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lUBAMAr-<l  Ifinor)  18;  (18tew.)18;  (2  Stow.)  !•,  80;  (S  Stow.)  80l  81^ 
a  Stow.  &P.)  81;  (1,2, 8  Stow,  ft  P.)  88;  (4, 0Stow.  ftP.)  84;  (6  Stow, 
ft  P.,  and  1  Porter)  86;  (l,2Portor)87;  (3, 4  Porter)  89;  (4^fi^6Porter) 
80;  (6^  7  Porter)  81;  (8,  9  Portor)  88;  (1)84^86;  A  8)  86;  (8,4)87) 
(4,0)89;  (({,7)41;  (7,8)48;  (9,  10)  44;  (11, 12) 46;  (18,  14,  10)  48; 
(10,  16)  80;  (17,  18)  68;  (18,  19)  64;  (20,  21)  66;  (22,  28)  68;  (24,  20> 
60;  (26^27)68;  (28,29)66;  (29,30,31)68;  (31, 82;  38)  70;  (38,34,80> 
78;  (30,  86,  87)  76;  (37,  38)  79;  (38)  81,  88;  (39)  84,  87. 

AnunASHl*  2)  88;  (2)  86;  (3)  86;  (4)  87,  88;  (0)  8k,  41;  (6)  48;  a  8y 
44,  46;  (8, 9)  47;  (9, 10)  60;  (10, 11)  68;  (11, 12)  64;  (12, 13)  66;  (18, 
14)  68;  (14, 10)  60;  (10, 16)  68;  (17, 18)  66;  (18^  19)  68;  (19)  70;  (20)  78^ 
(21,  22)  76;  (22,  23)  79;  (24)  81,  87. 

OunoBnA— (1)  68,  64;  (2)  66;  (3)  68;  (4)  60;  (0)  68;  (6)  66;  (7,  8)  68^ 
dK  l(K  11)  70;  (1%  13, 14)  78;  (14,  10,  1(S,  17)  76;  (17,  18,  19)  79;  (19. 
20,  21)  81;  (21)  88;  (22,  23)  88;  (24,  20,  28,  27)  86;  (27,  28,  29)  87. 

Onmonoirr— (Eirby,  and  1,  2  Boot)  1;  (1,  2  Bay)  8;  (3  Bay)  8;  (4  Bay)  4^ 
(0  Bay)  6;  (1)  6,  7;  (2)  7;  (3)  8;  (4)  10;  (0)  18;  (6)  16;  (7)  18;  (8)  80^ 
m  81;  (10)  86,  86,  87;  (U)  87,  89;  (12)  80;  81;  (13)  88;  (18, 14)  86^ 
a4)86;  (10)88,89;  (16)41;  (17, 18)  44;  (18)46;  (19)48;  (19,  20)  60^ 
(20)  68;  (21)  64;  (21,  22)  66;  (22)  68;  (23)  60;  (23,  24)  68;  (20)  66; 
(S8, 26)  68;  (27)  71;  (28)  78;  (29)  76;  (29,  30)  79;  (31)  81,  88;  (32)  86; 
(82;  33)  87. 

DlL4WAXS-(l  Harr.)  88,  86,  86,  87;  (2  Han.)  89,  80;  81,  88;  (4  Haxr.) 
48,  44;  (0  Hair.)  48,  60;  (1  Honat.)  68;  68^  71;  (2  Hoost,  2  BeL 
Gb.)  78;  ^  Honat)  81;  (2  Honat)  Sa 

ltnai>Ar-(l) 44,  46;  (2) 48,  60;  (3)68;  (4)64,66;  (0)68;  (6)68;  66| 
(7)  68;  (8)  71.  78;  (9)  76,  79;  (10)  8L 
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OaoBaxir-(l  T.  U.  P.  Ohazltoa)  4;  (1)44;  A8)46|  (4^ff)48;  (6^7)M| 
(8, 9)  62;  {%  10)  M;  (11, 12)  66;  (1%  13»  U)  68;  (i$,  16)  60;  (17, 18, 191 
68;  (19,  20)  66;  (21,  22,  23)  68;  (24,  25,  26)  71;  (27, 28)  98;  (29)  94$ 
(29,  30,  81)  76;  (31,  32)  79;  (33)  81,  8a 

IlAoroD— (Broeae)  8;  (1  Scim.)  86,  86,  87,  88^  89,  80^  88, 88;  (2  Soun.) 
88^86;  (3Sciin.)86;  (3,  4  Soam.) 88;  (4Sciin.)89;  (1  GilnL)4I; 
(2  Oilm.)  48;  (3  GUm.)  44;  (4  Gilm.)  46;  (5  Gilm.)  48,  60;  (11)  60; 
(11,  12)  68;  (12,  13)  64;  (13,  14)  66;  (14,  16)  68;  (16)  60;  (16)  61;  (16^ 
17)  68;  (17,  18)  66;  (18,  19)  68;  (19,  20,  21)  71;  (21,  22,  23)  74;  (28^ 
24,  25)  76;  (25,  26,  27)  79;  (27,  28,  29,  30)  81;  (3(^  31,  82;  33)  88;  (36^ 
84,  35,  36)  86;  (36,  87,  38)  87.   - 

UnoMSA-il  Black!.)  18;  (2  Blackf.)  18, 80, 81;  (3 Blackt )  86, 86;  (4 BUokf.) 
88,  89,  80,  88;  (5  Blackf.)  88,  88,  86,  86;  (6  Black!)  86,  88,  89| 
(7  Blackf.)  89,  41,  48;  (8  Blackf.)  44,  46;  (1)  48,  60;  (2)  68;  (2,  S) 
64;  (3)  66;  (4)  68;  (5,  6)  61;  (6,  7)  68;  (7,  8)  66;  (9,  10)  68;  (10,  11) 
71;  (12,  13)  74;  (14,  15)  77;  (16,  17)  79;  (18, 19)  81;  (20;  21)  88;  (22; 
28)  86;  (24,  25)  87. 

Iowa— (Morris)  89,  41,  48;  (1  G.  Qnm»)  46,  48,  60;  (2  G.  Greene)  68; 
(8  G.  Greene)  64,  66;  (4  G.  Greene)  61;  (1,  2)  68;  (2)  66;  (3,  4)  66; 
(4,  5)  68;  (6, 7)  71;  (7.  8,  9, 10)  74;  (10, 11)  77;  (11,  12)  79;  (13, 14)  81; 
(14,  15)  88;  (16,  17,  18)  86;  (18,  19)  87. 

KAHSAft— (1)  81;  (1,  2)  88;  (2)  86;  (3)  87. 

KniTUGKT— (1  Sneed)  8;  (Hardin)  8;  (1  Bibb)  4;  (2  Bibb)  4,  6;  (3  Bibb)  6; 
(4Bibb)7;  (1  A.  K.  Marsh.)  10;  (2A.  E.MarBh.,andLitt  SeL  CSss.)18; 
(3  A.  K.  Marsh.,  and  1,  2  litt)  13;  (3,  4  litt)  14;  (1,  2  Mon.,  and  6 
lifct)  16;  (3,  4  Man.)  16;  (5,  6  Man.)  17;  (7  Mon.)  18;  (1,  2,  3  J.  J. 
Marsh.)  19;  (3,  4,  5  J.  J.  Marsh.)  80;  (5,  6  J.  J.  Marsh.)  88;  (7  J.  J. 
Marsh.)  88,  88;  (1  Dana)  86;  (2  Dana)  86;  (3  Dana^  88;  (4  Dana)  89; 
(5  Dana)  80;  (6,  7  Dana)  88;  (8,  9  Dana)  88;  (9  Dana,  and  1  B.  Mom.) 
86;  (1,  2  a  Mon.)  86;  (2,  3  B.  Mon.)  88;  (3,  4  K  Mon.)  89;  (4,  5  B. 
Moii.)41;  (5,  6B.  Mon.)  48;  (6B.  Mon.)  44;  (7B.Mon.)46;  (7,  8  K 
Man.)  46;  (8,  9  K  Mon.)  48;  (9,  10  B.  Mon.)  60;  (10,  11  B.  Mon.)  68; 
(12  a  Mon.)  64;  (13  B.  Mon.)  66;  (14  B.  Mon.)  68;  (14, 15  K  Mon.)  61; 
(15,  16  B.  Mon.)  63;  (17  B.  Mon.)  66;  (18  B.  Mon.)  68;  (1  Meta)  71; 
(2  Mete.)  74;  (3  Meta)  77,  79;  (4  Meta)  81,  88;  (1  Dnyall)  86;  (2 
Dnvall)  87. 

LouxgiANA— (1,  2,  3  Mart)  6;  (3,  4  Mart)  6;  (5,  6, 7  Mart)  18;  (8,9,10, 1]« 
12  Mart)  13;  (1,  2  Mart,  N.  B.)  14;  (3  Mart,  N.  S.)  16;  (4,  5  Mart» 
N.  S.)  16;  (6  Mart,  N.  8.)  17;  (7  Mart,  N.  S.)  18;  (8  Mart,,  N.  S.)  19; 
80;  (1,  2)  80;  (2,  3)  88;  (3,  4)  83;  (5,  6)  86;  (6,  7)  86;  (8)  88;  (9,  10) 
89;  (11)  30;  (12)  88;  (13,  14)  83;  (15, 16)  36;  (17, 18, 19)  36;  (1  Bob.) 
86;  (1,  2,  3  Bob.)  38;  (4,  5,  6  Bob.)  39;  (6,  7,  8,  9  Bob.)  41;  (10,  11, 
12  Bob.)  48;  (1  Ann.)  46;  (2  Ann.)  46;  (3  Ann.)  48;  (4  Ann.)  60; 
(5  Ann.)  68;  (6  Ann.)  64;  (7  Ann.)  66;  (8  Ann.)  68;  (9  Ann.)  61;  (10 
Ann.)  63;  (11  Ann.)  66;  (12  Ann.)  68;  (13  Ann.)  71;  (14  Ann.)  74;  (16 
Ann.)  77;  (16  Ann.)  79;  (17  Ann.)  87. 

IIaihs— (1  GreenL)  10;  (2  GreenL)  11;  (3  GreenL)  14;  (4  GreenL)  16; 
(5  GreenL)  17;  (6  GreenL)  19;  (6,  7  Greenl.)  80;  (7,  8  GreenL)  88;  (8;  9 
GreenL)  83;  (10  Ma)  86;  (11)  86,  86;  (12)  88;  (13)  89;  (14)  M,  31; 
(15)  38;  (15,  16)  88;  (17)  36;  (18, 19)  36;  (20)  37;  (21, 22)  38;  (22, 23) 
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^  (23^  M) 41;  (28) 48;  (26) 46;  (28,  37) 46;  (88,29)48;  (29,90^81) 
6lh  (81,  82)  68;  (92.  83)  64;  (34^85)66;  (85,  88,  87)  68;  (87)  66;  (88) 
61;  (39^  40)  68;  (41,  42)  66;  (43,44)69;  (48,46)91;  (46,47)94;  (48^ 
40)  97;  (60)  90;  (51)  81;  (52)  88;  (53)  89. 

]fABnjun>-(l,  2;  8,  4  H.  ft  li.)  1;  (lH.ftJ.)8;  C2H.ftX)3;  (8H.ftJ.) 
6,6;  (4H.ftJ.)9;  (5H.ftJ.)0;  (6H.ftJ.)14;  (7H.ftJ.)16;  (IBL 
aL)19,18;  (lH.ftO.)18;  (1,  2  GOl ft  J.)  10;  (2 BL  Oh.,  and 2;  8 O. 
ftj.)80;  (3  BL  Cai.,  asd  8  G.  ft  J.)  88;  (4,  5  O.  ft  J.)  88;  (5,6a.ftJ.) 
86;  (6^  7  O.  ft  J.)  86;  (7  0.  ftJ.)88;  (80.  ftJ.)80;  (90.  ftJ.)81; 
aO  G.  ft  J.)  88;  (11  O.  ft  J.)  88,  86,  89;  (12G.ftJ.)88;  (1CKU)80; 
(2(3in)41;  (3(3iU)48;  (4 QUI) 46;  (5^  6 Gill)  46;  (6, 7  GiU)  48;  (8 GDI) 
60;  (9Gm)68;  (1)64;  (2,  8)  66;  (4, 5)  69;  (5, 6, 7)  61;  (8)68;  (9)  66; 
(10, 11)  60;  (12, 18)  91;  (14^  15)  94;  (16^  17)  99;  (17, 18)90;  (18, 19)  81; 
(20,  21)  88;  (22)  86;  (23,  24)  89. 

liMUCHD8XTn-(Qamo7)  1;  (1)8;  (2;  3, 4)8;  (5,  6)4;  (7, 8)6;  (9,  l(K  11)6; 
(is;  13, 14)  9;  (15, 16)  8;  (17)  9;  (1  Pick.)  U;  (2  Pick.)  18;  (3  Pick.)  16; 
(4,  6  Pick.)  16;  (6  Pick.)  19;  (7,  8,  9  Pick.)  19;  (9, 10  Pick.)  80;  (11, 12 
PSek.)  88;  (12, 13  Pick.)  84;  (13,  14,  15  Pick.)  86;  (15,  16  Pick.)  86; 
(16, 17  Pick.)  88;  (18  Pick.)  89;  (19  Pick.)  81;  (20 Pick.)  88;  (22Pick.) 
88;  (23  Pick.)  84;  (24  Pick.,  and  1,  2  Met)  86;  (2, 3  Met)  89;  (3, 4, 5 
lleL)88;  (5,  6,7Met)89;  (7,8Met)41;  (9,  lOM0i.)48;  (ll,12M0i.) 
46;  (12,  13  Met)  46;  (1,  2  Ciuh.)  48;  (3,  4  Gnah.)  60;  (5  Cash.)  61; 
(5,  6  dull.)  68;  (6  CiuIl)  68;  (7,  8  Gnah.)  64;  (9  Gnah.)  66,  69;  (10 
Otaah.)  69;  (11, 12  Gnah.)  69;  (1, 2  Gray)  61;  (3  Gray)  68;  (4  Gray)  64; 
(6^  6,  7  Gray)  66;  (8,  9,  10  Gray)  69;  (10,  11, 12  Gray)  91;  (12,  13,  14 
Gray)  94;  (14, 15, 16)  99;  (1, 2  AUen)  99;  (3  Allen)  80;  (3, 4, 5  AUen)  81; 
(6^  7  Allen)  88;  (8,  9  ADen)  86;  (10,  11  Allan)  89. 

IfBBmAH— (1  Bong.)  40, 41;  (2  Dong.)  48,  46,  49;  (1)48,61,68;  (2)66^ 
69;  (2,3)60;  (3)  61,  64;  (4)  66,  60;  (5)  91;  (6,  6)  98;  (6,  7)  94;  (8; 
9)  99;  (9)  80;  (9,  10)  81;  (10^  11)  88;  (11,  12)  88;  (12)  86;  (18)  89. 

MmoBOTA— (1)  66,  61,  66^  60;  (2)  98;  (3)  94;  (4,  5)  99;  (5,  6)  80;  (7,  8) 
88;  (8)  88;  (9)  8a 

IfBDHPFi-HWalker)  18;  (1  How.)  86, 88, 80, 81;  (2  How.)  88;  (3, 4  How.) 
84;  (4,  5  How.)  86;  (5  How.)  89;  (6  How.)  88;  (7  How.,  and  1  SmedM 
ftM.)40;  (2,38medeaftM.)41;  (4,5SmedeaftM.)  48;  (5,  6,  7 Smedea 
ft  M.)  46;  (8,  9  Smedea  ft  M.)  49;  (9,  10  Smedea  ft  M.)  48;  (11  Smedea 
ft  M.)  40;  (12,  13  Smedea  ft  M.)  61;  (13,  14  Smedea  ft  M.)  68;  (23)  66^ 
69;  (24,  25)  69;  (25,  26)  69;  (27,  28)  61;  (28,  29,  30)  64;  (31,  32)  66; 
(93,  34)  69;  (36,  36)  98;  (36)  94;  (37,  38)  96.;  (38,  89)  99;  (39)  80. 

Mbboubi— (1)  18, 14;  (2)  88;  (3)  88,  88,  86,  86;  (4)  88,  89,  81;  (5)  81, 
88;  (6)  84^  86;  (7)  89,  88;  (8)40,  41;  (9)  48;  (9, 10)  46;  (10, 11)  49; 
(11, 12)40;  (12)  61;  (13)  68;  (14, 15)  66;  (15, 16, 17)69;  (17, 18, 19)  69; 
(19^  20)  61;  (20, 21, 22)  64;  (22,  23,  24)  66;  (24,  25,  26)  69;  (26,  27)  98; 
(28)  96;  (29,  30,  31)  99;  (31)  80;  (32,  33)  88;  (33,  34)  84;  (34,  35)  86. 

Vsw  Hakp8BIB>-41)  8;  (2)  9;  (3)  14;  (4)  19;  (5)  80,  88;  (6)  88,  86,  86; 
(7)  86,  88;  (8)  88,  80,  81;  (9)  81,  88;  (10)  84;  (II)  86;  (12)  89;  (18) 
88;  (18,  14)  40;  (15, 16)  41;  (16,  17)  48;  (18)  46,  49;  (19)  49;  (19,  20) 
61;  (21,  22)  68;  (22;  23,  24)  66;  (24,  25,  26)  69;  (26,  27,  28)  69;  (28; 
89)  61;  (80, 31, 32)  64;  (33, 34)  66;  (34, 35)  69;  (36,  87)  98;  (37, 38, 89)  96| 
(40;  41,  42)  99;  (42,  48)  80;  (43,  44)  88;  (44,  45)  84;  (45)  861 


12  BOHSDUUB. 

Vsw  JxB8xr«-(Ooxe)  1;  (1  Pen.)  8;  (2  Pen.)  4;  (1  Soatb.)  7;  (S  Somtli.)  9f 
(1  Halst)  10;  (2  Halst)  U;  (3  Halrt.)  14;  (4  Halst)  17;  (5  Habt.)  IS; 
(6  Halst)  19»  80;  (1  8ax.»  7  Halrt.)  81;  (1  Gr.»  1  8ax.»  7  Halrt.)  «8| 
(1  Sax.»  1  Gr.)  88;  (1, 2  Or.)  86;  (2  Or.)  87;  (3  Or.)  88^  80;  (2  Or.  Gh.) 
89;  (1  Hair.,  3  Gr.  Gh.)  81;  (1  Harr.,  IGr.  0h.)88;  (2HaiT.,lGr.  €%.) 
84;  (1  Gr.  Oh.,  2,  3  Harr.)  86;  (3  Harr.)  87;  (3  Gr.  Oh.,  1  Speneer,  3; 

4  Harr.)  88;  (1  Spenoer,  3Gr.  Oh.)  40;  (3Gr.  Oh.)  41;  (1  Spencer,  30r. 
Oh.,  1  Halrt.  Ch.)48;  (1  Spenoer,  1  Halrt.  0h.)46;  (1  ZaK,  2  Halrt.  Oh.) 
47;  (2  Zab.,  3  Halrt.  Oh.)  61;  (2,  3  Zab.)  68;  (3  Zab.,  4  Halst  Oh.)  66; 
(3  Zab.,  1  Stock.  Oh.)  67;  (4  Zab.,  1  Stock.  Oh.)  69;  (4  Zab.)  61;  (4  Zab.» 

I  Datch.,  1,  2,  3  Stock.  Oh.)  64;  (2,  3  Stock.  Oh.)  66;  (1  ]>utoh.)  67; 
(2  Datch.,  3  Stock.  Oh.)  69;  (3  Dutch.,  1  Bead^a  Eq.)  78;  (4  Datch.) 
76;  (4  Datch.,  2  Beasley's  Eq.)  78;  (6  Dutch.,  1  McOwter)  80;  (1  Vroom» 
1,  2  McCarter's  Eq.)  88;  (1  0.  K  Green's  Eq.)  84;  (1,  2  Vroom,  2  C.  R. 
Green's  Eq.)  86. 

Hsw  YOBK-Hlf  2  Johns.  Gas.)  1;  (3  Johns.  Gas.,  1,  2  Obd.  Gas.,  1,  2,  3  CaL) 
8;  (1, 2, 3  Johns.) 8;  (4^  6  Johns.)  4;  (6^  7, 8  Johns.)  6;  (9,  10, 11  Johns.) 
6;  (12,  13,  14  Johns.,  1,  2  Johns.  Oh.)  7;  (16,  16^  17  Johns.,  3»  4  Johne. 
Oh.)  8;  (18  Johns.,  6  Johns.  Oh.)  9;   (19  Johns.,  6  Johns.  Oh.)  10;    (20 
Johns.,  7  Johns.  Oh.)  U;  (1  Gow.)  18;  (Hop.  Oh.,  and  2  Gow.)  14;  (3^  4* 

5  Gow.)  16;  (6  Gow.)  16;  (7  Gow.)  17;  (8,  9  Gow.)  18;  (1  Paige,  1,  2 
Wend.)  19;  (2,  3  Wend.)  80;  (2  Paige,  4,  fi,  6  Wend.)  81;  (2,  3  Paige,. 
0^  7,  8  Wend.)  88;  (3  Paige)  88^  84;  (8,  9,  10  Wend.)  84;  (4  Paige,  1<V 

II  Wend.)  86;  (4  Paige,  11,  12,  13  Wend.)  87;  (5  Paige,  13»  14  Wenil.) 
88;  (6  Paige)  89;  (Ifi,  16  Wend.)  80;  (6^  7  Paige^  17,  18  Wend.)  81; 
(7  Paige,  19,  20  Wend.)  88;  (7,  8  Paige,  21,  22  Wend.)  84;  (23,  24,  2tV 
Wend.,  8  Paige)  86;  (25,  26Wend.,  1, 2  Hill,  9  Paige) 87;  (9  Paige,  2,^ 
HiU)  88;  (10  Paige,  4,  5,  6  Hill)  40;  (6  Hill)  41;  (7  Hill,  10,  11  Paige) 
48;  (1, 2  Denio^  11  Paige,  1  Barb.  Gh.)48;  (1,  2  Barb.  Oh.,  3  Denio)  46; 
(4^  6  Denio^  2  Barb.  Oh.)  47;  (3  Barb.  Oh.,  5  Denio) 49;  (1,  2)  49;  (2,  3) 
61;  (3,  4)  68;  (4^  6,  6)  66;  (6^  7)  67;  (7,  8,  9)  69;  (9,  10)  61;  (11,  12) 
68;  (12,  13)  64;  (13,  14)  67;  (16,  16)  69;  (17,  18)  78:  (18,  19, 20)  76; 
(21, 22)  78;  (23,  24)  80;  (24, 26,  26)  88;  (26, 27,  28)  84;  (28^  29, 30)  86. 

KoBTH  Gaboliiva— (1  Mart,  1  Hayw.,  1  Tayl.)  1;  (2  Hayw.,  1  Oonf.)  8; 
(1  Morph.)  8^  4;  (2  Morpb.)  6;  (1,  2  Law  Rep.)  6;  (1 T.  R.)  7;  (3  Moiph., 

1  Hawks)  9;  (2  Hawks)  U;  (3  Hawks)  14;  (4  Hawks)  16;  (1  Der.)  17; 
(2  Der.)  18^  81;  (1  Dev.  Eq.)  18;  (3  Dev.,  2  Deir.  Eq.)  88,  84;  (4  Dev., 

2  Dev.  Eq.)  86;  (4  Dev.,  2  Dev.  Eq.,  1  Dev.  ft  B.,  1  Dev.  &  B.  Eq.)  87; 
(1,2  Dev.  ftB.,  IDev.  ft  B.  Eq.)  88^  80;  (1  Dev.  ft  a  Eq.,  2  Dev.  ft  R) 
81;  (3,  4  Dev.  ft  R,  2  Dev.  ft  R  Eq.)  88;  (4  Dev.  ft  R,  2  Dev.  ft  R  Eq.) 
84;  (1  Ired.)  86;  (1  Ired.  Eq.)  86;  (2 Ired.)  87;  (2, 3  Ired., 2Iied.  Eq.) 
88;(3,4Ired.,2,3Ired.Eq.)40;  (4,  6  Ired.,  3 Ired.  Eq.)  48;  (6^  6  Ired. 
8;  4  Ired.  Eq.)  44;  (6^  7  Ired.,  4  lied.  Eq.)  46;  (7, 8  lied.,  4^  6  Ired.  Eq.) 
47;  (8,  9  Ired.,  6  Ired.  Eq.)  49;  (9,  10,  11  Ired.,  6  Ired.  Eq.)  61;  (11 
Ired.,  7  Ired.  Eq.)  68;  (12,  13  Ired.,  8  Ired.  Eq.)  66;  (13  Ired.,  8  Ired. 
Eq.,  Bosbee  L.,  Busbee  Eq.)  67;  (Bosbee  L.,  1  Jones  L.,  Bnsbee  Eq.,  1 
Jones  Eq.)  69;  (1,  2  Jonee  L.,  1,  2  Jones  Eq.)  68;  (2  Jones  Eq.,  2,  3 
Jones  L.)  64;  (3,  4  Jones  L.,  2, 3  Jones  Eq.)  67;  (3  Jones  Eq.,  4^  6  Jones 
L.)  69;  (6,  6  Jones  L.,  4  Jones  Eq.)  78;  (4^  6  Jones  Eq.,  7  Jones  L.)  76; 
(6, 6  Jones  Eq.,  7, 8  Jones  L.)  78;  (8  Jones  L.)  80;  (6  Jones  Eq.,  8  Jones 
L.)  88;  (1  Winst  L.)  84;  (1,  2  Winst  L.,  Winst  Eq.)  86. 


SCHSDULX.  18 

OnMl)  13;  (2)  15;  (J)W;  (4)19,M;  (6)S8,t4;  (6)8B,87;  (7)88^«h 
(8)  at,  88;  (9)  84;  (10)  86;  (11)  87»  88;  (12)  40;  (18)  48;  (14,  »)  4B| 
a6)  47;  (17)  48;  (18)  81;  (19)  68;  (20)  66;  (1,  2  (Hiio  St)  60;  (8, 4 
0liioSt)68;  (4,  6  (Kiio  St.)  64;  (fi,  6  Ohio  St)  67;  (7,  8  (»iio  St)  70| 
9,  9)  78;  m  11)  78;  (12)  80;  (13, 14)  88;  (14)  84;  (16)  86. 

OBno]t~-(l)  68,  76;  (1,  2)  80;  (2)  88,  84. 

PBTHSTLYAiriA— (1  Add.,  1,  2,  3  DaIL,  1,  2Taiita8)  1;  (1  Bin.,  %  4  Yflstet)  8; 
(2  Bin.)  4;  (3,  4  Bin.)  6;  (6,  6  Kn.)  6;  (1,  2  Serg.  &  R.)  7;  (8»  4  Serg.  k 
E.)  8;  (6,  6  Serg.  &  R.)  8;  (7  Serg.  ft  B.)  10;  (8,  9  Serg.  ft  R.)  U;  (10 
Serg.  ft  R.)  18;  (11,  12  Sag.  ft  R.)  14;  (13  Serg.  ft  R.)  16;  (14,  Ifi,  16 
Serg.  ft  R.)  16;  (17  Serg.  ft  R.)  17;  (1  Rawle)  18;  (2  Rawle)  18;  (9 
Bawlfl,  1,  2  Penr.  ft  W.)  81;  (3  Rawle,  2,  3  Penr.  ft  W.)  88,  84;  (4 
Bawk,  1,  2  Watts)  86;  (4  Bawle,  2,  3  Watts)  87;  (5  Rawle,  4  Watts) 
88;  (1  Whart)  89;  (1,  2  Whart,  5  Watts)  80;  (6  Watts,  3  Whart)  81; 
(7Watfcs)88;  (4Whart)88;  (8, 9 Watts,  4,  5 Whart) 84;  (9,  lOWatt^, 
6  Whart)  86;  (6  Whart,  1,  2,  3  Watts  ft  &)  87;  (3  Watts  ft  &)  88; 
(3^  4,  6  Watts  ft  &)  88;  (fi,  6  Watts  ft  &)  40;  (7,  8,  9  Watts  ft  a)  48; 
(1,  2  Pa.  St)  44;  (2, 3, 4, 5)  45;  (6, 6, 7)  47;  (7,  8, 9, 10)  48;  (10, 11, 12) 
51;  (13;  14, 16)  58;  (16, 17, 18)  55;  (18, 19, 20)  57;  (20, 21)  68;  (22)  60; 
(28;  23,  24)  68;  (24,26)64;  (28,27)67;  (28,29)70;  (29,30,31,82)78; 
(32;  83,  34)  75;  (36,  36,  37)  78;  (38,  39,  40, 41)  80;  (41, 42;  43)  88;  (44^ 
46,  46)  84;  (46^  47,  48)  86. 

boDX  IflLAJfi>-(l)  18, 86, 51,  58:  (2)  55,  57,  60;  (3) 68;  (3, 4)  67;  (4^« 
TO;  (6)  78;  (6)  75,  78;  (7)  80,  88,  84;  (8)  86. 

Booth  Cabouma—{1^  2  Bay,  1  Desan.  Eq.)  1;  (2  Desao.  Eq.,  1  BrsT.)  8; 
(2  Brev.)  8;  (3  Desao.  Eq.,  2  Brev.)  4;  (3  Desaa.  Eq.,  3  Brer)  5| 
(4  Desao.  Eq.,  3  Brev.)  6;  (lNottftM.)9;  (1  Kott  ft  M.,  1  MoCord)  10; 
(1,  2  MiU)  18;  (2  MoCord)  18;  (1  Harp.  Eq.)  14;  (3  MoCord)  15;  (1,  2 
McCcnd  Gh.)  16;  (4  MoCord)  17;  (1  BBrp.)  18;  (1  Bai)  19;  (1,  2  Bsi, 
1  Bai  EqO  81;  (2  Bai,  1  BaL  Eq.,  1  Rich.  Eq.)  88;  (1  Rich.  Eq.)  84; 
(1  Hill,  1  HiUC3i.)86;  (2 Hill,  1, 2Hin  Ch.)  87;  (2  HiU  Oh.)  89;  (3 Hill, 

1  Riley,  1  Riley  Ch.,  2  Hill  Gh.)  80;  (Dndley)  81;  (Bioe)  88;  (Chevea) 
84;  (1  McMolL)  86;  (1  McMnlL  Eq.,  2  McMnlL)  87;  (2  McMolL,  1 
Spears  Eq.)  89;  (1  Spears,  1  Spears  Eq.)  40,  48;  (1  Rich.  Eq.,  1  Rich.) 

2  Spears)  48;  (1,  2  Rich.,  1,  2  Rich.  Eq.)  44;  (2,  4  Rich.)  46;  (2  Rich. 
Eq.)  46;  (1  Strob.  Eq.,  1,  2  Strob.)  47;  (2,  3  Strob.,  2  Strob.  Eq.)  49; 
(3,  4  Strob.,  3  Strob.  Eq.)  51;  (4,  6  Strt>b.,  4  Rich.,  4  Strob.  Eq.)  58; 
(3,  4  Ridv  Eq.,  4,  6,  6  Rich.)  55;  (4  Rich.  Eq.,  6  Rich.)  57;  (6,  6  Rich. 
Eq.,  6  Rich.)  60;  (6,  7  Rich.  Eq.,  7,  8  Rich.)  68;  (7,  8  Rich.  Eq.,  8,  9 
Rich.  L.)  64;  (9,  10  Rich.  L.)  67;  (8,  9  Rich.  Eq.,  10,  11  Rich.  L.)  70; 
(10  Rich.  Eq.,  11  Rich.  L.)  78;  (12  Rich.  K,  11  Rich.  Eq.)  75;  (12  Rich. 
L.,  11,  12  Rich.  Eq.)  7a 

tina«ftifr-(l  Overt)  8;  (1  Cooke,  2  Overt)  5;  (3,  4,  6  Hay.)  9;  (Peek)  14; 
(M.  ft  Y.  17;  (1,  2,  3  Yeig.)  84;  (4,  6  Yerg.)  86;  (6,  7  Yerg.)  87; 
8  Yerg.)  89;  (9, 10  Yerg.)  80;  (10  Yerg.)  81;  (1  Meigs)  88;  (1  Homph.) 
84;  (2  Hom^)  86,  87;.  (3  Homph.)  89;  (4  Homph.)  40;  (6  Homph.) 
48;  (6  Homph.)  44;  (7  Homph.)  46;  (8  Homph.)  47;  (8,  9  Homph.)  49; 
(9, 10  Homph.)  51;  (10,  11  Homph.)  58;  (1  Swan)  55, 57;  (2  Swan)  58; 
(1  Sneed)  60;  (1,  2  Sneed)  68;  (2  Sneed)  64;  (3  Sneed)  65;  (3, 4  Sneed) 
67;  (4,  6  Sneed)  70:  (6  Sneed,  1,  2  Head)^;  (2.  3  Head)  75;  (1  CoU- 
weU)7a 


14  SCHEDULX. 

TbloMD^B;   (2)47;  (3)49;   (4,5)51;  AQ66;  m66;  (7,  8^  •)  68; 

A  1%  11)  eO;  (11,  12;  13)  eS;  (13,  14,  16)  56;  (10^  17,  18)  67;  (18^  19^ 

SO)  70;  (20,  21,  22)  78;  (22)  76;  (23,  24)  76;  (25,  25  Supp.)  78;    (2^ 

80^  88;  (28,  27)  84;  (27)  88. 
THMOirr-^1  N.  Ohip.,  1  D.  Chip.)  1;  (1,  2  lyier)  8;  (1  D.  Chip.)  8^  U; 

(1  Aik.,  2  D.  Chip.)  16;  (2  Aik.)  16;  (1)  18;  (2)  10,  81;  (3)  81,  88;   (4) 

88;  84;  (6)  86;  (8)  87;  (7)  80;  (8)  80;  (9)  81;  (10)  88;  (11)  84;  (12)  M; 

(13)87;  (14)80;  (16)40;  (18,  17)48;  (17,  18)44;  (18, 19)46;  (19)47; 

(20)  40;  (20,  21)  60;  (21,  22)  68;  (22;  23)  64;  (23)  66;  (24, 28)  68;  (25^ 

28)  60;  (28,  27)  68;  (27,  28)  66;  (28,  29)  67;  (29)  70;  (30,  31)  78;  (81, 

32)  76;  (3^  33)  78;  (33, 34)  80;  (35)  88;  (35,  38)  84;  (36,  37)  86. 
TuoiinA—(lJefi:,l,2Waih.,  1,2 Gall)  1;  (3,4,5CU1)8;  (l,2H«n.&M.» 

8CU1)8;  (4  Hmi.  &M.,  1  Monl)  4;  (1  Va.  Ctm.,  2, 3Manl)6;  (4 Muni) 

6;  (5  Monl)  7;  (8  Mimf.)  8;  (1  Gihn.)  0;  (1  Band.)  10;  (2  Band.)  14; 

(3,  4,  Bud.)  16;  (5  Band.)  16;  (8  Bud.)  18;  (1  Lmgb)  10;  (2  Lai^)  81; 

(3Leigh)88;  (3,  4 Leigh)  84;  (4Le]£^)86;  (5Le]£^)87;  (8Lai4^)89; 

(7  Leigh)  80;  (8  Leigh)  81;  (9Le]£^)88;  (10  Leigh)  84;  (11  Leigh)  88; 

(11, 12  Leigh)  87;  (1  Bob.)  80»  40;  (2  Bob.)  40;  (1  Ghratt)  48;  (20rmtt.) 

44;   (3(3fatt)46;   (4Gratt)47;   (4,  5  Gratt)  60;   (5,  8  Gmtt)  68; 

(JOntL)  64;  (7,  8  Gntt.)  66;  (OGkatt)  68;  (9,  lOGmtt)  60;  (11 

Gratt)  68;  (12  Giatt) 66;  (13  Gxatt.)  67;  (13Gratt )  70;  (14  QtM.)  78; 

(15  Gkatt)  76;  (15, 18  Gratt)  78;  (16  Gratt)  80;  84,  86. 
Wnoomnv-Hl  Pin-)  80,  40,  48,  44;  (2  Pin.,  1  Ohand.)  68;  (2;3Pin.,  ^8 

0hand.)64;  (3Phi.)66;  (1, 2)60;  (3)  68;  (4)66;  (6)68;  (8)  70;  (7)  79; 

a  ^  9;  10)  76;  (10;  11, 12)  78;  (13, 14)  80;  (16, 18)  88;  (18^  17)  84; 

07, 18)  86. 
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Keffe  Y.  Milwaukee  etc  R'y  Co.  666 

KeilY.  Healey 227 

Keith  V.  Nelson. 498 

KeUerY.  Hicks 441 

Keller  Y.  State. 686 

Kelley  Y.  Whitney 390 

Kellogg  Y.  Sweeney 127 

KellyY.Baker 280 

KellyY.DiU 279 

KeUy  Y.  Mayor  etc 428^436 

KelseyY.Ward 237 

Kempson  y.  Sanders 88<! 

Kendall  Y.  Claik 273 

Kendall  Y.  Stone. 662 

Kennedy,  Li  re 464 

Kennedy  y.  Staoey 46/ 

Kentucky  Bank  etc  y.  Vance. . .  767 
Kenyon  y.  People.  .406^  407, 408,  409, 

410 

Kenyon  Y.  Woodruff 738 

Kephart  Y.  Butcher 387 

Keman  Y.  Griffith 78 

Kerrv.Potter 693 

Kerr  y.  South  Park  Com'rs.  .276,  279 

Kerwane  y.  Blake 766 

Kerwhacher    y.    CleYeland   etc. 

R.  R.Co 4«tt 

Kerwin,  Ex  parte 641 

Ketchum  Y.  Stout 376 

Keyea  y.  Rines 276 

Kibbey  y.  Jones 466 

Kidder  y.  Ihmstable 197,  737 

KidderY.Knox 634 

Kilgore  Y.  Beck 275 

Kimball  y.  Rutland  eto.  R.  R. 

Co. 90 

Kimball  Y.  Walker 262 

Kincaid  Y.  Eaton 785 

King  Y.  Arnold 446 


Cabsm  CrrwiK 


88 


VAAB 


T.  Ikvwji 876 

T.Haydan 273 

Xic^T.  HnbbeQ 773 

Kiqg  ▼.  TnhahitMitt  <rf  ffipgwrfl.  157 

King  ▼.  Major 445 

King  ▼.  McVidaur 768 

KingT.Mead 177 

▼.  Osmer 671 

▼.  FmaoguMilt 107 

^▼.BolRiiMm 548 

KizigT.  Smith 92 

Siqg  T.  Wi]«m 367 

King  ▼.  Tarboroo^ 417 

E^pMekr.^M 107 

Kirkvood  ▼.  Miller 021,738 

KxtebeU  T.  Boiffwin 248 

Kittridge  ▼.  Brand 80 

KnabbT.Bnke 497 

Knapp  ▼.  Maltby 541 

Km^t  ▼.  Qoodjear'g  Indm  Rab- 

beretcGx 666 

Kzii^t  ▼.  Madean 746 

KmghtT.  McLean 743,  744 

Kni^t  T.  WhitahMd 449 

KnoxT.  Lee 125 

KobnT.  Manh 519 

KonhT.  Oily  of  (Htewa....899,  420 

Kflrtzight  ▼.  Cady 762 

Ky^itiff  y,  Far  maw'  mii<1  Meohaii- 

ies'Bank 771 

Kneraa  T.  Spaekar 274 

Snhae  ▼.  Daily 169 

Kaitta  T.  Baafar 281 

Lacoma  SaTiDfli  Bank  ▼.  BiiQina.  273 

Laconr  T.  Waaon 522 

ladd  T.  Cbotard 721 

LaddT.  New  Bedlord 640 

LaddT.Wifffin 699 

Lady  AhitmSmI  y.  Fldppi 580 

Laflin  T.  Pomarc^ 183 

Lake  Shore  etc  R.  K.  Go.  y. 

Miller 682 

Lake  ▼.  Tmateea   of  WiQiaiiia- 

buig 438;  485 

lamar  ▼.  Siiupeou 543 

Lamb  y.  Dayenport 134 

Lamb  y.  Bicketa 417 

Lamby.Shaya 279 

Lambert  y.  JSinneiy 279;  281 

Luimbig  y.  Hyatt 122,124^  126 

laiuSara  y.  George 854 

Lme  Gow  y.  Oregon 126 

Laaey.Shean 763 

Tangdon  y.  Ha^iee 621 

Langleyy.  Stax^eton 169 

larMny.  B^noLda 289 

Lame  y.  Farren  Hotel  Go. . .  .652,  663 
Lary  y.  Gleyeland  eto.  R.  B.  .663,  662, 

667 

Laakyy.  Dayia 109 

Am.  Die  Vol.  LXXXVn— 8 


61S 
267 


125 
281 
167 
126 


Laaadl  y»  Bead.  • 
Taawmi  y.  Vaaoa. 
T<^tham  y.  Boach 
Latham  y.  United  Si 
Lathrop  y.  Singer.  •  •  < 
Lntach  y.  FkaMranta 
TiangMin  y.  Hary^y.. 
Langhton  y.  Atkina.. 
Lawrenoe  y.  Bobyna. 

Lnwrenoe  y.  State 784^  735 

Lawrenee  y.  United  Otataa 751 

LawBon  y.  OHopbell 898 

Lawaon  y.  Lawaon 181 

LaaeUy.Laaaa 280;  670 

Leayera  y.  Gleary 287 

Leayitt  y.  Fletcher 287 

Ledford  y.  Weber 297 

Leey.  ¥ittg • 74 

Leey.  LibE 
Lee  y.  Pile 

Leey.Smead • 866 

y.  Tilloteon 476 

y.  WaUer 606 

Leey.  Wheeler • 620 

Legal  Tender  Gaae 125 

Leggett  y.  Htunphriea 761 

Legro  y.  Lord 274 

Le^ton  y.  Brown 749;  750;  758 

Leman  y.  Whitney 144^  145 

Leonard    y.    Ameriean    Baptiat 

Home  Miaaion  Sooiety 211 

Leonard  y.  Leonard 546 

Leeaienr  y.  Price 78^  79 

Leaaley  y.  Fluppa 279,466 

Letchf ord  y.  (Syfy 279 

Lexington  life  etc  Ga  y.  Fige. .  591 

Levitdty  y.  Ganning 102 

Leyy  y.  Brown 167 


Lewie  y.  Donlap 

Lewia  y.  Headley 280 

Lewiay.  Jonea 615 

Lewia  y.  horj 579,  581,  582,  583 

Lewiay.  Lewia 694 

Lewii  y.  People 406,409 

Like  y.  McKmstry 562;  668 

Link  y.  Glemmena 878 

Linn  v.  Minor 126 

Linton  y.Bol^ 216 

Linton  y.  Qnimby 274 

Lippinootty.  LippineQit209,  211,  21i 

Lipecomb  y.  Poatell 611 

Liaher  y.  Pieraon. 634 

Liahy  y.  Perry • 274 

Liale  y.  Rogera 463 

Little  y.  Bureme 607 

Little  y.  Hemdon 243 

Little  Schuylkill  ete.  Gow  y.  Nor- 
ton  607,  667 

Littlejohn  y.  Jonea 721 

Liyermore  y.  Bcntelle 281 

Liyingaton  y.  Monay..... 216 

Uoydy.  Taylor 218,214 

L.  L  ft  O.  &  R.  Go.  y.  Leahy...  476 


84 


Cabbs  Cited. 


Lobdell  ▼.  BalE« 

LoeUtart  ▼.  Kotihiiigtoii. 
Loekwood  ▼.  StnuQer. . . , 


FAOB 

....  886 
....  211 
....  214 

Loftot  ▼.  Union  F.  C& 721 

Xpgoe  ▼.  Commonirealth 002 

Lomaz  ▼.  Picot 890 

Lombard  ▼.  OliTvr 888 

Long  ▼.  BangM 623 

Long  ▼.  BumeU 163 

Longy.  Long 762,  747,  748^  740 

Long  Y.  Morrison 899 

Long  y.  Morton •  630 

Long  y.  Thompaon 247 

Lonmkley.  Chnroh 743,  746 

Loomer  y.  Wheelwright 449 

Loomia  y.  Geraon 281 

Looney  y.  McLean 682;  669,662 

Lord  y.  Ghadhonme 623^611 

Lord  Mayor's  Gaaa 60 

Lord  y.  Sawyer 116 

Lorman  y.  Benaon •  417 

Loaden  y.  Blythe 460 

Londerboogh  y.  Weart 211 

Looisyille  N.  A.  ft  a  B.  R.  Co. 

y.  Zink 329 

Lonisyille  eto.  ILKCa  y.  Hedger  612 
LooisyiUe  eto.  &  K.  Go.  y.  Ma- 

hon^ 492 

Looisyille  eto.  B.  R.  y.  Riftkings,  493 
Looisyille  etc.  B  R.  y.  State....  400 
Low  Bros,  ft  Go.  y.  Andenon. . .  461 

Lowe  y.  Nolte 206 

Lowell  y.  Daniels 768 

L.  T.  Go.  y.  &  ft  W.  W.  R.  K 

Go 109 

Lncaay.Hanis 763 

Locaa  y.  New  Bedford  etc.  R.  K 

400^682 

Looe  y.  Garley. 660 

Lotey.ReiUy 273,277,281 

Lother  y.  Borden 610 

Lather  y.  Winntsinunet  Go 626 

Lyony.  Glark 747,  748,  763 

Lyon  y.  Ewiogs 890 

Lyonay.  Millar 884,886 

Maokworth  y.  Thomaa 744 

Macomber  y.  Godfrey 627 

Maopheraon  y.  Roriaon • .  169 

Madden  y.  Gooper 223 

Maddox  y.  OraLam 429 

Maddox  y.  State 101 

Madison  Lia.  G6.  y.  Fellows. ....  263 
Madison  ft  L  R.  R.  Go.  y.  White- 
neck 828 

Mad  Riyer  eto.  R.  R.  y.  Barber.  400, 

492;  607,  640 

Mageey.  Magee 267 

Magroder  yTPeter 210; 211,  214 

Ma&dwe  Bank  y.  Doii^^ 184 

Maher  y.  MoGonaga 249 

Mahery.Peo^ 496 

Mahooner  y.  Hooe 627 


y.  North  BMlam  R.  B.267,  4X» 
Mandlebanmy.  MoDoo«a....211,  213 

Manny.  State 407,409,40» 

Manny.  Weiand 73S 

Manning  y.  MoCflsre 261 

Many  y.  Beekman Lran Go.. .446,  44S 
Manofactorera'eto.  Bank  y.  Bank 

ofPenn 773 

Mapea  y.  l!yier 2ia 

Marboiy  y.  MadisoQ.  •  • 6d 

Marpy  V.  Barnes • 401 

Marin*  Bank  y.  Folton  Bank.  ..  BS» 
Marine  Bank  etc  y.  Gbandler. . .  532 

Mam  y.  Bradley 454 

Marry.  Smith 16a 

Mamner  y.  Smith 27S 

Marsh  y.Billinga    204 

Marsh  y.  Ghestani 9U,  24S 

ManihaU  y.  Bayia 634 

ManihaUy.  Minter 760;  761,  764 

Marahall  y.  Seara 274 

Martin,  Ez  parte 61 

Martin  y.Gole 390 

Martin  y.  Hnghea • .  467 

Martin  y.  KiriEpateiok 465 

Martin  y.  Knapp 274 

Blartiny.  Mayor 425 

Blartin  y.  Mowlin 76S 

Martin  y.  Walker 87 

Martin  y.  Webb 432 

Maryland  y.  Wayman 762;  76$ 

Master  y.  MOler 462 

Masoii  y.  Ez'rs  of  Nntt 617 

Mason  y.  Sainsbniy 26^ 

Matheny  y.  WoUfi 662;  665 

Matthews  y.  Allen 101 

Matthews,  Finley,  ft  Go.  y.  Oed- 

itors 525 

Mftttox  y.  Holm 535 

Maxwell  y.  Oriswold 185 

May  y.  Hanaon 720,722 

Mayy.Pike 165 

M&yer  ft  Go.  y.  McLnre 101 

Mayfieldy.Maaaden 285 

Mayo  y.  Boston  ft  Bi.  R.  R. 682 

Mayor  y.  Gonliff 425 

Mayor  of  Albany  y.  Gonliff. 425 

Mayor  etc  y.  Bailey 662 

Mayor  etc  of  Baltunora  y.  State    64 
Mayor  and  Gity  Goonoil  of  Balti- 
more y.  Norman 605 

McBratneyy.  Rome  etc  BR.Gc  165 
MdBride  and  Morphy  y.  Long- 
worth. 225 

MoGabe  y.  Bellows 362 

McGaffarty  y.  Gnyer 64,  65 

MoGann  y.  McLennan 167 

McGhord  y.  McGlintoek 635 

Mcaore  y.  Donkin 743,765 

MoGomby.Reed 125 

MoGonnell  y.  Brillhari 6U 

MoGonnell  y.  Brown 167 

MoGormiok  y.  Biahop 285 


Casks  Cited. 
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rAOB 

KcOonUc  ▼.  Gmo]i0w 283 

McOwn T«  SobxiiDpi* >•••••••••  101 

McOojT.Blder 751 

McGiMkMi  ▼.  Hanifl 279 

McOnIloeh  T.  Aten 051 

HcCoIloaidi  T.  ICoM 428 

McOtallyr.  Gbrin.  .400^  48!^  640^  682 

McDbdSbI  ▼.  Baca 562 

McDvuel  ▼.  State 527 

McDuiebT.GolTiii 769 

McDonald  y.  BmUew 273,278 

McDonald  T.  OiaodaU 279 

McDonald  ▼.  Soellmg 733 

McDoveU  ▼.  CUdw2l 750 

McElzo7T.KMhiiaftLofwaaR.B.  731 

MdMaad  y.  QoodouBi 274 

MeGanr.  MmImD 763 

McGfflr.Bik 751 

McCkwoTJi T«  Pnn* ••••• •  119 

McGvira  T.  Gnat 899^420 

McHonxyT.  Day 449^450 

MisHag^  y.  Sknilnr 274^278 

MdntoahT.Samftdfen 801 

Mejataar.hBfre 222 

MeEayT.Tboringlan 897 

McKee  ▼.  Bidwdl 664 

MeKao  T.  Wiloox 281 

McKod:^  T.  Gladwin 71 

MeKenaa  ▼.  MuphT 281 

MeKiDipT.  MeKibip 853 

MftK  fiMifay  ▼>  SokuMM. 724 

MeKyxmg  y.  BnU 523 

MiiTaain  y.  Bkown. 221 

MaLua  y.  FtMehal 465 

MftTjPighlin  y.  Giecn. 509 

MaMamia  y.  OKmiflluMl 416^417 

McMillan  y.  Riehaidi 763 

McMoziay  y.  Ikylor 570 

Mfilf  amHm  y.  Brtea 440 

MoHeQ  y.  Amea 678 

McNichola  y.  mnbon 401 

MeNitty.TimMr 228i»  314 

McFbanon  y.  Snowden 567 

MiOkyiah  y.  OuTcU 546 

Mead,  Be 694 

Mcady.Hawi 671 

Meadowa  y.  Hawkaya  huL  Oo. . .  401 

Meadows  y.  Meodowi 644 

MealdngB  y.  G^omwall.  .211,  213^  214 

Mebaae  y.  Layton 466 

MaehaaW  Bank  y.  N.  T.  ft  New 

HayenR.R.Oo 429^430 

Macbanki' Bonk  y.inegaia  Bank  763 
MachanW  ft  F.  Bink  y.  Sdhay- 

lar 587 

Macom  y.  Peosia  and  Oqoswka 

B.B.O0 236 

Madey.Hand 464 

Meakary.  Huria • 74 

Memlay.Aalia 80 

MAiny.  Ilioiiipeon 635 

MeDedba  y.  Beaton  Iicn  Oo.  .76^  534^ 

570 


pAca 

MaDen  T.  MoRffl. 60%  668»  664 

Melyin  y.  Etel^ 101,  401 

Meroer  Oooniy  y.  HadDSt 290 

Merduati' Bank  y.  State  Bulk..  730 

Merder  y.  Gbaee. 280 

Meredith  y.  Hofanas 281 

Merrewethar  y.  MeOidL 169 

Meniam  y.  Moody 440 

Meny  y.  Boetwidk 232 

Men^nian  y.  State 610 

Meryma  y«  Saflcr 127 

Meeay.  State. 409 

Metropolitan  R.  B.  y.  EQ^Uaad.  706 
Metropolitan  Bank y.  Vandyke.  120 

Meyer  y.  KioMr. 100^  107 

Meyer  y.  Kolm 126 

Meyen  y.  Pofda«««« •••••.•  ••••  27S 

Meyeiay.  Ham 281 

Meyera  y.  Kaufman 127 

Meyroeey.  Adana OOfiL  568 

Midiady.Mnt.lM.Ooi 268 

Michoad  y.  Girod 154 

Miokley.  Malladc 697 

Middlebfook  T.  Oorwia 612 

Mi^dlfwmr  K.  B^  y.  Beaton  etc. 

R.B* 706 

MiddMon  y.  Mtobacd 416,418 

Milee  y.  Jamaa 721,722 

Milea  y.  Vaakonk 868 

Milhaa  y.  Sharp 199 

MikeQy.Mikea 

Millaodon  y.  Dayia 

Miliary.  Dogan 891 

MiUtey.  Man 276 

Miller  y.  Max 467 

Miller  y.  McNaQ 698 

Miller  y.  Porter 834 

Miller  y.  Thomaon 427 

Milliken  y.  Sloat 126 

Milla  y.  Gleaaon 441 

Milton  y.  Hadan 682 

Milwaakeeeta  B.  B.  Oow  y.  Ban- 
ter  602 

Mitohelly  Doe  az  dam.  y.  Bowen.  246 

MitdieU  y.  Brombarflar 126 

MitcheUy.  Oolyer 587 

Mitchell  y.  Harmony 507^509 

MitcheU  y.  Lyman 251 

MitoheU  y.  Milhoen 276 

MitcheU  y.  BocUand 426 

Md&tt  y.  Bamea 765 

Mohneyy.Oook 532 

Moir  y.  Hopkina 891^  621 

Molynenx y.  S^ymoar...800^  505^  517 

MouL  y.  Home 814 

Monroey.  OoUina ti,  65 

Monroe  y.  Mmt 280 

Montagoe  y.  ftridna 183 

Montagoe  y.  Biohardaon.  j 497 

Moooeyy.  Maaa • 418 

Mooray.Abbot 789 

Mooray.  Oroaa • 186 

Moore  y.  Dmuunff****  •••••••••< 
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Cabeb  Cited. 


Moorav.IUl 142 

MooreT.  FitdhboigB^K...  .889*714 

Moore  ▼.King 691 

MooTOT.  Lookett 217 

Moore  ▼.  Mayor  of  K.  T 862 

MooreT.  Neil 228 

Moore  ▼.  Titman 280 

Moore  ▼.  Veaae 627 

Moore  ▼.  Wilson 678 

Moonv.  Moors 686 

Morford  ▼.  Morris 812 

Morgan  ▼.  Steems • 276 

Morrill  ▼.  Hurley 627 

MorriU  ▼.  Morrill 142 

Morris  Canal  Co.  ▼.  Fisher 429 

Morris  ▼.  TiUson 264 

Morriav.Ward 273 

Morrison  ▼.  Kelly 297,668 

Morse  ▼.  Aubnm  ft  &  R.  R.  Co.  606 

Morse  v.  Glendon  Cow 640 

Morse  ▼.  Goold 464 

Morse  ▼.  Morse 209 

Morton  ▼.  Dean 644 

Morton  y.  Eagan 483 

Morrison  v.  Carrie 386 

Morrison  ▼.  WilsoA 768 

Morrow  ▼.  Weed 223 

Mosbyv.Wall 623 

Moses  ▼.  Boston  and  Maine  R.  R. 

Co. 371 

Moses  V.  Macferlan 180 

Moesv.  Wood 747 

MottT.  Foster 167 

Mottv.  Hicks •.  428 

Moolton  ▼.  Bowker «.  167 

Mount  Sterling  etc  Boad  Oow  ▼. 

Loon^ 76 

Mount  Vernon  ▼.  Dusooohett. . .  684 

Morenhaut  ▼.  Higuera 87 

Mower  ▼.  Kip.744,  746^  747,  761, 762, 

763,766 

Moynalian  ▼.  Moore 623 

Mmcliey  ▼•  Methodist  Bdigioua 

Society 669,662 

Muldowney  ▼.  Blinoia  Cent  BV.  400 

Mullaney  ▼.  Spenoe 666,  667 

MuUarky  ▼.  Cedar  Falls 436,439 

Muller  ▼.  Inderreiden 274 

Muller  ▼.  B.  B.  Co. 612 

Mulvey  ▼.  Carpenter 297 

Mumford  ▼.  Murray 169 

Mundy  ▼.  Vawter 216 

Munffer  ▼.  Tonawanda  B.  B.  Co.  662 

Murchisony.  White 163 

Murphy  y.  Chicago  eta  B.  B...  400, 

401 

Murphyy.  Crouch 274 

Murphyy.  UnionB'yCo. 716 

Murray  y.  Gale 126 

Murray  y.  Haniaon 126 

jdurray  y.  8.  C.  B.  B.  Co. 896 

Mueser  y.  Hershey 418 

Mustard y.  Wohlford. •••  227 


Mut  Ik  Ina.  Ook  ▼. 
Myers  y.  Ford.  •  •  •  • 


•  •  •  • 
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Kashy.  Church 561 

Nashyille  etc  B.  B.  Ooi  ▼.  Bai^ 

ber 039 

Kashyille  etc  B.  B.  y.  BDiott. .  .400, 

607,640 

Nason,  Ez  parte 685 

Nat.  Fire  Ins.  Cc  y.  Crane 597 

National  State  Banky.  Ind.  Diet 

ofMarshall 440 

Nayey.  Flack 682;  663^  664 

N.  C.  ftS.C.Ccy.Kidd 128 

Needham  y.  Needham 605 

Neel  y.  Stote 51 

Nelmsy.  State 101 

Nelson  y.  Boyoe 767 

Nelson  y.  McOeacy 466 

Nelson  y.  Wilson 168 

New  Albany  and  Salem  KB.Cc 

y.  Campbell 871 

New  Albany  and  SalemK  B.  Oc 

y.  Maiden. 

New  Albany  and  Salem  R.  B.  Cc 

y.TUton S28, 

Newell  y.  Hussey 570 

New  England  Mut.  L.  liic  Cc  y. 

Hasbiook S68 

New  Jersey  B.  B.  Cc  y.  Fslmer.  721 

Newman  y.  Sylyester 440 

New  Orleans  etc  B.  B.  y.  Alhrit- 

ton 401 

New  Orleans  y.  United  States. . .  417 

Newton  y.  Bennet 210^  211,  214 

Newton  y.  Bronson. .  • 800 

Newtony.  Sly 778 

New  York  Cent.  Intb  Cc  y.  Nat. 

Protection  Ins.  Cc 268 

New  York  etc  TeL  Cc  y.  Dry- 
burs 400 

Nichols  y.  Adams 521 

Nichols  y.  Kribs 74 

Nichols  y.  Mitchell 222 

Nichols  y.  Nichols 551 

Nichols  y.  Oyeracker 267 

Nicholson  y.  Chapman 616 

Nicholson  y.  Commomrealth. ....  411 

Nickerson  y.  Back 688^680 

Nightingale  y.  Oregon  Osntnl  B^ 

Noble  V.'  bureU*  * '. V.V.W. !."!!!!  445 

Nobley.Hook 468 

Nolan  y.  Beed 467 

Nolesy.  Stote 602 

Nollen  y.  Wimer 422 

Nolton  y.  Western  B.  B.  Om^.  607 

Norcross  y.  Thorns 190 

Norris  y.  Litchfield 662 

Norris  y.  Pilmore 747 

Northern  HL  K  B.  Oc  y. 

etcB.B.Cc 

Northington,  Ez  pacta.  • . . 


Cases  Citbd. 
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TAME 

HcrvKf  nabm  Otk,  ▼•  Botfton  and 

Mum  K  K  Gow 

XorwDod  T.  Shipl^ 661 

Nqy«8  Y.  Smitii 630.640 

Nje  ▼.  Van  Hann 204 

Oaktes  ▼.  Hndaon 180 

Ober  T.  Ck>odridg» 890 

(XBrien  Goimty  ▼.  Brown 440 

O'BriBii  T.  Qttla^w 697 

OX)oiiiiellT.BUtiiiMHeeto.R.R.  4XKK 

640 
O'Comier  y.  Fond  da  Lm  eto.  B^y 

Co. 627 

Odamr.  Beard 880 
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Easton  V.  Statb. 

It9  Alabama,  SSL] 

JusoimT  JOB  GoarniCFT  d  Valid  wrrHCHrr  Amr  BacRAL  of  Hm 

wbieh  eaoatibate  the  oontempt.  It  is  proper  for  theoonrt  to  so  state  Hie 
&cti^  M  if  M  stated  they  do  not  amoimt  to  oontempt^  the  priaoMr  may 
be  diBchaiged,  but  their  etaten^t  ia  not  neoeaaaiy  to  the  Talidity  of  tiie 
jndgrnent* 

AnsAL  DOB  HOT  Lii  isoK  JuDaxniT  Gw  OouBT  Ixpoanro  Fan  iob 


Appsal  from  a  judgment  adjudging  plaintiff  guilty  of  ocm- 
tempt.  The  judgment  in  form  ordered  that  a  fine  of  fifty  dol- 
lars be  entered  against  W.  C.  Easton  for  contempt,  and  that 
the  state  recover  from  the  said  Easton  the  said  sum.  The 
judgment  is  assigned  as  error. 

Boston,  pro  se 

Baldwiny  (Utomey'general,  contra. 

By  Court,  Stonb,  J.  The  power  to  punish  contempts  by  fine 
and  imprisonment  is  incident  to  all  courts  of  justice;  and 
without  such  power  the  administration  of  the  law  would  be  in 
continual  danger  of  being  thwarted  by  the  lawless.  This 
power  seems  to  be  as  ancient  as  courts  themselves:  See  4  Bla. 
Com.  288. 

It  is  also  settled  by  an  unbroken  chain  of  autliorities,  that 
when  the  contempt  is  committed  in  the  face  of  the  court,  "the 
offender  may  be  instantly  apprehended  and  imprisoned,  at 
the  discretion  of  the  judges,  without  any  further  proof  or 
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60  Easton  v.  State.  [Alabama^ 

examination:  4  Bla.  Com.  286;  1  Tidd's  Practice,  479;  Bon- 
Tier's  Bac.  Abr.  633. 

Another  principle  seems  to  be  equally  well  i^ttled,  to  witr 
that  a  judgment  or  sentence  for  contempt  is  valid  without  any^ 
recital  of  the  conduct  or  facts  which  constitute  the  contempt  r 
See  Ex  parte  ISimmons,  5  Ired.  149;  State  ▼.  Woodfin,  9  Id^ 
199;  Lord  Mayor's  Caee,  3  Wils.  188,  204. 

In  the  case  of  Ex  parte  Simmons^  «tfpra,  Chief  Justice* 
Ruffin,  deliveriog  the  opinion  of  the  court,  said:  ''It  does  not 
seem  to  us  at  present  tiiat  this  order  can  be  impeached.  It 
was,  indeed,  suggested  that  it  might,  because  it  does  not  suffi- 
ciently set  out  the  facts  on  which  the  contempt  arose;  and  it 
was  supposed  that  an  order  is  void  in  which  a  case  of  con- 
tempt is  not  made  out  by  a  statement  of  proper  facts  and  find- 
ing of  the  contempt  by  the  court  upon  those  facts.  But  we  do 
not  hold  such  to  be  the  law.  The  question  has  often  arisen 
in  England,  and  recently  it  has  undergone  in  that  country 
very  elaborate,  anxious,  and  learned  discussion,  both  in  Par- 
liament and  in  the  courts,  and  it  is  now  given  up  that  the^ 
facts  constituting  the  alleged  contempt  need  ixot  be  stated.  If,, 
indeed,  they  be  stated  and  be  insufficient, — that  is,  are  such  as 
manifestly  cannot  amount  to  a  contempt, — it  seems  properly 
agreed  that  it  must  be  disregarded,  and  the  party  discharged 
from  an  unlawful  imprisonment,  as  in  BusheWs  Case^  Vaughan, 
135,  where  he  was  committed  'for  giving  a  verdict  against  full 
and  clear  evidence.'  Therefore  it  befits  every  court  which 
has  a  proper  tenderness  for  the  rights  of  the  citizen,  and  a  due 
respect  to  its  own  character,  to  state  the  facts  explicitly,  not 
suppressing  those  on  which  the  person  might  be  entitled  to  bo 
discharged,  more  than  it  would  insert  others  which  did  not 
exist  for  the  sake  of  justifying  the  commitment.  A  court 
which  knows  its  duty,  and  is  not  conscious  of  violating  it,  will 
ever  be  desirous  of  putting  upon  the  record,  or  in  its  process,, 
the  truth  of  the  case,  especially  as  thereby  a  higher  court  may 
be  able  to  enlarge  a  citizen  illegally  committed  or  fined.  But 
if  the  commitment  or  fine  be  in  a  general  form  for  contempt, 
all  other  courts  are  bound  by  it,  and  the  party  can  only  free 
himself  by  [p]urging  the  contempt  before  the  court  that  has 
adjudged  it."  See  also  Burdett  v.  Abbott^  14  East,  1;  S.  C,  5 
Dow,  199;  Case  of  Hobhouse^  3  Bam.  &  Aid.  420;  Stockdale  v 
Hansardj  9  Ad.  &  E.  1. 

We  approve  what  is  here  said  by  Chief  Justice  Ruffin;  and 
while  we  think  the  practice  of  inserting  in  the  judgment  the 
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facts  which  constitute  the  contempt  would  be  far  more  satis- 
furtory,  we  do  not  think  such  insertion  necessary  to  the  valid- 
ity of  the  judgment.  Neither  do  we  think  our  statute  (Code, 
sec  561)  has  modified  the  rule  above  discussed. 

We  have  said  thus  much  to  show  that  the  present  appellant 
is  without  remedy  in  any  court  or  in  any  form.  If  the  judg- 
ment entry  showed  error  on  its  face,  possibly  it  would  furnish 
ground  for  a  certiorari;  or,  if  the  parfy  has  been  illegally  im- 
prisoned, for  a  hab€€t8  corpus.  It  furnishes  no  ground  for  ap- 
peal: See  8taU  v.TToodjEn,  5  Ired.  199;  Ex  parU  Simmons^  5  Id. 
149;  Ex  parU  ifarftn,  5  Yerg.  456;  8taU  v.  Tipion^  1  Black! 
16& 

Appeal  dismissed* 

Law  ov  OuMTaMFis  n  DnooaoD  it  Liaoni  in  WUBrnmrn't  (km,  91  Am» 
Dao.  374^  aikd  note.  Inthenatoto  AiMfteOrtMB^.TSId.  S2S»  itk«iidtlyi« 
wImii  the  fftots  plaiafy  Aaw  tliftk  the  aUciged  oontnnpl  wm  not  out  in  iMlity, 
ths  prisooAr  nay  Im  disdhinsBd  on  jhifrffflf  eoriNM.  Vot  fnrtiur  diMoarion  ol 
tiMlawof  oontempli^  lae  Jb  forte  Adama,  flSM.  2SA;  ilTerfT.  Siak,  801k 
mi  J  Jtay  Anft  ▼•  AdknMHIonH  SS  Id.  061,  and 
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Lmdlation  is  Ezkboub  ov  SoYERnoN  PowEBy  tnd  the  legialatore  fti  mi» 
preme  and  uncoatrollable,  except  in  the  partioolan  in  which  its  poinr  iv 
reetrioted  by  the  oonstitation. 

OOSTBTITDTION  IS  SUPBXMS  LaW  OF  LaND^  IS  OF  BiHDnfO  FORGB  AND  QbLI* 

OATIOK  UPON  All  departments  of  the  government^  fixes  their  powef% 
and  limits  the  bounds  within  which  they  most  act.  It  is  fixed,  perma- 
nent, uncontrollable,  and  transoendant  in  its  nature  and  operation,  and 
can  be  changed  or  revoked  only  by  the  power  that  made  it,  —  the  people. 
Aor  OF  Lbqislatuiue  must  not  Infringe  upon  either  the  oonstitntion  of  the 
United  States  or  upon  that  of  the  state,  and  if  it  does  so  it  is  absolutely 
void. 

JlTDIOIAL  DePABTMENT  IS  PROPEE  PoWER  TO    DECLARE  Ck)NSTITDTIONALrTT 

OF  Law,  and  every  act  of  the  legislature  contrary  to  the  true  intent  and 
meaning  of  the  constitution  will  be  declared  null  and  void. 

Where  Constitution  Provides  Qualifications  of  Electors,  Additional 
Ones  cannot  be  Reqxtired  by  act  of  legislature,  and  no  person  possess- 
ing the  constitutional  qualifications  can  be  deprived  of  the  exercise  of  the 
elective  franchise  by  mere  legislative  enactment  while  the  oonstitntion 
remains  unaltered. 

Where  Ck)NSTiTUTiON  Provides  Qualifications  of  Eleoiorb,  an  act  of  the 
legislature  requiring  the  voter  to  take  an  oath  to  support  the  constitution 
of  the  United  States  and  of  the  state  does  not  restrict  the  right  to  vote 
as  conferred  by  the  constitution,  nor  add  to  the  qualifications  therein  re- 
quired, and  is  not  unconstitutional. 

Where  €k>NSTiTunoN  Provides  Qualification  of  Voters,  an  act  of  the 
legislature  requiring  one  who  seeks  to  vote  to  first  take  oath  that  he  has 
not  borne  arms  against  the  United  States  or  the  state,  or  aided  the  so- 
oalled  confederate  authorities,  since  a  certain  date,  is  unconstitutional,  as 
such  act  is  equivalent  to  a  provision  that  no  one  who  has  so  borne  arms 
Aall  vote,  and  so  adds  additional  qualifications;  and  again,  such  provit* 
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ion  18  puritiTO,  and  by  sach  oath  the  penon  is  foond  goiltj  tad 
hj  bemg  denied  the  right  to  Yote^  without  dne  prooeis  of  law. 

Eabdoh  of  Pbxsidknt  of  United  SrAita  Beuzyxs  RsazraMT  ntOM  All 
DiHABn.TTT  OB  Bbsfonszbilitt  on  acooont  of  the  oommiMion  of  the 
offinse  for  idiich  1m  was  paxdoned.  Hub  principle  applied  to  the  Piwi* 
dent's  prodamation  of  pardon  and  amnesty  of  May  29,  18dS. 

Dox  Pbocsss  or  Law.  — The  rights,  liberties,  or  privil^es  of  dtisens  cannot 
be  taken  away  or  abridged  by  act  of  the  legiuatoie,  or  in  any  way  except 
by  dne  process  of  law,  that  is,  by  means  of  law  in  its  regular  coone  of 
administration  through  courts  of  justice. 

FkJU  Bai>  iei  Part  is  Bab  iob  Whol%  wbsbi  Plba  d  Bhubk 

The  opinion  states  the  case. 
Newton^  for  the  plaintiffs. 

Clark,  WiUiam$f  and  Martin^  and  EnglUh  and^  WiUhiref  for 
the  defendant. 

By  Court,  Yonlet,  C.  J.  This  was  an  action  on  the  case, 
bronght  by  the  defendant  in  error  against  the  plaintiffs  in  error 
in  the  Pnlaski  circuit  court,  at  the  September  term,  A.  D. 
1865. 

The  declaration  alleges  that  John  W.  Rison,  Richard  Bragg, 
and  Gilbert  Knapp  were,  on  the  ninth  day  of  October,  A.  D. 
1865,  at  the  county  of  Pulaski,  duly  appointed,  qualified,  and 
acting  judges  of  an  election,  held  according  to  law,  at  the 
market-house  precinct,  in  the  city  of  Little  Rock,  in  the  county 
of  Pulaski,  on  the  said  ninth  day  of  October,  A.  D.  1865,  for  a 
member  of  the  thirty-ninth  Congress  of  the  United  States,  in 
and  for  the  second  congressional  district  of  Arkansas;  and 
that  after  the  polls  had  been  duly  opened  for  the  reception  of 
votes,  Farr,  the  plaintiff  below,  being  a  free  white  male  citizen 
of  the  United  States,  and  a  citizen  of  the  state  of  Arkansas 
more  than  six  months  next  before  said  election,  over  the  age 
of  twenty-one  years,  and  a  resident  of  the  county  of  Pulaski 
aforesaid,  and  having  taken  and  subscribed  the  amnesty  oath 
prescribed  in  and  by  the  proclamation  of  Andrew  Johnson, 
President  of  the  United  States,  bearing  date  the  twenty-ninth 
day  of  May,  A.  D.  1865,  presented  himself  before  the  defend- 
ants below,  while  acting  as  such  judges  of  election  as  aforesaid, 
and  offered  to  vote  for  Lorenzo  Gibson,  one  of  the  candidates 
for  representative  from  the  second  congressional  district;  but 
that  the  defendants  below  willfully,  and  contrary  to  law,  re- 
fused to  permit  him  to  vote  at  said  election,  whereby  he  was 
illegally  deprived  of  the  exercise  of  the  elective  franchise 
guaranteed  to  him  by  the  constitution  of  the  state  of  Arkansas 
as  a  citizen  thereof,  and  a  resident  of  said  county  of  Pulaski. 
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The  declaration  was  filed  on  the  eleventh  day  of  October^ 
A.  D.  1865|  by  leave  of  the  conrt  below,  and  on  the  twelfth 
day  of  October  the  defendants  below  entered  their  appearance, 
and  interposed  the  following  plea: — 

^'Coine  the  said  defendants  by  attorney,  and  defend  the 
wrong  and  injury  when,  etc.,  and  say  actio  noUj  because  they 
say  that  when  said  plaintiff  offered  to  vote,  as  in  said  declaraf- 
tion  supposed,  they,  as  such  judges  of  said  election  as  in  said 
declaration  mentioned,  demanded  of  him  that  he  should,  be- 
fore depositing  his  vote,  take  an  oath  in  accordance  with  the 
statute  in  that  behalf  that  he  would  support  the  constitution 
of  the  United  States  and  of  this  state,  and  that  he  had  not 
voluntarily  J>ome  arms  against  the  United  States  or  this 
state,  nor  aided,  directly  or  indirectly,  the  so-called  confeder- 
ate authorities,  since  the  eighteenth  day  of  April,  A.  D.  1864, 
whitih  said  oath  the  said  plaintiff  then  and  there  refused  to 
take,  wherefore  said  defendants,  as  such  judges  as  aforesaid, 
did  then  and  there  refuse  to  receive  said  vote  of  the  plaintiff, 
as  they  might  and  as  it  was  their  duty  to  do,  for  the  causes 
aforesaid." 

To  this  plea  the  plaintiff  below  demurred,  and  assigned  for 
cause  of  demurrer  that  the  statute  relied  by  the  defendants 
below,  in  their  plea,  is  in  direct  conflict  with  the  constitution 
of  the  state  of  Arkansas,  and  is  null  and  void,  and  furnishes 
no  legal  excuse  for  refusing  the  vote  of  said  plaintiff  below  at 
said  election. 

The  demurrer,  upon  argument,  was  sustained  by  the  court| 
and  the  plaintiffs  in  error  electing  to  rest  upon  their  plea,  final 
judgment  was  rendered  in  favor  of  the  defendant  in  error 
by  his  consent  by  the  court,  a  jury  having  been  waived,  for 
one  cent  damages  and  cost  of  suit. 

To  reverse  the  judgment  of  the  court  below,  the  plaintiffs 
in  error  have  brought  the  cause  before  this  court  by  writ  of 
error,  and  assign  for  error:  1.  That  the  court  erred  in  sus- 
taining the  demcirrer  to  the  defendant's  plea;  2.  A  general 
assignment  of  error.  Thus  presenting  here  for  adjudication 
the  constitutionality  of  the  sixth  section  of  the  act  of  the  legis- 
lature of  the  state  of  Arkansas,  entitled  '^  An  act  to  provide  for 
the  manner  of  holding  elections,"  approved  May  31,  A.  D. 
1864. 

Before  attempting  to  ascertain  whether  the  sixth  section  of 
the  act  above  referred  to  is  in  conflict  with  and  repugnant  to 
the  constitution  of  this  state,  we  will  attempt  to  define  the 
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limitations  which  that  instrumeDt  imposes  upon  the  powers 
-of  the  legislative  and  other  branches  of  the  government  of  the 
«tate  of  Arkansas;  how  far  and  by  what  principles  legislative 
power  is  controlled  under  onr  form  of  government. 

Legislation  is  the  exercise  of  sovereign  power,  and  under 
some  forms  of  government  the  power  of  the  legislature  is  su- 
preme and  uncontrollable,  knows  no  limits,  and  is  subject  to 
no  restrictions.  The  power  and  jurisdiction  of  Parliament, 
says  Sir  Edward  Coke,  are  so  transcendent  and  absolute  that 
they  cannot  be  confined  either  for  causes  or  persons  within 
any  bounds.  In  England,  the  powers  of  Parliament  are  with- 
out limit  and  are  subject  to  no  check;  because,  under  that 
form  of  government,  there  is  no  written  constitution  or  funda- 
mental law  by  which  the  validity  of  a  statute  can  be  t^ted; 
and  all  that  can  be  said  of  it  is,  that  it  is  an  act  of  Parliament 
and  mnst  be  obeyed. 

But  such  is  not  the  case  in  America;  for  here,  every  state 
in  the  Union  has  a  written  constitution,  which  defines  to  a 
certainty  what  the  powers  of  each  branch  of  the  government 
are,  and  determines  what  rights  the  people  have  delegated  to 
their  representatives,  and  what  they  have  retained  or  created 
for  themselves  by  their  organic  law. 

Patterson,  J.,  in  Vanhome  v.  Dorraneej  2  Dall.  308,  in  de- 
fining what  a  constitution  is,  says:  '^  It  is  the  form  of  govern 
ment  delineated  by  the  mighty  hand  of  the  people,  in 
which  certain  first  principles  of  fundamental  laws  are  estab- 
lished. The  constitution  is  certain  and  fixed;  it  contains  the 
permanent  will  of  the  people,  and  is  the  supreme  law  of  the 
land;  it  is  paramount  to  the  legislature,  and  can  be  revoked 
or  altered  only  by  the  authority  that  made  it.  The  life-giving 
principle  and  the  death-dealing  stroke  must  proceed  from  the 
same  hand." 

And  in  defining  what  legislatures  are,  the  same  learned 
judge  says:  "They  are  creatures  of  the  constitution;  they 
-owe  their  existence  to  the  constitution;  they  derive  their 
powers  firom  the  constitution.  It  is  their  commission,  and 
therefore  all  their  acts  must  be  conformable  to  it,  or  else  they 
will  be  void.  The  constitution  is  the  work  or  will  of  the 
{)eople  themselves  in  their  original,  sovereign,  and  unlimited 
<»ipacity;  law  is  the  work  or  will  of  the  legislature  in  their 
derivative  or  subordinate  capacity.  The  one  is  the  work  of 
ihe  creator,  the  other  of  the  creature." 

The  constitution  fixes  limits  to  the  exercise  of  legislative 
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authority,  and  prescribes  the  orbit  within  which  it  must  move 
In  short,  the  constitution  is  the  sun  around  which  all  legisla* 
tiye,  executive,  and  judicial  bodies  must  reyolve;  and  that 
whatever  may  be  the  case  in  other  countries,  yet  in  this  there 
can  be  no  doubt  that  every  act  of  the  legislature  repugnant 
to  the  constitution  is  null  and  void. 

The  constitution  of  the  state  of  Arkansas  is,  then,  the  su* 
preme  law  of  the  land,  the  commission  or  power  of  attorney 
which  the  people  of  a  state  have  given  to  their  representatives, 
defining  and  limiting  the  bounds  within  which  they  must  act^ 
and  fixing  the  power  which  each  department  cf  the  govern- 
ment may  exercise;  and  is  the  supreme  law  of  the  land,  and 
is  fixed,  permanent,  uncontrollable,  and  transcendent  in  its 
nature  and  operation,  and  cannot  be  revoked  or  altered  except 
by  the  power  that  made  it. 

The  constitution  of  this  state  is  of  binding  force  and  obli- 
gation upon  all  departments  of  the  government,  and  assigns 
the  sphere  within  which  each  must  act,  and  establishes  bounds 
beyond  which  neither  can  go.  It  is  the  work  of  the  people, 
speaking  in  their  original  capacity,  and  establishes  the  per- 
manent conditions  of  social  alliance,  and  furnishes  the  test  by 
which  every  act  of  the  legislative,  as  well  as  of  the  executive 
and  judicial,  departments  must  be  tried,  and  to  which  every 
act  done  by  either  must  conform. 

The  constitution  is  the  fortification  within  which  the  people 
have  intrenched  themselves  for  the  preservation  of  their  rights 
and  privileges,  and  every  act  of  the  legislature,  or  other  de- 
partment of  government,  which  infringes  upon  any  right  de- 
clared in  the  constitution,  whether  it  be  inherent  in  the  people 
or  created  by  that  instrument,  is  absolutely  void:  Rector  v. 
State,  6  Ark.  187;  Eason  v.  State,  11  Id.  481;  Marhury  v.  Mad 
ieon,  1  Cranch;  3  Kinnie's  Law  Comp.  814,  and  the  numerous 
authorities  there  cited. 

In  the  case  of  Houston  v.  Moore,  5  Wheat.  1,  the  court  said: 
*'  The  law  with  us  must  conform,  in  the  first  place,  to  the  con- 
stitution of  the  United  States,  and  then  to  the  subordinate 
constitution  of  this  particular  state,  and  if  it  infringes  upoa 
the  provisions  of  either,  it  is  so  far  void." 

By  a  course  of  judicial  decisions  reaching  from  the  earliest 
history  of  American  government  to  the  present  day,  without  a 
dissenting  voice,  it  has  been  adjudged  that  courts  of  justice 
have  the  right  and  are  in  duty  bound  to  test  every  law  by  the 
eonstitution,  as  the  fundamental  and  paramount  law  of  the 
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land,  governing  all  derivatiye  power  and  the  exercise  thereof. 
The  judicial  department  with  us  is  the  proper  power,  under 
the  constitution,  to  declare  the  constitutionality  of  a  law,  and 
every  act  of  the  legislature  contrary  to  the  true  intent  and 
meaning  of  the  constitution  will  be  declared  by  the  courts 
null  and  void,  and  of  no  effect  whatever. 

To  contend  that  this  is  not  so  would  be  to  assert  that  the 
I^slative  branch  of  the  government  is  supreme  in  its  author* 
ity;  that  the  creature  is  mightier  than  the  creator;  that  the 
agent  has  greater  power  than  his  principal,  who  has  commis* 
sioned  him  and  sent  him  out  to  transact  business  under  a 
written  authority;  that  one  co-ordinate  and  concurrent  branch 
or  department  of  the  government,  subordinate  to  the  constitu* 
tion,  is  absolute  over  the  departments,  and  can  control,  accord* 
ing  to  its  will  and  pleasure,  all  others.  It  would  be  to  assign 
limits  to  legislative  power  by  constitutional  provisions  re- 
straining the  legislative  body  within  certain  bounds,  and  then 
to  declare  that,  although  it  had  passed  beyond  the  limits  as* 
signed  to  its  power  and  violated  the  authority  designed  to 
govern  it,  yet  that  its  action  is  valid  and  of  binding  force  and 
obligation  upon  the  other  departments  of  government,  and  has 
the  effect  to  take  away  the  very  rights  from  the  people  which 
they  have  secured  to  themselves  by  constitutional  provisions, — 
a  doctrine  too  monstrous  to  be  for  a  moment  entertained,  and 
in  every  way  disconsonant  to  the  fundamental  principles  and 
theories  upon  which  our  government  is  based,  and  one  which 
in  practice  would  soon  sweep  away  every  vestige  of  the  righta 
of  the  people,  and  reduce  them  to  subjection  to  absolute  power^ 
or,  what  would  be  worse,  to  a  state  of  anarchy  and  confusion,, 
where  life,  property,  and  every  right  would  be  left  to  the  mercy 
of  the  legislative  power. 

With  these  principles  before  us,  we  will  proceed  to  deter- 
mine whether  the  act  of  the  legislature  of  the  state  of  Arkan- 
sas, under  which  the  plaintiffs  in  error  justify  their  conduct 
in  refusing  to  permit  the  plaintiff  below  to  vote,  is  a  constitu- 
tional law;  for  if  so,  it  is  valid  and  binding,  and  the  plaintiff 
below  had  no  right  to  vote,  and  was  deprived  of  nothing  which 
belonged  to  him;  but  upon  the  contrary,  if  the  law  relied  upon 
by  the  defendants  below  is  repugnant  to  the  constitution  of 
this  state,  then  it  is  void,  and  can  afford  them  no  justification 
or  excuse  for  what  they  did. 

Section  2  of  article  4  of  the  constitution  of  the  state  of 
Arkansas  provides  that  ^^  every  free  white  male  citizen  of  the 
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United  States  who  shall  have  attained  the  age  of  twenty-ono 
years,  and  who  shall  have  been  a  citizen  of  the  state  Ax 
months  next  preceding  the  election,  shall  be  deemed  a  quali- 
fied elector,  and  be  entitled  to  vote  in  the  county  or  district 
where  he  actually  resides.'' 

The  plaintiff  below,  by  his  declaration,  avers  that  he  waa 
possessed  of  all  the  qualifications  required  by  this  section  of 
the  constitution,  with  the  additional  fact  that  he  had  taken 
and  subscribed  the  oath  prescribed  by  the  proclamation  of  the 
President  of  the  United  States  bearing  date  the  twenty-ninth 
•day  of  May  last;  and  the  defendants  below  do  not  traverse  or 
in  any  manner  put  in  issue  the  truth  of  these  allegations,  but 
•confess  the  truth  of  them  by  way  of  confession  and  avoidance 
the  sixth  section  of  the  act  of  the  legislature  of  the  state  of 
Arkansas  above  referred  to,  and  which  is  in  words  as  follows: — 

'^  That  each  voter  shall,  before  depositing  his  vote  at  any 
election  in  this  state,  take  an  oath  that  he  will  support  the 
constitution  of  the  United  States  and  of  this  state,  and  that 
he  has  not  voluntarily  borne  arms  against  the  United  States 
or  this  state,  nor  aided,  directly  or  indirectly,  the  so-called 
oonfederate  authorities,  since  the  eighteenth  day  of  April,  1864; 
flaid  oath  to  be  administered  by  one  of  the  election  officers; 
and  this  act  to  take  effect  from  and  after  its  passage." 

Section  2  of  article  4  of  the  constitution  fixes  the  qualifica- 
tions and  determines  who  shall  be  deemed  qualified  voters  in 
this  state  in  direct,  positive,  and  affirmative  terms,  and  these 
qualifications  cannot  be  added  to  by  legislative  enactment. 

The  convention,  when  it  formed  the  constitution,  after  hav- 
ing enunciated  the  time-honored  principles  found,  we  believe, 
in  all  American  constitutions,  "  that  all  power  is  inherent  in 
the  people,  and  all  free  governments  instituted  for  their  peaoe 
:and  happiness,"  declare  by  the  section  of  the  constitution 
:above  quoted  who  shall  be  deemed  qualified  electors  in  this 
«tate,  and  have  fixed  all  the  prerequisites  necessary  to  qualify 
a  citizen  to  exercise  the  elective  franchise. 

The  framers  of  the  present  constitution  of  this  state  had  in 
view  and  represented  all  the  people  thereof,  men,  women,  and 
ohildren,  white,  colored,  and  Indians,  and  recognizing,  as  they 
•declare  in  the  preamble  of  the  constitution,  the  ^^  legitimate 
oonsequences  of  the  existing  rebellion,"  saw  fit  to  provide  that 
every  white  male  citizen  of  the  United  States  over  the  age  of 
twenty-one  years,  and  who  shall  have  been  a  citizen  of  this 
«tate  six  months  next  preceding  the  election,  shall  be  deemed 
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a  qualified  voter  in  the  county  or  district  in  which  he  actually 
resides,  and  no  person  having  these  qualifications  can  he  de- 
prived of  the  exercise  of  the  elective  franchise  by  mere  legisla- 
tive enactment,  while  the  constitution  remains  unaltered. 
Indeed,  the  right  of  those  having  the  constitutional  qualifica- 
tions to  vote  is  founded  in  the  fundamental  law  of  the  land, 
and  cannot  be  legislated  away.  The  right  of  suffrage  in  this 
state,  if  not  an  inherent  is  at  least  a  constitutional  right,  and 
whoever  possesses  the  required  qualification  cannot  be  re- 
strained from  the  exercise  of  that  right  except  by  the  altera- 
tion of  the  constitution;  and  any  law  infringing  upon  that 
right  as  vested  by  the  constitution  is  null  and  void. 

Then  the  inquiry  is,  Has  the  sixth  section  of  the  act  above 
copied  the  effect  to  abridge  the  right  of  suffrage  conferred  by 
the  constitution?  Does  that  law  require  other  and  different 
qualifications  than  those  required  by  the  constitution? — in 
short,  is  the  law  repugnant  to  the  constitution?  The  answer 
to  these  inquiries  will  be  arrived  at  by  an  examination  of  the 
law  in  question. 

The  sixth  section  of  the  act  under  consideration  has  a  two* 
fold  operation:  one  prospective  and  the  other  retrospective. 

That  part  of  the  law  which  requires  the  voter,  before  depos- 
iting his  vote,  to  swear  that  he  will  support  the  constitution 
of  the  United  States  and  of  this  state  is  prospective  in  its 
operation,  and  looks  to  the  future  conduct  of  the  voter,  and  re- 
quires nothing  more  of  him  than  by  law  he  is  bound  to  do. 
This  part  of  the  law  does  not  look  into  his  past  history  or 
scrutinize  his  antecedents.  It  does  not  demand  that  he  shall 
purge  himself  of  treason  against  the  United  States  or  this 
state.  It  does  not  have  the  effect  to  restrict  the  right  to  vote 
as  conferred  by  the  constitution,  nor  does  it  add  to  the  quali- 
fications required  by  the  constitution,  and  is  therefore  free 
from  the  objection  of  unconstitutionality,  and  is,  as  we  con- 
ceive, thus  far  a  valid  law:  Bank  of  Hamilton  v.  Dudley y  2  Pet. 
526;  Clark  v.  EUiSy  2  Blackf.  8. 

But  how  is  it  with  the  residue  of  the  oath  required?  That 
part  of  the  law  which  requires  the  voter,  before  depositing  his 
vote,  to  swear  that  he  has  not  voluntarily  borne  arms  against 
the  United  States  or  this  state^  nor  aided  the  so-called  con* 
federate  authorities  since  the  eigtheenth  day  of  April,  A.  D, 
1864,  is  retrospective,  and  calls  upon  the  voter  to  purge  him- 
self of  treason  against  both  the  United  States  and  this  state, 
hefore  he  is  allowed  to  vote;  and  although  this  part  of  the 
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law  is  professedly  enacted  "  to  provide  the  manner  of  holding 
elections/'  it  is,  in  effect,  nothing  but  a  prohibition  upon  the 
right  to  vote  as  secured  by  the  constitution;  and  is  of  the 
same  import  as  an  afiSrmative  provision  that  no  person  who 
has  voluntarily  borne  arms  against  the  United  States  or  this 
state,  or  aided  the  so-called  confederate  authorities,  since  the 
eighteenth  day  of  April,  1864,  shall  be  allowed  to  vote  at  any 
election  in  the  state  of  Arkansas.  And  to  admit  that  the 
legislature  may  do  this  would  be  to  declare  that  part  of  the 
constitution  which  defines  the  qualifications  of  a  voter  abso- 
lutely nugatory,  and  would  turn  section  2  of  article  4  of  our 
constitution  into  the  merest  nonsense.  And  clearly,  if  the 
legislature  cannot,  by  direct  legislation,  prohibit  those  who 
possess  the  constitutional  qualification  to  vote  from  exer- 
cising the  elective  franchise,  that  end  cannot  be  accomplished 
by  indirect  legislation.  The  legislature  cannot,  under  color  of 
regulating  the  manner  of  holding  elections,  which  to  some 
extent  that  body  has  a  right  to  do,  impose  such  restrictions 
as  will  have  the  effect  to  take  away  the  right  to  vote  as  se- 
cured by  the  constitution. 

The  legislature  may  compel  a  voter  to  take  an  oath  to  the 
effect  that  he  possesses  the  qualifications  prescribed  by  the 
constitution;  and  may  fix  the  time  of  holding  elections,  and 
the  manner  of  making  returns,  etc.;  for  those  things  are 
within  the  constitutional  powers  of  the  legislature. 

And  again,  it  is  to  be  observed  that  that  part  of  the  law 
which  requires  the  voter  to  swear  that  he  has  not  borne  arms 
against  the  United  States  or  this  state,  or  aided  the  so-called 
confederate  authorities,  is  punitive  in  its  operation.  It  is  at- 
tempted by  this  provision  to  ascertain  whether  the  voter  has 
offended  within  the  meaning  of  the  act;  and  if  by  the  search- 
ing operation  of  the  oath  prescribed  he  is  found  guilty,  the 
penalty  annexed  is  the  loss  of  the  right  to  vote,  and  that,  too^ 
by  a  process  entirely  unknown  to  our  constitution  and  laws. 
Bo  much  of  the  oath  as  relates  to  bearing  arms  i^ainst  the 
United  States  and  aiding  the  so-called  confederate  authorities 
refers  directly  to  offenses  against  the  government  of  the  United 
States,  and  as  such  are  not  within  the  powers  and  jurisdic- 
ion  of  this  state  to  punish  even  by  due  process  of  law;  and 
much  less  can  the  legislature,  by  mere  legislation,  punish  such 
offenses,  and  as  a  penalty  take  away  the  right  of  suffrage  from 
a  qualified  voter  of  this  state.  These  are  crimes  against  the 
United  States,  and  can  only  be  punished  or  forgiven  by  that 
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gDveniinenty  and  are  not  cognizable  before  any  anthority  or 
Ixjbnnal  of  a  state.  And  the  chief  magistrate  of  the  United 
States,  acting  upon  this  principle,  by  his  proclamation  of  the 
29th  of  May  last,  in  conformity  with  the  anthority  conferred 
upon  him  by  the  constitution  of  the  United  States,  and  the 
act  of  Congress  made  in  pursuance  thereof,  has  most  graciously 
extended  pardon  and  amnesty  to  a  large  majority  of  the  citi* 
sens  of  this  state  who  had  engaged  in  the  late  rebellion,  de- 
xilaring  that  all  persons  not  excepted  by  said  proclamation 
from  the  benefits  thereof,  who  would  take  and  subscribe  a  cer* 
tain  oath  thereby  prescribed,  should  receiYe  full  amnesty  and 
pardon. 

Within  the  provisions  of  which  proclamation  the  plaintiff 
l)elow  has  brought  himself  by  the  averments  contained  in  his 
declaration.  Hence,  whatever  might  otherwise  have  been  the 
effect  of  his  having  borne  arms  against  the  United  States,  or 
x)f  his  having  aided  the  so-called  confederate  authorities,  he 
has  now  been  folly  pardoned  and  forgiven,  and  is  no  longer 
amenable  to  any  authority  for  his  acts  in  that  behalf;  and  to 
deprive  him  of  his  right  to  vote  on  account  of  his  partici- 
pancy  in  the  war  against  the  United  States  would  be  to  punish 
him  for  a  crime  of  which  he  has  been  pardoned;  or  in  other 
language,  to  inflict  a  penalty  where  there  is  no  legal  guilt. 

But  if  he  had  not  taken  the  amnesty  oath,  still,  his  having 
borne  arms  against  the  United  States  would  not,  as  we  will 
hereafter  show,  have  worked  a  forfeiture  of  his  right  to  vote 
until  he  had  been  convicted  thereof  by  due  process  of  law. 

Then  as  to  that  part  of  the  law  that  requires  the  voter  to 
take  an  oath  that  he  has  not  borne  arms  against  this  state 
since  the  eighteenth  day  of  April,  A.  D.  1864. 

To  bear  arms  against  the  state  of  Arkansas,  in  the  sense  of 
the  law  under  consideration,  is  to  levy  war  against  the  state, 
and  is  treason,  and  as  such  is  indictable,  and  upon  due  con- 
viction thereof  the  offender,  by  the  law  of  this  state,  is  punish- 
able with  death,  and  it  that  case  there  would  be  an  end  of  his 
voting.  But  the  offender  cannot  be  convicted  by  an  act  of  the 
legislature.  That  body  by  the  mere  exercise  of  legislative 
authority  cannot  declare  a  forfeiture.  The  legislature  cannot 
enact,  apply,  and  execute  a  law.  The  same  department,  under 
our  form  of  government,  cannot  act  as  legislator,  judge,  and 
executioner.  Such  a  course  would  be  in  open  and  palpable 
violation  of  section  2,  article  3,  of  the  constitution  of  the  state 
of  Arkansas,  which  ordains  that  no  person  or  collection  ol 
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persons  being  of  the  one  department  of  the  govemment  shatt 
exercise  any  power  belonging  to  either  of  the  other  depart- 
ments, except  in  the  instances  hereinafter  expressly  directed 
or  permitted;  and  the  exception  herein  contained  refers  to  trials 
by  impeachment. 

How,  then,  can  a  right  or  privilege  be  forfeited  under  our 
farm  of  govemment? 

The  constitution  of  the  state  of  Arkansas  answers  this  in- 
terrogatory. Sections  10  and  14  of  the  bill  of  rights  put  the 
question  forever  at  rest.  The  tenth  section  of  the  bill  of  rights' 
declares  that  '^no  man  shall  be  taken  or  imprisoned,  or  dis- 
seised of  his  freehold  liabilities  or  privileges,  or  outlawed  or 
exiled,  or  in  any  manner  destroyed  or  deprived  of  his  life, 
liberty,  or  property,  but  by  the  judgment  of  his  peers  or  the 
law  of  the  land."  And  the  fourteenth  section  of  the  bill  of 
rights  provides  that  ''no  man  shall  be  put  to  answer  any 
criminal  charge  but  by  presentment,  indictment,  or  impeach- 
ment, except  as  hereinafter  provided";  which  exception  refers 
to  petty  offenses  made  cognizable  before  justices  of  the  peace. 

The  tenth  section  of  our  bill  of  rights  is  taken,  with  slight 
variations,  from  Magna  Charta,  and  is  found  in  substance  ior 
all  American  constitutions,  and  its  meaning  is  well  settled, 
both  in  this  country  and  in  England,  by  numerous  adjudica- 
tions. Chancellor  Kent  says:  ''It  may  be  received  as  a  propo- 
sition universally  understood  and  acknowledged  throughout 
this  country,  that  no  person  can  be  taken  or  imprisoned,  or 
disseised  of  his  freehold  or  estate,  or  exiled  or  condemned,  or 
deprived  of  his  life,  liberty,  or  property,  imless  by  the  law  o£ 
the  land  or  the  judgment  of  his  peers.  The  words  "by  the 
law  of  the  land,"  as  used  originally  in  Magna  Charta  in  refer- 
ence to  this  subject,  are  understood  to  mean  due  process  of 
law,  that  is,  by  indictment  or  pre<$entment  of  good  and  lawful 
men;  and  this,  says  Lord  Coke,  is  the  true  sense  and  exposi- 
tion of  those  words.  The  better  and  larger  definition  of  due 
process  of  law  is,  that  it  means  law  in  its  regular  course  of 
administration  through  courts  of  justice":  1  Kent's  Com.  612; 
2  Id.  13;  3  Story's  Const.  264,  661;  Co.  Inst.  45-50. 

And  Mr.  Justice  Bronson,  commenting  upon  the  provision 
in  the  constitution  of  the  state  of  New  York,  which  provides 
that  "no  member  of  this  state  shall  be  disfranchised,  or  de- 
prived of  any  of  the  rights  or  privileges  secured  to  any  citizen 
thereof,  unless  by  the  law  of  the  land  or  the  judgment  of  his 
peers,"  says:  "The  words,  *by  the  law  of  the  land,'  as  here 
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med,  do  not  mean  a  statute  passed  for  the  purpose  of  working 
the  inong.  That  oonstmction  would  render  the  restriction  m 
the  constitution  absolutely  nugatory,  and  turn  this  part  of  the 
constitution  into  merest  nonsense.  The  people  would  be  made 
to  say  to  the  two  houses,  You  shall  be  vested  with  the  legisla- 
tive power  of  the  state,  but  no  one  shall  be  disfranchised,  or 
deprived  of  any  of  the  rights  or  privileges  of  a  citizen,  unlese 
you  form  a  statute  for  that  purpose;  or  in  other  words,  yon 
shall  not  do  wrong,  unless  you  choose  to  do  it'^  Taylor  v» 
Porter,  4  Hill,  145  [40  Am.  Dec.  274]. 

From  these  and  many  other  authorities  that  might  be  cited, 
it  is  plain  that  no  one  can  be  deprived  of  his  rights  or  privi- 
leges unless  the  matter  be  adjudged  against  him  by  due  course 
of  oonunonlaw. 

Then  it  is  clear  that  although  treason  is  the  highest  crime 
known  to  the  laws  of  this  state,  the  mere  commission  of  that 
offense  will  not  in  itself  work  a  forfeiture  of  the  rights  or  privi- 
leges of  the  offender;  but  before  he  can  be  deprived  of  all  or 
either  of  them,  he  must  be  convicted  by  due  process  of  law. 
From  this  view  of  the  case  it  is  evident  that  that  part  of  the 
sixth  section  of  the  act  of  the  l^;islature  of  the  state  of  Ar- 
kansas, entitled  ''An  act  to  pro^de  for  the  manner  of  holding 
elections,''  approved  May  31, 1864,  which  requires  the  voter, 
befixre  depositing  his  vote,  to  swear  that  he  has  not  voluntarily 
borne  arms  against  the  United  States  or  this  state,  nor  aided 
tbe  so-called  confederate  authorities,  since  the  eighteenth  day 
of  April,  1864,  is  repugnant  to  and  in  open  conflict  with  the 
constitution,  and  in  every  point  of  view  is  an  intrenchment 
upon  the  rights  secured  by  the  fundamental  law  of  this  state, . 
and  is  therefore  absolutely  null  and  void.  The  constitution 
having  fixed  the  qualification  of  an  elector  in  this  state,  those 
possessing  the  qualifications  required  can  no  more  be  deprived 
of  tbe  right  to  vote  by  legislative  enactment  than  they  can  be 
deprived  of  the  right  to  trial  by  jury,  or  the  right  to  worship 
God  according  to  the  dictates  of  their  own  consciences. 

Part  of  the  law  under  which  the  plaintiffs  in  error  justify 
being  void  for  uijconstitutionality,  and  their  plea  being  entire, 
and  bad  for  part,  is  bad  for  the  whole  (1  Ch.  PL  146),  and  can 
afford  them  no  justification  or  excuse  for  refusing  to  accept  the 
vote  of  the  defendant  in  error  at  said  election. 

Finding  no  error  in  the  proceedings  or  judgment  of  the  court 
below,  the  judgment  of  that  court  must  be  and  is  he^by  af- 
firmed. 
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LBoiaLATUBBs  Df  AifKHinAW  Staibi  hatb  Saxb  UVLDCrnSD  POWXB  M 
the  British  Pkrliuaent,  except  where  they  are  restrained  by  written  oonsti- 
iationB:  7%orpe  ▼.  RidUmd  etc  R,  R.  Co.,  62  Am.  Deo.  625,  and  note.  Tho 
power  of  the  legislature  to  enaot  laws  is  restrioted  or  limited  only  where  bo 
expressly  provided  by  the  constitation:  PmpU  ▼.  Seyjiumr^  76  Id.  521. 

Judicial  Defabtkxht  or  Ooyxbniceht  has  Powxb  to  Dbclabb  Acfra 
•or  LxoisLATUBa  Void  as  nnoonstitational,  bnt  this  power  shonld  be  ezer^ 
•dsed  with  care  and  circooispeotion:  Bamgher  ▼.  jVefa)fi,  62  Am.  Deo.  6M; 
Santo  ▼.  Suae,  63  Id.  487;  Denham  ▼•  ffoleman,  71  Id.  198;  Jfoyor  etc  qfBai^ 
UmoTt  ▼.  State,  74  Id.  672,  and  notes. 

Dux  Process  or  Law.  — Meaning,  effioct,  and  application  of  this  oonsti- 
tntional  gnaranty:  See  Patrons  y.  Ruaaell,  83  Am.  Dec  728;  and  Ame$  ▼• 
Port  Huron  etc  Co,,  83  Id.  731,  and  the  notes  to  these  cases. 

Plxa  Which  is  Bad  in  Part  is  Bad  in  Toto:  Ferrall  ▼.  Bra4ford,  60 
Am.  Dec.  293,  note;  see  also  WiUkk  y.  Tratm,  62  Id.  778. 

Pardons.  — For  a  full  discussion  of  the  law  of  pardons,  see  the  note  to 
StaU  Y.  Mclntire,  59  Am.  Dec  572. 

CONSTITDTIONAL    QUAUTIOATION    Or  VOTXBS    CANNOT    BX    AdDXD    TO    BT 

Leoislaturx.  — It  is  well  settled  that  where  the  constitation  specifies  the 
qualifications  necessary  to  the  exerdse  of  the  electiYe  franchise,  and  pro- 
Tides  who  shall  have  the  right  to  Yote,  the  legislature  has  the  righfe  to 
prescribe  necessary  and  proper  rules  for  the  orderly  exercise  of  the  right  ro- 
culting  from  these  qualifications.  This  permissible  legislation  includes  the 
registry  laws  and  laws  regulating  the  place,  mode,  or  manner  of  holding  eleo- 
tions.  But  the  legislature  of  a  state  cannot  add  to  the  qualifications  of  aa 
•elector  as  prescribed  by  the  state  constitution.  Where  the  constitution  pro* 
scribes  the  qualifications  of  Yoters,  whoever  has  the  same  has  a  constitutional 
right  to  vote,  and  of  this  right  he  cannot  be  deprived  by  legislative  enact- 
ment. An  act  of  the  legislature  which  deprives  a  person  of  the  right  to 
vote,  although  he  has  every  qualification  which  the  constitution  makes  neces- 
sary, cannot  be  sustained:  McCrary  on  Elections,  sec.  5;  McCafferi^  v. 
Ouyer,  59  Pa.  St.  109;  Brightly's  Election  Cases,  44;  PeapU  v.  Canaday,  73 
N.  C.  198;  State  v.  Adama,  2  Stew.  231-239;  St,  Joseph  etc.  R.  R,  Co,  v.  Bu- 
<hanan  Co.,  39  Mo.  485;  State  v.  WUUams,  5  Wis.  308;  StaU  v.  Baker,  38 
Id.  71;  Monroe  v.  Collins,  17  Ohio  St.  665;  State  v.  Staten,  6  Cold.  243;  Da- 
vies  V.  McKeeby,  5  Kev.  369;  Clayton  v.  Harris,  7  Id.  .64;  Quinn  v.  State,  35 
Ind.  485.  ''The  doctrine  that  the  legislature  cannot  add  to  the  constitu- 
tional qualifications  of  voters  is  founded  upon  the  well-settled  rule  of  con- 
struction that  when  the  constitution  specifies  the  circumstances  under  which 
■a  right  may  be  exercised  or  a  penalty  imposed,  the  specification  is  an  implied 
prohibition  against  legislative  interference  to  add  to  the  condition  or  to  ex- 
tend the  penalty  to  other  cases ":  McCrary  on  Elections,  sec  72;  Cooley'a 
Const.  lim.  78. 

While  the  legislature  has  the  power  to  regulate  the  exercise  of  the  elective 
franchise  guaranteed  by  the  constitution,  care  must  be  taken  that  by  such 
regulations  unnecessary  impediments  are  not  thrown  in  the  way  of  the  voter. 
In  the  language  of  the  Ohio  supreme  court:  ''  What  the  legislature  csnnot  do 
directly,  it  cannot  do  by  implication.  If  it  has  no  power  expressly  to  deny 
or  take  away  the  right,  it  has  none  to  define  it  away,  or  unreasonably  to 
abridge  or  impede  its  enjoyment  by  laws  professing  to  be  merely  remediaL 
The  power  of  the  legislature  in  such  cases  is  limited  to  laws  regulating  the 
enjoyment  of  the  right  by  facilitating  its  lawful  exercise,  and  by  preventixig 
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its  aboaa  All  reMonable  latitude  slioiild  be  allowed  to  the  legialatore  in  the 
ezeraee  of  this  power  of  regalation»  and  erery  reasonable  intendment  in 
isTor  of  the  oonstitationality  of  laws  enacted  for  that  purpose  shoold  be  made 
by  the  courts.  Such  laws  are  not  to  be  held  unconstitutional  unless  clearly 
so,  and  if  they  will  at  all  bear  a  construction  which  makes  them  oonaistent 
with  the  constitution,  they  are  to  receive  that  construction,  and  so  to  be  up- 
held. Hie  true  line  between  laws  which  take  away  or  abridge  the  right  of 
soffirage,  and  those  which  may  lawfully  be  enacted  to  regulate  its  exercise,  is 
laid  down  by  the  supreme  court  of  Massachusetts  in  Cctpen  t.  Fatter,  12  Pick. 
488w  It  was  there  held  substantially  that  laws  of  the  latter  description  must 
be  reasonable,  uniform,  and  impartial,  and  must  be  calculated  to  facilitate 
and  secure,  rather  than  to  subvert  or  impede,  the  exercise  of  the  right  to 
▼ote  "'.  M<mroe  r.  CoUins,  17  Ohio  St  665,  686. 

In  this  case,  the  court  accordingly  held  an  act  which  provided  that  clerks 
and  judges  of  elections  should  not  be  held  liable  for  rejecting  the  votes  of  per- 
sona having  a  visible  admixture  of  African  blood  to  be  unconstitutionaL  In 
its  spirit  and  scope  it  was  calculated  to  impede,  and  in  great  measure  to  de- 
feat, the  right  of  such  persons  to  vote,  as  it  required  an  unreasonable  burden 
of  proof,  and  raised  an  implied  limitation  to  the  kind  and  amount  of  evidence 
required  by  the  voter. 

Another  act,  which  the  Nevada  supreme  court  held  unconstitutional,  pro- 
vided that  no  person  should  be  entitled  to  have  his  name  registered — and 
^xmaeqnently  to  vote  —  until  he  had  taken  an  oath  that  he  had  not  after  attain- 
ing the  age  of  eighteen  years  borne  arms  against  the  government.  The  consti- 
tution provided  that  no  such  person  should  vote  unless  an  amnesty  had  been 
granted  him.  In  McCafferty  v.  Ouyer,  69  Pa.  St.  109,  an  act  of  the  legislature 
prohibiting  deserters  from  the  United  States  army  from  voting  was  held  un- 
constitutional, as  it  was  a  restriction  which  the  constitution  did  not  sanction. 
Cities  and  towns,  like  counties  and  townships,  are  parts  and  parcels  of  the 
state  government,  and  the  qualifications  of  voters  therein  are  the  same  as 
voters  generally.  Consequently,  an  act  of  the  legislature  incorporating  a 
town,  which  provides  for  additional  qualifications,  is  to  that  extent  unconsti- 
tutional: People  V.  Canaday,  73  N.  C.  198.  Where  the  constitution  requires 
that  a  person  shall  have  a  residence  in  the  township  where  he  offers  to  vote, 
without  prescribing  any  period  of  residence,  an  act  of  the  legislature  requir- 
ing a  residence  of  twenty  days  is  unconstitutional:  Qtthin  v.  SteUe,  85  Ind. 
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[27  Calipornia,  228.] 
^HEH  EVIDSNOB  IS    CONTLICITNa,   KSW  TRIAL  WILL  NOT  BB   GbABTBD  (■» 

the  groond  that  the  findings  are  without  evidence  to  support  them. 

JuixxHBNT  CoMTESSKD  BT  Insolvbnt  Debtor  in  favor  of  a  creditor,  without 
his  request  or  knowledge,  and  entered  up  at  the  instance  of  the  debtor 
alone,  and  upon  which  execution  is  levied  on  the  latter's  property,  to  en- 
able such  creditor  to  obtain  priority  over  other  creditors,  is  null  and  voicl 
••  to  subsequent  attaching  creditors. 

JuDOMBMT  Based  upon  Confession  in  favor  of  a  creditor,  but  without  his 
knowledge  or  request,  and  entered  up  at  the  instance  of  the  debtor  alone^ 
does  not  bar  the  creditor's  right  of  action  for  the  same  debt,  nor  estoij^ 
the  debtor  from  denying  any  and  all  facts  set  out  in  such  confession. 

JmMMBNT  WITHOUT  PARTIES,  howover  perfect  in  form,  is  not  attended  witk 
any  of  the  consequences  of  a  judgment,  and  is  void. 

Judgment  Confessed  by  Debtor  in  favor  of  a  creditor,  without  his  request 
or  knowledge,  may  be  thereafter  ratified,  and  may  become  binding  as  be> 
tween  the  parties  by  the  creditor's  claiming  .under  and  attempting  t» 
enforce  it.  As  between  the  parties  it  will  be  good  from  date  of  entry, 
but  the  ratification  can  neither  overreach  nor  in  any  manner  afiect  rights- 
acquired  prior  to  it  and  while  the  judgment  was  one  only  in  name. 

Judgment  Confessed  bt  Debtor  in  favor  of  a  creditor,  without  his  request 
or  knowledge,  is  void  when  confessed  on  a  note  given  for  more  than  ia^ 
due  the  creditor,  and  for  the  purpose  of  defrauding  other  creditors. 

Where  Judgment  is  Confessed  by  Debtor  in  favor  of  a  creditor  on  a- 
note  which  is  misdescribed  in  such  judgment  and  in  the  statement  upoik 
which  it  is  rendered,  it  is  prima  /ade  fraudulent,  and  the  burden  of  re- 
butting such  presumption  is  on  the  party  claiming  under  the  judgment. 

Party  is  Estopped  by  his  Answer  from  showing  the  averments  therein  oua- 
tained  to  be  untrue. 

CozTFESSiON  OF  JuDGMBNT  BY  DEBTOR  merges  HO  daims  of  the  creditor  except 
each  as  are  included  in  it  by  some  form  of  direct  statement 
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Wmnr  Jodgment  Ck>vTEassD  by  Dektok  in  faTor  of  his  creditor  it  sooght  te 
be  let  aside  as  fntudnlent,  the  creditor  cannot^  in  sapport  of  the  Judf^ 
ment,  prove  a  daim  which  the  statement  npon  which  the  jndgment  was 
oonfessed  not  only  does  not  include,  bat  which  it  ezdndes  by  neoeaaaiy 
intendment.  He  may,  however,  if  he  keeps  within  the  limits  of  this 
terms  naed,  prove  sll  matters  explanatory  of  the  sooroe  of  indebtedness. 

Kbw  Tbial  will  hot  bs  GBAinrBD  beoanse  tlM  ooort  fnnunined  aooonnt-books 
as  evidence  sfter  the  case  was  submitted,  if  snch  irr^gnlari^  is  not  stated 
m  tifts  record  as  one  of  the  gronnds  npon  which  the  motMO  lor  anew  inA 
would  be  made. 

The  opinion  states  the  facta. 

WinoMj  for  the  appellants* 
Hartley f  for  the  respondents. 

By  Conrt,  Shaftsb,  J.  On  the  second  day  of  October,  1861, 
a  judgment  for  twenty-four  thousand  dollars  was  entered  Ib 
the  district  court  of  the  sixth  judicial  district  in  favor  of 
C.  H.  Burton  against  Burton  and  McCarty,  defendants  herein, 
upon  the  following  statement,  duly  entitled  and  sworn  to  by 
them:  — 

"  We  hereby  confess  judgment  in  favor  of  Charles  H.  Bur- 
ton, plaintiff  above  named,  for  the  sum  of  twenty-four  thou- 
sand (924,000)  dollars,  and  authorize  the  entry  of  judgment 
against  us  therefor,  with  costs. 

"  This  confession  of  judgment  is  for  a  debt  now  justly  duo 
from  us  to  plaintiff,  arising  upon  the  following  facts:  Since 
the  year  1852  up  to  the  present  time,  plaintiff,  Charles  H. 
Burton,  has  been  a  resident  of  San  Francisco,  and  has  during 
such  time  acted  as  our  agent,  i.  e.,  agent  of  firm  of  Burton  and 
McCarty,  of  the  city  of  Sacramento,  of  which  we,  John  Burton 
and  £.  McCarty,  are  the  members.  That,  as  such  agent,  the 
plaintiff  has,  from  time  to  time  during  the  period  aforesaid, 
made  advances  of  money  upon  our  account,  and  rendered  ser- 
vices unto  us;  that  upon  the  81st  of  May,  1861,  plaintiff  and 
ourselves  accounted  together  and  made  a  balance  sheet  of  our 
transactions  to  that  day;  that  thereupon  we  were  found  in- 
debted unto  plaintiff  in  the  sum  of  twenty-seven  thousand 
dollars;  that  thereupon  we  gave  our  obligation  unto  plaintiff 
to  pay  unto  him  said  sum,  with  interest  at  the  rate  of  one  and 
one  half  per  cent  per  month;  that  upon  said  note  there  hat 
beea  paid  the  sum  of  three  thousand  five  hundred  dollars. 

"  J.  E.  BUBTON, 

"Edward  McCabty.'' 
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The  said  Burton  and  McCarty,  on  the  same  day,  made  a 
further  confession  in  favor  of  defendant  Spillman  for  ten  thou- 
sand dollars,  in  which  the  facts  out  of  which  the  indebtedness 
arose  are  set  forth  as  follows:  — 

'^  This  confession  of  judgment  is  for  a  debt  now  justly  dne 
from  us  to  plaintiff,  arising  out  of  the  following  facts:  The 
plaintiff  has,  between  the  years  1852  to  1857,  and  from  thence 
until  the  present  time,  with  exception  of  some  four  months 
during  the  year  1857,  been  in  our  (Burton  and  McCarty's) 
employ  as  salesman,  at  our  place  of  business.  During  such 
period  we  have  become,  from  time  to  time,  indebted  unto  him 
for  his  services,  and  during  such  time  he  has  been  in  the 
habit  of  investing  with  us  such  moneys  as  he  accumulated,  to 
be  used  by  us  in  our  business.  Upon  investigating  his  account 
with  us  we  find  the  sum  of  ten  thousand  dollars  to  be  justly 
due  him  from  us." 

This  action  is  brought  for  the  purpose  of  setting  aside  these 
judgments,  on  the  ground  that  they  are,  respectively,  fraudu- 
lent and  void  as  to  the  plaintiffs,  creditors  of  Burton  and  Mc- 
Carty. 

As  to  the  judgment  in  favor  of  C.  H.  Burton,  the  complaint 
charges  that  at  the  date  of  the  confession  the  indebtedness  of 
Burton  and  McCarty  to  C.  H.  Burton  did  not  exceed  two  thou- 
sand dollars  at  the  most;  that  the  confession  was  made  with- 
out his  knowledge,  consent,  or  solicitation;  and  that  no  person 
was  duly  authorized  to  accept  or  receive  the  same  in  his  name 
or  for  his  benefit;  that  the  same  was  made  by  Burton  and 
McCarty  on  their  own  motion,  and  was  filed  by  them  or  by 
their  procurement;  that  they  took  out  execution  and  caused 
the  same  to  be  levied  on  their  property;  and  that  the  said 
C.  H.  Burton,  who  resided  in  San  Francisco,  knew  nothing  of 
these  proceedings  until  the  day  after  the  levy,  when  he,  being 
well  aware  of  their  fraudulent  character,  justified  them,  and 
has  ever  since  continued  to  justify  and  claim  under  them  as 
bona  fide. 

As  to  the  judgment  of  Spillman,  the  complaint  alleges  that 
Burton  and  McCarty  owed  him  but  a  few  hundred  dollars,  in- 
stead of  ten  thousand.  That  Spillman  has  taken  out  execu* 
tion  on  said  judgment  and  caused  it  to  be  levied,  and  tliat 
Burton  and  McCarty  are  insolvent. 

All  the  principal  allegations  were  denied.  The  trial  waa 
by  the  court,  who  found  for  the  plaintiffs,  and  judgment  wai 
thereupon  duly  entered  upon  the  findings. 
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The  defendants  moved  for  a  new  trial,  on  the  ground  of 
insnfficiency  of  the  evidence  to  justify  the  decision,  and  that 
it  is  against  law;  and  upon  the  further  ground,  so  far  as 
Spillman  is  concerned,  of  newly  discovered  evidence.  The 
notice  also  refers  to  errors  of  law  occurring  at  the  trial,  and 
excepted  to  by  the  party,  as  a  ground  upon  which  the  motion 
would  be  rested;  but  there  is  no  specification  in  the  record, 
nor  does  the  brief  filed  for  the  appellant  refer  to  any  errors 
falling  within  the  general  description. 

The  motion  for  new  trial  was  overruled,  and  the  appeal  is 
from  the  order. 

The  court  finds,  generally,  that  both  judgments  are  fraudu- 
lent, as  alleged,  and  then  proceeds  to  find  specifically  a  series 
of  facts,  some  of  which  are  ultimate  in  their  character,  and 
others  secondary  merely,  raising  presumptions  more  or  less 
cogent  as  to  the  truth  of  the  allegations  of  fraud.  Passing 
the  general  finding,  that  both  judgments  were  fraudulent  as  to 
the  creditors  of  Burton  and  McCarty,  the  counsel  of  the  appel- 
lants advances  two  propositions:  1.  That  all  the  facts,  both 
final  and  secondary,  bearing  upon  the  question  of  fraud,  were 
found  by  the  court  upon  insufficient  testimony;  and  2.  That 
the  ultimate  facts  found  by  the  court  are,  as  matter  of  law^ 
insufficient  to  support  the  judgment. 

1.  We  have  examined  the  testimony  contained  in  the  volu- 
minous record  filed  in  this  action  with  patient  attention;  and 
have  furthermore  availed  ourselves  of  the  thorough  and  ex- 
haustive discussion  of  coimsel  upon  the  weight  of  the  evidence 
and  the  conclusions  properly  to  be  drawn  from  it,  and  we  are 
satisfied  not  only  that  the  case  is  one  where  the  evidence  is  in 
conflict,  but  one  in  which  the  court  below  did  not  so  far  mis- 
take the  relative  weight  of  the  opposing  proofs  as  to  justify  us 
in  going  behind  the  special  findings.  The  position  of  the  coun- 
sel for  the  appellants,  that  many  of  the  special  findings  are 
without  evidence  to  support  them,  is  not  borne  out  by  the  rec- 
ord. Where  the  findings  are  not  sustained  by  direct  evidence 
in  opposition  to  the  positive  testimony  of  the  parties  to  the  re- 
spective judgments,  they  are  sustained  by  the  admissions  or 
counter-statements  in  the  answers,  or  by  the  evidence  of  cir- 
cumstances; and  under  the  settled  practice  of  this  court,  we 
cannot  review  the  case  upon  the  testimony. 

2.  The  only  question  remaining  to  be  considered,  aside  from 
that  made  upon  the  evidence  alleged  to  be  newly  discovered, 
and  a  question  of  "  irregularity,"  is  as  to  whether  all  or  any  of 
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-tbe  final  facts,  specially  found,  support  the  judgments  as  mat- 

-  ler  of  law. 

1.  As  to  the  judgment  in  favor  of  C.  H.  Burton. 
It  is  found  that  Burton  and  McCarty  were  insolvent  at  the 
date  of  the  judgment;   that  C.  H.  Burton  resided  in  San 
Francisco,  and  was  there  the  day  the  judgment  was  confessed; 

.  that  the  "confession  was  given  and  caused  to  be  entered  up  by 
Burton  and  McCarty,  of  their  own  motion";  that  "no  one  was 

^authorized  by  said  C.  H.  Burton  to  receive  said  confession  of 
judgment  for  him  or  to  act  as  his  agent  in  that  respect";  that 
''he  did  not  know  said  confession  had  been  made  until  the 
^ay  following  its  entry  and  after  the  levy  of  execution  issued 
thereon,  after  the  levy  of  plaintiffs'  attachment;  and  that  the 
giving  of  said  confession  was  a  voluntary  act  on  the  part  of 
said  Burton  and  McCarty  to  enable  said  Charles  H.  Burton  to 
•btain  priority  over  all  the  creditors  of  said  Burton  and  Mc- 
Carty, including  the  plaintiffs;  and  that  said  Burton  and 
McCarty  directed  and  caused  the  execution  on  said  confession 
fo  be  levied  on  their  property  immediately  after  its  issuance"; 
and  that  "the  goods  so  levied  upon  were  all  the  visible  property 
•f  said  Burton  and  McCarty."  In  addition  to  these  findings, 
the  complaint  alleges  that  at  the  date  of  the  confession.  Bur- 
ton and  McCarty  were  "apprehensive  that  the  claims  of  these 
plaintiffs  and  others,  their  bona  fide  creditors,  would  be  pre- 
sented to  them  for  payment,  and  if  not  paid,  that  attachments 
would  be  issued  against  them  and  their  property";  and  that 
"the  confession  was  made  for  the  purpose  of  giving  a  prior  lien 
to  C.  H.  Burton."  The  truth  of  these  averments  is  not  denied 
in  the  answers,  and  is  assumed  throughout  in  the  argument  of 
counsel.  The  question  is.  What  is  the  legal  effect  of  these 
facts  upon  the  rights  of  the  parties? 

It  was  held  in  Ryan  v.  Daly^  6  Cal.  238,  on  a  state  of  fSacts 
like  the  above  in  every  substantial  particular,  that  the  judg- 
ment was  void  as  to  the  subsequent  attaching  creditor.  There 
can  be  no  doubt  as  to  the  right  of  a  debtor  in  insolvent  cir- 
cumstances to  pay  or  secure  a  part  of  his  creditors  to  the 
prejudice  of  the  balance,  nor  is  it  doubted  that  security  may 
be  given  effectually  by  confessions  of  judgment  in  favor  of 
the  creditors  intended  to  be  preferred.  The  real  question  is, 
When  does  a  judgment  based  upon  a  confession  made  with- 
out any  request  on  the  part  of  the  creditor  and  without  his 
knowledge,  and  entered  up  at  the  instance  of  the  debtor  alone, 
become  a  judgment  as  between  the  parties  to  it? — that  i8» 
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when  does  it  take  effect  in  fact  ''as  a  final  determination  of  the 
rights  of  the  parties  in  the  proceedings"?  Practice  Act,  sec.  144. 
It  is  clear  that  a  judgment  in  the  case  supposed  would  have 
no  effect  at  the  date  of  its  entry.    So  far  as  the  creditor  is  oon- 
oemed,  he  would  not  be  bound  to  accept  the  judgment  as  the 
measure  of  his  rights.    It  would  not  bar  an  action  brought 
by  him  on  the  same  gravamenj  nor  would  it  even  estop  the 
party  by  whom  the  confession  was  made  from  denying  any  or 
aU  the  facts  set  forth  in  it.    A  judgment  without  parties,  or  a 
judgment,  however  perfect  in  form,  which  is  attended  with  none 
of  the  consequences  of  a  judgment,  can  be  a  judgment  only 
by  pretension.    It  may  be  admitted,  where  a  debtor  confesses 
judgment  without  the  request  or  knowledge  of  his  creditor, 
and  the  creditor  thereafter  ratifies  it  by  claiming  under  it 
and  attempting  to  enforce  it,  that  the  record  will  become  bind- 
ing as  between  the  parties  to  it, — by  force  of  the  ratification; 
and  that  by  relation  the  judgment  as  to  them  would  be  con* 
eidered  as  good  from  the  date  of  its  entry.    But  such  ratification 
can  neither  override  nor  in  any  manner  affect  rights  acquired 
prior  to  the  ratification  and  while  the  judgment  was  one  only 
in  name.    To  hold  otherwise  would  be  to  go  counter  to  all 
analogy,  and  would  be  subversive  of  authority  which  it  is  now 
too  late  to  question.    The  case  of  Bayley  v.  Bryant^  24  Pick. 
198,  cited  for  the  appellants,  is  not  opposed  to  the  views  which 
we  have  presented;  for  the  decision  in  that  case  was  put  upon 
the  ground,  first,  that  the  first  attachment  suit  was  brought 
in  effect  by  the  direction  of  the  creditor;  or  that  failing,  then 
upon  the  ground  that  both  the  suit  and  the  attachment  were 
ratified  by  the  creditor  before  the  second  attachment  was 
made. 

2.  The  court  further  found  that  the  actual  indebtedness  of 
Burton  and  McCarty  to  C.  H.  Burton,  at  the  time  when  the 
note  mentioned  in  the  confession  was  executed,  was  $9,803.78 
less  than  the  amount  for  which  the  note  was  given,  and  that 
said  excess  was  included  in  the  note  for  the  purpose  of  de- 
frauding creditors.  These  facts  being  given,  the  judgment  is 
unquestionably  void:  McKenty  v.  Oladwiuy  10  Cal.  227;  Scale9 
V.  Scoitj  13  Id.  76.  There  is  little  or  no  positive  evidence  to 
support  the  finding  upon  which  the  conclusion  proceeds,  but 
the  circumstantial  evidence  in  favor  of  its  correctness  is  en- 
titled to  the  gravest  consideration. 

3.  Bat  further:  the  note  is  misdescribed  in  the  judgment  and 
in  the  statement  on  which  the  judgment  is  founded.    The  note 
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was  for  $27,545.81,  at  two  per  cent  per  month  interest;  and  it 
is  described  as  a  note  for  $27,000  at  one  and  One  half  per  cent 
interest,  and  the  facts  out  of  which  the  indebtedness  arose  are 
not  set  forth  in  the  statement  with  proper  precision.  By  reason 
of  these  defects,  and  on  the  authority  of  Richards  v.  McMillan^ 
6  Cal.  419  [65  Am.  Dec.  52],  Cordier  v.  Schloss,  12  Cal.  143^ 
and  Cordier  v.  Schloss,  18  Id.  576,  the  court  held  that  the- 
judgment  was  prima  fade  fraudulent,  and  that  the  burden  of 
rebutting  the  presumption  was  upon  the  party  claiming  under 
the  judgment.  Now,  the  confession  states  that  the  indebted* 
ness  for  which  the  note  was  given  was  for  ^'  services  and  ad* 
vances,"  and  it  behooved  the  creditor  to  prove  that  at  the  date 
of  the  note  Burton  and  McCarty  were  indebted  to  him  for 
''  services  and  advances  "  in  the  sum  of  $27,545.81.  But  the 
defendant  (C.  H.  Burton)  was  estopped  by  his  answer  from 
proving  the  proposition,  —  for  he  had  averred  therein  that  the 
amount  for  which  the  note  was  given  was  not  due  him  for 
*'  services  and  advances,"  but  for  services  and  advances  and 
interest  thereon  ($9,419.04),  at  the  rate  of  two  per  cent  per 
month,  under  a  special  agreement  to  that  effect.  The  defend* 
ant,  however,  was  allowed  to  go  into  proof  of  the  interest  item^ 
and  the  court  has  found  that  as  to  $2,102.44  parcel  thereof 
the  interest  was  cast  upon  the  amount  due  for  service,  and  in 
the  absence  of  any  contract,  either  written  or  verbal;  and  it 
may  be  added  that  the  defendant,  in  his  answer,  in  stating  the 
contract  for  interest,  limits  the  interest  to  "  advances."  Our 
purpose,  however,  is  not  to  make  any  use  here  of  the  finding 
of  the  court  on  the  question  of  interest. 

For  the  purposes  of  the  argument,  at  this  point  it  may  be 
assumed  that  the  finding  was  a  false  finding,  and  that  the 
$9,419.04  was  lawfully  due  as  interest  on  the  principal  claims 
at  the  time  the  note  was  executed;  and  that  Burton  and  Mo* 
Carty  had  reference  to  that  item  in  settling  in  their  own 
minds  the  amount  of  the  judgment  to  be  confessed.  Still, 
these  facts  cannot  be  considered  in  the  defendants'  favor,  for 
the  reason  that  they  contradict  the  terms  of  the  confession, 
and  demonstrate  a  fraud,  consisting  at  once  in  a  suppression 
of  the  truth  and  in  a  suggestion  of  what  was  manifestly  false. 
In  stating  that  Burton  and  McCarty  were  indebted  to  C.  H. 
Burton  in  the  sum  of  twenty-seven  thousand  dollars  for  "  ser- 
vices and  advances,"  a  ^^  suggestion  "  was  made,  which  all  the 
answers  show  to  have  been  false,  for  they  all  aver  that  when 
the  note  was  given  there  was  only  $18,126.77  due  on  the^ 
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gronnds  named  in  the  statement;  and  though  $27,545.81  may 
haye  been  due  at  the  giving  of  the  note,  still,  by  the  answers, 
there  was  a  snppression  of  the  truth  also;  for  the  confession, 
by  the  hypothesis,  disclosed  less  than  two  thirds  of  the  true 
basis  of  the  indebtedness;  thereby  putting  C.  H.  Burton  in  a 
position  to  bring  an  action  for  the  non-performance  of  the  in* 
ierest  contract  alleged,  unembarrassed  by  the  judgment.    A 
judgment  by  confession  merges  no  claim  of  the  creditor,  ex- 
cept such  as  are  included  in  it  by  some  form  of  direct  state* 
ment;    and  interest  is  neither  a  '^serrice"  nor  "advance.'^ 
The  cases  of  Richards  v.  MeMiUany  6  Cal.  419  [65  Am.  Dec. 
621],  and   Cardier  v.  Schhss,  12  Id.  143,  S.  C,  18  Id.  676, 
have  no  bearing  upon  the  point  which  we  are  now  considering. 
In  each  of  those  cases  the  statement  was  defective,  because  it 
was  too  general,  and  the  judgments  were  held  to  be  fraudu- 
lent prima  fctcie  for  that  reason;  and  it  was  further  considered 
that  the  party  might  supply  the  omitted  details  by  testimony 
to  be  produced  at  the  trial.    The  point  adjudged  is,  that  par- 
ticular facts  Ijring  within  the  scope  of  the  general  terms  used 
in  a  confession  may  be  brought  forward  by  averment.     If 
the  confession  states  a  ^'  promissory  note "  (implying  a  con- 
sideration), or ''  services  "  or  '^  advances,"  or  both,  as  the  source 
or  ground  of  indebtedness,  the  creditor,  always  keeping  within 
the  limits  of  the  terms  used,  may  prove  all  matters  explana- 
tory.    Beyond  this  he  cannot  go.    To  allow  him  to  go  further, 
and  prove  a  claim  which  the  statement  not  only  does  not  in- 
clude, but  excludes  by  necessary  intendment,  would  be  to 
allow  him  to  prove  his  judgment  to  be  '^  virtuous,"  Riehard$ 
V.  McMiOany  6  Cal.  421  [65  Am.  Dec.  521],  by  proving  it  to 
be  false;  and  to  this  solecism  we  may  add,  that  such  license 
of  proof  would  violate  every  rule  of  evidence  applicable  to  the 
question,  and  invite  a  perpetration  of  the  very  frauds  against 
which  the  statute  was  intended  to  guard. 

2.  As  to  the  judgment  confessed  in  favor  of  Spillman. 
For  reasons  kindred  to  those  already  stated,  we  cannot  set 
aside  the  findings  of  the  court  in  their  bearings  upon  this 
judgment  on  the  ground  that  they  are  not  supported  by  the 
the  evidence.  It  is  true,  there  was  no  lack  of  positive  testi- 
mony in  favor  of  its  integrity,  but  the  court  below  evidently 
more  than  doubted  its  truth  in  view  of  the  logic  of  the  events 
proved.  As  to  the  legal  effects  of  the  facts  found  there  can 
be  no  question. 
It  is  urged  that  the  court  examined  the  account  of  Bpillmac 
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in  the  books  of  Burton  and  McCarty  after  the  case  was  sub* 
mitted,  the  books  not  having  been  given  in  evidence.  Were 
this  imputation  true  as  fact,  no  advantage  could  be  taken  of 
ft  on  this  appeal,  however  Spillman  may  have  been  prejudiced 
by  it,  and  for  the  reason  that  the  'irregularity"  (Practice  Act, 
sec.  193)  is  not  stated  in  the  record  as  one  of  the  grounds 
upon  which  the  motion  for  a  new  trial  would  be  made.  But 
it  is  established,  both  by  the  statement  and  by  a  special  cer- 
tificate of  the  judge,  that  the  books  were  in  evidence  in  fact; 
and  as  to  the  newly  discovered  evidence,  the  affidavits  dis- 
close nothing  new  except  the  mistake  of  defendants'  counsel 
in  supposing  the  books  were  not  put  in  evidence  at  the  trial. 

Sawyer,  J.,  expressed  no  opinion. 


Where  Evidence  is  Contlictino,  New  Tbial  will  not  be  Gbantbd 
on  the  ground  that  the  verdict  is  against  evidence:  TempUn  v.  Icwa  (My,  81 
Am.  Dec.  455,  and  note  456;  Keane  v.  Connovan,  S2  Id.  738,  and  note  747; 
In/iabUarUa  qf  Jieadfieid  v.  Shaver,  79  Id.  592;  WhUe  v.  TocUTs  Valley  Waier 
Co.,  68  Id.  338. 

Judgment  bt  CoNFBsaiON  is  Binding  upon  parties  thereto,  though  en- 
tered  upon  a  defective  statement:  Bryan  v.  Miller,  75  Am.  Dec  107. 

Statement  fob  Jttdgmsnt  upon  Contession  setting  forth  a  note  as  the 
indebtedness  is  insufficient  to  support  the  judgment  as  against  subsequent 
judgment  creditors,  when:  Dunham  v.  Waierman,  72  Am.  Dec  406»  and  note 
415;  Bryan  v.  MUIer,  75  Id.  107,  and  note 

Judgment  bt  Contession,  when  and  how  may  be  attacked  by  creditors* 
Dunham  v.  Waterman,  72  Am.  Dec  406;  Meeker  v.  Harria,  79  Id.  215,  noto 
218;  Nichols  v.  Kribs,  76  Id.  294.  Voluntary  confession  of  judgment  on  a 
note  executed  and  delivered  by  a  debtor  to  his  creditor  for  a  sum  greater  than 
is  due,  for  the  purpose  of  defrauding  creditors,  is  fraudulent  and  void  as  to 
them:  TuUy  v.  Harloe,  35  GaL  308,  citing  the  principal  case. 

Judgment  Ck>NFESSED  bt  Debtob  in  favor  of  a  creditor,  upon  a  statement 
not  fully  setting  forth  the  facts  as  to  the  source  of  indebtedness,  is  prima 
/ode  fraudulent  as  to  other  creditors,  but  may  be  supported  by  evidence 
showing  the  transaction  to  have  been  bona  fide,  and  that  the  jui^gment  was 
rendered  upon  an  indebtedness  in  fact  due.  Such  judgment  cannot  be  at- 
tacked collaterally,  and  is  valid  until  vacated  by  a  direct  proceeding:  Let  v. 
Figg,  37  CaL  336,  citing  the  principal  case.  So  where  the  statement  upon 
whidi  the  judgment  is  confessed  is  substantially  defective  in  omitting  to 
show  the  consideration  of  a  note,  the  source  of  indebtedness.  This  raises 
a  presumption  that  such  judgment  is  void  as  to  other  creditors.  This  pre- 
sumption may  be  rebutted  by  proving  the  essential  facts  omitted  from  the 
statement,  but  the  fiuits  shown  must  be  consistent  with  and  in  support  of  tha 
facts  alleged  in  the  statement:  PSond  v.  DanennpoH,  44  Id.  487,  also  citing 
Che  principal 
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Hall  v.   Aububn  Turnpike  Compant. 

f27  Caxjfobnia  2QS.] 

■Omana  of  Oobpobatioh  hate  No  Powxb  to  anthoriie  tbe  ezaoation  of  % 
note  as  sniety  for  another  in  respect  to  a  matter  having  no  ralaticm  to 
the  corporate  bosinflaB;  and  a  porty  receiTing  raoh  note  with  notice  can- 
not reooTer  on  it. 

OmcKBS  ov  Corporation  hatb  Kg  Power  to  make  or  ratify  a  note  given 
by  one  of  their  number  to  aecnre  hia  individual  indebtednen. 

Whkrk  ih  AcnoN  bt  Patxb  on  Kotb»  given  by  one  of  the  directors  of 
a  oorpoiation  for  hie  individual  indebtedness,  and  ratified  by  all  of  the 
other  directocB  in  the  name  of  the  corporation,  the  answer  denies  thai 
the  Tn«Awig  and  delivery  of  the  note  is  the  act  of  the  corporation;  evi- 
dence establishing  such  fact  is  admissible. 

Thb  opinion  states  the  case. 

TfUils  and  FeliowSj  for  the  appellants. 
TSoeed  and  Craig^  for  the  respondent. 

By  Court,  Sawteb,  J.  This  is  an  action  on  two  promissory 
notes,  claimed  to  have  been  executed  by  defendant  in  favor  of 
plaintiffs.  Judgment  was  rendered  for  plaintiffs  on  the  first 
note  set  out  in  the  complaint,  and  against  them  on  the  second. 
Plaintiffs  appeal  from  the  judgment. 

The  court  finds  as  follows,  viz.:  ''  The  second  note  set  up  in 
the  second  count  of  the  complaint  was  given  to  secure  the 
personal  indebtedness  of  one  E.  M.  Banvard  to  plaintiffs,  and 
DO  part  of  the  consideration  of  said  note  was  received  by  de- 
fendant, or  went  to  its  benefit.  The  said  Banvard  was  indi* 
vidually  indebted  to  plaintiffs,  who  wanted  security  for  such 
indebtedness,  and  the  note  in  question  was  given  as  such 
security.  After  the  note  was  given,  it  was  ratified  and  ap- 
proved by  the  board  of  directors  of  said  turnpike  company, 
defendant,  by  an  order  spread  upon  the  minutes  to  that 
effect" 

The  officers  of  a  corporation  have  no  power  to  authorize  the 
execution  of  a  note  as  surety  for  another  in  respect  to  a  matter 
having  no  relation  to  the  corporate  business,  and  in  which  the 
fx>rporation  has  no  interest.  Such  a  transaction  is  not  within 
the  scope  of  its  businelBS,  and  a  party  receiving  such  note,  with 
notice  of  the  circumstances  under  which  it  is  given,  cannot 
recover  on  it:  1  Parsons  on  Notes  and  Bills,  166;  Bank  oj 
Oeneaee  v.  Patehin  Bank,  13  N.  Y.  309;  Angell  and  Ames  on 
Corporations,  sees.  257,  258.  The  note  in  question  was  given 
to  plaintiffs  for  a  debt  due  them  from  Banvard,  one  of  the 
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directors  of  the  corporation,  and  creates  no  liability  in  the- 
plaintiffs'  hands  against  the  corporation.  The  directors 
acted  without  authority  in  making  and  ratifying  the  note,  and 
it  is  therefore  not  the  note  of  the  corporation. 

The  only  other  point  is,  that  the  evidence  showing  the  note- 
to  have  been  given  for  a  debt  due  from  Banvard  was  improp- 
erly admitted,  for  the  reason  that  the  facts  constituting  the- 
defense  were  not  pleaded.  The  answer  denies  the  making  and 
delivery  of  the  note  by  defendant,  and  the  evidence  introduced 
establishes  the  fact  that  the  making  and  delivery  of  the  note- 
was  not  the  act  of  defendant.  It  shows  that  there  never  was 
any  liability.  There  is  no  confession  and  avoidance.  The 
evidence  was  admissible  under  the  issues. 

Judgment  affirmed. 

Ck>RPORATION  18  NOT  BOUVD  BT  UnAUTHOBIZXD  CkXHTBAOTS  of  itS  offioeni 

Mount  Sterling  etc  Hood  Co.  v.  Looaey,  71  Am.  Deo.  491.  And  aa  to  the  effect 
of  the  ratificatioii  of  sadh  contract^  aee  Blen  v.  Bear  Bioer  etc  Mming  Ob.,  81 
Id.  132,  and  note  137. 

NoTB  Adoftbd  jjn>  SANonoNXD  BT  Ck>apoRATi0V  aa  indicative  of  ita 
contracts,  whether  binding:  Melledge  v.  Boston  Iron  Co.,  51  Am.  Dec.  69. 

Thk  pbingifal  gasb  is  cited  with  approval  in  HaU  v.  CrandaU,  29  OeL 
672,  to  the  point  that  a  corporation  is  not  bound  by  the  nnanthoriied  oon- 
tracts  of  its  agent. 

The  FBoroiPAL  oasb  d  dibtimouished  in  Seeleif  v.  San  Joei  L  M,  <fr  L.  Co., 
69Cal.24. 


Megeble  v.  Ashe. 

[27  Caupobnia,  822.] 

LiQWT.ATrvE  Gbaht  Passes  Title  to  Govebnkext  Lands  aa  effectoally  as 
a  patent. 

United  States  Patent  is  Kg  Higher  Eyidengs  ov  Title  than  a  prior 
legislative  grant. 

Grant  ot  Five  Hundred  Thousand  Aores  of  land  under  act  of  Oongreat 
of  September  3, 1841,  to  each  new  state  upon  its  admission  into  the  Union, 
imports  a  present  grant,  and  the  title  to  the  lands  granted  passes  upon 
the  admission  of  the  state,  although  it  does  not  attach  to  any  particular 
parcel  until  selected  and  located  by  the  officers  or  agents  of  the  state,  and 
approved  by  the  United  States. 

If  HEN  Particular  Parcel  gf  Land  is  selected  by  the  state,  through  her 
officers  or  agents,  as  a  part  of  the  five  hundred  thousand  acres  granted  by 
the  United  States  to  each  now  state  upon  her  admission  into  the  UnioUy 
and  such  selection  and  location  are  approved  by  the  United  States,  tha 
title  becomes  perfect,  and  attaches  to  the  tract  selected.  Such  title  then 
vests  in  the  state  or  her  grantee,  and  prevails  over  that  asserted  by  the 
holder  of  a  subsequent  United  States  patent. 
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pAimr  GLAXMUfo  Titlb  to  Fartigular  Parcxl  or  Land  throagh  the  states 
under  the  act  of  Congreas  granting  to  each  state  five  hundred  thousand 
aerea  of  land  upon  her  admission  into  the  Union,  is  obliged  to  show,  aa 
against  one  <*lMming  title  under  a  subsequent  United  States  patent,  the 
performance  of  all  acts  required  by  law  to  constitute  the  selection  and 
location  of  the  lan(L 

Ii  KnBcncxNT,  wberx  Plaiktitv  Otrbs  nr  Etidincs  a  United  States 
patent  and  rests,  defendant  is  entitled  to  offer  in  evidence  a  prior  patent 
from  the  state,  and  in  connection  therewith  to  prove  that  the  recitals  in 
the  patent  are  true,  showing  that  the  land  has  been  properly  selected 
and  located  by  the  state  from  a  part  of  the  grant  to  the  state  by  act  ol 
Congress  of  September  3,  1841. 

The  opinion  states  the  facts. 

PattersoUj  WaUcLcey  and  Stow,  for  the  appellants. 
Tyler  and  Cobb,  for  the  respondent 

By  Court,  Rhodes,  J.  The  plaintiff  claims  title  to  the 
premises  in  controversy  through  a  patent  issued  to  him  by  the 
United  States,  September  1,  1863;  and  the  defendants  claim 
title  under  a  patent  issued  by  the  state  of  California,  January 
8,  1862,  to  Terry,  the  grantor  of  Ashe.  The  plaintiff  having 
introduced  his  patent  rested,  and  the  defendants  then  offered 
In  evidence  the  patent  from  the  state  to  Terry,  and  in  connec- 
tion therewith  offered  to  prove  by  independent  evidence  that 
the  statement  and  recitals  in  the  patent  were  true,  which  were 
in  substance  that  the  land  had  been  properly  selected  and 
located  by  the  state,  as  a  part  of  the  five  hundred  thousand 
acres  of  land  granted  to  the  state  by  the  act  of  Congress  of 
September  3,  1841,  and  that  Terry  was  entitled  to  receive  a 
patent  from  the  state  for  the  lands  described  in  the  patent 
The  prenciises  described  in  the  two  patents  were  identical.  The 
court  excluded  the  patent  and  the  evidence  offered  in  connec- 
tion with  it,  and  the  defendants  excepted. 

In  support  of  the  ruling  of  the  court  the  plaintiff  advances 
two  propositions:  "1.  That  a  United  States  patent  is  conclu- 
sive evidence  of  legal  title  in  the  patentee  in  an  action  at  law 
as  against  everything  except  a  prior  patent  from  the  same 
source  of  title;  and  2.  That  a  patent  of  the  United  States  can- 
not be  attacked  except  for  fraud  or  mistake,  and  for  those 
only  in  the  United  States  courts."  If  the  first  proposition 
cannot  be  maintained  the  consideration  of  the  second  will  be 
unnecessary,  for  if  the  patent  is  not  absolutely  conclusive  it 
will  be  deemed  to  have  been  issued  without  authority  of 
law, — through   fraud   or  mistake, — as   against  a  title  that 
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passed  from  the  same  source  of  title  prior  to  the  date  of  the 
patent.  The  first  proposition  assumes  that  the  title  of  the 
United  States  can  pass  only  by  a  patent,  for  the  learned 
counsel  would  not  contend  that  the  patent  would  be  conclu- 
sive as  against  a  prior  title  derived  from  the  United  States 
simply  because  the  title  did  not  issue  in  the  form  of  a  patent. 
This  assumption  stands  opposed  to  a  long  series  of  decisions  of 
the  supreme  court  of  the  United  States,  as  well  as  that  of  sev- 
eral of  the  states.  In  Rutherford  v.  Qreene^  2  Wheat.  196,  in 
which  the  title  of  (General  Greene  to  the  twenty-five  thousand 
acres  granted  to  him  by  the  act  of  the  legislature  of  North 
Carolina  was  in  issue,  it  being  objected  that  the  grant  was  not 
complete,  because  not  attested  by  an  instrument  having  the 
seal  of  the  state  attached,  Mr.  Chief  Justice  Marshall,  in  de- 
livering the  opinion  of  the  court,  said  that  'Hhe  court  would 
certainly  have  thought  it  unnecessary  to  advert  to  it  [tlie 
objection]  had  not  the  argument  been  urged  repeatedly,  and 
with  much  earnestness,  by  counsel  of  the  highest  respectabil- 
ity." A  legislative  grant  is  as  efiectual  to  pass  the  title  to 
lands,  in  all  respects  and  for  every  purpose,  as  a  grant  evi- 
denced by  a  patent:  Lessieur  v.  PricCf  12  How.  59;  Keman  v» 
Chiffithj  27  Cal.  88;  Summers  v.  Dickiviaon,  9  Id.  554;  Owens 
V.  Jacksoriy  9  Id.  322.  The  patent,  therefore,  being  of  no 
higher  grade,  as  evidence  of  title,  than  a  legislative  grant,  is 
not  conclusive  as  against  a  person  claiming  under  a  grunt 
made  by  the  legislative  department  prior  to  the  adverse  patent. 
It  may  be  remarked,  also,  that  the  act  of  Congress  makes  no 
provision  for  the  issuing  of  a  patent  to  the  state  or  her  grantees, 
and  if  one  should  be  issued  it  would  amount  to  no  more 
than  a  further  assurance. 

For  the  purpose  of  determining  the  question  of  the  admissi- 
bility of  the  evidence  ofiered  by  the  defendants,  it  is  necessary 
to  ascertain  in  what  manner  the  title  to  any  particular  tract 
of  land  passes  to  the  state  or  her  grantee  under  the  act  of  Con- 
gress of  September  3, 1841;  for  if  the  evidence  tended  to  shov 
that  the  title  to  the  tract  in  controversy  passed  to  the  state  o* 
her  grantee  prior  to  the  date  of  the  plaintiff's  patent,  the  court 
erred  in  excluding  the  evidence. 

The  eighth  section  provides  that  "  there  shall  be  and  hereby 
is  granted  to  each  new  state  that  shall  be  hereafter  admitted 
into  the  Union,  upon  such  admission,  so  much  land  as,  includ- 
ing such  quantity  as  may  have  been  granted  to  such  state 
before  its  admission  and  while  under  a  territorial  government. 
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for  pnrpoees  of  internal  improTements,  as  aforesaid,  as  shall 
make  five  hundred  thousand  acres  of  land,  to  be  selected  and 
loeated  as  aforesaid.''  The  language,  '^hereby  is  granted,"  a» 
has  uniformly  been  held  by  the  courts,  imports  a  present 
grant.  The  title  to  the  amount  of  land  specified  in  the  act 
passes  upon  the  admission  of  the  new  state,  though  ''  wanting 
identity  to  make  it  perfect" — to  attach  it  to  a  particular  par* 
eel  of  land:  Lesrieur  v.  Price^  12  How.  59;  Rutherford  y.  Oreenej, 
2  Wheat  196;  Terry  v.  Megerle,  24  Cal.  609  [85  Am.  Dec.  84]. 
The  l^islature  of  a  state  must  thereafter  provide  by  law  tai 
the  performance  by  her  officers  or  agents  of  the  acts  that  may 
be  requisite  to  indicate  a  selection  of  the  tracts  of  land  which^ 
in  the  aggregate,  will  constitute  the  amount  of  land  granted  to> 
the  state  by  the  act  of  Congress.  When  a  particular  parcel  ot 
land  has  been  ^*  selected  and  located  "  in  accordance  with  the 
provisions  of  the  act  of  Congress, — when  the  selection  and 
location  have  been  made  by  the  proper  officers  or  agents^act* 
ing  on  behalf  of  the  state,  in  si\Ch  manner  as  the  legislature- 
has  directed,  and  on  public  lands  that  at  the  time  are  subject 
to  such  location,  and  the  selection  and  location  have  been  ap- 
proved by  the  proper  authorities  of  the  United  States, — thei> 
the  identification  of  the  land  has  made  the  title  perfect,  and  at- 
tached it  to  the  particular  tra^t  selected.  The  title  thus  per- 
fected and  attached  to  the  land  vests  in  the  state,  or  her  gran* 
tee,  and  all  the  interest  the  United  States  had  in  the  particular 
parcel  is  held  by  the  state  or  her  grantee  by  a  title  superior  to 
that  asserted  by  the  holder  of  a  subsequent  patent  issued  by 
the  general  government. 

A  person  claiming  title  under  the  act  of  Congress,  through 
the  state,  would  be  obliged  to  show,  as  against  one  claiming 
under  the  United  States  through  a  patent  issued  in  accordance 
with  the  general  regulations  for  the  sale  of  public  lands,  the- 
performance  of  the  acts  required  by  law  to  constitute  the  selec- 
tion and  location  of  the  land.  This  the  defendant  was  pro- 
ceeding to  do  when  objection  was  made  by  the  plaintiff.  We- 
do  not  undertake  to  say  that  the  evidence  offered  by  hin> 
would  have  been  sufficient  to  have  sustained  his  claim  of  title 
and  upheld  his  patent  from  the  state;  but  the  offer  to  show- 
that  the  recital  was  true,  that  the  land  had  been  ''duly  and 
properly  located  in  accordance  with  the  provisions  of  the  said 
laws  of  this  state,"  though  general  in  its  terms,  certainly  in- 
cluded several  of  the  steps  necessary  to  be  taken  in  making 
the  selection  and  location  of  the  land.    The  refusal  of  evi* 
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dence  of  the  character  offered  would  subject  every  title  to  por* 
tions  of  the  five  hundred  thousand  acres  of  land  derived  from 
the  state  to  the  liability  of  being  defeated  by  subsequent 
patents  issued  by  the  United  States. 

The  patent  from  the  state  was  also  adniissible  in  connection 
with  proof  of  the  due  selection  and  location  of  the  land.  We 
therefore  hold  that  the  decision  of  the  court  in  excluding  the 
evidence  offered  by  the  defendants  was  erroneous. 

Judgment  reversed,  and  the  cause  remanded  for  a  new 
trial. 


Feb  IK  LAin>  Disfoskd  or  bt  United  States  remaiiu  in  the  govenimani 
vntil  the  patent  iasaes:  Carman  v.  Johnaon,  61  Am.  Deo.  693. 

PowEB  or  United  States  ok  State  orer  lands  within  a  state;  StaU  ▼. 
Badi^Ocr,  80  Ain.  Dec  410,  and  note. 

PATE^^  AB  Evidence:  KUtridge  ▼.  Breaud,  39  Am.  Deo.  512,  note  516. 

As  BSi«WE£N  CoNFUcriNa  Patents,  First  must  Pkbvail:  Parkhuon  ▼• 
Bracken,  ^9  Am.  Dec.  296;  OverUm*a  Hdrn  v.  Davisatm,  42  Id.  544. 

Legislative  ob  State  Grant,  Effect  of:  PrcrgrkUm  etc  v.  PermU,  31 
Am.  Dec  207;  Tymannua  v.  WlUiams,  46  Id.  69. 

The  principal  case  is  affirmed  in  Megerle  v.  Ashe,  33  CaL  74;  and  as  to 
the  questions  involved  in  the  former  the  latter  has  been  cited  in  Burrell  ▼• 
ffaw,  40  Id.  377,  to  the  point  that  a  claimant  of  pnbUo  lands  most  show  tha4 
all  conditions  necessary  to  enable  him  to  pre-empt,  before  he  can  questioa 
the  proceedings  through  which  defendant  claims  title.  In  Smith  v.  Athem, 
34  Id.  514,  it  is  cited  to  the  point  that  where  parties  claim  under  conflicting 
patents,  defendant  claiming  under  one  of  prior  date,  pbintiff  can  overoonw 
«uch  title  only  by  showing  a  better  equity  in  himself;  this  he  may  do  by 
ahowing  prior  occupation  and  settlement,  followed  by  proper  proceedings, 
resulting  in  a  patent  to  himself.  So  under  a  general  denial  in  ejectment,  de- 
fendant may  show  from  what  source  he  derived  title,  where  there  are  con- 
flicting claims  under  patents  of  diflerent  dates:  Htatrts  v.  Brennan,  37  li.  339. 

Public  Lands  are  not  Liable  to  Location  until  surveyed.  Therefore 
the  location  of  a  warrant  on  unsurveyed  lands  is  void:  SrtUtfi  v.  Athern,  34 
OaL  512.  And  the  statute  of  1852,  so  far  as  it  provided  for  the  disposition 
of  the  grant  spoken  of  in  the  principal  case,  is  void,  as  the  land  at  that  timo 
was  unsurveyed:  Boberts  v.  Columlet,  63  Id.  24,  both  citing  the  principal  case. 

When  Selection  and  Location  have  been  Made  from  lands  subject 
thereto,  out  of  the  grant  of  five  hundred  thousand  acres  received  by  tho 
atate  by  act  of  Congress,  the  general  gift  of  quantity  becomes  a  particular 
gift  of  the  specific  land  located,  and  vests  in  the  state  an  absolute  and  perfect 
title  thereto,  which  passes  by  a  patent  from  the  state:  Bludwnih  v.  Lata, 
23  CaL  262;  citing  the  principal  case. 
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Db  Uprbt  V.  Db  Upbbt. 

CamrLADn  nr  Pabxiziov  is  Good  whieh  ccmtMTw  cnly  g«Mnl  «"<»g«*»*?iw 
iluit  the  pramiaoB  caonoi  be  diyided  by  melee  and  boimdi  without  preja« 
dioe^  and  doee  not  state  the  faoie  ahowi^g  why  each  partitun  oanaot  be 
made. 

Coifn.AXMT  XH  PABTTnov  D  Gooi>  ivbioh  la  dint  aa  to  the  partioolar  mode 
of  partitiOD  tonght* 

Wbbtheb  PABnnoN  CAJf  OR  OAVNOT  Bi  Madb  by  metea  asd  boanda  ia  the 
ooly  neceasary  averment  in  a  complaint  for  putitiony  aa  that  is  purely  a 
qnestioa  of  &ct  and  the  nltuoate  faet  to  be  found.  The  oonstitaent 
facta,  or  thoae  which  lie  behind,  are  probatiTei  and  need  not  be  aTorred. 

Ih  AflTunr  Knt  Paktrion  where  tiie  wife  claims  a  homestead  ri^t  or  aa 
interest  in  the  prenuses,  she  is  not  only  a  proper  bat  a  neoessary  party 
to  the  proceedings. 

All  Pabths  Bavisq  owl  Claimzno  Aht  Ihtskist  in  the  land  are  not  only 
proper,  bat  neceaaary  parties  to  a  snit  in  partition. 

Ddclaiker  CoKTAnrBD  ni  Akbwbb,  to  be  effective,  most  be  abeolate  and 
unqnaliiied.    Less  than  tlus,  plaintiff  ia  not  bound  to  accept. 

Wbjcbb  Pabt7  Sued  nr  Pabhtion  disclaims,  in  his  answer,  all  interest  in 
the  land,  except  a  homestead  interest  held  by  himself  and  wife,  saoh 
disclaimer  is  not  sufficient  to  entitle  him  to  a  diamiasal  ol  the  action. 

In  AciioH  lOB  PABTmoN ,  defendant  cannot  defeat  the  action,  nor  is  he 
entitled  to  have  it  dismisaed,  by  the  mere  force  and  effect  of  hia  answer* 
no  matter  what  it  contains. 

b  AcnoH  VOR  Partition,  any  question  affidcting  the  right  of  the  plaintiff 
or  the  ri^ts  of  each  and  all  of  the  partiea  in  the  land,  may  be  put  ia 
issae^  tried,  and  determined  in  the  action. 

1m  Aanos  vor  PABimoN,  where  the  complaint  aUegeo  that  the  parties  are 
co-tenants,  the  findings  of  the  court  must  correepond  with  the  all^gationa 
of  the  complaint  only  so  far  as  to  show  that  the  partiea  hold  and  are  ia 
possession  of  the  land  as  joint  tenants  or  ae  tenants  in  common,  and 
that  one  or  more  of  them  has  an  estate  of  inheritance^  or  for  life  or  Ihresb 
or  for  years.  Partition  may  be  had,  although  either  of  the  partiea  may 
have  set  forth  his  interests  incorreotly. 

Thb  opinion  contains  the  facta. 

Oreyj  for  the  appellants. 
CampbeUj  for  the  respondent. 

By  Court,  Sandbbson,  C.  J.  This  is  aa  action  for  the  par- 
tition of  a  certain  lot  and  improvements  in  the  city  of  San 
Francisco.  The  plaintiff  obtained  judgment  and  a  decree 
directing  the  premises  to  be  sold  and  the  proceeds  divided  be- 
tween the  parties,  on  the  ground  that  a  partition  by  metes 
and  bounds  could  not  be  made  without  prejudice.  The  de- 
fendants appeal,  and  assign  several  errors,  which  we  will 
notice  in  the  order  in  which  they  have  been  presented* 

Am.  Dea  Vol.  LXXXVn— 6 


82  Db  Uprey  v.  De  Uprey.  [CaL- 

The  action  was  commenced  against  Samuel  De  Uprey  alone^ 
who  demurred  to  the  complaint,  and  for  cause  of  demurrer 
alleged  that  the  same  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  The  demurrer  was  overruled,  whicb- 
ruling  constitutes  the  first  error  assigned. 

The  only  ground  urged  in  support  of  the  demurrer  is  that 
the  complaint  contents  itself  with  the  general  allegation  that 
the  premises  cannot  be  divided  by  metes  and  bounds  without 
prejudice,  and  does  not  state  the  facts  showing  why  such  a 
partition  could  not  be  made.    A  complete  answer  to  this  is 
?ound  in  the  fact  that  the  manner  in  which  the  partition  is  to- 
be  made  constitutes  no  part  of  the  cause  of  action,  but  is 
merely  a  part  of  the  relief.    While  it  is  proper  and  perhaps 
advisable  to  ask  for  a  particular  mode  of  partition, — there 
being  two  provided  by  the  statute, — and  to  that  end  allege 
the  facts  upon  which  the  plaintiff  relies  for  the  particular 
mode  which  he  seeks,  yet  this  is  not  indispensable,  and  a 
complaint  which  is  silent  upon  the  subject  is  good.    No  facts 
need  be  stated  in  the  complaint  except  such  as  are  found 
enumerated  in  the  264th  section,  which  provides  for  the  cause 
of  action  in  question,  and  defines  the  facts  upon  which  it  rests;, 
and  a  specification  of  the  interest  of  each  party  interested  in 
the  land,  so  far  as  known  to  the  plaintiff,  as  provided  in  sec- 
tion 265.    If  these  sections  left  the  question  in  doubt,  such 
doubt  is  entirely  removed  by  the  275th  section,  which  provides 
that:  '^  If  it  be  alleged  in  the  complaint  and  be  established  by 
evidence,  or  if  it  appear  by  the  evidence  without  such  allegation 
in  the  complaint,  to  the  satisfaction  of  the  court,  that  the  prop- 
erty or  any  part  of  it  is  so  situated  that  partition  cannot  be  made 
without  great  prejudice  to  the  owners,  the  court  may  order  a 
sale  thereof."     But  were  it  otherwise,  and  were  the  theory  of 
the  appellant  the  correct  one,  we  should  still  be  of  the  opinion 
that  his  theory  is  fully  satisfied  by  the  complaint  in  this  case. 
Whether  a  partition  can  or  cannot  be  made  by  metes  and 
bounds  is  purely  a  question  of  fact,  and  is  the  ultimate  fact  to 
be  found,  and  therefore  the  only  fact  necessary  to  be  averred 
under  any  system  of  pleading  with  which  we  are  acquainted. 
The  constituent  facts,  or  those  which  lie  behind,  are  merely 
probative,  and  need  not  be  averred.     But  independent  of  all 
that  has  been  said,  it  may  be  safely  affirmed  that  the  bare 
description  of  the  premises  contained  in  the  complaint  suffi- 
ciently shows  that  a  partition  by  metes  and  bounds  could 
not  be  made  without  prejudice.    It  is  a  city  lot,  fronting  an^ 
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alley,  measuring  only  twenty-three  feet  front,  and  extending 
back  sixty.  We  think  it  would  be  difficult  to  divide  such  a  lo^ 
by  metes  and  bounds  without  great  prejudice  to  the  owners. 

After  the  demurrer  to  the  complaint  was  overruled,  the 
plaintiff,  upon  affidavit  and  notice,  moved  the  court  for  leave 
to  bring  in  the  wife  of  the  defendant  by  a  supplemental  com- 
plaint. The  motion  was  allowed  by  the  court  against  the  ex* 
ception  of  the  defendant,  and  it  is  next  contended  that  this 
order  of  the  court  was  erroneous. 

We  cannot  but  regard  this  point  as  frivolous.  Mary  Ann 
De  Uprey,  as  appears  by  her  own  answer,  not  only  claimed  a 
homestead  right  to  the  premises,  but  claimed  that  the  entire 
legal  estate  was  in  her,  and  the  court  found  that  the  legal  title 
to  an  undivided  half  was  in  her.  She  was  therefore  not  only 
a  proper  party,  but  a  necessary  party,  to  the  complete  deter- 
mination of  the  case.  All  persons  having  or  claiming  any 
interest  in  the  land  are  not  only  proper  but  necessary  parties 
to  a  suit  for  partition;  and  it  was  not  only  proper  for  the  court 
to  allow  the  motion  in  question,  but  it  would  have  been  error 
xiot  to  have  done  so:  Practice  Act,  sees.  17,  68.  Admitting, 
for  the  sake  of  the  argument,  that  the  showing  in  support  of 
the  motion  was  insufficient,  subsequent  events  clearly  demon- 
strated the  fact  that  she  was  a  necessary  party,  and  that  the 
ends  of  justice  had  been  subserved  by  allowing  the  amend* 
ment.  Such  being  the  case,  this  court  will  not  disturb  an 
order  resting  very  much  in  the  discretion  of  the  court  below, 
and  exercised  under  a  statute  containing  very  liberal  provis- 
ions upon  the  subject  of  amendments. 

After  the  amended  and  supplemental  complaint  was  filed, 
the  defendants  separately  demurred,  upon  the  grounds  follow- 
ing: 1.  Misjoinder  of  parties  defendant,  because  Mary  Ann 
De  Uprey  was  improperly  joined;  2.  Because  several  causes 
of  action  had  been  improperly  united;  3.  Because  the  com- 
plaint did  not  state  facts  sufficient. 

The  demurrers  were  overruled,  which  ruling  constitutes  the 
third  error  assigned. 

These  demurrers  were  not  only  frivolous,  but  under  the  cir- 
cumstances of  the  case,  impertinent.  The  court  had  already 
decided  that  Mary  Ann  was  a  proper  party,  and  therefore 
making  her  such  could  not  result  in  a  misjoinder.  The  court 
had  also  decided  that  the  original  complaint  stated  a  cause  of 
action,  and  it  is  clear  that  it,  together  with  the  amended  and 
supplemental,  does  not  state  less  facts  than  at  first     And  so 
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far  as  the  eecond  ground  alleged  is  concerned,  we  cannot  per- 
ceive that  the  demurrer  has  even  a  respectable  pretext  to  stand 
upon.    It  is  obvious  upon  inspection  that  there  is  but  one 
-tsause  of  action  stated  in  the  complaint,  and  but  one  kind  of 
-relief  sought. 

This  case  was  certainly  contested  with  a  pertinacity  worthy 
"  of  a  better  cause.  After  all  the  demurrers,  five  in  number, 
had  been  overruled,  and  the  defendants  had  both  answered 
'separately,  denying  all  the  allegations  of  the  complaint,  their 
counsel  next  moved  to  dismiss  the  case  upon  the  pleadings, 
Without  any  trial  of  the  issues  of  fact  thus  joined  between  the 
parties.  In  view  of  the  fact  that  the  sufficiency  of  the  com- 
plaint made  by  the  plaintiff  had  undergone  the  test  of  five 
demurrers,  and  the  further  fact  that  answers,  in  the  absence 
of  all  evidence  either  way,  are  entitled  to  no  more  faith  and 
credit  at  the  hands  of  the  court  than  complaints,  this  motion 
has  at  least  the  merit  of  novelty. 

But  it  is  argued  in  support  of  the  motion  that  the  pleadings 
show  no  cause  of  action  as  against  Samuel  De  Uprey,  because 
he  disclaimed  any  interest  in  the  land.  Such,  however,  does 
not  appear  to  be  the  fact.  His  answer  does  not  contain  an 
absolute  and  unqualified  disclaimer.  Less  than  that  the 
plaintiff  was  not  bound  to  accept.  He  only  disclaims  all 
interest  except  such  as  he  may  have  under  the  homestead  law 
by  virtue  of  the  dedication  of  the  land  to  homestead  uses  by 
himself  and  his  wife.  It  may  be  that  such  interest  did  not 
amount  to  anything  in  law,  but  that  was  one  of  the  questions 
which  he  had  helped  to  make,  and  which  the  plaintiff  had  a 
right  to  have  determined  and  put  to  rest  by  the  judgment  of 
the  court.  But  be  that  as  it  may,  he  could  not  claim  a  dis- 
missal of  the  action  upon  the  ground  of  a  -disclaimer,  unless 
he  made  that  disclaimer  in  absolute  and  unconditional  terms. 
Instead  of  doing  that,  he  denied  all  the  allegations  of  the  com- 
plaint as  to  the  plaintiff's  title,  pleaded  two  statutes  of  limi- 
tations, and  averred  title  in  his  wife,  and  claimed  for  himself 
a  right  of  homestead  in  the  premises,  but  disclaimed  any 
further  interest.  It  is  a  misnomer  to  call  such  an  answer  a 
disclaimer. 

The  issues  made  by  the  answer  of  Mary  Ann  De  Uprey 
are:  1.  Has  the  plaintiff  any  interest?  2.  Has  Samuel  De 
Uprey  any  interest  ?*  3.  Is  Mary  Ann  sole  owner  of  the  prem- 
ises? 4.  Has  the  plaintiff  possession?  5.  Has  the  plaintiff 
been  in  possession  within  five  years?  6.  Has  she  been  io 
possession  within  four  years  ? 
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We  are  asked  if  the  foregoing  questions  aie  sach  as  are 
eognisable  in  an  action  for  partition;  and  it  is  argued  that  they 
are  not,  but  are  such  questions  as  must  be  tried  in  an  action 
of  ejectment  or  to  quiet  titie,  if  at  all,  and  therefore  this  case 
ou^t  to  be  dismissed  on  the  pleadings,  without  first  ascertain- 
ing  by  a  trial  whether  there  is  a  word  of  truth  in  the  answer 
which  raises  those  questions, — a  conclusion  both  lame  and 
impotent.  The  action  being  confessedly  for  a  partition,  so  far 
as  the  complaint  is  concerned,  we  are  certainly  unable  to  per- 
ceiye  how  the  defendants  can  defeat  the  action  by  the  mere 
force  and  efifect  of  their  answers,  no  matter  what  they  contain. 
Nor,  admitting  such  to  be  the  &ct,  are  we  able  to  perceive  by 
what  rule  of  law  or  logic  the  plaintiff  is  to  be  held  responsible 
for  what  appears  in  the  answer,  and  sent  out  of  court  because 
the  defendants  have  seen  proper  to  raise  questions  not  cogniz- 
able, as  they  alleged,  in  an  action  for  partition.  On  the  con- 
trary, if  the  questions  made  by  the  answer  are  not  cognizable 
in  this  action,  it  is  not  the  fault  of  the  plaintiff,  but  of  the  de- 
fendants, and  they  ought  not  to  have  been  allowed  to  make 
them.  But  there  is  nothing  in  the  idea  that  these  questions 
are  of  "strange  countenance"  in  an  action  for  partition.  Any 
question  affecting  the  right  of  the  plaintiff  to  a  partition,  or 
the  lights  of  each  and  all  of  the  parties  in  the  land,  may  be 
put  in  issue,  tried,  and  determined  in  such  action:  Practice 
Act,  sec.  271.  Such  is  one  of  the  fruits  of  the  new  system  of 
practice  which  we  have  adopted,  and  when  contrasted  with  the 
practice  in  such  cases  at  common  law,  serves  to  illustrate  its 
superiority. 

It  is  next  insisted  that  the  findings  negative  the  averments 
of  the  complaint,  and  the  doctrine  that  the  allegata  and  the 
ppohata  must  correspond  is  invoked  for  the  purpose  of  estab- 
lishing an  error  in  that  respect.  The  complaint  averred  that 
Samuel  De  Uprey  was  the  co-tenant  of  tho  plaintiff,  and  owned 
an  undivided  half  of  the  premises,  but  upon  the  trial  the  court 
found  that  this  undivided  half  did  not  belong  to  Samuel,  but 
to  Mary  Ann,  and  for  that  reason  we  are  asked  to  reverse  the 
judgment.  This  is  substantially  the  same  question  which  we 
have  already  twice  considered  in  a  different  form,  and  which 
seems  to  play  the  part  of  Banquo's  ghost  in  this  judicial 
drama.  We  know  of  no  rule  of  law  which  requires  the  coiurt, 
in  an  action  of  this  kind,  to  find  the  facts  as  alleged  or  tho 
eontrary,  and  not  otherwise,  nor  any  rule  which  cuts  off  tho 
plaintiff's  right  to  a  partition  because  it  turns  out  on  the  trial 
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that  he  was  mistaken  as  to  the  condition  of  the  title  of  his  co- 
tenants.  The  plaintiff  is  required  to  set  forth  the  interests  of 
all  parties,  known  or  unknown,  as  far  as  they  are  known  to 
him  (section  265),  and  each  defendant  is  required  to  set  forth 
in  his  answer,  fully  and  particularly,  the  nature  and  extent  of 
his  interest.  But  suppose  that  either  or  both,  through  mis- 
take or  otherwise,  set  forth  their  interests  incorrectly,  it  does 
not  follow  that  no  partition  can  be  had.  The  partition  follows 
all  the  same,  and  is  to  be  made  according  to  the  finding,  re- 
gardless of  the  fact  whether  such  finding  corresponds  with  the 
allegations  of  the  complaint  in  that  respect.  The  doctrine  in- 
yoked  is  applicable  to  this  kind  of  an  action  only  so  far  as  the 
facts  upon  which  the  right  to  a  partition  is  founded  are  con- 
cerned, and  which  are  set  forth  in  the  264th  section  of  the 
statute.  The  finding  must  correspond  with  the  allegations  of 
the  complaint  so  far  as  to  show  that  the  parties — plaintiff 
and  defendant — hold  and  are  in  possession  of  the  land  in 
question  as  joint  tenants  or  as  tenants  in  common,  and  that 
one  or  more  of  them  has  an  estate  of  inheritance  or  for  life  or 
lives  or  for  years.  Such  are,  so  to  speak,  all  the  issues  which 
are  directly  and  in  chief  involved  in  this  action,  and  upon 
Ihem,  if  found  in  favor  of  the  plaintiff,  the  judgment  of  the 
court  is,  that  partition  be  made.  But  in  order  that  this  judg- 
ment may  be  executed,  it  is  necessary  to  ascertain  what  the 
interests  of  the  respective  parties  are,  if  there  is  any  contro- 
versy touching  them.  These  latter  issues  are  collateral  to  the 
former  merely,  and  do  not  enter  into  and  become  a  part  of  the 
action  within  the  scope  of  the  rule  which  counsel  have  invoked. 
Whether  the  finding  upon  them  corresponds  with  the  issues 
made  by  the  parties  or  not,  is  void  of  legal  consequence.  The 
object  is  not  to  ascertain  whether  the  allegations  of  either  party 
in  respect  to  their  interests  are  true  or  false,  but  to  ascertain 
what  their  interests  are  according  to  the  evidence,  in  order 
that  the  decree  of  the  court  directing  a  partition  may  be 
carried  into  effect. 

The  record  contains  no  error,  and  the  judgment  must  be 
affirmed. 

Ordered  accordingly. 

Necessabt  Avbbmxrts  nr  Bnx  voa  Pabtitioh:  See  Samse^  v.  B^  4S. 
Am.  Dec.  163;  Harman  ▼.  Kdley^  45  Id.  652;  RtahafordY.  Jonm^  SO  Id.  S55. 
And  M  to  how  an  indefinite  description  of  the  premises  in  the  petition  may 
be  taken  advantage  o^  see  Ood^frty  v.  Qodfreyt  79  Id.  448. 
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Lr  PBoGESDnros  for  PABrmoN,  all  interested  persons  are  neoeasaij 
parties:  BaUerUm  ▼.  ChOu,  64  Am.  Dec.  639,  and  note  647. 

Jjr  AcnoR  lOR  PABrmoir,  all  the  tenants  in  oommon  shoold  be  joined.  Li 
ellier  words,  all  the  grantees  of  the  original  owner  shoold  be  made  partiaet 
^atterT.  San  Framti^mt  SdCal.  116,  citing  the  principal  case. 

Ix  pABTrnoN  Suit,  buobb  PiXTEnoN  can  be  made  or  ordaredv  the  inter- 
este  and  shares  of  the  parties  mnst  be  adjudged  and  determined  by  the  ooorii 
Smerie  ▼.  AkmradOf  64  GaL  618,  citing  the  principal  case. 

In  PABTcnoN  Pbocbxdihos,  any  qnestioi  affecting  the  right  of  the  parties 
to  partition,  or  of  any  or  all  of  the  parties  in  the  land,  maybe  plaoed  in  iarae, 
iried,  and  determined  in  the  action:  Monenhemt  v.  HigMora,  82  GaL  204; 
3oao  ▼.  Navarro,  33  Id.  465;  OaUa  r.  Saknon,  86  Id.  607;  Martkt  t.  WaOBer^ 
^  Id.  593. 

Tetli  mat  bs  Tbibd  dt  AonoK  vor  PABxmoH:  BoHo  t.  ytmHrro,  38 
OJ.  465,  468^  citing  the  principal  case. 
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r27  CAUPOBinA,  425.1 

br  AonoH  AOAnisT  Coioffoii  Carribr  for  the  loss  of  a  norse,  alleged  to  ham 
been  caused  by  the  bursting  of  the  boilers  of  a  steamer  by  reason  of  the 
negligence  of  the  carrier  in  racing  at  the  time  of  the  loss,  evidenoe  ol 
the  good  condition  of  the  boilers  at  such  time  is  not  admissible  either  on 
the  qnestion  of  liability  or  of  damages. 

CoMMois  Carkcbb  is  Subjected  to  Obdinabt  RsBPONSiBiLmES  connected 
with  his  vocation,  when  the  canse  of  damage  for  which  recompense  is 
Bought  is  unconnected  with  the  snbject-matter  of  the  damage. 

Cdbcmon  Carkdeb  of  Live-stock  is  Insuakr  against  all  injnry  not  resnlt- 
ing  from  the  act  of  God,  or  the  public  enemies,  or  from  the  conduct  of 
the  animal  being  transported. 

fN  AcnoN  A0AIH8T  CoMMON  Cakbier  for  the  loss  of  a  horse,  alleged  to  have 
been  cauaed  by  the  explosion  of  the  boilers  of  a  steamer,  while  negligently 
engaged  in  the  act  of  racing,  evidence  is  inadmissible  to  show  that  the 
boilers  were  good  and  sufficient^  and  that  the  officers  and  crew  so  con- 
ducted themselves  that  the  explosion  occurred  by  inevitable  accident  or 
unknown  causes  while  the  steamer  was  so  engaged. 

FussuifPTioN  is  AQAiNflT  Carbieb  in  every  case,  except  when  it  is  made  to 
appear  that  the  injnry  complained  of  oould  not  have  happened  by  the 
intervention  of  human  means. 

Thb  opinion  contains  the  facts. 

Sloan^  for  the  appellant. 

BameSj  for  the  respondent. 

By  Court,  Shafteb,  J.  This  action  was  brought  to  recover 
damages  for  the  loss  of  a  stallion  by  means  of  the  negligence 
of  the  defendant  as  a  common  carrier  between  the  cities  of 
San  Francisco  and  Oakland. 


88  Agnsw  v.  Steamer  Contba  Costa.  [CaL 

The  plaintiff  introduced  evidence  tending  to  prove  that  on 
the  third  day  of  April,  1859,  he  embarked  the  stallion  on  the 
Contra  Costa,  at  San  Francisco,  to  be  carried  for  him  to  the 
city  of  Oakland.  That  the  horse  was  put  by  the  captain  of 
the  boat  opposite  the  boiler,  in  the  place  where  horses  were 
usuaUy  stationed.  That  the  boiler  of  the  steamer  exploded  on 
the  passage,  and  that  the  horse  was  so  far  injured  by  the  ex- 
plosion that  he  died  on  the  same  day.  That  the  Contra  Costa 
was  at  the  time  racing  with  a  rival  steamer  running  between 
the  same  termini;  that  there  was  betting  among  the  passen- 
gers of  the  Contra  Costa,  which  betting  was  encouraged  by  the 
assurances  and  conduct  of  the  engineer. 

The  defendant  offered  in  evidence  the  deposition  of  Oeorge- 
W.  Coffee,  "for  the  purpose  solely  of  showing  the  condition 
of  the  boilers  of  the  steamer."  The  plaintiff  objected  to  the 
evidence  as  incompetent  and  irrelevant,  and  the  court  sustained 
the  objection.  The  appellant  claims  that  this  ruling  was^ 
erroneous. 

Where  the  cause  of  the  damage  for  which  recompense  i» 
sought  is  unconnected,  as  was  the  case  here,  with  the  conduct 
or  propensities  of  the  animal  undertaken  to  be  carried,  the 
carrier  is  subjected  to  the  ordinary  responsibilities  connected 
with  his  vocation:  Palmer  v.  Orand  Junction  Ry  Co.j  4  Mees. 
&  W.  749;  Clarke  v.  Rochester  and  Syracuse  R.  R.  Co.y  14 
N.  Y.  574.  In  the  case  at  bar,  the  boilers  were  either  suffi- 
cient or  insufficient.  If  they  were  insufficient,  proof  of  the 
fact  could  have  been  of  no  service  to  the  defendant,  of  course; 
and  if  sufficient,  the  proper  deduction  from  the  fact  would  be^ 
not  that  the  explosion  resulted  from  the  act  of  Ood,  but  from^ 
some  fault  in  the  management — the  very  cause  to  which  it. 
was  attributed  in  the  theory  of  the  plaintiff's  case.  The  de- 
fendant was  an  insurer  against  all  injury  not  resulting  from 
the  act  of  God  or  the  public  enemies,  or  from  the  conduct  of 
the  animal;  and  it  follows  that  the  good  condition  of  the  boil- 
ers had  as  little  to  do  with  the  question  of  liability,  and  with 
the  question  of  damages  also,  as  the  condition  of  the  rudder 
or  the  general  stanchness  of  the  ship,  the  misconduct  charged 
being  assumed  or  given. 

Upon  the  exclusion  of  Coffee's  deposition,  the  defendant 
offered  to  prove  'Hhat  all  skill  and  care  and  prudence  were* 
used,  as  far  as  human  foresight  would  go,  and  that  defendant 
did  in  fact  provide  and  have  on  board  a  good  and  sufficient, 
engine  and  boilers,  capable  of  sustaining  a  pressure  of  steara 
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twice  the  amount  that  was  in  the  boiler  at  the  time  of  the  ex* 
ploBiony  and  that  the  master,  engineer,  crew,  and  defendant  so 
eondncted  themselves  that  the  explosion  occurred  bj  inevi* 
table  accident  or  unknown  causes,  and  against  which  preoau- 
tioD  and  skill  could  not  guard.''  On  objection  taken  by  the 
plaintiff  this  evidence  was  also  excluded. 

As  between  court  and  counsel,  the  offer  lacks  the  simplicity 
and  directness  called  for  by  the  occasion. 

It  is  complicated  and  somewhat  confused.  The  plaintiff'9 
case  imputed  the  explosion  to  the  racing  and  its  incidents,  and 
proof  was  introduced  of  that  misconduct  by  him,  as  we  must 
intend,  not  so  much  for  the  purpose  of  proving  the  liability 
{Bayce  v.  California  Stage  Co,y  25  Cal.  460)  as  for  the  purpose 
of  enhancing  the  damages  by  interest  on  the  value  of  the  ani- 
mal: Watkin9on  v.  LaughtoUj  8  Johns.  217.  If  the  defendant 
proposed  to  meet  the  case  in  this  aspect  of  it,  the  offer  should 
have  been  to  disprove  the  particular  misconduct  imputed. 
But  the  offer,  as  made,  does  not  necessarily  impart  anything 
more  than  an  offer  to  prove  that  a  reckless  act  was  carefully 
performed. 

But  there  is  another  aspect  under  which  the  question  may 
be  presented.  Let  it  be  assumed  that  the  purpose  was  to 
prove  as  a  proposition  of  defense  that  explosion  resulted  from 
the  via  jnajovj  and  that  the  proof  of  the  strength  of  the  boilers,. 
and  of  extraordinary  care  on  the  part  of  oflBcers  and  crew,  waa 
offered  for  the  purpose  of  supplying  grounds  of  presumption. 
The  answer  is,  that  there  is  no  logical  connection  between  the 
strength  of  the  boilers  and  extraordinary  care  in  the  manage* 
ment  on  the  one  hand  and  vis  major  propounded  on  the  other, — 
as  little,  indeed,  as  there  is  between  the  same  facts  and  the 
conclusion  that  the  explosion  was  caused  or  that  the  horse- 
was  killed  by  public  enemies:  Boyce  v.  California  Stage  Co.^ 
25  Cal.  460.  Proof  that  the  boilers  were  sufficiently  strong 
would  establish  merely  that  the  horse  was  not  killed  by  rea- 
son of  their  weakness.  Proof  that  extraordinary  care  waa 
used  would  prove  simply  that  the  explosion  occurred  in  spite 
of  it,  but  it  would  throw  no  light  upon  the  question  of  whether 
it  did  or  did  not  result  ado  Dei.  Between  the  point  at  which 
extraordinary  care  on  the  part  of  a  bailee  may  be  said  to 
terminate,  and  the  point  at  which  '^  superior  force  "  may  be 
said  to  begin,  there  is  a  wide  space  for  the  interposition  oi 
.other  agencies,  and  the  law  presumes  against  a  carrier  ia 
every  case,  except  it  be  made  to  appear  that  the  injury  con> 
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plained  of  could  not  have  happened  by  the  interventicm  of 
finman  means:  Forward  v.  PiUardj  1  Term  Rep.  27. 

Other  errors  are  assigned,  bnt  none  that  require  partiodlar 
tiotioe. 

Judgment  affirmed. 

BuBsmio  OF  Bonjm  Raibsb  PftwuMFTioy  of  negligauM  against  a  ^*'*"»"*'*^ 
carrier:  Note  to  Farith  df  Co,  ▼.  Beigle,  62  Am.  Deo.  684. 

LiYs-STooK,  Ck>MMON  Oarbzeb  Undebtaxzho  to  TBAHapoBT,  duty  and 
liability  of:  KhnbaUy.  RvJOamd  etc  IL  B.  Co.,  62  Am.  Deo.  667;  OlarhBr. 
i2ocA«t«ere<&  A  A  C^,  67  Id.  205,  and  extended  note  208-217;  PetoVT.iTev 
<Meam» etc  B,  B,  Co.,  79 Id.  678,  endnote 68a 
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[27  Oauvobhxa,  48S.1 

Whxbs  Thebb  abk  No  FnrDnf qs  of  Fact  in  Oasb,  it  moat  be  pfeaamed 

on  appeal  that  all  the  iasaea  of  fact  raised  1^  the  answer  were  f ooad  ia 

favor  of  the  party  recovering  judgment. 
AvxBMXNTB  IN  CoicPLAiNT  NOT  Demed  must  be  taken  to  be  tme. 
HousB  SmTATBD  UPON  BsAL  EsTATB  at  the  time  that  the  latter  ia  mori- 

gaged  forma  a  part  of  the  realty,  and  as  snch  ia  aflfocted  by  the  mori- 

gagelien. 
Sbvbbanob  of  Housb  fbom  Land  changes  the  character  of  the  fonner  teoa 

real  to  personal  property,  irrespeotiye  of  the  means  by  which  the  seFor- 

anoe  was  accomplished. 
Whilb  Houbb  is  tbt  xtpon  Mobtqaoed  Land,  the  mortgagor,  or  those 

claiming  nnder  him,  may  remoye  it,  and  the  removal  will  not  be  enjofaiad, 

except  upon  proof  that  the  land  without  the  house  would  be  an  inad*- 

qnate  secnrity  for  the  mortgage  debt. 
When  House  is  Removed  fbom  Mobtqaoed  Land,  it  is  withdrawn  ten 

the  operation  of  the  mortgage  lien,  and  the  mortgagor  may  sell  it,  aad 

the  pnrchaaer  may  convert  it  to  his  own  nse 

The  opinion  states  the  facts. 

<Jadwalader,  for  the  appellant. 

Crocker,  for  the  respondent 

By  Court,  Shafteb,  J.  On  the  4th  of  October,  1861,  Francis 
P.  Swift  and  his  wife,  for  the  purpose  of  securing  the  payment 
of  a  promissory  note  made  and  delivered  by  him  to  the  plain- 
tiif,  mortgaged  a  lot  in  the  city  of  Sacramento,  on  which  stood 
B  dwelling-house  occupied  by  Swift  and  his  family,  and  in 
which  they  continued  to  live  until  the  great  flood  of  1862^ 
when  the  house  was  carried,  by  the  rush  of  water,  into  the 
street  a  short  distance  from  the  mortgaged  lot,  where  it  stood 
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when  ibis  action  was  brought  A  short  time  befiire  the  com- 
mencement  of  the  acti<m,  Swift  made  a  contract  with  the  d^ 
fendant  Lowell  to  sell  him  the  house,  and  Lowell  was  about 
to  remoYe  it  when  the  plaintiff  brought  this  action  to  foreclose 
the  mortgage  and  to  restrain  the  removal.  It  was  alleged  in 
the  complaint  that  the  house,  at  the  date  of  the  mortgage,  was 
affixed  to  and  formed  a  part  of  the  realty,  and  that  it  was 
chiefly  valuable  to  be  used  in  connection  therewith;  and  that 
Lowell  bought  with  full  notice  of  all  the  facts,  and  that  he 
was  destitute  of  property.  The  plaintiff  obtained  upon  his 
complaint,  from  the  county  judge,  an  order  restraining  the  de- 
fendants from  selling,  taking  away,  or  injuring  the  house. 
The  order  was  thereafter  dissolved  and  an  injunction  refused 
by  the  district  court,  upon  the  complaint  alone. 

Thereupon  Lowell  answered,  and  at  the  trial  of  the  cause 
the  court  rendered  a  judgment  against  the  defendant  Swift 
fi>r  the  amount  due  on  the  note,  and  a  decree  for  the  foreclos- 
ure of  the  mortgage,  and  for  the  sale  of  the  mortgaged  prop- 
erty, excepting  the  house,  and  as  to  that,  it  was  ordered  and 
adjudged  that  the  decree  should  not  affect  nor  authorize  its 
sale;  and  the  court  dismissed  the  complaint  as  to  Lowell,  and 
gave  judgment  in  his  favor.  The  appeal  is  from  the  order  dis* 
solving  the  restraining  order  and  refusing  to  grant  an  injuno* 
turn,  and  from  that  part  of  the  decree  which  dismissed  the  bill 
as  to  the  defendant  Lowell. 

There  is  a  document  in  the  record  headed  ''  statement  on 
appeaL"  Amongst  other  things  it  contains  the  pleadings  in 
the  action,  an  agreement  that  certain  facts  detailed  were 
**  proved,"  and  a  medley  of  evidence  given  by  the  witnesses  of 
the  respective  parties.  On  this  appeal  we  can  make  no  refer- 
ence to  the  evidence  for  the  purpose  of  determining  whether 
ihe  judgment  is  right  or  wrong.  There  was  no  motion  for 
new  trial,  nor  are  there  any  questions  arising  upon  the  admis- 
sibility of  evidence.  There  are  no  findings  in  the  case,  and 
we  must  therefore  intend  that  all  the  issues  of  fact  raised  by 
Lowell's  answer  were  found  in  his  favor;  that  is  to  say,  we 
must  intend  that  the  court  found  that  the  lot,  without  the 
house,  "  was  sufficient  security  for  the  debt ";  that  ''the  defend- 
ant  purchased  the  house  of  Swift,  and  fully  paid  him  there- 
for"; and  that  ^Hhe  defendant  is  possessed  of  sufficient  means 
to  respond  in  damages  at  law."  There  are  other  issues  raised 
by  special  denials  in  the  answer,  but  the  denials  are  either  of 
immaterial  averments  or  involve  mere  conclusions  of  law.    It 
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is  charged  in  the  complaint  that  the  house  was  standing  upon 
the  lot  when  the  mortgage  was  made  and  recorded  in  October, 
1861;  that  the  house  was  thereafter,  in  1862,  floated  by  the 
flood  from  off  the  land  into  an  adjacent  street;  that  the 
house  was  the  one  which  Lowell  bought;  and  that  the  fact  of 
their  identity  was  known  to  Lowell  at  the  time  he  purchased. 
All  these  averments  must  be  taken  as  true,  for  none  of  them 
are  denied.  The  facts,  which  by  the  statement  were  '*  proved,'^ 
may  be  laid  out  of  account,  for  they  do  not  bear  upon  any 
question  which  we  shall  have  occasion  to  discuss. 

In  view  of  the  facts  admitted  by  the  pleadings,  it  cannot  be 
doubted  that  the  house  was  originally  real  estate,  and  was 
affected,  as  such,  by  the  mortgage  lien :  2  Wash.  Real  Prop. 
625.  That  point  we  consider  to  be  so  fully  established  by 
authority  as  not  to  admit  of  discussion.  We  shall  consider 
the  case  under  two  distinct  aspects: — 

1.  Upon  the  hypothesis  that  the  lien  of  the  mortgage  re* 
mained  upon  the  house  after  it  took  on  the  character  of  per- 
sonal property  by  severance  and  removal  from  the  freehold. 

So  far  as  leg^d  effect  is  concerned,  it  matters  not  whether 
the  severance  was  by  the  act  of  God  or  the  act  of  man.  The 
severance,  propria  vigorCj  changed  the  character  of  the  property 
from  real  to  personal,  irrespective  of  the  means  by  which  it 
was  accomplished.  If,  while  the  house  was  yet  upon  the  land^ 
the  mortgagor  or  any  one  claiming  under  him  had  threatened 
to  remove  it,  and  the  mortgagee  had  filed  a  bill  to  restrain 
the  removal  on  the  ground  of  waste,  the  removal  would  not 
have  been  enjoined,  except  upon  proof  that  as  matter  of  fact 
the  lot  without  the  house  would  be  an  inadequate  security. 
The  general  rule  in  equity  is,  that  a  mortgagor  in  possession 
has  the  right  to  cut  timber  on  the  lands  mortgaged,  and  to  do 
other  parallel  acts,  and  a  court  of  equity  will  not  interfere  to 
restrain  him  or  his  assigns  in  the  exercise  of  that  right,  until 
it  is  made  to  appear  that  the  cutting,  or  other  like  act,  is  being 
carried  to  an  extent  calculated  to  render  the  land  an  insujffi- 
cient  security  for  the  amount  due  upon  the  mortgage:  King  v. 
Smithy  2  Hare,  239;  Brady  y.  Waldron,  2  Johns.  147;  Hampton 
V.  Hodgesj  8  Ves.  105;  WrigM  v.  Atkyns,  1  Ves.  &  B.  314;  Van 
Wyck  V.  Alliger^  6  Barb.  511;  2  Story's  Eq.  Jur.,  sec.  916.  Now,. 
if,  in  the  absence  of  the  facts  named,  a  mortgagor  would  have 
the  right  to  withdraw  timber  growing  upon  the  mortgaged 
lands  from  the  lien  of  the  mortgage  by  severing  and  converting 
it  to  his  own  use,  why  should  he  or  his  vendee,  in  the  absence 
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of  the  same  facti  be  restrained  from  converting  the  propertj 
after  severance,  assuming  it  to  be  then  snbject  to  the  lienf 
The  questions  are  identical.  Both  bear  upon  a  common  pointy 
which  is  as  follofrs:  if  the  mortgagor  is  allowed  to  exercise  his 
equitable  right  of  withdrawing  timber,  etc.,  from  the  operation 
of  an  admitted  lien,  will  or  will  not  the  security  be  endangered? 
No  authorities  have  been  cited  by  counsel  bearing  directly  upon 
this  question,  and  we  have  not  been  able  to  find  any  that 
directly  control  it;  but  on  the  ground  of  strong  and  manifest 
analogy,  we  consider  that  both  of  the  cases  stated  should  be 
taken  as  subject  to  the  same  rule.  This  conclusion  disposes 
of  the  appeal  upon  the  hypothesis  of  the^appellant  that  the 
house  was  under  the  lien  of  the  mortgage  aiter  its  removal 
from  the  land. 

2.  But  we  consider  that  by  removal  from  the  land  the  house 
was  effectually  removed  from  the  operation  of  the  mortgage 
lien. 

The  mortgage  was,  by  its  terms,  limited  to  land  as  its  sole 
subject-matter;  and  so  long  as  its  terms  remained  unchanged 
it  could  not  be  made  to  comprehend  anything  else. 

Again:  a  building  severed  and  removed  from  mortgaged 
lands,  of  which  lands  it  formed  a  part  when  the  mortgage  was 
given,  is  disencumbered  of  the  lien  substantially  on  the  same 
principle  that  a  building  erocted  upon  the  lands  after  the 
giving  of  the  mortgage  is  subjected  to  the  lien.  In  the  first 
case,  the  building  is  withdrawn  from  the  operation  of  the  mort- 
gage for  the  reason  that  it  has  ceased  to  be  a  thing  real;  in 
the  other,  mere  materials  are  brought  under  the  lien  for  the 
reason  that  they  have  become  a  structure  by  combination,  and 
the  structure  has  become  a  thing  real  by  position.  In  both 
oases  position  is  the  pivot  of  judgment. 

Again:  a  mortgagee,  as  we  have  already  seen,  may,  under 
certain  ciroumstances,  restrain  the  mortgagor  from  cutting 
and  removing  timber  from  the  lands  covered  by  the  mort- 
gage; but  that  doctrine  goes  upon  the  very  ground  that  if  the 
timber  should  be  cut,  or  at  least,  cut  and  carried  away,  it 
would,  in  its  new  character  of  personalty,  be  withdrawn  from 
the  operation  of  the  lien  by  the  6heer  force  of  the  change. 

Again:  if  the  lien  of  a  mortgage  should  be  held  to  follow 
things  severed  and  removed  from  the  freehold,  the  doctrine 
would  involve  a  series  of  notable  consequences  and  investi- 
gations. Minerals  removed  from  mines  under  mortgage, 
crops,  timber,  buildings,  and  the  materials,  even,  of  which 
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the  buildings  were  constructed,  when  severed  and  removed 
from  lands  under  mortgage,  could  be  pursued  under  proceed-^ 
ings  in  foreclosure  into  the  hands  of  all  parties,  or  at  least,, 
into  the  hands  of  all  parties  taking  with  notice.  And  of  what 
avail  would  all  this  be  to  mortgagees  in  the  large  and  in  the 
long  run?  And  under  what  rule  should  the  lien  of  the  mort- 
gage be  enforced?  Under  that  applicable  to  things  real?  or 
the  one  applicable  to  things  personal?  Most  probably  after 
the  method  applicable  to  things  real.  But  in  that  event, 
should  the  property  be  sold  on  view  or  without  view  by  the 
bidders,  and  in  whatsoever  hands  it  might  chance  to  be?  If 
on  view,  then  under  what  known  process  could  the  sheriff 
seize,  hold,  and  produce  the  property  at  the  sale?  And  if  not 
on  view,  then  could  the  purchaser  call  for  a  writ  of  assistance 
if  the  holder  of  the  property  refused  to  deliver  it?  And  how 
would  it  be  as  to  the  ordering  of  redemptions  or  as  to  the 
possibility  of  any  redemption?  Would  a  bill  of  sale  executed 
by  the  sheriff  pass  the  title,  or  would  a  deed  be  necessary? 
and  if  the  latter,  then  would  the  things  personal  be  included 
by  intendment  in  a  deed  of  the  terra  firmat  or  should  they  be 
specially  mentioned  therein? 

But  we  consider  it  unnecessary  to  push  the  general  reason* 
mg  further,  for  the  question  presented  was  met  and  deter* 
mined  in  Codrington  v.  Johnstoney  1  Beav.  520.  14  was  held 
in  that  case  that  a  mortgagee  taking  possession,  or  a  receiver 
appointed  on  his  behalf,  is  not  entitled  to  crops  of  the  estate 
previously  severed  and  consigned  by  the  mortgagor,  though 
not  actually  received  by  the  assignee. 

We  hold,  then,  on  principle  and  on  authority,  that  when 
the  house  in  question  was  removed  from  the  land,  it  was  with- 
drawn  from  the  operation  of  the  mortgage  lien,  and  that  the 
mortgagor  had  the  right  to  sell  it,  and  that  Lowell  had  the 
right  to  buy  and  to  convert  it  to  his  own  use. 

Judgment  ajBbmed. 

Sawyeb,  J.,  expressed  no  opinion. 


VAJLxraM  TO  Answer  Admiis  Allegations  in  the  bill:  Haiify  t.  Bladb^ 
/ord,  26  Am.  Dec  114;  and  a  defense  not  set  np  in  the  answer  ia  of  no  arailt 
Fkid  v.  Afayar  etc  qf  New  York,  57  Id.  435,  and  note  442. 

FiXTUBES  Severed  and  Removed  from  mortgaged  premiaee  are  freed 
from  the  mortgage  lien:  Hill  v.  (Ttom,  51  GaL  50,  citing  the  principal  case. 

Tenant  will  not  be  Restrained  from  removing  a  hoose  from  the  prem- 
ises on  the  ground  that  the  security  for  rent  will  be  thereby  impaired.    To 
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wiMnfaMn  the  actioD*  it  nnut  be  ahawn  fhit  iJie  •eeniiij  will  be  zenderod  in* 
ttdeqitaAa  by  the  zemonl;  to  show  tliat  it  will  be  leeeened  in  Talae  is  ioniffi* 
«iflDt:  PmiM  T.  ifoTKie^  84  OiJ.  18^  dting  the  prineipel  OMt. 

BoiLDDio  Blowh  Ddwh  remaine  put  of  ntltyi  Sogmm  t.  €fOkigttf  71 
Am.  Deo.  694.  note  687. 


Pboflb  V.  EiNQ. 

IP  Cautobxu,  CQV.l 

lOB  MuBBXB  vxTOOt  Cbucival  Oomi  of  Obliloniift  vood  not  d^ 

■eribo  the  weepon  used,  the  netozo  or  extent  of  the  wonad,  nor  the  perl 

of  the  body  upon  whioh  it  wms  inflicted. 

ChnoirAi.  Codb  gw  Caldorhia  Woues  Saxb  Ghaitob  in  the  pleeding  and 

practice  in  criminel  actions  which  is  wrought  by  the  oiTil  code  in  civil 


Innonfxirr  ior  M vbixeb  mooB  CRmnr al  CiODS  of  Oalif oniia  is  not  bad  be* 
eanse  it  designates  the  degree  of  the  nrarder.  This  may  be  treated  as 
sozplnssga;  bat  the  indictment  ought  not»  because  it  need  not»  state  the 
degree  of  the  mnrdar. 

T6RDa>SB  JvBOB  iHCxncPEnorr  o«  OB0i7in>  of  implied  bias,  it  mnst  appear 
thai  he  entertafais  a  fixed  and  eettled  oanrlotioa  of  the  g^Qt  or  mnooenot 
of  the  defendant^  or  that  he  has  expressed  soch  a  oanvicb^nL  Whaterer 
CbJIs  short  of  this  does  not  amoont  to  an  imqnalified  opif4on  within  the 
wMwiring  of  the  statnte. 

Jm  Mukdzb  Tbjal,  if  thbbb  IB  No  Byidxmgb  which  tends  to  rednoe  the 
aime  ehszged  to  manslanghter,  tiie  court  may  instroct  the  jvry  to  dasr*' 
gsrd  the  ijaestion  of  manwIiHighter;  but  if  any  efid^noe  is  given  *^"<ii«!g, 
however  slightly,  to  rednoe  the  bomioide  to  manslanghter,  such  instme* 
moq  is  ecToneoos. 

WsiOBT  or  BviDKiros  wnxoL  Calooksvl  CaanrrTTunov  is  left  entirely  to 
the  jnxy,  and  the  ooort  is  not  allowed  to  express  an  opinion  in  relation 
thereto^  althoogih  it  may  state  what  facts  are  in  evidence  and  what  are 
not. 

OODBT  MAT  Stati  Tibidcokt  and  declare  the  law,  although  it  is  enraneooi 
to  charge  in  respect  to  matters  of  fact. 

InnnronoHS  or  Lowkb  Ccfuvr  will  bb  P&bsukbd  to  have  been  correct,  in 
the  absence  of  any  statement  or  bill  of  exceptions  on  i^peal  embodying 
the  evidence  or  decUring  its  purport  or  tendency,  so  far  as  is  neceesaiy 
to  point  the  exception,  unless  such  instmctions  are  manifestly  erroneoos 
nnder  any  and  every  conceivable  state  of  facts. 

Jm  Murbkb  Trial,  whsbb  Dxgreb  or  Otfbnsb  depends  upon  whether  the 
killing  was  wHlfal,  deliberate,  and  premeditated,  the  jnry  may  properly 
be  instnicted  to  consider  evidence  of  intoxication,  not  npon  the  groond 
that  dmnkenness  renders  a  criminal  act  leas  criminal,  or  can  be  consid* 
ered  in  extenuation  or  excuse,  but  to  determine  the  condition  of  the 
defendant's  mind,  as  to  whether  he  was  capable  of  deliberation  or  pre* 
meditation  necessary  to  the  degree  of  the  crime  charged. 

ftr  B  iroT  Ebbob  to  Ebtusb  to  Givb  iKSiBUOnoNa  which  have  already  been 
given  in  substance. 

Ikdictment  for  murder.    The  opinion  contains  the  fiacts. 


96  Pboplb  v.  Enro.  [Cal. 

Berryj  for  the  appellant 

McCulUmgh^  aiUymey^genml,  for  the  people. 

Bj  Court,  Sanderson,  C.  J.  The  objections  to  the  indict- 
tnent  are  not  well  taken.  There  is  some  conflict  in  the  decis- 
ions in  this  state  as  to  what  must  be  alleged  in  an  indictment 
for  murder.  Some  of  the  cases  go  so  far  as  to  hold  that  the 
essential  averments  of  an  indictment  under  our  criminal  code 
are  the  same  as  at  common  law,  and  that  therefore  a  state- 
ment of  the  manner  of  the  death  and  the  means  by  which  it 
was  effected  is  indispensable:  People  v.  Wallace j  9  Cal.  30; 
People  V.  Cox^  9  Id.  83;  People  v.  Lloyd^  9  Id.  54.  In  other 
-cases  it  has  been  held  that  our  criminal  code  changes  in  many 
respects  the  rule  of  the  common  law,  and  dispenses  with  the 
statement  of  many  facts  and  circumstances  connected  with 
the  killing  which  were  usual  and  perhaps  indispensable  at 
common  law:  People  v.  Steventonj  9  Id.  273;  People  v.  Dolan^ 
9  Id.  576.  In  the  former  case  it  was  held  that  a  description 
of  the  weapon  used  was  not  necessary,  and  it  was  not  material 
to  describe  the  wound  further  than  by  the  use  of  the  word 
^'mortal,"  nor  the  part  of  the  body  upon  which  it  was  inflicted. 
And  it  seems  that  it  is  not  necessary  to  aver  in  terms  that  the 
wound  was  mortal,  for  if  the  facts  stated  show  that  such  was 
the  fact  (as  that  the  party  died  of  the  wound),  the  indictment 
in  that  respect  is  sufficient:  People  v.  Judd^  10  Id.  313. 

Our  criminal  code  was  designed  to  work  the  same  change 
in  pleading  and  practice  in  criminal  actions  which  is  wrought 
by  the  civil  code  in  civil  actions.  Both  are  fruits  of  the  same 
progressive  spirit  which,  in  modem  times,  has  endeavored,  at 
least,  to  do  away  with  the  mere  forms  and  technicalities  of  the 
common  law,  which  were  productive  of  no  good,  and  frequently 
brought  the  administration  of  justice  into  contempt  by  defeat- 
ing its  ends.  Under  the  pretense  of  informing  the  defendant 
of  the  nature  of  the  charge  against  which  he  was  called  upon 
to  defend,  it  was  necessary,  at  the  ancient  common  law,  to 
describe  the  means  by  which  the  homicide  was  committed, 
and  the  nature  and  extent  of  the  wound,  and  its  precise  local- 
ity; from  which  it  necessarily  followed  that  a  trifling  variance 
between  the  proof  and  the  allegation  frequently  defeated  a 
conviction,  no  matter  how  manifest  the  guilt  of  the  defendant. 
It  was  a  long  time  before  legislators  and  judges  discovered 
that  this  rule  had  nothing  but  the  most  flimsy  pretext  to  sup- 
port it.    If  the  defendant  is  guilty,  he  stands  in  need  of  no 
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information  to  be  derived  from  a  pemsal  of  the  indictment» 
as  to  the  means  used  by  him  in  committing  the  act  or  the 
inanner  in  which  it  was  done;  for  as  to  both  his  own  knowledge 
js  quite  as  reliable  as  any  statements  contained  in  the  indict- 
ment. If  he  is  not  guilty,  the  information  could  not  aid  in 
the  preparation  of  his  defense.  A  disposition  to  relax  much 
of  this  ancient  strictness  in  criminal  proceedings  has  mani- 
fested itself  in  modem  practice,  and  in  harmony  therewith 
the  legislature  of  this  state  has  substituted,  in  the  place  of  the 
old,  a  new  system  of  practice  and  pleading,  which  retains  all 
the  elements  of  the  former  so  far  as  they  are  made  necessary 
by  a  due  regard  for  the  substantial  rights  of  a  defendant,  but 
Hliscards  all  such  elements  as  serve  no  good  purpose,  and  only 
tend  to  embarrass  and  defeat  the  administration  of  justice. 
That  system  provides  a  few  plain  and  simple  rules  by  which 
to  determine  the  sufficiency  of  pleadings,  and  declares  that 
such  rules  shall  be  the  test:  Sec.  235. 

Those  rules  are  found  in  section  246,  and  in  order  to  ascer- 
tain whether  an  indictment  is  sufficient  or  not,  it  is  only  neces- 
sary to  interrogate  it  by  the  light  of  that  section.  The  present 
indictment  stands  this  test  in  every  particular:  1.  It  is  en- 
titled in  a  court  having  authority  to  receive  it;  2.  It  was 
found  by  a  grand  jury  of  the  county  in  which  that  court  was 
held;  3.  It  gives  the  name  of  the  defendant;  4.  It  shows  that 
the  crime  alleged  was  committed  within  the  jurisdiction  of  th^ 
court;  5.  It  declares  that  the  offense  was  committed  at  a  time 
prior  to  that  at  which  the  indictment  was  found;  6.  It  sets 
forth  the  act  charged  as  the  offense  clearly  and  distinctly  in 
ordinary  and  concise  language,  without  repetition,  and  in  such 
a  manner  that  any  person  can  know  and  understand  there- 
from what  is  intended;  for  it  allies  that  the  defendant, — 
stating  his  name, — at  a  place  named,  and  at  a  time  men- 
tioned, which  was  prior  to  the  finding  of  the  indictment,  with 
malice  aforethought  assaulted  one  James  Duffy,  and  did  cut 
4Uid  stab  the  said  James  Duffy,  giving  him  a  mortal  wound,  of 
which  he  afterwards  died  on  the  same  day,  and  therefore  within 
Ji  year  and  a  day  from  the  time  when  the  mortal  thrust  was 
received,  which  is  all  that  is  necessary  to  constitute  the  offense 
'Of  murder,  and  sufficiently  identifies  the  act  to  guard  the  de- 
fendant against  a  second  prosecution,  and  as  provided  in  the 
seventh  and  last  subdivision  of  the  section  in  question,  states 
ihe  same  with  sufficient  certainty  to  enable  the  court  to  pro- 
nounce a  judgment.    The  indictment  is  not  bad  because  it 
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does  not  allege  that  James  Duffy  was  a  htixnan  being,  nor  that 
he  had  a  body,  nor  the  part  of  his  body  upon  which  the  wound 
was  inflicted.  The  first  two  never  were  necessary,  and  the 
last  is  not  now,  whatever  it  may  have  been  formerly.  If  there 
is  any  objection  to  the  indictment,  it  is  found  in  the  fact  that 
it  designates  the  degree  of  the  murder.  While  this  does  not 
make  the  indictment  bad,  and  may  be  treated  as  surplusage,, 
still  the  indictment  ought  not,  because  it  need  not,  state  the 
degree  of  the  murder.  The  trial  jury,  and  not  the  grand  jury^ 
determine  the  degree  of  the  crime,  and  the  former  should  not 
be  embarrassed  by  the  opinion  of  the  latter. 

The  court  did  not  err  in  disallowing  the  challenge  interposed 
by  the  defendant  to  the  juror  Jesse  Davis  upon  the  ground  of 
implied  bias.  In  order  to  render  a  juror  incompetent  on  the 
ground  of  implied  bias,  it  must  appear  that  he  entertains  a 
fixed  and  settled  conviction  of  the  guilt  or  innocence  of  the 
defendant,  or  that  he  has  expressed  such  a  conviction.  What- 
ever falls  short  of  this  does  not  amount  to  an  unqualified 
opinion  within  the  meaning  of  the  statute.  Admitting  that 
Davis  had  formed  an  opinion, — which,  in  view  of  all  his  an* 
swers  taken  together,  is  extremely  doubtful, — it  certainly  wae 
not  an  unqualified,  but  on  the  contrary  a  conditional  or  quali- 
fied, opinion.  The  law  upon  this  branch  of  the  case  will  be 
found  very  fully  discussed  by  Mr.  Justice  Baldwin  in  People 
V.  Reynolds,  16  Cal.  130;  see  also  People  v.  Williams^  17  Id» 
142,  and  People  v.  Mahoneyj  18  Id.  180. 

It  is  next  claimed  that  the  court  erred  in  giving  the  follow* 
ing  instruction :  — 

"In  the  case  that  is  now  being  submitted  to  you  there  is  na 
evidence  on  any  points  or  matters  given  in  proof  which  reduce 
the  crime  charged  in  the  indictment  to  manslaughter;  if  the 
defendant  be  found  guilty,  therefore,  you  cannot  consider  the 
question  of  manslaughter  upon  the  evidence  in  this  case." 

This  instruction  is  not  a  little  obscure,  and  if  it  was  given 
as  represented  in  the  transcript,  it  is  quite  possible  that  the 
jury  may  have  found  some  difficulty  in  determining  its  exact 
meaning.  The  record  does  not  contain  the  evidence,  or  any 
part  thereof,  and  we  cannot  therefore  read  the  instruction  in. 
the  light  of  the  testimony,  in  view  of  which  it  was  given,  but 
are  forced  to  determine  its  meaning  by  its  own  terms.  II 
^here  was  any  evidence  before  the  jury  tending,  however 
slightly,  to  reduce  the  homicide  to  the  grade  of  manslaughter^ 
this  instruction  was  erroneous.    If  the  expression,  ''there  ia 


Jan.  1865.]  People  v.  Kino.  99 

no  evidence  on  any  points  or  matters  given  in  proof,"  is  to  be 
understood  as  admitting  that  there  were  ''points  and  matters 
given  in  proof,"  which,  if  true,  would  reduce  the  offense  to 
manslaughter,  but  declaring  the  evidence  as  to  such  points  or 
matters  to  be  insufficient  to  warrant  the  jury  in  finding  them 
to  be  true,  it  was  erroneous,  because  it  assumed  to  pass  upon 
the  weight  of  evidence,  which,  under  our  constitution,  is  left 
entirely  to  the  jury,  and  in  regard  to  which  the  judge,  con* 
trary  to  the  rule  of  common  law,  is  not  allowed  to  express  an 
opinion.  On  the  other  hand,  if  there  was  a  total  absence  of 
all  testimony  as  to  such  facts  and  circumstances  as  would, 
under  the  law,  reduce  the  offense  from  murder  to  manslaugh- 
ter,  and  the  instruction  is  to  be  understood  as  declaring  suck 
to  be  the  case,  then  it  was  not  erroneous,  because  judges, 
although  not  allowed  to  charge  juries  with  respect  to  matters 
of  fact,  may  state  the  testimony  and  declare  the  law:  Const., 
art  6,  sec.  17.  At  common  law  a  judge  is  allowed  to  express 
his  opinion  as  to  the  weight  of  evidence:  Commonwealth  v. 
ChUdj  10  Pick.  252.  In  this  respect,  the  constitutional  pro- 
vision referred  to  was  intended  to  change  the  rule  so  as  to 
leave  the  weight  of  the  evidence  entirely  to  the  jury;  but 
judges  may  still,  as  formerly,  state  what  facts  are  in  evidence 
and  what  are  not;  or  in  other  words,  they  may  state  the  evi- 
dence pro  and  con,  in  view  of  which  the  existence  of  certain 
facte  is  affirmed  or  denied,  which  includes  the  right'  to  state 
to  the  jury  that  there  is  no  evidence  as  to  particular  facts  or 
issues  where  such  is  the  case.  Counsel  for  defendant  seems  to 
have  understood  the  judge  as  instructing  the  jury  that  there 
was  no  evidence  as  to  facts  which,  under  the  law,  would 
reduce  the  offense  charged  to  manslaughter,  and  to  have  ex- 
cepted to  the  instruction  upon  that  ground;  so  understood, — 
there  being  no  evidence  of  the  character  in  question, — the 
instruction  was  not  erroneous. 

It  is  proper,  however,  to  add  in  this  connection  that  in  the 
absence  of  any  statement  or  bill  of  exceptions  embodying  the 
evidence,  or  declaring  its  purport  or  tendency,  so  far  as  may 
be  necessary  to  point  the  exception,  we  must  presume  in  favor 
of  the  action  of  the  court  below,  upon  the  principle  that  the 
party  who  alleges  error  must  show  it.  This,  however,  must 
be  taken  with  the  qualification  that  where  the  action  of  the 
court  below  is  manifestly  erroneous  uader  any  and  every  con* 
ceivable  state  of  facts,  this  court  will  review  it,  notwithstand* 
ing  the  evidence  may  not  have  been  brought  up:  People  v. 
Levuon,  16  Cal.  98  [76  Am.  Dec.  505]. 
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It  appears  from  fhe  instructionB  given  by  the  judge  of  his 
own  motion,  that  there  was  evidence  before  the  jury  tending 
to  prove  that  the  defendant  was  intoxicated  at  the  time  the 
homicide  was  committed.  In  view  of  this  evidence,  certain 
instructions  were  asked  on  the  part  of  the  defense,  to  the  ef- 
fect that,  so  far  as  the  degree  of  murder  is  concerned,  no  pre- 
sumption arises  from  the  mere  fact  of  the  killing,  considered 
apart  from  the  means  used,  and  the  circumstances  under 
which  it  occurred;  and  that,  in  determining  the  question  of  pre- 
meditation, it  was  proper  for  the  jury  to  take  into  account  the 
defendant's  condition  as  drunk  or  sober.  These  instructions 
were  evidently  taken  from  the  case  of  People  v.  Bdenda^  21 
Gal.  544,  and  ought  therefore  to  have  been  given,  unless  al- 
ready given  in  substance,  for  as  to  the  law  of  that  case  there 
can  be  no  question.  Where  the  homicide  is  not  committed  by 
means  of  poison,  lying  in  wait,  or  torture,  or  in  the  perpetra- 
tion, or  the  attempt  to  perpetrate,  arson,  rape,  robbery,  or 
burglary,  the  degree  of  the  offense  depends  entirely  upon  the 
question  whether  the  killing  was  willful,  deliberate,  and  pre- 
meditated; and  upon  that  question  it  is  proper  for  the  jury  to 
consider  evidence  of  intoxication,  if  such  there  be,  not  upon 
the  ground  that  drunkenness  renders  a  criminal  act  less  crimi- 
nal, or  can  be  received  in  extenuation  or  excuse,  but  upon  the 
ground  that  the  condition  of  the  defendant's  mind  at  the  time 
the  act  was  committed  must  be  inquired  after  in  order  to 
fustly  determine  the  question  as  to  whether  his  mind  was 
capable  of  that  deliberation  or  premeditation  which,  according 
as  they  are  absent  or  present,  determine  the  degree  of  the 
crime. 

The  court  below  does  not  seem  to  have  questioned  the  law 
of  the  defendant's  instructions,  but  refused  to  give  them  upon 
the  ground  that  they  had  been  already  given  in  substance. 
Upon  inspection  of  the  instructions  given  by  the  court,  we 
are  satisfied  that  the  law,  as  declared  in  the  instructionB 
under  consideration,  had  already  been  given  in  language  per- 
haps better  adapted  to  the  comprehension  of  the  jury,  and 
hence  the  ruling  of  the  court  was  not  erroneous.  We  add, 
however,  that  in  such  cases  it  is  better  to  give  the  instruc- 
tions asked  than  to  refuse,  for  by  such  refusal  a  pretext  is  af* 
forded  for  an  appeal,  which  otherwise,  perhaps,  would  not  be 
taken. 

.    The  judgment  is  affirmed,  and  the  court  below  directed  te 
appoint  a  day  for  the  execution. 
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LnnononcT  idb  Mubdxb  aniD  kot  Scaib  ths  weapenMMeil:  Dute  v. 
AWb»  71  Am.  Deo.  370l  And  as  to  the  desciiption  of  H^'^puad^  or  portion 
of  tlie  body  npon  which  it  was  inflicted,  see  the  abcre  case,  and  note  880. 
An  hidictnient  dhargmg  that  the  killing  w%a 'ooiifumtled  by  some  mannur 
sad  means  nnknown  is  good:  Stale  r.  WiUiarh^  7B  Id.  248;  OommonweaUh  t, 
Webtter^  52  Id.  711,  note  738;  People  r.  Ot>fefi,'84  CaL  200,  where  the  princi- 
pal  case  is  cited.  It  is  also  cited  fnd  approved  in  the  following  oases,  as  te 
what  constitates  a  good  indvstquiit  nnder  the  Calif onia  criminal  code,  show« 
ing  that  the  common-law  form  M  mdictment  is  abolished,  and  that  it  need 
only  state  such  facts  as  the  c«de  reqnires:  Peopler.  Dki,  37  Id.  280;  Peopk 
▼.  Shaber,  32  Id.  38;  Ped^e  ▼.  Ah  Woo,  28  Id.  208;  People  ▼.  Oronin,  34  Id. 
200,  208,  210;  People  v.  Hong  Au  Duck,  61  Id.  389;  Staie  v.  MiUain,  3  Ner. 
46S.  The  following  cases  declare  specifically  that  the  indictment  need  not 
describe  the  weapon  need,  the  wound  inflinted,  or  the  other  means  employed 
to  accomplish  the  killing:  People  v.  Omtdm,  wpra;  People  ▼.  Homg  Au  DuA, 
etipTtL 

IsjxLcnaart  iob  Mvbi>xb  need  not  state  degree  of  the  crime:  White  t» 
ComnumweaUh,  6  Am.  Deo.  443. 

PxaaoH  Who  has  Fobkxd  or  BzFBianD  Digidxd  Opiindir  as  to  the 
goilt  of  the  accused  is  incompetent  to  serve  as  a  jnrar:  Ne6m»  ▼.  Stoie,  53 
Am.  Dec.  94^  and  note  101;  Armuiead  ▼.  CommomoeaUh,  87  Id.  633,  and  note; 
MaddoxY.  State,  70 Id.  307. 

OmsBiOH  TO  Chabgb  ab  to  MAireLAUOHTKR  OH  indictment  for  mnrder, 
where  the  eTidence  does  not  warrant  it^  is  not  error:  Teal  v.  State,  68  Anu 
Dec.  482;  and  note  486. 

ExFBXseaoH  or  Ofinioh  bt  Judgb  to  the  Jniy  npon  the  weight  of  evidence 
is  error:  FFes&y  y.  State,  75  Am.  Dec.  62;  Mekm  ▼.  BaOe^,  62  Id.  171;  Be^^ 
trig  ▼.  Bwrke,  54  Id.  851;  QwaOAn  ▼.  OomnumoeaUh,  83  Id.  264.  Bat  see, 
ecntfra,  MaUkeweY.  AUem,  TJ  Id.  43a 

OoiTBT  MAT  Pbesent  All  Faor  in  his  charge:  ffome  v.  State,  81  Am.  Dea 
490. 

It  will  bb  AasncBD  that  Pbofbb  iHSTBUCnoBS  wbbb  OxTBir:  Sidene- 
porter  ▼.  Stdeneparter,  83  Am.  Dec.  527,  and  note  534;  and  unless  objected 
to^  and  noted  in  bill  of  exceptions,  will  not  be  noticed  on  appeal:  Note  to 
MagerdfCo,  ▼.  McLure,  72  Id.  194;  Price  ▼.  State,  72  Id.  195. 

BviDBNCB  or  Intokigation  is  admissible  in  cases  of  homicide  to  show  the 
condition  of  defendant's  mind:  Note  to  WhU^fijrd  ▼.  Conrnamoealth,  18  Am, 
Dec  782.  As  to  instmctioiis  nnder  such  evidence,  see  (hoatkin  ▼.  Cmnmai^ 
wealth,  33  Id.  264.  And  as  to  what  degree  of  intoxication  will  ezcose  crime, 
see  Keenan  ▼.  Commonwealth,  84  Id.  414. 

It  ra  not  Ebbob  to  Retusb  to  Giyb  iNSTBucnoNS  already  given  in  sub- 
stance: HoXbrook  v.  UUea  etc  R.  R.  Co.,  64  Am.  Dec.  502,  note  505;  Jfc- 
Cown  V.  Sckrimpf,  73  Id.  221.  While  this  is  tnie,  it  is  the  better  practice  in 
criminal  cases  to  not  refuse  to  give  the  instmction,  if  there  is  no  valid  ob- 
jection to  it»  although  the  same  question  may  be  stated  twice:  People  v. 
LachanaiB,  32  CaL  436.  And  a  refusal  presents  a  pretext  for  an  appeal, 
which  might  not  otherwise  be  taken:  People  v.  Strong,  30  Id.  155,  both  citing 
the  principal  case. 

iNflTBcrcTiONS  OF  lowEB  GouBT  will  be  presumed  to  be  correct,  and  when 
objected  to  on  appeal  without  any  part  of  the  testimony  being  shown  in  the 
record,  pointing  to  the  ground  upon  which  objection  is  based,  the  judgment 
win  not  be  reversed  nor  the  verdiot  disturbed,  unless  it  manifestly  appears 


[Oflf /-V*  Dbland  v.  Hiett.  [CaL 


ihat  meh  idrtj^^^tjoi^ji  were  erroneoas  under  every  oonoeivable  state  of  facttx 
People  y.  Diek,'^* €61:666}  People  y.  Tome,  88  Id.  143;  People  y.  Brotkeriom, 
47  Id.  401;  Peop&^/Sn^  67  Id.  131;  />eep2s  y.  (?i{&6r<,  60  Id.  112.  When 
tbe  instmctiona  are  tbiaufitaj  moueoxiB,  the  oonrt  will  not  besitate  to  re- 
yiew  the  case,  although  ifr«tai|ijrnet  haye  the  evidenoe  before  it:  People  y. 
Dick,  32  Id.  215,  all  citing  the  *ptinptpM.  caae. 

Malicb  AfoasTHOUOHT  IB  Kxcinub^  •InosKDncNT  to  mnrder,  and  ahonld 
be  alleged  in  the  indictment:  People  ^/gikciSU,.  63  CaL  28^  dting  the  prin* 
eipal  case.  *  '  -'  /  ** 

Instruction  should  not  bs  GiyxN  unless  the^  is  some  eyidenoe  before 
the  jury  from  which  it  can  be  logically  deduced:  People  y.  Beet,  39  OaL  691, 
citing  ike  pricipal  case. 

OouBT  CANNOT  Chasos  Ju&t  IN  RxsMCT  TO  Facts,  nor  express  an  opin- 
ion as  to  the  weight  of  eyidence:  State  y.  UeOinaie,  6  Ney.  339;  LevUdey  y. 
Ganmng,  33  CaL  306.  While  this  is  true,  the  rule  was  the  opposite  at  com- 
mon law:  People  y.  Taylor,  36  Id.  266.  ^t  the  court  may  state  the  eyidenoe, 
and  that  there  is  no  evidence  of  particular  facts:  People  y.  Dick,  34  Id.  665^ 
all  citing  the  principal  case. 

On  TiUAi^r  Indictment  vob  Mu]U>kb,  court  need  not  charge  as  to  mur- 
der in  the  second  degree  when  there  is  no  evidence  to  prove  that  the  crime 
is  of  that  grade.  The  instruetions  should  be  given  with  reference  only  to  the 
iacts  proved  before  the  jury:  People  v.  Bymee,  30  OaL  208,  dting  the  prin- 
cipal case. 

Cqndixiqn  of  Accussd,  Caused  bt  Intozigation,  m&y  be  eonsidered  by 
the  jury,  to  enable  them  to  decide  as  to  the  question  of  intent  or  premedita- 
tiG9,  although  intoxication  will  not  excuse  crime:  Peopie  v.  Harrie,  29  CaL 
683;  People  v.  WUUame,  43  Id.  362.  But  if  it  is  shown  that  he  was  intoxi- 
cated, and  was  incapable  of  forming  a  criminal  intent,  he  should  be  acquitted: 
People  y.  Bhhe,  66  Id.  278,  all  citing  the  principal  caae. 

On  Trial  vob  Mubdbb,  Jubt  abb  Exglusivb  Jxtdobb  of  the  faota  and 
weight  of  evidence.  But  if  there  is  no  evidence  before  them  which  reduces 
the  crime  charged  to  manslaughter,  the  court  may  so  inform  them,  and  in- 
struct them  that  they  cannot  consider  the  question  of  manslaughter:  Staie  v. 
Oan-aud,  6  Or.  220;  Smith  v.  People,  1  Ool.  144,  both  citing  the  ~ 

case. 


DeLAKD   V.    HiBTT. 
[27  Calxfobnia,  6U.1 
Fatxxnt  of  Pabt  of  Amount  Dxtb  on  Monkt  JTrDOMMRT,  unilar  a  oootnel 
that  it  shall  operate  as  satisfaction  in  fnU  does  not  diaohaxge  tfaa  judg- 
ment.   Such  contract  is  nudum  pactum, 

Thb  opinion  states  the  case. 

MiteheU  and  CadwaJLad^r^  for  the  appellant. 

WhitesideB^  for  the  respondent. 

By  Court,  Shafteb,  J.    The  question  in  this  case  is,  whethef 
a  payment  of  a  part  of  the  amount  due  upon  a  money  judg- 
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foent  will  discharge  the  judgment,  the  payment  having  been 
made  under  a  dry  agreement  that  it  should  operate  as  a  satis* 
faction  in  fuU.  It  was  held  in  Cumber  y.  Wanej  1  Strange,  426, 
the  leading  case  upon  the  subjecti  that  a  liquidated  indebted* 
cess  presently  due  could  not  be  discharged  by  a  payment  of 
less  than  the  whole  sum;  and  in  the  case  of  Fitch  y.  Sutton^  5 
Bast,  230,  the  doctrine  is  not  only  reasserted,  but  the  reason  of 
it  is  given, — such  a  contract  is  nudum  pcLCtum,  The  question 
has  been  adjudged  probably  in  every  state  in  the  Union,  and 
the  rule  has  been  uniformly  affirmed,  and  on  the  ground 
stated.  There  is  a  diversity  of  cases  that  are  sometimes  spoken 
of  as  exceptions  to  the  rule,  but  they  are  more  properly  not 
within  its  scope.  A  composition  going  solely  upon  the  grounds 
stated  is  universally  bad.  Inasmuch  as  the  discharge  in  this 
case  was  of  record,  it  is  possible  that  it  might  operate  as  an 
eetopx>el,  were  it  not  for  the  fact  that  the  complaint  itself  goes 
behind  the  record  and  exposes  the  fact  that  the  discharge  was 
entered  in  pursuance  of  a  nudum  pcLCtum,  The  cases  bearing 
upon  the  main  question  are  collected  in  1  Smith's  Lead.  Cas. 
147,  where  the  present  state  of  the  law  upon  the  point  is  ftally 
and  learnedly  exhibited  in  the  note  on  Cumber  T.  Wane^  1 
Strange,  426. 
The  judgment  is  affirmed. 

Whethsb  Past  Patmsztt  of  JuDOXXirr,  imdor  an  agreaiiM&t  that  it 
•hall  dioeharge  tho  whole,  haa  that  eflfoot^  aee  Freeman  on  JadgmHiH  "^ 
463^  citing  in  snpport  of  the  principal  caae  Ckarveif  ▼.  Jarvie,  64  BailK  179| 
•M  alao  ^ircf  T.  £rmAA»  66  Am.  Dec  635. 
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PAOFMBTY'  PuBOHASID  DUBUrO    OOVKBTDBS  WTTR  Wlflli  fiBFABJn  VUJiMi 

becomes  her  aepaawte  estate. 

ItonoAfis  BT  Gbahtei  ov  Husbahd^  of  Pbofsbtt  Pubobasid  mm 
Wife's  Sipabati  Funds,  and  deeded  to  her  during  oovnisai%  is  a  cUmd 
upon  her  title,  which  a  court  of  equity  will  relieve  against. 

Pbmmumptaon  is  that  Pbopxbtt  Gontbtbd  to  Wifb  fob  MoHxr  Oov- 
smsBATiOK  is  common  property,  bat  this  presumption  may  be  rebutted 
by  showing  that  it  waa  purchased  with  money  belonging  to  her  sepacate 
estate. 

Obm  PuBGHAflnra  ibok  Husbakd  Rial  Estatb  Dxbdbd  to  Wifb  for  a 
money  consideration  during  coverture  does  so  at  his  periL  Hie  record 
of  the  deed  is  notice  that  the  land  may  be  the  wife's  separate  prupeiiy^ 
and  is  sufficient  to  put  purchasers  upon  inquiry. 


104  Rambdell  v.  Fuller.         [CaL 

Action  to  foreclose  mortgage.    The  opinion  states  the  facts* 

Walter  Van  Dyke,  for  the  appellant. 

A.  and  H.  C.  CampbeU,  for  the  respondents. 

By  Conrt,  Sawyer,  J.  On  the  13th  of  November,  1856,  the 
premises  described  in  the  complaint,  for  a  consideration  ex* 
pressed  in  the  deed,  of  three  thousand  dollars,  were  conveyed 
by  one  George  W.  Brown  to  the  defendant  Jane  E.  Fuller^ 
who  was  then  the  wife  of  Silas  Fuller.  The  purchase-money 
was  paid  out  of  funds  belonging  to  the  separate  estate  of  Mrs. 
Fuller.  On  the  third  day  of  November,  1859,  Silas  Fuller,  at 
that  time  the  husband  of  defendant  Jane  E.  Fuller  (but  who 
was  very  soon  afterward  separated  from  her  by  a  decree  of 
divorce),  executed  a  conveyance  of  said  premises  to  L.  L.  Law* 
rence.  Said  Lawrence,  on  the  11th  of  August,  1860,  conveyed 
to  defendant  Summers.  These  deeds  were  regularly  acknowl* 
edged  and  recorded.  Both  Lawrence  and  Summers  took  their 
respective  conveyances  with  actual  knowledge  of  the  fact  that 
the  consideration  of  the  conveyance  from  Brown  to  defendant 
Jane  E.  Fuller  was  paid  out  of  the  separate  estate  of  Mrs. 
Fuller.  On  the  15th  of  June,  1861,  defendant  Summers  exe* 
cuted  the  mortgage  in  suit  to  one  Alexander  G.  Ramsdell,  to 
secure  the  note  set  out  in  the  complaint,  which  note  and  mort- 
gage were  afterward  assigned  to  plaintiff.  There  is  nothing 
other  than  the  record  of  the  deed  from  Brown  to  Jane  E.  Ful- 
ler to  show  that  plaintiff,  or  his  assignor,  the  mortgagee  in 
said  mortgage,  had  notice  at  the  time  of  the  execution  and 
assignment  respectively  of  said  mortgage,  that  Mrs.  Fuller 
claimed  the  land,  or  that  the  purchase-money  was  paid  to 
Brown  out  of  her  separate  estate.  Subsequent  to  the  execu- 
tion of  the  mortgage,  the  defendant  Jane  E.  Fuller,  in  an 
action  instituted  for  that  purpose  against  defendant  Summers, 
recovered  the  premises  in  question.  Plaintiff  brought  this 
action  to  foreclose  the  said  mortgage,  making  Mrs.  Fuller  a 
party  defendant. 

The  defendant  Jane  E.  Fuller  in  her  aniswer  set  up  her 
title  as  aforesaid,  alleging  plaintiff's  mortgage  to  be  a  cloud 
upon  it,  and  asking  as  affirmative  relief  that  the  said  mort- 
gage be  declared  null  and  void  as  against  her,  and  that 
the  same  be  set  aside,  and  be  removed  as  a  cloud  on  her 
title  to  said  premises.  The  facts  having  been  found  upon 
the  trial  as  herein  stated,  a  judgment  was  entered  in  accord- 
ance with  the  prayer  of  the  answer  of  defendant  Jane   K 
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Fuller;  and  firom  that  porti<»i  of  the  judgment  this  appeal  is 
taken. 

Conceding  Mrs.  Fuller  to  have  a  valid  title  as  against  the 
plaintifTs  mortgage,  there  can  be  no  doubt  that  the  mortgage 
18  a  cloud  upon  it,  which  will  be  removed,  within  the  principle 
of  the  case  of  Pixley  v.  HugginSj  16  Cal.  180,  and  numerous 
other  cases.  Proi)erty  purchased  during  coverture  with  fnnda 
which  constitute  a  part  of  the  separate  estate  of  the  wife  will 
also  be  her  separate  estate.  Such  a  transaction  would  only 
be  chan^ng  the  form  of  the  property,  which  is  already  held 
as  separate  estate,  without  in  any  degree  a£fecting  its  char* 
acter  as  separate  property. 

In  Hfuton  v.  Curl,  8  Tex.  242  [58  Am.  Dec.  110],  the  court 
say:  ^*It  is  the  setUed  doctrine  and  law  that  property  pur- 
chased during  the  marriage,  whether  the  conveyance  be  made 
to  the  husband  or  wife  separately,  or  to  them  jointly,  is  pre- 
sumed to  belong  to  the  community.  This  presumption  may 
be  rebutted  by  clear  and  satisfactory  proof  that  the  purchase 
was  made  with  the  separate  funds  of  either  husband  or  wife, — 
in  which  case  it  remains  the  separate  property  of  the  party 
whose  money  was  employed  in  the  acquisition.''  See  also 
Meyer  v.  Kinzer^  12  Cal.  252  [78  Am.  Dec.  538]. 

The  power  to  change  the  form  of  the  investment,  without 
imjiairing  the  right  of  the  wife,  is  absolutely  essential  to  the 
full  beneficial  enjoyment  of  her  separate  estate. 

A  presumption  arises  firom  a  conveyance  to  a  married 
woman  upon  a  money  consideration,  that  the  property  con* 
veyed  is  common  property.  But  this  is  only  a  presumption 
of  law  arising  from  the  fact  that  a  purchase  has  been  made 
during  coverture,  and  the  real  character  of  the  transaction 
may  be  shown.  It  is  much  easier  for  the  party  purchasing 
land  to  show  affirmatively  that  the  funds  used  are  separate 
property  of  the  party  purchasing  than  for  others  interested  to 
show  negatively  that  they  were  not.  The  evidence  is  pecu* 
Harly  within  the  knowledge  and  control  of  such  party.  For . 
these  and  other  reasons,  when  the  fact  is  required  to  be  proved, 
the  law  throws  the  burden  of  identifying  the  funds  as  a  part 
of  the  separate  estate  upon  the  party  claiming  the  benefit  of 
such  estate. 

In  this  case  it  was  shown  to  the  satisfaction  of  the  court, 
that  the  premises  in  question  were  purchased  with  funds  be- 
longing to  the  separate  estate  of  the  wife.  They  became  there- 
fore, in  fieust,  her  separate  property.  The  conveyance  was,  upon 
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its  £Ekce,  to  the  wife.  The  apparent  record  title  was  in  her, 
and  not  in  her  husband,  Silas  Fuller.  The  deed  is  sufficient 
in  law  to  convey  a  title  to  the  wife,  but  whether  it  did  in  {Btct 
convey  an  estate  in  common,  or  a  separate  estate,  manifestly 
depended  upon  a  fact  de  hors  the  deed.  Ostensibly  the  intent 
was  to  vest  the  title  in  the  grantee  named,  Jane  E.  Fuller.  It 
did  not  appear  on  the  face  of  the  deed  that  the  grantee  was  a 
married  woman,  or  that,  being  a  married  woman,  the  consid- 
eration was  paid  out  of  her  separate  estate.  The  deed,  then,  so 
far  as  shown  on  its  face,  might  have  conveyed  a  title  absolute 
to  a  feme  eole^  a  separate  estate  to  a  feme  covert j  or  an  estate  in 
common  to  husband  and  wife.  Upon  the  best  view  for  plain- 
tiff, the  deed  upon  its  face  was  equivocal.  But  it  afforded  to 
all  persons  seeking  to  acquire  title  under  it  a  clew  to  the  title, 
which  they  were  bound  to  pursue,  or  suffer  the  consequences 
of  their  laches.  The  grantee  is  a  woman.  The  presumption 
of  law  is  that  she  is  sole,  and  prima  facie  a  conveyance  from 
her  would  pass  the  title.  But  she  may  be  married,  and  her 
deed  may  not  pass  the  title.  The  fact  as  to  whether  she  is 
married  or  single  all  parties  dealing  with  the  land  must  ascer- 
tain, or  omit  to  do  so  at  their  peril.  So,  also,  if  a  grantee  of  a 
conveyance  for  a  money  consideration  is  a  married  woman  at 
the  date  of  the  conveyance,  prima  facie  a  conveyance  by  the 
husband  in  his  own  name  of  the  land  so  conveyed  to  the  wife 
will  be  presumed  to  pass  the  title;  but  in  fact  it  may  not,  for 
the  reason  that  the  land  may  still  be  the  separate  property  of 
the  wife,  which  he  has  no  power  to  convey.  And  in  such 
cases,  as  in  the  case  last  mentioned,  all  parties  claiming  title 
through  the  husband  to  lands,  the  title  to  which  never  stood 
in  his  name,  must  ascertain,  at  their  peril,  whether  he  did  in 
fact  have  the  power  to  convey. 

The  record  title  in  this  case  was  notice  to  all  the  world  that 
the  land  in  dispute  might  be  the  separate  property  of  Mrs. 
Fuller,  and  every  party  dealing  with  it  did  so  at  his  peril. 
The  plaintiff  was,  by  the  record,  put  upon  inquiry  as  to  the 
true  condition  of  the  title.  The  grantee  upon  the  record  was 
capable  of  taking  the  land,  and  was  a  different  person  from 
the  one  from  whom  the  plaintiff  derives  his  title.  If  the  plain- 
tiff did  not  avail  himself  of  the  means  afforded  by  the  record 
to  ascertain  the  true  state  of  the  title,  it  is  his  own  fault,  and 
he  cannot  claim  to  be  an  innocent  purchaser.  He  stands  in 
no  better  position  than  he  would  had  he  taken  his  mortgage 
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fiom  Fuller  himself.   We  fhink  the  judgment  folly  supported 
by  the  pleadings  and  the  facts  found. 
It  is  therefore  affirmed. 


PBBUMFnoir  o  THAT  PBOFSBrT  BiLORCw  10  OuMMUsim  JfiywT.  JQmmp» 
73  Am.  Dec  538^  and  note,  and  the  extended  note  to  Ooote  t.  Brtmmit  80  Id. 
4B6;  bat  this  presumption  nay  be  rebotted:  PbA  t.  FoiMfaiieryy  80  OaL  49^ 
4(5;  Peek  y.  Brummagim,  31  Id.  448;  Higghu  ▼.  Biggku,  46  Id.  268.  Land 
pmehaaad  with  the  wife's  separate  funds  is  her  separate  property:  Khrkpairitk 
T.  Bt^Tofdf  76  Am.  Dec.  363^  and  note.  A  pnrchaae  in  the  name  of  the  wife 
in  the  nsoal  oourse  of  business  is  sufficient  notice  to  pat  third  persons  on  in« 
^piiry  whether  the  property  was  separate  property  or  not;  Pedt  ▼.  Vimdmbergf 
SO  CU.  60;  Vaammk  ▼.  Amrth,  86  Id.  687»  609,  700;  Eaaa^  t.  WUhe,  66  Id. 
620,  all  citing  the  principal  case. 

Equttabu  Rklxkv  mat  bk  Had  AOAonrr  Oowitavois  which,  thoogh 
IneflEbctnal  to  pass  title,  will  cast  a  dood  thereon:  Pcrttr  r,  Pie9f  66  OaL  176^ 
citing  the  principal  case. 


Stevenson  v.  Smith. 
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DaKAGEB  mot  KmiMIARTLT  AOQBUniO  WEOU  THE  AOT  OOMPLADIED  Of  ABS 

SrwoAL,  and  nmst  be  pleaded  with  particalarity,  and  so  as  to  show  the 
facts  oat  of  which  they  arise,  or  thoy  cannot  be  recorered. 

Iv  AonoH  AfiAiNBT  Shkbitf  vob  Wbokqittl  Attaohmbht  of  mtat,  and  for 
damages  for  its  detention,  a  claim  for  damages  becanse  the  animal  hat 
lost  flesh,  in  conseqoenoe  of  having  been  kept  npon  short  paatumge,  and 
becanse  she  was  detained  daring  the  breeding  season,  is  a  cUim  for  spe- 
cial damages,  which  most  be  specially  and  speciflcally  pleaded. 

Bbbob  or  OouBT  in  Bjcfdbibo  to  Allow  Pabtt  Oobtb  cannot  be  lefiewed 
on  an  appeal  from  an  order  denying  a  new  triaL 

AcnoN  for  damages.    The  opinion  states  the  facts. 
Oeorge  Cadwalader^  for  the  appellant. 
W.  8.  Long^  for  the  respondents. 

By  Courty  Sawybb,  J.  This  is  an  action  to  recoyer  a  mare 
and  c(Ai  seized  by  the  defendant  (sheriff  of  Tehama  County) 
under  an  attachment,  and  damages  for  their  detention.  Plain- 
tiff recovered  the  property.  Plaintiff  moved  for  a  new  trial, 
on  the  ground  that  certain  special  damages  claimed  to  have 
been  proved  were  not  found  for  him.  The  motion  was  denied, 
and  Uie  plaintiff  appeals  from  the  order  denjring  a  new  trial. 

The  appellant  claims  that  the  evidence  shows  that  the  ani- 
mals were  placed  by  defendants  in  fields  where  the  pasturage 
was  poor,  and  that,  in  consequence  of  this  act,  they  lost  fleshy 
and  depreciated  in  value  to  the  extent  of  five  hundred  dollars. 
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Also,  ihat  the  mare  was  a  valuable  brood  mare,  taken  to  Te-^ 
hama  County  for  the  purpose  of  being  bred  to  a  partieular 
horse,  and  that  by  reason  of  the  taking  and  detention  by  de- 
fendants the.  breeding  season  was  lost,  whereby  a  further 
damage  was  shown  to  have  been  sustained,  to  the  amount  of 
five  hundred  dollars,  and  that  the  court  should  upon  the  evi- 
dence have  found  these  items  of  damage  for  plaintiff. 

On  examination  of  the  pleadings,  we  find  no  averments  in 
the  complaint  that  would  authorize  the  recovery  of  the  items 
claimed.  These  damages  are  special,  and  the  facts  out  of 
which  they  arise  must  be  averred  or  they  cannot  be  recovered. 

Mr.  Chitty  says:  ^^  Damages  are  either  general  or  special. 
General  damages  are  such  as  the  law  implies,  or  presumes  ta 
have  accrued  from  the  wrong  complained  of.  Special  dam- 
ages are  such  as  really  took  place,  and  are  not  implied  by 
law,  and  are  either  superadded  to  general  damages  arising 
from  an  act  injurious  in  itself,  as  when  some  particular  dam* 
age  arises  firom  the  uttering  of  slanderous  words  actionable  in 
themselves;  or  are  such  as  arise  from  an  act  indifferent  and 
not  actionable  in  itself,  but  only  injurious  in  its  consequences,'' 
etc.:  1  Ch.  PI.  895. 

Again:  ''  It  does  not  appear  necessary  to  state  the  former 
description  of  the  damages  in  the  declaration,  because  pre* 
sumptions  of  law  are  not  in  general  to  be  pleaded  or  averred 

as  facts,  etc But  when  the  law  does  not  necessarily 

imply  that  the  plaintiff  sustained  the  damages  by  the  act 
complained  of,  it  is  essential  to  the  validity  of  the  declaration 
that  the  resulting  damage  should  be  shown  with  particu« 
larity.  •  •  .  .  And  whenever  the  damages  sustained  have  not 
necessarily  accrued  from  the  act  complained  of,  and  con- 
sequently are  not  implied  by  law,  then,  in  order  to  prevent 
surprise  on  the  defendant,  which  might  otherwise  ensue  at  the 
trial,  the  plaintiff  must  in  general  state  the  particular  dam- 
age which  he  has  sustained,  or  he  will  not  be  permitted  to 
give  evidence  of  it.  Thus,  in  an  action  of  trespass  and  &lse 
imprisonment,  where  the  plaintiff  offered  to  give  in  evidence 
that  during  the  imprisonment  he  was  stinted  in  his  allowance 
of  food,  he  was  not  permitted  to  do  so,  because  the  fact  was 
not,  as  it  should  have  been,  stated  in  the  declaration;  and  in  a 
similar  action  it  was  held  that  the  plaintiff  could  not  give 
evidence  of  his  health  being  injured,  unless  specially  stated. 
So  in  trespass  'for  taking  a  horse,'  nothing  can  be  given  in  evi- 
dence which  is  not  expressed  in  the  declaration,  and  if  money 
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was  paid  over  in  order  to  regain  possession,  such  payment 
should  be  alleged  as  special  damages":  1  Ch.  PL  896. 

The  complaint  in  this  case  only  alleges  the  ownership  of  the 
animal,  the  value,  the  wrongful  taking  and  detention,  the  de- 
mand, and  that  plaintiff  ^'  has  sustained  damages  by  reason  of 
such  wrongful  taking  and  detention  of  said  chattels  and  pzoi^ 
erty  in  the  sum  of  one  thousand  dollars." 

From  these  facts  alone,  the  law  does  not  imply  either  of  the 
items  of  damages  claimed  to  have  been  proved.  The  first  item 
is  not  even  consequential  upon  any  of  the  facts  alleged,  but  re- 
sults from  other  acts  of  defendants  while  the  animals  were  in 
his  possession.  And  the  second  item  of  damages  would  not 
result  from  a  mere  taking  and  detention.    These 


damages  depend  upon  an  extraordinary  value  of  the  animal 
for  a  particular  purpose,  and  upon  the  special  use  to  which  she 
was  capable  of  being  applied.  The  fsLCiA  out  of  which  these 
items  of  special  damages  arise  must  be  alleged  in  the  com- 
plaint, or  they  cannot  be  recovered.  They  are  not  alleged, 
and  are  therefore  not  embraced  within  the  issues  to  be  tried. 
For  this  reason,  if  for  no  other,  the  plaintiff  is  not  entitled  to 
judgment  for  such  items  of  damages.  There  was,  then,  no 
error  in  not  finding  for  plaintiff  on  these  points. 

The  only  other  point  made  by  appellant  is,  that  the  court 
eired  in  not  giving  plaintiff  costs.  There  is  no  doubt  in  our 
minds  that  the  plaintiff  was  entitled  to  costs.  But  this  error 
in  no  way  affects  the  finding,  and  is  not  a  ground  for  a  new 
trial.  The  error  cannot,  therefore,  be  corrected  on  appeal  from 
an  order  denying  a  new  trial.  The  proper  mode  of  reviewing 
and  correcting  this  error  is  on  appeal  from  the  judgment,  but 
no  such  appeal  has  been  taken  in  this  case. 

Judgment  affirmed. 

BnoAJL  Dammob  most  vm  Aluwsd  aitb  PabtiouIiABLT  Stated:  8m  tibs 
Bote  to  Adams  JBxp,  Ch,  ▼.  JBffiertf  78  Am.  Doo.  887,  and  oum  eitod;  and  aee 
the  principal  oaae  citod  to  thia  effect  in  L.  T,  (h.  ▼.  8.  ^  W.W.B,  R.  Co,, 
41  GU.  M5;  6^  t.  ITmler,  84  Id.  162. 

Bbbob  a  Taxxsq  Oobis  has  vb  Rsvowsd  only  on  appeal  from  the  jodg* 
It:  XoaiyT.  I)MiibS30BL878;/)^T.iirorft»H41Id.M^ 
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PbOFLB   ex   BEL.    POLHEMUS   V.   PbATT. 

[38  GALiroBinA,  108,] 
ILortiAMUB  WILL  HOT  LiB  TO  Rivixw  Acnov  or  OooBT  -wbioh  it  jmdidat 

and  diferefeioiiary  in  its  natiire^  bat  the  remedy,  if  tat  error  haa  been  oon»> 

mitted,  ia  by  appeaL 
Mavbamub  will  hot  Lis  to  CkncpiL  Judgb  to  Emtbe  Judgiodit  or  Do* 

maaAL  upon  plaintiff's  motion,  and  at  hia  ooats,  where  the  motion  ia  re- 

aiated  by  defendant  and,  denied  by  sadh  Jndge;  for  in  a  oaae  of  thia  kind 

a  Judge  acta  judioLally. 

Mandamus.    The  opinion  states  the  fiEMts. 

Ddos  Lakey  for  the  relator. 

/.  P.  TreadwMy  in  pro.  per.^  against  the  writ. 

By  Court,  Sandbbson,  C.  J.  This  is  an  application  for  a 
mandamus  to  the  judge  of  the  twelfth  judicial  district,  com- 
manding him  to  enter  a  judgment  of  dismissal  in  an  action 
pending  in  his  court  wherein  the  relator  and  another  are  plain- 
tifby  and  James  P.  Treadwell  and  others  are  defendants. 

It  appears  that  the  plaintiffs  in  that  action,  upon  notice, 
moved  the  court  to  enter  a  judgment  dismissing  it  at  their 
costs,  as  provided  in  the  first  subdivision  of  section  148  of  the 
civil  practice  act.  This  motion  was  contested  by  defendant 
Treadwell,  upon  the  ground  that  he  had  made  a  counter-claim, 
and  hence  the  plaintiffs  could  not  dismiss  against  his  consent; 
and  in  support  of  his  opposition  to  the  motion,  Treadwell  re* 
lied  upon  the  pleadings,  proceedings,  and  a  stipulation  made 
in  the  action  between  the  parties  thereto,  and  an  affidavit  made 
by  himself  After  hearing  the  argument  of  counsel,  the  court 
denied  the  motion,  thereby  sustaining  the  grounds  of  the  ob» 
jection  to  the  motion  interposed  by  the  defendant. 

We  do  not  think  a  mandam/u8  will  lie  in  this  case.  The  real 
and  substantial  question  presented  for  the  decision  of  the  court 
by  the  motion  to  dismiss  was,  whether  the  defendant  had  set 
up  a  counter-claim  against  the  plaintiffs  upon  which  he  was 
seeking  affirmative  relief.  If  he  had  not,  the  plaintiffs  were 
undoubtedly  entitled  to  the  judgment  which  they  asked,  other* 
wise  not  The  solution  of  that  question  depended  upon  the 
judicial  reading  and  construction  of  the  defendant's  answer^ 
and  the  stipulation  between  the  parties,  and  the  effect  of  the 
latter  upon  the  former.  It  was  claimed  on  the  part  of  the 
plaintiffs:  1.  That  the  counter-claim  made  in  the  answer 
could  not  be  legally  made  in  the  action;  and  2.  That  the 
counter-claim  had  been  withdrawn  by  the  force  and  effect  of 
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ihe  stipulation.  Both  of  these  propositions  were  denied  bjr 
the  defendant,  and  in  deciding  them  the  judge  acted  judi- 
dally,  not  ministerially;  and  having  decided  them  according 
to  the  beet  of  his  ability,  a  mandamua  does  not  lie  to  compel 
him  to  reverse  his  dedsion  and  render  a  different  one:  Chase 
V.  BlacksUme  Canal  Company ^  10  Pick.  244;  People  ex  rd. 
Doughty  v.  Judges  of  Dutchess  County^  20  Wend.  658.  Thi» 
writ  lies  to  compel  a  subordinate  judicial  tribunal  to  proceed 
and  exercise  its  functions  when  it  has  neglected  or  refused  ti^ 
do  so;  but  when  the  act  to  be  done  is  judidal  or  discretionary, 
the  writ  cannot  direct  what  decision  or  judgment  shall  be  ren* 
dered,  nor  can  it  be  granted,  after  the  inferior  tribunal  ha» 
acted,  for  the  purpose  of  reviewing  its  dedsion:  People  v.  8ea> 
ton,  24  CaL  79.  If  the  court  has  committed  an  error  in  deny* 
ing  the  plaintiffs'  motion,  the  same  can  be  reviewed  on  appeal,, 
which  is  a  speedy  and  adequate  remedy  in  the  ordinary  course 
of  law  within  the  meaning  of  the  468th  section  of  the  practice 
act.    To  review  errors  is  not  the  office  of  the  writ  of  mandamus. 

The  case  of  People  ex  rel.  Smith  v.  Judge  of  the  Twelfth  DiS' 
trietj  17  Cal.  548,  was  a  much  stronger  case  for  the  relator 
than  this.  There  the  legislature  by  a  special  act  had  directed 
the  court  to  make  an  order  changing  the  venue  in  a  certain 
action  then  pending  before  it.  The  language  of  the  act  wa» 
clear,  explicit,  and  mandatory,  leaving  nothing  to  the  discre- 
tion of  the  court  The  court  nevertheless  refused  to  make  the 
order,  and  it  was  held  that  a  mandamus  would  not  lie. 

Mandamus  denied. 

Shavteb,  J.,  being  disqualified,  did  not  partidpate  in  the 
dedsion  of  this  case. 


Mahsiaicub  Don  hot  Ln  to  Bxvibw  Acmni  or  Ooobt  wbioh  it  JvdioU 
Mid  diflccetuniary:  Sea  Arierrj^  ▼•  Beaoen,  66  Am,  Deo.  791. 


Fbanklin  V.  Dobland. 

L2S  Oauvobiha,  ITS.] 

DsfKVDAST  ni  Ejbotmszvt  IB  HOT  EffroppiD  BT  ma  Dnn^  m  against 
tifl^  who  IB  an  entire  stranger  thereto. 

DsBD  or  Dbvknvaiit  nr  Ejectmbxtt  will  not  Opsuti  ab  Ebtoffil  t» 
Pais  npon  him,  as  against  the  plaintif)^  who  is  a  stranger  thereto^  in  re* 
gard  to  the  description  of  the  land  stated  therein,  if  it  does  not  appear 
that  such  description  was  inserted  with  a  view  to  inflnence  the  plainod 
m  the  conduct  off  his  own  affiurs,  or  that  he  was  influenced  by  it  ii^ 
fact. 
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iv  Fizzvo  BoDinuBiB^  Moiruiaim  MmrmsBD  nr  Dud  Goti 

BbGITAU  ZV  DXED  TO  WmOH  DXTEirDABT  O  PABTT  in>  FLAIXTIIV  8XBAV< 

are  admiMible  in  evidenoe  m  simple  udmiwrininii  only,  mada  by  tlie  paity 
by  whom  the  deed  wm  ezeoated. 

ywamm  o  so  Fab  Offosid  to  EyiDiircB  am  to  Josnrr  Ksw  Tbui^ 
where  in  a  trial  in  an  action  of  ejectmsnti  npon  a  ^pieation  of  Nwndaiy, 
tfaa  teetimimy  off  five  nnimpeaohed  witneaaee  stood  opposed  to  tiM 
description  contained  m  a  deed  to  which  one  of  the  parties  was  » 
stranger,  and  the  Tordict  found  the  fact  as  recited  in  the  deed. 

ir  Oifs  Who  is  hot  Owhsb  ov  Lot  ov  Labi),  Aim  Bxboutiko  Dikd  cC 
it  to  another,  is  placed  in  possession  of  the  lot  by  the  real  owner,  ho  nugr 
avail  himself  of  this  possession  as  a  defense  in  ejectment  brongfat  againsi 
him  by  his  grantee. 

Obantob  ov  Land  Taking  Adtkbsi  Pobsission  Subssquint  to  ma  Doed^ 
and  holding  oontinnons  adverse  possession  for  five  yean^  may  set  np  the 
statate  of  limitaticms  as  a  defense  in  an  aotion  of  ejeetniflnft  faroii|^t 
against  him  by  his  grantee. 

Ejectment.    The  opinion  states  the  fiEMsts. 

Edward  TompHnSj  for  the  appellant. 
Edward  F,  Head^  for  the  respondent. 

By  Court,  Shafteb,  J.  This  action  was  brooght  to  tecofer 
the  pieces  or  parcels  of  lands  in  San  Francisco  described  in 
the  complaint,  and  referred  to  throaghont  the  case  as  parcels 
1, 2,  and  3.  The  plaintiff  had  judgment  for  the  first  and  third 
fiarcelSi  and  the  defendant  for  the  second.  The  defendant  ap- 
peals firom  the  judgment  in  favor  of  ihe  plaintiff  for  the  fiivt 
jtnd  third  parcels,  and  from  the  order  denying  his  motion  fiv 
new  trial.  No  appeal  has  been  taken  by  the  plaintiff  firom 
ihe  judgment  against  him  for  the  second  parcel. 

The  answer  denies  the  right  of  the  plaintiff  to  the  several 
lots, — sets  up  title  in  the  defendant  and  adverse  possessioQ 
-of  the  first  parcel  for  more  than  thirteen  years,  and  title  in 
fiamuel  Grim  and  adverse  possession  of  the  third  parcel  fitf 
thirteen  years,  and  that  defendant  is  not  and  has  not  been  in 
the  possession  thereof  except  as  the  tenant  of  said  Samnel 
Crim. 

The  defendant  quitclaimed  the  first  parcel  sued  for  to  Oroat 
June  12,  1854,  who  quitclaimed  to  Robles  in  1856,  who,  on 
the  20th  of  March,  1863,  conveyed  to  the  plaintiff.  The  north 
line  of  the  parcel  was  described  in  the  plaintiff's  deed  to  Oroat 
SB  follows:  '' Commencing  at  a  point  on  the  west  line  of 
Dolores  Street,  in  said  city,  where  it  is  intersected  by  a  poet- 
jtnd-rail  fence  designed  for  pickets,  alcmg  which  is  planted  a 
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row  of  Cottonwood  trees.''  The  location  of  this  row  of  trees  was 
one  of  the  governing  questions  of  fact  controverted  by  the 
parties  at  the  trial.  The  defendant  introduced  five  witnesses^ 
all  of  whom  placed  the  trees  on  the  line  claimed.by  him;  and 
the  one  witness  who  located  them  in  the  first  instance  accord- 
ing to  the  views  of  the  plaintiff,  by  whom  he  was  called,  after 
hearing  the  witnesses  for  the  defense,  went  voluntarily  upon 
the  stand,  and  so  corrected  his  first  statement  as  to  bring  it 
into  substantial  agreement  with  the  testimony  given  by  them. 
All  of  these  witnesses  were  acquainted  with  the  locality;  none 
of  them  were  impeached,  nor  is  there  anything  in  the  record 
reflecting  in  the  slightest  degree  upon  their  trustworthiness. 
The  only  evidence  relied  upon  in  rebuttal  was  found  in  a  mort- 
gage executed  by  the  defendant,  Borland,  to  one  Debus,  in 
August,  1856.  The  premises  covered  by  the  mortgage  are  de- 
scribed therein  as  follows:  "Commencing  at  a  point  on  the 
western  line  of  Dolores  Street,  formed  by  the  intersection  of  the 
floathem  line  of  lands  owned  by  J.  P.  Coater  with  said  Dolores 
Street;  thence  running  southerly  on  said  line  of  Dolores  Street 
250  feet  to  lands  recently  deeded  by  the  party  of  the  first  part 
to  R.  V.  Groat;  thence  at  right  angles,"  eto.  It  is  conceded, 
if  the  northern  line  of  the  lot  conveyed  by  the  defendant  to 
Oroat  in  1854 — that  is,  the  row  of  Cottonwood  trees — was  in 
fact  250  feet  south  of  the  starting-point  named  in  the  mort- 
gage, that  the  lot  so  conveyed  to  Groat  in  1854  is  the  one 
described  in  the  complaint. 

It  is  insisted  for  the  respondent  that  the  defendant  was 
estopped  by  the  mortgage  from  saying  that  the  northern  line 
of  the  Groat  lot  was  not  in  fact  250  feet  to  the  south  of  the 
point  where  Dolores  Street  is  intersected  by  Coater's  south 
line.  This  position  is  not  tenable.  The  plaintiff  is  an  entire 
stranger  to  the  mortgage  and  the  mortgage  right,  and  there- 
fore there  can  be  no  estoppel  by  deed;  and  as  it  does  not  ap- 
pear that  the  description  was  inserted  in  the  mortgage  witib 
any  view  to  influence  the  plaintiff  in  the  conduct  of  his  own 
affairs,  and  particularly  as  it  does  not  appear  that  the  plain- 
tiff ever  was  influenced  by  it  in  fEust,  it  is  apparent  that  the 
elemente  of  an  estoppel  in  paU  are  lacking  also.  The  de- 
scription in  the  mortgage  stands,  then,  as  a  simple  admission. 
If  it  had  been  proved  that  the  defendant,  having  his  atten- 
tion called  to  the  point  as  a  principal  question,  had  deliber- 
ately stated  that  the  north  line  of  the  Groat  lot  was,  to  his 
knowledge,  250  feet  south  of  the  Coater  comer,  the  state* 
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ment  would,  in  our  judgment,  have  been  entitled  to  macb 
higher  consideration  than  can  be  claimed  for  it  as  it  stands  in 
the  mortgage.  Nothing  is  more  common  than  discrepancies 
between  the  monuments  and  the  courses  and  distances  set 
forth  in  deeds.  In  such  cases  the  monuments  govern;  and 
for  the  reason  that  they  are  usually  stated  upon  full  Imowl* 
edge  and  reflection,  while  as  to  courses  and  distances,  they 
are  most  frequently  arrived  at  by  estimate  or  guess  in  all 
those  cases  where  visible  monuments  are  named.  For  these 
reasons,  we  consider  that  the  admission  contained  in  the 
mortgage  to  Debus  does  not  detract  materially  from  the  weight 
of  the  testimony  of  the  six  witnesses  referred  to  as  to  the  loca-^ 
tion  of  the  row  of  cottonwood  trees  named  in  the  deed  under 
which  the  plaintiff  claims.  We  therefore  hold  that  the  find- 
ing of  the  court  on  that  point  is  so  far  opposed  to  the  evidence 
as  to  justify  the  awarding  of  a  new  trial. 

As  to  lot  No.  8,  there  was  no  conflict  in  the  evidence  on  the 
question  of  titie.  The  plaintiff  claimed  under  titie  derived 
from  the  defendant  through  a  chain  of  quitclaim  deeds. 
There  was  no  evidence  that  the  defendant,  from  whom  the 
title  started,  was  himself  the  owner  of  the  lot,  or  that  he,  or 
the  plaintiff,  or  any  intermediate  party  in  the  chain,  was  ever 
in  possession  before  or  at  the  time  when  the  deed  was  given* 
The  defendant,  under  proper  allegations  in  his  answer,  intro* 
duced  evidence  tending  to  prove  that  he,  after  the  execution 
of  the  deed  under  which  the  plaintiff  claimed,  was  placed  in 
the  possession  or  custody  of  the  lot  as  the  agent  of  one  Crim^ 
who  claimed  to  be,  and  as  tbe  evidence  tended  to  prove  was^ 
in  fact,  the  owner  of  the  land.  If  Grim  was  the  owner  of  the 
lot,  and  put  the  defendant  in  custody  of  it  after  the  date  of 
the  defendant's  quitclaim,  there  can  be  no  just  pretense  that 
the  defendant  could  not  avail  himself  of  that  state  of  facts  ta 
protect  himself  in  that  custody  (assuming  now  that  his  cus» 
tody  amounted  to  a  personal  possession  on  his  part),  even 
though  he  had,  prior  to  his  assuming  such  custody,  quit- 
claimed the  lot  to  Martel,  under  whom  the  plaintiff  claimed 
directly.  We  consider  the  findings  in  relation  to  this  lot  as 
opposed  to  all  the  evidence  having  to  do  with  the  rights  of  the 
parties  with  respect  to  it. 

It  appears  from  the  record  that  the  "  defendant  offered  to 
prove  by  legal  and  competent  testimony  that  he  had  been  in 
the  open,  notorious,  and  adverse  possession  of  the  Groat  lot 
for  more  than  five  years  next  preceding  the  commencement- 
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of  the  action.*'  The  plaintiff  objected  to  the  evidence  gen- 
erally, and  it  wafl  excluded  by  the  court.  The  counsel  for  the 
respondent  seeks  to  justify  this  ruling  on  the  broad  ground 
that  a  ''  grantor  cannot  set  up  the  statute  of  limitations  against 
his  own  deed."  We  consider  that  a  grantee  can,  under  cir- 
cumstances, be  disseised  by  his  own  grantor  as  well  as  by 
another.  In  the  matter  of  an  adverse  possession  taken  by  a 
grantor  subsequent  to  his  deed,  and  continuously  held  there- 
after, the  possession  is  not  the  possession  of  the  grantee's 
"  predecessor,"  as  that  term  is  used  in  the  sixth  section  of  the 
statute  of  liinitations.  The  effect  of  that  section  is  to  allow  a 
grantee  to  tack  to  his  own  the  possession  of  his  grantor  pre- 
ceding the  grant,  for  the  purpose  of  working  out  a  bar  against 
him  who  has  the  legal  title. 

The  terms  of  the  offer  in  this  case  were  of  the  broadest,  and 
if  the  maker  of  a  quitclaim  deed  can,  under  any  conceivable 
state  of  facts,  hold  the  premises  quitclaimed  adversely  to  the 
party  to  whom  the  deed  is  given,  then  the  ruling  was  erro- 
neous. We  hold  such  adverse  possession  to  be  possible  in  law, 
and  that  is  the  only  point  raised  upon  the  record  for  review. 

Judgment  reversed,  and  a  new  toial  ordered, 

Ih  Fdoqio  Bovnbabiis,  MowuMiirra  Govnor  OouBSii  ahd  DmAVOMS 
Skkardam  v.  Chiekering,  77  Am.  Dec  769,  and  aoto. 

BaoiTAifl  nr  Dud  as  EvnmroB:  See  Otiborm  v.  JlkkUcottf  65  Am.  Deo. 
406^  endnote. 

Stbaxoebs  to  Dkxd  abx  hot  FftaGLUDSD  from  ahoiwing  the  pmpooe  for 
wldoh  it  was  executed:  SatUrlee  r.  BUn^  86  Od.  606;  Darkmd  ▼.  MagUttm^ 
47  Id.  487,  citmg  the  principal  case. 

Gbantob  of  Laitd  mat  8u]»iQxn»TLT  AcQUiBS  ToLB  thereto  hj  adTens 
It  Lord  T.  Sawytr^  67  Cal.  67,  dting  the  prindpal 
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[SB  Caufobmia,  aSLl 

Araobiibiit,  BaavLAB  upon  its  Faob,  is  not  Von>  beoanae  the  oomplaint 
doea  not  set  np  a  cause  of  action  which  would  warrant  the  issuance  of 
an  attachment. 

At  Action  aoain8t  Shiriif  vob  Violation  of  Dutt  in  Sebtiob  of  At- 
tachment, if  he  relies  on  matters  occurring  after  its  isenanoe  and 
operating  to  dissolve  it,  such  matters  must  be  specially  pleaded. 

Wbkbx  Dkfbnsb  must  bb  Speoiallt  Pleaded,  Omission  to  Plead  It  la 
not  cured  by  the  introduction,  without  objection,  of  evidence  in  sappott 
of  it^  and  the  finding  of  the  facts  in  relation  to  it  by  the  court. 
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SBMBm  BaoKViva  ATTAOHmirr  Rboulab  oh  its  Paob  cannot  pay  «▼« 
the  money  obtained  by  him  from  the  sale  of  property  levied  on  by  yirtne 
of  the  writ  to  a  junior  attaching  creditor,  because  the  oomplaint  in  the 
action  on  which  the  first  attachment  was  issued  did  not  set  forth  a  causa 
of  action  upon  which  en  attachment  could  issue. 

It  la  Dorr  of  Shemff  RjKWivnio  Money  ok  Bzioutzoh  Salx  of  prop- 
erty, levied  on  by  virtue  of  attachments,  to  apply  the  money  in  the 
order  of  the  attachments.  The  sheriff  has  no  right  to  go  back  of  the 
process  and  raise  the  question  as  to  the  validity  of  the  attachments. 

Whxthxk  Junior  Attachino  Cbbditob  can  Suoowstolly  Attack  Valii>. 
ITT  OF  Priob  Attachmbnt  on  the  same  property,  on  the  gronnd  that 
the  complaint  did  not  contain  a  cause  of  action  upon  a  contract,  expreaa 
or  implied,  for  the  direct  payment  of  money,  quart. 

Party  cannot  Rxcovkb,  aoawst  Another,  Judgment  Payable  in  Gold 
OR  Silver  Coin,  on  the  ground  that  the  other  received  for  him  the  sum 
sued  for  in  that  form,  unless  the  kind  of  money  received  is  ^edally 
averred  in  the  complaint. 

Action  on  sheriff's  bond.    The  opinion  states  the  facts. 

Velos  Lake  and  RobeH  F.  Marriaon,  for  the  appeUants. 

James  C.  Cary,  for  the  respondents. 

By  Court,  Shaftbr,  J.  This  is  an  action  on  a  shwiT. 
bond  given  by  defendant  Reed,  sheriff  of  the  county  of  Hum- 
lK>ldt,  and  executed  by  the  other  defendants  as  his  «a"fe«v 

The  complaint  alleges  that  the  plaintiffs,  m  the  year  1856, 
brought  an  action  in  the  superior  court  of  the  aty  of  Saa 
Francisco  against  Ross  and  McLean  for  three  thousand  dol- 
S^then  due  and  owing  from  the  defendants  to  the  plaintiffs; 
that  having  filed  an  aflfidavit,  and  given  the  necessary  bonds. 
In  aSent  issued  for  the  sum  of  $1,632.08  direct^  to  the 
sheriff  of  the  county  of  Humboldt,  which  wnt  was  thereafter 
delivered  to  Reed,  as  such  sheriff,  for  semce,  f^d  ^^» 
thereafter,  and  by  virtue  of  the  process,  attached  property  of 
^Tand  McLean  more  than  sufficient  to  satisfy  the  attach- 
ment and  the  costs  of  serving  the  same;  that  the  sheriff 
thereafter  sold  the  property  under  the  attachm^t,  a^id  that 
Jhe  proceeds  were  more  than  sufficient  to  satisfy  the  plaintiffs 
claim  and  the  sheriff's  fees  and  charges;  that  the  plain- 
tiffs thereafter  recovered  judgment  in  said  action  for  the  sum 
of  $1632.08,  and  $50.50  costs,  which  judgment  remains  m 
?ull  force  and  unsatisfied;  that  Reed  thereafter,  in  derogation 
of  the  plaintiffs'  rights,  paid  the  money  in  his  hands  to  jmnor 
attaching  creditors  of  Ross  and  McLean,  under  pretense  that 
tie^ttochment  of  tiie  plaintiffs  was  a  nullity;  that  the  plaia. 
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tiffs  {hereafter  sued  ont  an  execution  on  their  judgment  and 
delivered  it  to  the  sheriff,  who  returned  it  nvUa  bona.  The 
complaint  then  proceeds  to  set  forth  the  sheriff's  bond,  and  to 
assign  the  breach  on  which  the  plaintiffs  rely,  vis.,  the  mis- 
a]q[>lication  of  the  funds,  as  befpre  stated. 

Thd  answer  contains  a  general  denial  of  all  the  plaintiffs' 
allegations,  and  a  special  defense  that  ^'  the  cause  and  causes 
of  action  stated  and  set  forth  in  the  complaint  in  the  superior 
court  in  the  city  of  San  Francisco,  by  the  said  plaintiffs, 
against  Charles  8.  Ross  and  Hector  H.  McLean,  was  not  and 
were  not,  as  set  forth  in  said  complaint,  upon  contract  or  con- 
tracts, express  or  implied,  for  the  direct  payment  of  money; 
and  that  the  attachment  issued  in  said  action  was  invalid, 
illegal,  and  void.''  There  are  two  other  special  defenses  stated 
in  the  answer,  but  no  question  is  made  upon  either. 

There  were  in  fact  two  complaints  filed  in  the  action, — one 
original  and  the  other  amended;  and  it  does  not  appear  pre- 
cisely whether  the  complaint  referred  to  in  the  first  special  an- 
swer named  is  the  original  or  the  amended  complaint;  nor 
does  it  make  any  difference,  in  the  view  that  we  take  of  the 
case,  whether  the  reference  is  to  the  one  or  the  other. 

The  case  was  tried  by  the  court.  The  findings  are  contained 
in  the  record,  and  the  appeal  is  from  the  judgment  entered 
thereon  in  favor  of  the  plaintiffs. 

1.  The  court  has  found  that  the  attachment  issued,  in  fact, 
upon  the  original  complaint;  and  that  the  complaint  was 
thereafter  amended  by  the  introduction  of  new  counts,  which, 
as  is  apparent,  set  up  causes  of  action  not  within  the  pur- 
view of  the  original  complaint;  and  it  is  insisted  that  these 
amendments  operated  as  a  dissolution  of  the  attachment.  It 
appears,  also,  that  the  fourth  count  was  demurred  to  specially, 
and  that  the  count  was  adjudged  to  be  insufficient;  and  it 
is  claimed  that  the  attachment  was  thereby  dissolved.  But 
the  demurrer  and  the  decision  upon  it, — the  fact  of  the 
amendments,  the  nature  of  them,  and  the  fact  that  they  were 
made  subsequent  to  the  attachment, — are  all  new  matter. 
They  are  reconcilable  with  the  truth  of  every  averment  in  the 
complaint,  and  if  they  could  have  any  operation  it  would  be  by 
way  of  avoidance.  The  question  of  their  legal  effect  cannot  be 
gone  into  on  this  appeal,  for  they  were  not  specially  pleaded. 
The  circumstance  that  the  facts  have  been  found  by  the  court, 
and  upon  evidence  to  the  introduction  of  which  it  does  not  ap- 
pear that  the  respondents  objected,  is  of  no  avail.    The  cast 
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rnuBt  be  determined  upon  the  &ct8  as  related  to  the  ieeoefl 
joined:  Smith  y.  OwenSj  21  Cal.  12. 

2.  The  court  hae  found  the  allegations  of  the  complaint  to 
be  true;  and  under  the  issues  taken  on  the  first  special  answer, 
the  finding  is  that  the  original  complaint  contained  four 
counts:  the  first,  for  goods  sold  and  delivered;  the  second,  for 
money  paid,  laid  out,  and  expended;  the  third^on  an  account 
stated;  and  the  fourth,  on  a  special  contract  made  between  the 
parties  on  the  tenth  day  of  April,  1866,  whereby  the  plaintiffs 
agreed  to  purchase  and  consign  groceries  to  the-  amount  of 
two  thousand  dollars  to  Ross  and  McLean,  for  sale  on  joint 
account.  The  plaintiffs  were  to  receive  interest  at  the  rate  of 
one  per  cent  per  month,  two  and  one  half  per  cent  commission 
for  purchasing,  and  seven  and  one  half  per  cent  of  the  net 
profits.  The  defendants  were  to  render  an  account  quarterly. 
The  goods,  when  shipped, ''  were  to  be  regarded  and  held  as 
consignment  from  said  McComb  &  Co."  It  was  further  averred: 
^^  That  in  pursuance  of  said  contract,  they  (the  plaintiffs), 
from  time  to  time,  consigned  to  the  defendants  goods  and 
merchandise  to  the  value  of  three  thousand  five  hundred  dol- 
lars, at  cost  prices,  for  cash;  which  goods  and  merchandise 
were  received  by  said  defendants,  under  and  in  pursuance  of 
said  contract,  to  be  held  and  accounted  for  by  said  defendants 
as  consigned  goods.  And  the  plaintiffs  aver  that  the  said  de- 
fendants have  in  no  manner  accounted  to  the  plaintiffs  for 
said  merchandise,  or  the  proceeds  thereof,  nor  for  any  part  of 
the  same,  but  have  converted  and  disposed  thereof  to  their  own 
use,  and  have  wholly  neglected  and  failed  to  render  to  the 
plaintiffs  any  account  of  sales  of  said  goods,  notwithstanding 
more  than  three  months  have  elapsed  since  the  said  goods  and 
merchandise  were  consigned  to  and  received  by  said  defend- 
ants as  aforesaid.  And  the  plaintiffs  aver  that  although  often 
requested,  the  defendants  have  not  paid  to  the  plaintiffs  the 
several  sums  of  money  aforesaid,  or  any  part  thereof.  Where* 
fore  they  pray  judgment  for  three  thousand  dollars." 

1.  It  is  claimed  for  the  appellants  that  the  action,  in  so  £bi 
as  the  fourth  count  is  concerned,  is  not  based  '^upon  a  con* 
tract  expressed  or  implied,  for  the  direct  payment  of  money." 
The  respondents  controvert  this  proposition,  but  they  insist^ 
primarily,  that  neither  the  sheriff  nor  his  sureties  can  raise 
the  question;  and  we  think  the  point  well  taken. 

Conceding  for  the  purposes  of  argument  that  the  fourth 
count  sounds  in  damages,  still  the  attachment  was  not  void. 
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The  writ  was  regular  on  its  fSstce,  and  tberefbre  was  good  as  a 
protection  to  the  officer.  The  attachment  would  hare  held, 
as  between  the  i>artie8  to  the  action,  in  the  event  of  a  failure 
<m  the  part  of  the  defendants  to  raise  the  objection.  It  was 
held,  in  Bacon  v.  Cropsey^  8  N.  Y.  195,  that  where,  under  the 
provisions  of  a  statute,  an  execution  might  issue  thirty  days 
^fter  the  entry  of  a  judgment,  ^Hhe  fact  that  it  was  issued 
within  a  shorter  period  was  not  a  defense  to  a  sheriff  in  an 
action  against  him  for  false  return";  and  "that  an  execution 
«o  issued  was  not  void,  but  voidable."  The  court,  in  the  case 
at  bar,  had  jurisdiction  of  the  action,  and  therefore  had  juris- 
diction over  the  question  of  the  attachment:  Cruyi  v.  PhUlipSj 
7  Abb.  Pr.  209.  And  it  appears,  further,  that  the  validity  of 
the  attachment  was  in  fact  passed  upon  by  the  court,  on  a 
motion  to  dissolve  made  by  the  parties  defendant,  and  that 
the  motion  was  overruled.  This  decision,  if  objectionable  at 
all,  was  erroneous  at  the  worst,  and  not  coram  non  judice.  No 
appeal  was  taken  from  the  judgment  subsequently  rendered, 
and  the  interlocutory  order  is  now  rea  judicata  as  between  the 
parties  to  the  record.  It  follows  that  if  no  attachment  but 
the  plaintiffs'  had  been  put  upon  the  property,  and  the  defend- 
ant had  failed  to  pay  over  the  proceeds  on  execution,  the  ob- 
jection now  urged  to  the  validity  of  the  attachment  would  not 
have  availed  the  sheriff  as  a  defense.  This  conclusion  is 
further  sustained  by  Jones  v.  Cooky  1  Cow.  809;  Rosa  v.  Luther, 
4  Id.  158  [15  Am.  Dec.  341];  Dominick  v.  Eacker,  8  Barb.  17. 
Buffandeau  v.  Edmondsony  17  Cal.  441  [79  Am.  Dec.  139],  was 
trespass  against  a  sheriff  for  five  thousand  dollars  damages, 
for  proceeding  to  sell  the  plaintiff's  property  under  execution 
after  service  of  an  injunction  restraining  such  sale.  The  de- 
fense went  upon  the  ground,  in  part,  that  the  plaintiff  had  no 
right  to  an  injunction;  that  is,  upon  the  ground  that  the 
-court  erred  in  granting  the  injunction.  The  court  say:  ''It  is 
'Unnecessary  to  consider  whether  the  bill  of  complaint  showed 
a  proper  case  for  an  injunction,  or  whether  the  injunction  was 
regularly  granted  or  not.  It  was  enough  for  the  sheriff  that 
a  court  of  competent  jurisdiction  had  made  the  order,  and 
ihen  it  became  his  duty  to  obey  it.  It  is  no  part  of  the 
sheriff's  duty  to  sit  in  judgment  upon  official  acts  and  reform 
the  errors  or  revise  the  orders  of  a  judge."  McOovem  v.  Payn^ 
82  Barb.  84,  cited  for  the  appellants,  is  not  in  point.  There 
the  order  of  arrest  was  examined  on  the  motion  of  the  defend* 
ant  made  by  him  in  the  action. 
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The  BXibsequent  attachment  of  Fleishman  varied  neither  the 
rights  nof  the  duties  of  the  sheriff,  as  above  stated.  He  was 
but  a  ministerial  officer  before  the  second  attachment  was 
made,  and  the  making  of  it  did  not  vary  the  extent  nor  the 
quality  of  his  powers.  The  plaintiff's  attachment  and  execu- 
tion were  all  final  documents  as  to  the  sheriff.  He  had  no 
right  when  he  received  Fleishman's  attachment  to  go  back  of 
that  process  and  raise  the  question  of  its  validity  upon  the 
pleadings  in  the  action  in  which  it  was  issued,  nor  was  he  at 
liberty  to  concern  himself  with  that  question  when  he  received 
Fleishman's  execution.  The  rule  of  official  duty  in  the  mat- 
ter of  the  plaintiff's  process  was  the  same.  When  the  sheriff 
received  the  respective  executions,  it  was  his  duty  to  apply  the 
money  in  the  order  of  the  attachments  as  required  by  law. 
Had  he  done  so,  his  ministerial  duties  would  have  been  ful- 
filled, and  he  would  have  been  protected  against  all  attacks 
that  might  have  been  made  upon  him  at  the  suit  of  Fleishman. 
If  Fleishman  had  the  better  right,  it  was  his  business  to  move 
in  the  matter  in  person,  and  in  one  of  the  alternative  modes 
pointed  out  in  Speyer  v.  Ihmela,  21  Cal.  287.  Or  if  the  execU'* 
tion  creditors  were  respectively  pushing  the  sheriff  at  law,  and 
he  did  not  care  to  solve  the  question  of  his  own  duty,  he  might 
under  proper  proceedings  have  obtained  judicial  direction. 
But  as  a  sheriff  can  under  no  circumstances  go  back  of  an 
execution  and  disobey  its  expressed  mandate  on  the  ground 
that  the  judgment  upon  which  it  issued  was  erroneous  in  fact 
or  in  his  opinion,  so  he  cannot  under  any  circumntances  go 
back  of  a  writ  of  attachment  valid  on  its  face  and  adjudge  the^ 
question  of  the  party's  right  to  it  upon  the  pleadings,  and  cer- 
tainly not  in  a  case  where  the  precise  point  has  been  raised 
and  determined  by  the  court  in  advance:  Crocker  on  Sheriffs^ 
sec.  844;  Dixey  v.  PoUockj  8  Cal.  573. 

Further,  it  may  well  be  doubted  whether  Fleishman  could 
have  established  a  better  right  in  himself  to  the  the  funds  in  the 
sheriff's  hands  by  force  of  the  alleged  error  if  he  had  moved 
directly  in  the  matter:  Patrick  v.  MorUadeVy  13  Cal.  434;  JFVt- 
dcTiberg  v.  Piersony  18  Id.  152  [79  Am.  Dec.  162];  Drake  oa 
Attachments,  c.  39.  But  that  is  a  question  which  it  is  not 
necessary  for  us  to  decide. 

The  judgment,  in  so  far  as  it  provides  for  a  recovery  in> 
United  States  coin,  is  erroneous.  The  complaint  does  not  make 
a  case  within  the  specific-contract  act.  The  allegation  is,  that 
^the  said  Reed,  sheriff  as  aforesaid,  sold  the  said  property  and 
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ooQverted  the  same  into  cash,  and  received  as  the  proceeds  of 
•aeh  sale  more  money  than  was  sufficient  to  satisfy  the  plain- 
tifliBi'  said  demand,  and  all  tiie  lawful  fees  and  charges  of  the 
said  Reed  in  that  behalf."  The  right  to  the  relief  given  is 
peculiar  and  exceptional,  and  if  a  party  would  recover  money 
in  the  form  of  gold  or  silver  of  one  who  received  it  for  hin^ 
in  that  fiounj  the  form  or  kind  of  money  received  should 
be  specially  averred:  Stats.  1863,  p.  687.  There  are  other 
grounds  on  which  the  validity  of  the  judgment  in  this  par* 
ticular  may  be  questioned,  but  inasmuch  as  it  is  not  necessary 
to  pass  uix>n  them,  we  forbear  to  discuss  them. 

The  court  below  is  directed  to  modify  the  judgment  by 
striking  out  that  portion  of  it  which  requires  tiiat  the  sum 
recovered  should  be  paid  in  gold  or  silver  coin  of  the  United 
States;  the  judgment  as  so  modified  to  stand  as  the  judg- 
ment in  the  case. 


iBBaouLABims  Aim  Ddsoib  nr  AiTAumuui'ii^  and  right  of  third  par* 
tias  to  question  validity  of  attachment  in  collateral  prooaedings:  Sea  the  ez» 
tsnded  note  to  FriedeiUierg  v.  Piermm,  79  Am.  Dec  16S. 

Dorr  or  Sbxbxfw  cx>iiGiBKnro  Attaokxd  Pbopsbtt:  See  ffartlkb  v.  Jfo* 
Ltme^  84  Am.  Dec.  464»  and  note. 


Lane  v.  Gluokaup. 

[28  CAUftWHiA,  288.] 

OoOTKACT  AoKtiTTTO  TO  Pat  Smjiiio  SxjM  nr  QoLD  CkXDT,  or  npon  behu^ 
thereof  to  pay  anch  further  anm  aa  may  be  equal  to  the  difference  i& 
Talne  between  gold  coin  and  legal-tender  notea,  belonga  to  the  claaa  of 
oontracte  provided  for  in  the  ao-caUed  specifio-oontiract  act  of  California, 
and  may  be  enforced  according  to  its  meaning;  and  the  meaning  of  anck 
contract  ia  that  the  maker  will  pay  in  gold  coin,  or  if  he  doea  not  do  ao, 
in  legal-tender  notea  at  their  gold  value,  and  a  judgment  may  be  rendered 
on  anch  contract  payable  in  gold  coin  alone. 

OiLiioiuiiA  Spicmo-coirTRAOT  Acr  wab  hot  Intutssd  to  Ijboalde» 
OoHTRACXB  which  without  it  were  illegal,  but  to  provide  a  remedy  for 
enforcing  certain  contracta,  if  held  to  be  l^gaL 

Ih  AonoN  ON  Pbomzbsobt  Nots,  iv  Tbial  n  Had»  the  court  may  render 
judgment  for  the  amount  of  the  note  and  intereat^  and  make  the  judg- 
ment bear  the  aame  rate  of  intereat  aa  the  contract^  although  the  com* 
plaint  only  praya  for  judgment  for  the  face  of  the  note. 

If  NoTX  IS  Madb  Patablb  nr  Ai/tbrnativb,  xithbb  m  Qold  o&  Lboal* 
TKfPiB  NoTia»  a  judgment  rendered  on  it  may  alao  be  in  the  alter* 
native. 

AcnoN  by  an  assignee  thereof  npon  the  following  writteo 
oontract,  to  wit:  — 
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^  $2,848.  Obovillb,  August  4, 1868. 

*'  Six  monthfl  after  date,  without  grace,  for  value  receiTed, 
I  promise  to  pay  to  the  order  of  Oeorge  C.  Perkins  the  sum  of 
42,843  in  gold  coin  of  the  standard  value  of  1860  of  the  United 
States  of  America,  with  interest  at  one  and  a  half  per  cent  per 
month  till  paid.  And  if  said  principal  and  interest  is  not  paid 
in  gold  coin,  as  ahove  stated,  then,  for  value  received,  I  promise 
to  pay  to  the  order  of  said  G.  Perkins,  in  addition  thereto,  and 
as  damages,  such  further  amount  and  percentage  as  may  be 
«qual  to  the  difference  in  value  in  the  San  Francisco  market 
between  such  gold  coin  and  paper  evidence  of  indebtedness  of 
the  states  or  of  the  United  States,  that  are  or  may  hereafter 
be  made  a  legal  tender  in  payment  of  debts  by  tiie  laws  of 
this  state  or  the  United  States.  Joseph  Gluckauf." 

The  remaining  facts  appear  in  the  opinion. 
Joseph  E,  N,  LewiSj  for  the  appellant. 
Oeorge  Cadwaiader,  for  the  respondent. 

By  Court,  Sanderson,  C.  J.  All  the  points  made  by  ooun- 
eel  for  appellant  relating  to  the  constitutionality  of  the  so- 
called  specific-contract  act  of  1863  we  pass  witiiout  further 
notice.  So  far  as  this  court  is  concerned,  that  question  has 
been  put  at  rest  (Carpentier  v.  AtherUm,  25  Cal.  564),  and  con- 
tracts made  under  that  act  must  be  held  valid. 

But  it  is  claimed  that  the  contract  in  this  case  is  not  within 
the  meaning  of  that  act,  and  in  support  of  that  proposition 
the  case  of  Lamping  v.  Hyatt,  27  Cal.  99,  is  cited.  That  case, 
however,  does  not  sustain  the  proposition.  We  there  held 
that  the  contract  sued  on  was  not  a  gold  contract,  and  did  not, 
therefore,  support  the  judgment,  which  required  satisfiEUstion  in 
gold.  There  is  an  obvious  difference  between  the  terms  of  the 
•contract  in  that  case  and  the  contract  in  this. 

The  specific-contract  act  (so  called)  did  not  propose  to  make 
contracts  legal  which  otherwise  were  illegal,  but  to  extend  to 
<$ertain  contracts  assumed  to  be  legal  the  equitable  remedy  of 
specific  performance.  It  was  matter  of  doubt  whether,  assum- 
ing those  contracts  to  be  legal,  and  not  repugnant  to  the  legis- 
lation of  Congress  upon  the  subject  of  legal  tender,  the  courts 
had  the  power  to  enforce  their  performance  in  such  a  manner 
as  to  secure  all  the  benefits  intended  thereby,  or  in  other 
words,  whether  the  courts  would  or  could,  without  the  aid  of 
legislation,  extend  to  such  contracts  the  remedy  of  specific 
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performance.  To  remove  that  doubt,  and  for  no  other  pur- 
pose, the  act  in  question  was  passed.  If  the  courts  should 
determine  that  contracts  of  the  character  contemplated  by  the 
act  were  illegal  and  void  on  account  of  some  repugnancy  to 
all  or  either  of  the  laws  of  Congress  providing  what  shall  be 
legal  tender  in  payment  of  debts,  the  act  would  have  no  office 
to  perform  and  become  harmless  because  inoperative.  If,  on 
the  contrary,  such  contracts  should  be  held  valid,  a  remedy 
in  case  of  their  non-performance,  about  which  there  could  be 
no  controversy,  would  be  provided,  and  any  inconvenience 
which  might  result  on  account  of  any  real  or  supposed  un- 
certainty as  to  the  remedy  would  be  obviated.  Such  was  the 
object  of  the  act  in  question,  and  it  had  no  other  purpose.  It 
was  not  intended  to  operate  in  hostility  to  any  of  the  laws  of 
Congress,  but  to  secure  on  the  part  of  all  citizens  an  honest 
observance  of  the  terms  of  their  contracts,  and  to  prevent 
them,  so  far  as  it  could  be  lawfully  done,  from  availing  them- 
eelves  of  a  legal  measure  of  public  necessity  to  work  a  moral 
and  private  wrong. 

The  contract  in  suit,  in  our  judgment,  belongs  to  the  class 
mentioned  in  the  act  in  question.  Counsel  do  not  agree  as  to 
its  meaning.  We  shall  first  assume  for  the  purposes  of  this 
opinion  the  one  adopted  by  counsel  for  the  appellant.  It  is 
then  an  alternative  contract,  and  provides  for  payment  in 
either  of  two  kinds  of  money,  at  the  election  of  defendant, 
both  of  which  are  therein  specified.  The  precise  amount  to 
be  paid,  if  paid  in  one  kind,  is  fixed;  if  paid  in  the  other  kind, 
the  mode  by  which  the  amount  is  to  be  ascertained  is  clearly 
defined,  and  by  that  mode  can  be  readily  determined  with 
certainty.  Such  being  the  case,  the  judgment  by  the  terms  of 
the  act  in  question  ought  ordinarily  to  follow  the  contract  and 
fix  the  amount  to  be  paid  if  paid  in  gold,  and  the  amount  to 
be  paid  if  paid  in  legal-tender  notes.  The  defendant  could 
then  have  paid  it  off  in  either  kind  of  money.  If  he  did  not 
pay  voluntarily  the  execution  would  have  followed  the  judg« 
ment,  and  alternatively  directed  the  sheriff  to  collect  in  either 
kind  of  money.  At  the  sale  the  defendant  could  have  di- 
rected the  sheriff  to  sell  for  gold  or  legal-tender  notes,  at  his 
option.  If  he  did  not  so  direct,  the  plaintiff  or  the  sheriff 
could  have  elected.  So  there  is  no  good  reason  why  this  con- 
tract may  not  be  held  to  be  within  the  act  even  when  con- 
strued as  contended  for  by  counsel  for  the  appellant. 

But  there  is  another  interpretation  of  this  contract  which 
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wa8  adopted  bj  the  court  below,  and  which  we  think  is  the 
right  constraotion.  To  interpret  a  contract  is  to  ascertain  the 
true  intent  of  the  contracting  parties,  and  when  that  has  been 
done  it  is  the  duty  of  the  court  (unless  the  intent  be  an  illegal 
one)  to  carry  it  out,  and  to  render  that  form  of  judgment  which 
will  be  most  effectual  for  that  purpose. 

No  one  can  read  the  contract  in  question  without  the  con* 
viction  that  it  was  made  to  take  on  its  peculiar  form  solely 
for  the  purpose  of  affording  security  and  protection  to  the 
payee,  and  not  to  seoure  to  the  maker  a  privilege  or  an  advan- 
tage. It  is  manifest  that  it  was  the  first  intention  of  the 
payee  to  secure  a  payment  in  gold  if  such  payment  could  be 
lawfully  enforced;  and  secondly,  if  that  could  not  be  done^ 
payment  in  legal-tender  notes  at  their  value  in  the  San  Fran- 
cisco market  when  converted  into  gold.  It  was  not  the  inten- 
tion of  the  parties  to  the  contract  to  give  the  maker  the  benefit 
of  an  alternative,  but  to  compel  payment  in  gold,  which  i» 
especially  evident  from  the  fact  that  the  alternative  claimed 
to  have  been  stipulated  for  could  not  possibly,  if  the  contract 
should  be  performed  in  that  way,  secure  any  advantage  or 
benefit  to  him,  for  in  either  way  he  agrees  to  pay  the  same 
value,  and  the  court  in  decreeing  specific  performance  by  ex- 
acting payment  in  gold  has  not  gone  beyond  nor  stopped  short 
of  the  intention  of  the  parties. 

It  is  next  claimed  that  the  relief  granted  exceeds  that 
prayed  for  in  the  complaint.  This  point  is  based  upon  the 
fact  that  the  complaint  does  not  ask  for  accruing  interest,  and 
that  the  judgment  be  made  to  draw  interest  at  the  same  rate 
as  the  contract,  whereas  the  court  allowed  accruing  interest, 
and  framed  the  judgment  so  as  to  make  it  draw  the  same  rate 
of  interest  as  the  contract.  In  support  of  this  point,  Lamping" 
V.  Hyatt,  27  Cal.  99,  is  cited.  But  that  was  a  case  of  default. 
Where  judgment  is  by  default,  the  court  cannot  grant  greater 
relief  than  is  demanded  in  the  complaint;  but  where  there  is 
a  trial,  the  court  may  grant  any  relief  consistent  with  the  case 
made  in  the  complaint  and  embraced  within  the  issue:  Prac- 
tice Act,  sec.  147.  The  contract  is  set  out  in  the  complaint^ 
and  accruing  interest  and  interest  on  the  judgment  are  em* 
braced  within  the  issue,  notwithstanding  they  are  not  included 
in  the  prayer. 

Judgment  affirmed. 

Sawteb,  J.  (concurring  specially).  I  ooncar  on  the  aeoond 
ground  stated  in  the  opinion. 
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CuBBSTy  J.  (ooncQxring  specially).    I  concur  in  the  judg- 
ment. 


When  Ain>  TO  What  BxsxMTOouBTSwnL  RioOGym  DmsBSBT  Knros 
er  MoHXT,  Both  bkoto  Lioal  TxsnnoL  — This  qnastiim  aztMe  mualj  oot  of 
ibe  enactmeat  of  the  legal-tender  act  The  United  Statee  oonetitatioii,  art  !» 
eec.  10,  provided  that  no  state  ahall  "make  anything  bat  gold  and  nlrer 
«>in  a  legal  tender  for  the  payment  of  dehte."  The  Congrees  of  the  United 
£tates»  in  1862  and  1863,  enacted  what  are  known  aa  the  legal-tender  acti, 
which  provided  in  sabetance  that  United  States  treasury  notes  should  be  a 
legal  tender  for  the  payment  of  debts  between  private  persons.  These  acts 
were  severely  criticised  at  the  time,  and  serioas  doabts  cast  upon  their  con- 
«titatioQality  by  the  decisions  of  the  various  courts;  but  the  supreme  oourfe 
of  the  United  States  finally  determined  that  the  acts  were  constitutional, 
and  that  it  was  merely  the  states,  and  not  the  federal  govemnnent^  that  were 
prohibited  from  declaring  other  mediums  than  gold  and  silver  to  be  a  legal 
tender  for  the  payment  of  debts  between  private  parties;  and  the  acts  were 
held  to  afiect  payments  of  contracts  entered  into  before  the  date  of  the  acts 
aa  well  as  those  entered  into  thereafter:  Legal  Tender  Caaea,  12  WalL  467 
(1871);  Booley  v.  Smith,  13  Id.  604;  Bigler  v.  WaUer,  14  Id.  297;  RaUroad  Ck>, 
V.  Johmm,  16  Id.  196;  Latham  v.  UwUd  8tate$,  1  Ct  of  CL  149.  And  in 
other  coorts,  see  Verges  v.  QUxmey^  38  Mo.  468;  George  v.-  Conayrd^  46  K.  H. 
434;  People  v.  Cooh,  44  GaL  638;  Murray  v.  Harrimm,  47  Barb.  484;  Murraif 
V.  Cfale,  62  Id.  427;  S.  C,  6  Abb.  Fr.,  K.  S.,  236;  MetropoUtan  Bank  v.  Van 
Dyhe,  27  N.  Y.  400;  Bkuk  v.  Lutik,  69  IlL  70;  Knoaa  v.  Lee,  12  WalL  467; 
Paarber  v.  Dcuie,  12  Id.  467;  see  also  Gorpenfer  v.  NorO^fieU  Bank,  39  Vt 
46;  0*NHI  v.  McKeum,  1  a  O.  147;  Johnmm  v.  Ivey,  4  Cold.  608;  ShoUei^ 
berger  v.  Brinton,  62  Pa.  St  9. 

The  acts  of  Congress  making  the  notes  of  the  United  States  a  legal  tender  do 
not  apply  to  involuntary  contributions  in  the  nature  of  taxes  or  assessment! 
exacted  under  state  laws,  but  only  to  debts  in  the  strict  sense  of  the  term; 
that  is,  to  obligations  founded  on  contracts,  express  or  implied,  for  the  pay- 
ment of  money:  Lane  C<k  v.  Oregon,  7  Wall.  71;  ffagar  v.  Beehunatkm  DieL 
No.  198,  111  U.  S.  701. 

In  the  Legal  Tender  Cases,  110  U.  S.  421,  it  was  held  that  Congress  has  the 
constitutional  power  to  make  the  treasury  notes  of  the  United  States  a  legal 
tender  in  payment  of  private  debts  in  time  of  peace  as  well  aa  in  time  of 


That  state  courts  ought  to  follow  the  latest  decisions  of  the  supreme  court 
«f  the  United  States,  upon  the  validity  of  the  legal-tender  acts  of  Congress, 
see  Smith  v.  Smith,  1  Thomp.  ft  C.  63;  Townsend  v.  Jeaniseher,  46  Miss.  200. 

For  a  long  time  United  States  treasury  notes  had  been  depreciated  in  value, 
and  the  efifoct  of  the  decisions  upholding  the  legal-tender  acts  was  that  per- 
sons of  whom  money  was  due  lost  large  sums  in  being  compelled  to  accept 
the  notes  in  place  of  gold  or  silver  aa  payment  To  avoid  this  effect,  businesi 
men  adopted  the  expedient  of  making  their  contracts  payable  in  gold  or  sil- 
ver, or  some  other  specific  medium,  and  it  is  on  the  specific  enforcement  of 
eodi  payments  that  most  of  the  decisions  have  been  based. 

The  question  has  been  discussed  in  several  leading  artidea  in  legal  periodi- 
eals,  —among  them  8  Am.  Law  Beg.,  N.  S.,  193;  10  Id.  73;  2  Am.  Law  Bev. 
403;  4  West  Jur.  381;  and  the  latest  and  best  oonsideredof  them  is  fouA 
In  12  Am.  Law  Beg.,  N.  S.,  601. 
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Some  of  the  states,  among  them  CSalif  oniia»  Nevada,  and  Oregon,  to  aid  tli» 
expedient  adopted,  passed  what  were  known  as  ''specifio-oontract  laws,*^ 
whioh  provided  that  when  contracts  were  made  payable  in  a  specific  kind  of 
money,  judgments  should  be  entered  for  the  amount  due  in  the  kind  of  money 
specified  in  the  contract.  In  Nevada,  such  a  statute  was  held  unconstita- 
tional  and  in  conflict  with  the  acts  of  Congress:  MUUhen  v.  Sloai^  1  Nev.  573^ 
MUtMlY,  BnmhergeTy  I  Id.  604;  Fca  v.  BarsUno^  1  Id.  612;  and SigiamundY. 
Trokmovkhf  1  Id.  612;  but  in  subsequent  decisions  {Litm  ▼.  Minor,  4  Id.  462^ 
and  Weila,  Fargo,  <fr  Ob.  v.  Van  Sickle,  6  Id.  46),  its  constitutionality  and 
validity  were  recognized;  and  in  the  cases  in  Oalif omia,  it  has  uniformly  beea. 
held  constitutional,  and  not  opposed  to  the  said  acts:  Carpenier  v.  Athaionp 
25  CaL  669;  Otia  v.  HcmdUne,  27  Id.  82;  Lamping  v.  Hyatt,  27  Id.  102;  Htg- 
giMS  V.  B.  B.  dfA.  W.  A  JT.  Co.,  27  Id.  162;  Beei  v.  Eldridge,  27  Id.  347;. 
WaUaeey.  Eldridge,  ^  Id.  498;  WaUaeey.  Del  Faflfl^  28Id.  170;  Hardingy* 
Cowing,  28  Id.  212;  Spencer  v.  Prindle,  28  Id.  276;  McComb  v.  Seed,  28  Id. 
281;  a  C,  ante,  p.  115;  Beeee  v.  Steams,  29  Id.  273;  Meyer  v.  Kohn,  29  Id. 
278;  Food  v.  Mhiar,  32  Id.  130;  BumeU  v.  Stevens,  33  Id.  469. 

In  none  of  the  other  states,  it  is  believed,  do  such  statutes  exist  And  in. 
the  last  case  from  Nevada  ( WeOa,  Fargo,  A  Co,  v.  Van  Sickle,  6  Nev.  50),  it  i» 
held  that  no  necessity  for  such  a  statute  exists,  for  the  reason  that  if  a  court 
can  enforce  a  contract  for  the  payment  of  a  spedfio  kind  of  money  at  all,  in. 
view  of  the  act  of  Congreas,  it  has  power,  in  the  absence  of  statute,  to  render 
a  judgment  for  such  kind  of  money  in  a  suit  on  the  contract. 

It  is  not  on  the  basis  of  a  difference  in  the  values  of  money  that  the  court» 
will  enforce  a  contract  or  render  a  judgment  for  a  spedfio  kind,  for  the  law 
will  not  recognize  any  difference  in  value  between  one  kind  of  money  whibb 
is  a  legal  tender  and  any  other  kind  which  is  also  a  legal  t^der:  WeQe^ 
Fargo,  ds  Co,  v.  Van  Sickle,  6  Nev.  45;  Beatty  v.  Rhodes,  3  Id.  240;  Beeae  v. 
Steams,  29  CaL  273;  Fox  v.  Minor,  32  Id.  130;  Burnett  v.  Steams,  33  Id.  469^ 
Bank  v.  Burton,  27  Ind.  426.  But  it  is  on  the  ground,  that  the  parties  have 
specifically  contracted  (just  as  they  might  have  contracted  for  payment  in. 
any  other  commodity)  for  payment  in  a  specific  thing,  — the  kind  of  coin  of 
other  legal  money  nuned:  Wells,  Fargo,  <fr  Co.  v.  Van  Sidde,  6  Nev.  46. 

The  earlier  cases  hold  that  a  contract  to  pay  in  ''  gold  coin  "  amounted  to- 
nothing  more  than  a  contract  to  pay  the  nominal  value  in  any  money  whioh 
was  a  legal  tender:  Appely,  Waltman,  38  Mo.  194;  Bileyy.  Sharp,  1  Baslv 
348;  as  in  treasury  notes:  LctughUn  v.  Harvey,  52  Pa.  St  9;  Oraham  v.  Afor- 
shaU,  52  Id.  9.  Thna  a  contract  provided  that  a  note  and  the  interest  thereon 
"  should  be  paid  in  the  current  gold  coin  of  the  United  States,  in  full  tale  oc 
count,  without  regard  to  any  legal  tender  that  may  be  established  or  declared 
by  any  law  of  Congress."  Held,  that  a  tender  in  United  States  legal-tender 
treasury  notes  was  sufficient:  Appel  v.  Waltman,  38  Mo.  194.  In  BH^  v. 
Sharp,  supra  (before  the  legal-tender  act),  it  was  said  that  as  gold  and  sflver 
coin  alone  constitute  a  lawful  tender,  in  the  payment  of  debts  contracted  ta 
be  paid  in  money  a  note  payable  in  gold  is  regarded  as  payable  in  money 
simply;  and  damages  cannot  be  recovered  for  a  failure  to  pay  the  debt  in  gold 
on  account  of  its  enhanced  value  over  money  which  is  a  legal  tender.  So 
under  a  contract  stipulating  for  the  payment  of  a  specified  sum  of  money  in 
gold,  or  if  paid  in  paper  the  amount  thereof  necessary  to  purchase  the  gold 
at  the  place  of  payment,  it  was  held  that  the  promisor,  in  case  of  his  failure 
to  pay  the  sum  in  gold,  could  not  be  compelled  to  pay  a  greater  sum  in  legal- 
tender  notes:  Brown  v.  Weldt,  26  Ind.  116.  Again,  it  was  held  that  a  oertifi- 
cate  of  deposit  of  gold  payable  in  like  funds  is  satisfied  by  the  tender  of  the 


April,  1865.]  Lane  v.  Gluckauf.  127 


aomizial  Talno  of  saoh  ram  ia  letgal-tender  notes:  8ane(ford  t.  HaifSf  52  Fk.  81 
98;  tiMt  a  oofvaiant  to  pay  a  gronnd-reiit  in  lawful  sflror  money  of  tbo' 
United  States,  each  doHar  wmf^ang  seventeen  pennyweights  and  six  grains, 
aft  kaat^  ''is  satisfied  by  a  tender  of  the  nominal  Tslae  in  legal-tender  notes  "r 
Mervimr.  8aaar,62Tau  St  9;  S.  C,  5 FhiUk  422. 

Bat  in  later  eases  the  ooiirts  have  nnilormly  held  that  where  there  is  a  spe* 
eifio  contraet  to  pay  in  a  partiealar  kind  of  coin,  the  oontraot  may  be  specifi* 
eslly  enforced  for  that  partioalar  kind  of  coin  by  a  Judgment  therefor,  and 
sneeBtioQ  thereon:  Freeman  on  Jodgments,  see.  3;  and  Bronuan  ▼.  Bod€$t  7 
WalL  229;  Cketapeahe  ▼.  Swain^  29  Md.  483,  606;  Paddock  ▼.  Cimm.  Imur* 
aaee  Co,,  104  Mass.  621;  Chocmg  Km  ▼.  UnUed  BtaUs,  3  WalL  820;  BtUief^ 
▼.  BonoUz,  7  Id.  258;  /imI  /as.  Ob.  ▼.  Thamas^  104  Mass.  192;  Kdhgg  ▼. 
£be0My,  46N.  Y.  291;  HUtaon^,  Dcwenpori,  4  CoL  169;  Devhtg  ▼.  Sean,  II 
Wan.  379;  Tf^bOeodsY.Wikon,  12 Id.  687;  WhUakerY.  i)^,  66 Qa.  380. 

!nnis  in  BanJs  t.  VanVledk,  49  Barb.  608^  it  said  that  when  a  person  promisee 
llaranyyalid  consideration  to  retain  gold  or  silver  instead  of  the  nations! 
enzrency,  he  is  boond  to  return  those  spedfio  things,  precisely  as  he  woald 
be  bound  to  return  a  specific  quantity  and  quality  of  sny  other  commodity, 
if  he-  had  promised  to  do  so  for  a  vslid  consideratioii.  So  where  there  is  a 
specifie  contract  to  pay  a  certain  number  of  dollars  "  in  American  gold  coin,** 
or  "in  gold,"  a  tender  of  legal-tender  notes  of  a  nominally  equal  amount  with 
the  gold  agreed  to  be  paid  is  insufficient  if  the  notes  sre  not  par  with  gold: 
Myen  ▼.  Eaxjmaam^  37  Qa.  600.  And  it  is  held  that  a  bond  executed  for  the 
payment  of  a  certain  sum  in  gold  and  silver  coin,  lawful  money  of  the  United 
States,  with  interest  also  in  coin,  is  not  discharged  by  a  tenderof  the  amount 
snd  interest  in  United  States  legal-tender  notes:  Bixmmm  v.  Bodu^  7  WalL 


But  a  covenant  to  pay  a  sum  in  "lawful  money  "  is  satisfied  by  the  tender 
of  the  nominal  value  of  such  sum  in  legal-tender  notes:  Daoia  v.  Bmion,  58 
P^  St.  9;  ^rofMMi  V.  i?od^  SMpra.  So  an  agreement  to  pay  in  "specie  "has 
been  held  as  a  contract  to  pay  in  gold  or  silver  coin:  WM  v.  Moon,  4  T.  R 
Men.  483.  A  contiaot  for  payment  in  gold  coin  is  not  discharged  by  pay« 
ment  in  a  medium  of  less  value  than  gold:  Vamghan  v.  Telegraph,  14  WalL 
S5& 

Where,  however,  the  contract  was  for  "gold  or  its  equivalent,"  it  was  held 
that  the  contract  was  one  for  a  payment  in  any  kind  of  money  which  is  legal 
tender:  Beeae  v.  SUams,  29  CaL  273;  Wells,  Fargo,  df  Co.  v.  Van  Sidde,  6  Kev. 
46;  and  so  where  the  contract  was  for  "  specie  or  its  equivalent ":  Jonee  v. 
StnUh,  48  Barb.  552;  the  reason  being  that  the  contract  indicated  that  its 
object  was  not  a  payment  of  a  named  thing,  — that  is,  a  specific  quantity  of 
coin,  — but  was  for  the  payment  of  a  sum  of  money,  and  the  law  not  recog- 
ni&ng  the  discrepancy  between  the  value  of  difiTerent  kinds  of  l^gal  tender,  it 
would  consider  in  a  case  of  this  kind  that  a  payment  of  the  nominal  amount 
in  legal-tender  notes  was  a  full  payment  in  the  equivalent  of  gold:  Atkiruon 
V.  Lanier,  69  GkL  460.  In  Nevada,  in  Wells,  Fargo,  ds  Co,  v.  VanSidde,  supra, 
it  was  said  that  a  contract  of  this  latter  kind,  to  be  construed  as  specific,  must 
specify  a  time  and  place  for  determination  of  what  is  the  equivalent  of  gold; 
otherwise  a  payment  in  lawful  money  would  be  sufficient. 

In  HtUon  v.  Davenport,  4  CoL  169,  it  is  held  that  a  payment  of  a  gold  con- 
tnctin  currency  will  discharge  the  contract  to  the  extent  of  the  actual  value 
efcorreni^. 

Ko  Gbxatxe  Bbust  oak  bb  Allowid  thak  That  Pbatid  lom  in  the 
amphint^  where  the  judgment  is  by  de&ult;  but  after  a  trial  on  the  meriti^ 
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tho  nliaf  knot  limited  to  that  so  prayed,  and  interest^  though  not  asked  iat, 
may  be  allowed:  OtnOkr  r,  BfigUth,  29  CaL  168;  Rhemke  ▼.  OlkUon,  2  Utah, 
Vli  Ooroonm  r.  Dottf  82  OaL  88;  Camada  ▼.  Phoeidx  /m.  Co.,  28  Id.  681; 
ir.  ass.  0.  Co.  r.  JQdct  87  Id.  824^  aU  eiting  tfa«  pcinoipal 


FeBBBA  v.   Eji^IFB. 
fas  CAiiFoaifXA,  tM.] 

BlPABIAH  PBOPBDerOB  TO  WbOM  WaTXB  FXRflT  COKia  HAS   Ko  RlOHT  to 

Erbot  Dahs  aerosa  the  stream  and  spread  oat  the  water,  so  that  it  is 
lost  by  absorption  and  evaporation  to  an  extent  that  prevents  it  from 
flowing  to  another  riparian  proprietor,  as  it  would  have  done  but  for  the 
dams. 
5/  18  NOT  Rbasomablb  Usb  ov  Wateb  for  RiPAiUAN  PBOPitiKroB,  who 
desires  to  use  the  same  for  watering  cattle  and  for  domestic  purposes,  to 
erect  dams  across  the  stream,  by  which  the  water  is  spread  out  and  lost 
by  evaporation  and  absorption  so  as  to  injure  another  riparian  proprietoi 
below. 

Action  for  abatement  of  nuisanoes,  and  for  damages.  The 
C)i)inion  states  the  facts. 

William  S.  WeJhy  for  the  appellant 
M.  A.  WheaUm,  for  the  respondent. 

By  Court,  Currey,  J.  In  1863,  as  appears  by  the  finHIng^ 
the  defendant  erected  a  dam  across  the  creek  above  the  plain- 
tiff's  dam,  by  which  the  natural  flow  of  the  stream  was  ob- 
structed. In  April,  1864,  he  erected  two  other  dams  across 
the  same  creek  above  the  plaintiff's  dam,  by  means  of  which 
several  dams  the  water  of  the  stream  was  entirely  obstructed 
and  prevented  from  flowing  to  the  dam  of  the  plaintiff,  whereby 
the  plaintiff  was  wholly  deprived  of  the  waters  of  the  stream, 
and  his  vegetables  and  fruit  growing  at  the  time  of  the  erec- 
tion and  continuance  of  these  dams  were  injured,  to  his  dam- 
age in  the  sum  of  two  hundred  dollars.  It  fiirther  appears  by 
the  finding  that  the  object  of  the  defendant  in  erecting  his 
dams  was  only  to  detain  sufficient  water  for  his  stock,  and 
that  he  used  the  same  for  no  other  purpose,  and  that  when  the 
action  was  brought  there  was  not  water  enough  in  the  creek  to 
flow  to  the  plaintiff's  reservoir  if  no  dams  had  been  erected 
above  it 

The  evidence  in  the  case  shows  that  the  last-named  year 
was  one  of  extreme  drought,  and  that  at  the  time  this  action 
was  commenced  the  water  of  the  creek  was  so  reduced  in 
quantity  at  the  place  where  the  defendant  had  erected  his 
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dams  (which  were  more  than  a  mile  from  the  plaintiff's  land) 
as  to  he  insufficient  to  flow  over  snch  dams.  -  Every  proprietor 
of  lands  through  or  adjoining  which  a  watercourse  passes  has 
a  r^t  to  a  reasonable  use  of  the  water,  hut  he  has  no  right  to 
so  appropriate  it  as  to  unnecessarily  diminish  the  quantity  in 
its  natural  flow.  The  use  of  the  water  of  a  stream  for  domes* 
tic  purposes  and  for  watering  cattle  necessarily  diminishes  the 
volume  of  the  stream.  This  is  unavoidable,  and  though  by 
reason  of  such  diminution  a  proprietor  on  the  stream  below 
fails  to  receive  a  supply  commensurate  with  his  wants,  he  is 
without  remedy,  because  his  right  subsists  subject  to  the  right- 
ful use  of  the  water  by  his  neighbor  on  the  stream  above  him. 
But  while  admitting  that  a  riparian  owner  to  whom  the  water 
first  comes  in  its  flow  has  the  right  to  use  it  for  domestic  pur- 
poses, and  for  watering  his  cattle,  it  is  proper  to  observe  that 
he  has  not  the  right  to  so  obstruct  the  stream  as  to  prevent 
the  running  of  water  substantially  as  in  a  state  of  nature  it 
was  accustomed  to  run.  The  maxim  of  the  law  which  he  is 
bound  to  respect  while  availing  himself  of  his  right  is,  Sie 
iUere  tuo  ut  alienum  turn  Ixdas:  3  Kent's  Com.  440;  Angell  on 
Watercourses,  sec.  195;  Tyler  v.  WUHnsony  4  Mason,  440. 

The  court  found  that  by  reason  of  the  dams  erected  by  the 
defendant  "the  flow  of  the  stream  was  wholly  obstructed,  and 
the  waters  detained  were  prevented  from  flowing  to  the  dam 
of  the  plaintiff,  and  that  he  was  thereby  deprived  of  the  use  of 
the  same  prior  to  the  commencement  of  this  suit,"  and  "that 
the  plaintiff  has  sustained  damages  by  reason  of  said  acts  of 
defendant  in  the  sum  of  two  hundred  dollars."  The  court 
also  found  that  the  defendant  was  insolvent,  and  unable  to 
respond  to  any  judgment  that  might  be  recovered  against  him. 
The  court  further  found  that  the  defendant  erected  the  dams 
"only  to  gather  sufficient  water  for  watering  his  stock,  and 
used  it  for  no  other  purpose,"  and  "that  at  the  time  this  suit 
was  commenced  there  was  not  water  enough  to  flow  to  the 
plaintiff's  pond  had  no  dams  been  built." 

The  fact  that  the  water  was  so  reduced  in  quantity  at  the 
time  the  action  was  commenced  as  to  be  insufficient  to  flow  to 
the  plaintiff's  premises,  had  the  same  been  unobstructed,  was 
cot  a  circumstance  decisive  of  the  case.  If  before  then  the 
creek  was  wholly  obstructed  by  the  defendant,  and  the  water 
of  the  stream  was  prevented  by  him  from  flowing  to  the  plain- 
tiff's land,  by  reason  whereof  he  was  deprived  of  the  use  of 
-the  water,  and  thus  suffered  damages,  he  had  just  cause  of 
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complaint,  and  was  entitled  to  relief  and  to  the  remedy  which 
he  sought  to  prevent  the  continuance  of  the  injnry.  Though 
the  defendant  had  the  right  to  use  the  stream  for  watering  hia 
cattle  and  for  household  purposes,  he  had  not  the  right  under 
the  circumstances  to  dam  up  the  creek  and  spread  out  the 
water  over  a  large  surface,  by  which  it  would  become  lost  b> 
absorption  and  evaporation  to  an  extent  to  prevent  the  stream 
from  flowing  to  the  plaintiff's  premises  us  it  would  have  done 
had  it  not  been  for  the  defendant's  dams.  It  cannot  be  held 
in  this  case  that  the  obstruction  and  diversion  of  the  water  of 
the  creek  was  necessary  to  the  proper  and  beneficial  use  of  the 
stream  by  the  defendant,  and  that  as  a  consequence  the  in* 
jury  sustained  hy  the  plaintiff  was  dartmum  abaqtie  ifyuria^ 
The  facts  found  by  the  court  preclude  such  a  conclusion. 
From  the  facts  found  the  plaintiff  was  entitled  to  judgment,  on 
the  ground  that  he  had  the  right  to  the  water  of  the  creek  Id 
the  natural  flow,  subject  only  to  the  use  thereof  by  the  defend- 
ant in  a  reasonable  manner,  without  unnecessary  obstructioD 
or  diminution:  Angell  on  Watercourses,  c.  4,  and  the  authori* 
ties  therein  cited. 

The  judgment  must  be  and  is  hereby  reversed,  and  the  cause 
remanded  to  the  court  below,  with  directions  to  enter  judgment 
for  plaintiff. 

Neither  Sanderson,  C.  J.,  nor  Sawyer,  J.,  expressed  anj 
opinion. 

BioHXS  ov  RTFABTATf  Proprixtobs  TO  ExcLUSivs  Usi  ov  WinB  ni 
taoAM:  8m  Bhode$y.  WkUehead,  84  Am.  Dea  631,  and nota 


Tyleb  v.  Green. 

[28  Caufobnia,  406.] 

Iv  FoonoflOBT  AonoN  iob  Publio  Lands,  where  iho  pbintiff  oUims  to  r^ 
ooFer  by  reason  of  prior  possession,  and  the  defendant  daims  as  a  pro- 
emptor  nnder  the  laws  of  the  United  States,  the  latter  is  entitled  to  proT» 
the  neoeesary  facts  to  establish  his  pre-emption  right. 

Dbundaivt  Who  has  not  bbxn  Callbd  upon  to  Staxi  whethxb  Hb  ISxr- 
TMOFXD  TO  Pbovb  all  the  &ots  essential  to  his  defense  should  not  be  pre-- 
Tented  from  testifying  because  his  offer  does  not  embrace  every  fact  neces» 
lary  to  establish  it^ 

JuDOMBNT  wnx  NOT  BB  Rbybbsbd  IOB  Bbbob  that  ooold  not  affect  th» 
fights  of  the  parties. 

AcnoN  for  recovery  of  possession  of  certain  real  property. 
It  appears  that  one  Abel  having  been  in  possession  of  a  oertaii> 
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tract  of  public  land,  as  a  pre-emptor,  one  Stewart  recovered 
judgment  against  him,  and  sold  the  land  under  execution  to 
plaintiff,  Tyler,  who  received  a  sheriff's  deed.  Subsequently, 
Abel  left  the  land,  when  one  Green  went  into  possession,  claim- 
ing as  a  pre-emptor.  Tyler  then  brought  this  action  on  his  - 
deed,  to  recover  possession.  On  the  day  before  the  trial,  the 
sheriff  amended  his  return  by  inserting  a  more  particular  de« 
scription  of  the  land  levied  on.  The  defendant  objected  to  the 
admission  of  the  amended  return  in  evidence,  which  objection 
the  court  overruled.  Judgment  went  for  plaintiff,  and  defend* 
ant  appealed. 

/.  H.  Buddy  for  the  appellant.  ^ 
T}fieT  and  Ccbb^  for  the  respondent 

By  CSourt,  Sawtsb,  J.    This  case  differs  from  Page  v.  Hobb$f 
27  Cal.  483.    In  that  case  the  declarations  of  intention  filed 
bk  the  land-office  were  not  admissible,  because  they  were  made 
for  the  purpose  of  acquiring  a  pre-emption  right  to  lands 
which  at  the  time  were  not  subject  to  pre-emption.     They  * 
were  of  no  validity,  and  therefore  irrelevant.    In  this  case,  the 
defendant  sets  up  in  his  answer  that  the  lands  in  question  are 
piublic  lands  of  the  United  States,  subject  to  pre-emption,  and 
alleges  that  he  is  in  possession,  claiming  a  pre-emption  right; 
also  averring  the  necessary  facts  to  constitute  that  relation. 
On  the  trial,  he  offered  to  prove  by  competent  witnesses  sev- 
eral of  the  facts  averred,  and  necessary  to  establish  his  pre- 
emption right.    The  plaintiff  objected,  on  the  ground  that  the 
evidence  was  ''  improper  and  irrelevant."    The  objection  was 
sustained,  and  the  testimony  excluded.     The  evidence  was 
certainly  relevant  to  the  issues  raised  by  the  pleadings,  and 
necessary  to  sustain  the  defense  of  lawfol  possession  giving 
a  pre-emption  right.    It  is  now  contended,  however,  by  re- 
spondent, that  the  evidence  was  inadmissible,  because  the  offer 
^d  not  embrace  every  fact  necessary  to  establish  the  defense. 
It  was  relevant  as  far  as  it  went.    The  defendant  may  not 
have  been  able  to  prove  all  the  facts  by  the  witnesses  then 
under  examination.     It  may  be  that  he  intended  to  prove 
other  fSeu^ts  by  other  witnesses,  who  did  not  know  the  facts  now 
offered.    It  does  not  appear  that  he  was  called  upon  to  state 
whether  he  intended  to  follow  the  testimony  offered  by  other 
testimony  or  not.    As  this  essential  evidence  was  excluded,  it 
would  have  been  useless  to  offer  testimony  as  to  the  other  facts 
necessary  to  sustain  this  defense,  because  without  the  testi- 
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mony  offered  and  excluded  he  must  necessarily  haye  failed  on 
that  defense.  It  does  not  appear  that  the  evidence  was  excluded 
because  the  defendant  did  not  propose  to  prove  the  other  facts 
essential  to  his  defense.  If  this  was  the  point  of  the  objection, 
it  should  have  been  so  stated.  The  objection  was  general  that 
it  was  improper  and  irrelevant.  The  act  of  Congress  of  1862 
(12  Stats,  at  Large,  410,  sec.  7)  extended  the  right  of  pre-emp- 
Idon  to  unsurveyed  lands  in  California.  We  think  the  exclu- 
sion of  the  testimony  was  error. 

If  there  was  error  in  allowing  the  sheriff  to  amend  his  return 
to  the  execution,  it  in  no  way  affected  the  defendant,  for  he 
claimed  no  title  under  the^ defendant  in  the  execution.  No 
rights  were  acquired  under  the  defendant  in  the  execution, 
between  the  times  of  making  and  amending  the  return. 

Judgment  reversed,  and  new  trial  ordered. 


Rights  or  Prx-khftobs  on  Publio  Lands.  — The  purpose  of  this  note 
is  not  to  discuss  the  law  of  pre-emption  or  the  right  to  pre-empt*  but  merely 
to  show  what  rights  are  acquired  by  a  pre-emption  upon  puUio  lands.  See 
generally  the  note  upon  this  topic  to  Henry  v.  Welch,  21  Am.  Deo.  i92. 

A  concise  synopsis  of  the  pre-emption  law  was  prepared  by  the  United 
States  Publio  Land  Commission,  in  1880,  to  which  there  have  been  no  mate* 
rial  changes.    It  is  as  follows: — 

"The  priyilege  of  pre-emption  now  extends  to  settlement  on  unsurveyed 
as  well  as  on  surveyed  lands,  and  a  credit  of  from  twelve  to  thirty-three 
months  is  given  the  pre-emptor  by  residence  thereon. 

"  By  act  of  application  at  a  distxict  land-offioe,  and  the  payment  of  a  fee  for 
the  registration  of  his  daim,  a  person  gains  the  right  to  occupy  thereunder  a 
certain  tract  of  land,  offered  or  unoffered,  now  not  more  than  160  nor  leai 
than  40  acres  (in  the  first  act  the  quantity  was  640  acres),  for  a  limited  period* 
with  obligation  at  the  end  of  that  period  to  pay  to  the  United  States  $1.28 
per  acre  for  the  land  in  the  tract  claimed  or  entered*  and  receive  a  patent 
therefor. 

"Any  person  seeking  the  benefits  of  pre-emption  under  the  laws  now  in 
force  must  be  the  head  of  family,  a  widow,  or  a  single  man  over  twenty  yean 
of  age,  a  citizen  of  the  United  States,  or  must  have  filed  a  declaration  of  in* 
tention  to  become  such,  and  that  he  is  not  the  owner  of  320  acres  of  land 
within  the  United  States,  and  must  be  a  person  who  has  not  quit  or  aban« 
doned  his  or  her  own  land  in  the  same  state  or  territory  to  reside  upon  the 
publio  lands. 

"  Actual  settlement  upon  the  tract  claimed,  for  the  exclusive  use  and  bene- 
fit of  the  pre-emptor,  and  not  for  purposes  of  sale  or  speculation,  must  be 
shown,  under  the  rules  and  regulations  of  the  department,  to  the  satisfaction 
of  the  register  and  receiver.  Upon  these  simple  requisites  entry  may  be 
made  to  the  extent  of  one  quarter-section  or  other  compact  body,  not  exceed- 
ing 160  acres  (unless  the  quarter-section  subdivision  exceeds  this  amount  by 
a  fractional  number  of  acres)  upon  any  of  the  publio  lands  of  the  United 
States  to  which  the  Indian  titie  has  been  extinguished,  not  reeerved,  nor  in* 
ehided  within  the  limits  of  any  inoorporated  town,  or  seleoted  for  town  iita 
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pniyxee,  ae  actoaUj  Mttiad  and  oooapied  for  trade  mnd  basineM,  or  landa 
wliicli  eontain  any  known  aalinM  or  miTieralii,  ezoept  in  the  states  of  A]abam>» 
MUasippi,  Loaisiaiia,  Arkansas,  and  Florida^  in  which,  by  special  act  of 
Ooograss,  c^  Jane  2,  1868,  the  pablio  lands  are  brought  ezdusively  nnder  the 
provisioiis  of  the  homestead  act,  and  by  act  of  Jnly  i,  1876^  are  snbjeot  te 
private  entry,  after  first  being  offered." 

Tkk  Acquired  fiy  Pre-empion,  —  It  is  held  thftt  pre-emption  wfll  cany  no 
title  against  the  government  Thus  in  the  Yo&emSU  VaJUeif  Caae^  15  WalL 
77,  it  is  said  that  a  penon  by  mere  setUemenl  npon  lands  of  the  United 
States,  with  a  declared  intention  to  obtain  title  to  soch  land  nnder  the  pre- 
emption laws,  does  not  thereby  acquire  sach  a  Tested  interest  in  the  prenif* 
iass  as  to  depriTB  Congress  of  the  power  to  grant  it  to  another  person.  See 
ilwtiienote  to  HemTfY.  Welch^  21  Am.  Dec.  498.  In  10  Op.  Att-Qen.  M^ 
it  is  held  that  the  right  of  pre-emption  granted  to  settlers  on  the  pnbUo  lands 
is  not  a  Tested  interest  in  the  land,  but  only  a  contingent  right  to  porbhaee 
the  land  before  any  other  person,  whenever  it  shall  be  brought  into  general 
market;  and  that  the  goremment  may,  at  any  time  before  proof  and  pay- 
ment by  the  settler,  reserve  the  land  from  sale.  And  to  the  same  effeot  i«^ 
Aucft  T.  Donoftue,  31  Mioh.  482. 

Bat  while  this  is  so,  it  is  held  that^  as  against  pre-emptors  who  have  ecatt*- 
plied  with  the  conditions  of  the  law,  the  ezecative  department  has  no  right  - 
to  convey  to  others;  and  whenever  it  does  so  the  grants  are  void:  5  Op.  Att- 
Gen.  7;  FrUbie  v.  WhUneg,  9  Wall.  187;  ^tisn  v.  Ferry,  6  Saw.  79. 

Where  a  party  has  settled  npon  public  land  with  a  view  to  acquire  a  right  • 
of  pre-emption,  the  land  being  open  to  settlement^  his  right  thus  initiated  is  > 
not  prejn^Uced  by  the  refusal  of  the  local  land-officers  to  receive  his  prooli  • 
of  settlement,  upon  an  erroneous  opinion  that  the  land  is  reserved  from  saleu 
Aepfey  ▼.  Cotooa,  91  U.  8.  330. 

The  true  interest  acquired  by  qualified  pre-empton  amounts  to  a  right  to' 
porchaso  the  lands  they  occupy  or  enter  upon  at  the  minimmn  pnoe  (subject 
to  the  ri^t  of  Congress  to  withdraw  the  lands),  to  the  exclusion  of  all  other 
persons:  ClemenU  v.  Wcumer,  24  How.  394;  FriubU  v.  WUtney,  9  WalL  187} 
Bromn  v^.ThrockrnorUmj  11  OL  529;  Camp  v.  Bmkh,  2  Minn.  166;  Colmum  v, 
AUen,  75  Mo.  332;  8.  C,  6  Ma  App.  127;  and  if  a  pre-emptor  neglects  to  pay 
for  the  flame,  he  forfeits  his  right:  On^  v.  Tapping  2  Sand.  Ch.  78;  Qtotid 
OuffR.  S.  Co,  V.  Bryaai^  8  Smedes  &  M.  234. 

A  pre-emption  right  claimed  under  the  act  of  Congress,  if  steps  are  shown 
to  have  been  taken  to  secure  the  same,  is  a  good  defense  to  an  action  of 
traspaee:  UnUed  States  v.  Brwon,  4  McLean,  378. 

The  rules  of  adverse  possession  do  not  apply  to  a  case  where  one  party  enters 
upon  public  land  after  it  has  been  abandoned  by  a  prior  poesessor:  OUttha^f 
V.  Seedf  22  CaL  468.  A  claimant  of  land  under  pre-emption  laws,  as  against 
\  prior  posseasor,  must  show  that  he  belongs  to  that  class  of  persons  who  are 
antiUed  to  avail  themselves  of  the  provisions  of  those  laws:  Page  v.  HMe^ 
27  Id.  483.  If  a  party  has  obtained  a  pre-emption  certificate,  but  it  proves 
to  be  void,  because  the  statute  has  not  been  complied  with,  it  is  proper  for 
any  one  else  to  enter  upon  the  land  for  pre-emption,  as  if  the  former  occupier 
had  done  nothing  about  a  certificate:  Rodgers  v.  Toss,  6  Iowa,  405. 

Courts  of  equity  will  enforce  pre-emption  rights  where  all  the  requirements 
«f  the  law  have  been  complied  with:  Oarland  v.  Wiimt  20  How.  7;  Hughee 
V.  UnUed  SUOee,  4  Wall  233. 

Ooimfeyanee  qf  Intereei  hy  Pre-emptor,  — Unless  forbidden  by  some  positive 
Ikw»  oontFaots  made  by  actual  settlers  on  the  public  lands  concerning  theif 
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iioosesiory  ri^^tB,  and  oonoeniing  the  title  to  be  acquired  in  ftiton  ftam  Ite 

United  States,  arevalid  as  between  the  partiee  to  the eoatntot:  LambY.DaiH 
tmpori,  18  Wall  807. 

^7  the  act  of  Congress,  it  is  provided  that  the  patent  shall  issoe  to  th* 
pre-emptor  alone,  and  that  all  assignments  and  transfers  of  the  right  of  pre- 
emption given  by  this  act  prior  to  the  issnanoe  of  the  patent  shall  be  nnq 
and  void.  This,  it  is  held,  applies  only  to  that  right  which  belongs  to  th* 
pre-emptor  before  he  has  paid  the  porchase-monej,  and  the  certificate  has 
been  issued  to  him  by  the  register:  DUSmgham  v.  FUher^  6  Wis.  476;  and  a 
sale  of  this  right  is  null  and  void:  Arbour  v.  NeUU»^  12  La.  Ann.  217;  Ptmm 
V.  Ott,  12  Id.  233;  Statdmrngh  v.  WOtm,  13  Id.  494;  WiOoerttm  v.  Magfiidd, 
27  Miss.  542;  Craig  v.  Tcspfin,  2  Sand.  Ch.  78;  Olam  v.  ThidU,  23  Miss.  42. 
.  Bat  the  effect  of  contracts  by  the  pre-emptor  on  the  title  whidi  he  acqoiraa 
by  the  patent  is  regulated  by  the  state  laws  and  state  conrts,  and  they  will 
enforce  these  contracts  as  contracts  to  sell:  Camp  v.  SmUh,  2  Minn.  165;  Wil- 
KMi  V.  MeLerman^  20  Iowa,  30;  C^nd^  v.  OrmB,  7  Port  68;  Lamb  v.  Daxfm- 
port,  18  Wall,  307;  affirming  1  Saw.  600.  The  right  to  assign  according  to 
the  state  laws  is  complete  in  the  pre-emptor  from  the  time  of  his  pnrchaae 
and  entry,  and  though  the  patent  issues  to  him,  it  inures  to  the  benefit  of  his 
grantee:  Camp  v.  Smiih,  2  Minn.  155.  In  PhdpB  v.  Kellogg,  15  HL  131,  it 
was  held  that  if  a  party  covenants  in  a  deed,  that  if  he  shall  acquire  a  title  at 
any  time  thereafter,  such  title  shall  inure  to  the  benefit  of  the  grantee  in  the 
deed,  such  covenant  is  binding  on  all  persons  deriving  title  through  the 
grantor  with  notice  of  the  deed. 

A  contract  by  an  administrator,  before  entry  in  the  land-office,  to  transfer 
pre-emption  rights  to  third  persons  advancing  the  entry-money,  when  by  law 
the  patent  should  issue  to  the  heirs,  is  void,  and  none  the  less  so  because  the 
probate  court  is  induced  to  sanction  it:  CMran  v.  McOog,  33  Ala.  65.  So 
a  contract  with  an  occupant  to  purchase  the  land  of  him,  and  that  he  shdl 
remain  on  the  land  to  perfect  his  title  as  a  pre-emptor,  is  iU^gal  sad  Toid. 
And  if  the  maker  of  a  note,  given  for  the  purchase-money  in  such  case,  snfiers 
judgment  to  go  by  default,  he  cannot  be  relieved  from  tiie  judgment  on  the 
ground  that  after  its  rendition  the  occupant  failed,  through  his  negligence,  to 
perfect  his  title  as  pre-emptor:  Brown  v.  PoinUdexter,  10  Smedes  &  M.  S&^ 
An  agreement  with  another,  that  if  he  will  not  oppose  the  daim,  the  pre* 
emptor  will,  on  acquiring  his  patent,  convey  one  half  of  the  land  to  him,  is 
void:  Snow  v.  Kimmer,  62  CaL  024. 

InadenkU  SiglUa — HiglU  to  Cut  Timber,  —  A  pre-emptor  on  public  land  has 
a  right  to  cut  timber  on  the  land  for  the  purposes  of  agriculture  or  erection  of 
improvemets  upon  the  land:  UnUed  Statee  v.  Neleon,  5  Saw.  68;  United 
Staieev.  Lane,  10  Fed.  Rep.  910;  UnkedStaUav,  Toder,  18  Id.  372;  and  he 
may  even  sell  such  of  it  as  he  may  have  cut  and  not  used;  but  he  must  not 
cut  to  sell:  Timber  Caeee,  2  McCrary,  619. 

The  right  of  pre-emption  given  by  the  acts  of  Congress  is  a  mere  gratuity 
on  the  put  of  the  United  States  for  the  benefit  of  the  purchaser,  his  heirs  and 
assigns;  sad  his  creditor  has  no  legal  or  equitable  okim  to  snoh  gratoityt 
Bodgere  Y.  SawUnge,  S  TarL  921^ 
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Gabpentibb  t;.  Mbndbnhall. 

Oonofc  V  wn  Fouhb  Biibir  nr  Tntm  ob  bt  Lkal  OcfacLonxam^  bj  a 
ipeeU  Terdiet^  in  an  Mtum  of  ojaetmant  Ivoiight  hj  a  tanant  In  omnmnn 
•gainBt  a  oo-tenant  who  ia  in  the  oooapanqr  of  the  land  held  in  oommon, 
that  the  plaintiff  demanded  of  hia  oo-tenant  to  be  let  into  the  immediate 
poaBeaaion  of  the  itmuft^  and  *^*^  the  oo-tenant  nfnaed. 

Yact  ot  Ouvrjut  ot  or  Ihteiit  to  Ouar  Co^rsBAjn  xusr  n  Fouino  bt 
JoBT,  for  the  law  will  not  preenme  from  acta  of  ownerahip  by  one  tenant 
in  ooinmoii,  nor  from  his  refoaal  to  allow  a  oo-tenant  to  enter,  nor  from 
both  eombined,  that  there  waa  intent  to  ooat. 

Jw  Tesamt  in  Common  Dbmakd  ot  ma  Go-txnant,  who  ia  in  the  ooonpanoy 
of  the  oommon  property,  to  be  let  into  poeaeeaion,  and  the  oo-tenani  ze* 
fnaea^  and  doea  not  giro  any  explanation  of  hia  refoaal,  the  eonrt  wonld 
•  be  jnatified  in  direoting  or  adviaing  tiie  jury  to  inf er  an  ooatar. 

Jm  (hn  XJmjLWWUhLY  Takhto  PoesnBioH  ov  Lahd  AwsxawAxsm  Bmaw 
Tbxaht  ih  Common  in  the  ownerahip  of  the  same,  the  moment  he  be- 
oomee  each  tenant  in  oommon  hia  poeaeaaion  loaea  ita  hoetile  oharaetar, 
and  the  praaamption  ia  that  it  remaina  amioable  until  the  oontrary  ia 
made  to  i^ipear. 

far  gjBLTMJMT  BT  TBNANT  IN  COMMON,  AQAXKWt  Co-TBNANT  who  tOOk  po^ 

aeaaian  wrongfnlly,  bat  afterwarda  beoame  a  oo-tenant^  plaintifF  oannol 
reeofver  damagee  for  the  period  dnring  which  the  defendant  waa  nnlaw- 
folly  in  poaaeaeioo. 

I^ANT  IN  Common  oanIiot,  in  Ejbotmbnt  AOADnrr  am  Co-nNAm*,  re- 
cover damagea  or  meane  profiti  for  the  period  dazing  which  the  poaaae- 
aioii  of  the  co-tenant  waa  not  adyerae. 

XkNANT  IN  Common  Wbo  d  Oubxed  bt  Conor  ant  may  reoorer  damifos  Ib 
ejaotment  i^om  the  time  of  the  ooater,  according  to  hia  rigfak 

fijECTMBNT.    The  opinion  states  the  facts. 

E.  R.  Carpentier,  for  the  appellant. 

Thanuu  A.  Brown  and  John  ReynddSj  tor  the  respondents. 

By  Court,  Shaftbb,  J.  This  is  an  action  of  ejectment.  The 
trial  was  by  jury,  who  returned  a  special  verdict  upon  issues 
submitted  to  them  by  the  court.  Judgment  was  entered  upon 
the  findings  in  favor  of  the  defendants.  The  plaintiff  appealed, 
and  at  the  July  term,  1864,  the  judgment  was  reversed  by  this 
court,  and  a  new  trial  ordered,  on  the  authority  of  Carpentier 
V.  WebstcTf  27  Cal.  624.  The  appellant  moves  that  the  order 
be  vacated,  and  for  judgment  in  his  favor  upon  the  special 
verdict. 

The  jury  have  found:  1.  That  the  plaintiff,  on  and  prior  to 
the  first  day  of  September,  1858,  was,  and  that  he  still  is,  the 
owner  in  fee  of  the  equal  undivided  half  of  the  rancho  of  San 
Ramon,  embracing  the  premises  described  in  the  complaint* 
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and  of  a  further  undivided  interest  equal  to  three  hundred  and 
twenty  acres;  2.  That  all  the  defendants,  with  the  exception 
of  Stout,  Slankard,  and  White,  entered  into  possession  on  the 
day  before  named;  that  Stout  took  possession  July  14, 1862, 
White  on  the  14th  of  May,  1860,  and  Slankard  on  the  8d  oi 
January,  1863, — the  day  when  the  complaint  was  filed;  that 
all  the  defendants  have  continued  in  possession  since  the  data 
of  their  respective  entries;  8.  That  none  of  the  defendants  had 
any  title  to  the  demanded  premises  prior  to  the  9th  of  March, 
1860,  nor  any  right  to  the  possession  of  the  same,  nor  any  pari 
thereof;  but  that  on  that  day  they,  with  the  exception  of 
Stout,  White,  and  Slankard,  became  tenants  in  common  with 
the  plaintiff;  that  Stout  became  such  tenant  July  14, 1862^ 
White  May  14, 1860,  and  Slankard  January  8, 1863;  4.  That 
the  plaintiff,  prior  to  the  commencement  of  the  action,  and  be-^ 
tween  the  15th  and  20th  of  December,  1862,  served  upon  each 
of  the  defendants,  personally,  the  following  written  demand: — 

''  San  Ramon,  December  20, 1862. 
'^  Sib:  You  will  please  take  notice  that  the  lands  and  prem- 
ises now  occupied  by  you  are  part  and  parcel  of  the  Rancho 
San  Ramon,  of  which  I  am  the  principal  owner,  and  that  I 
demand  to  be  let  into  the  immediate  possession  and  eigoy- 
ment  of  the  same,  and  every  part  and  parcel  thereof, 

'^  Respectfully  yours, 

"H.  W.  Carpkntikb." 

6.  The  rental  proof  of  each  of  the  parcels  occupied  by  the  re* 
spective  defendants. 

Two  questions  have  been  discussed  by  counsel:  1.  Is  the 
plaintiff  entitled  to  judgment  on  the  special  verdict?  and  if 
so,  then,  2.  For  what  amount  by  way  of  damages? 

The  second  question  it  will  be  unnecessary  for  us  to  con- 
sider, for  we  are  satisfied  that  the  special  verdict  does  not  lay 
an  adequate  foundation  for  a  judgment  in  the  plaintiff's  favor 
on  the  main  question  involved. 

The  trouble  with  the  verdict  is  that  it  does  not  find  an 
ouster  either  in  terms  or  by  legal  conclusion.  A  demand  is 
found,  and  a  refusal  matching  the  demand;  but  *' demand 
and  refusal "  does  not  fall  within  any  definition  of  '^  ouster," 
as  that  term  is  used  in  the  law  governing  the  relation  of  ten- 
ants in  common.  Neither  acts  of  ownership  by  one  tenant 
in  common,  nor  refusal  to  allow  co-tenants  to  enter,  necessarily 
work  a  disseisin.  The  law  will  not  presume  from  either  the 
one  or  the  other,  nor  from  both  combined,  that  there  was  an 
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intent  to  oust  That  intent  must  be  eBtablished  as  a  &ci  by 
the  finding  of  the  jury.  C!onyersion  is  one  of  the  points  to  bo 
established  in  actions  of  trover;  bnt  it  is  settled  that  '^  de- 
mand and  refusal "  is  not  oonyersion,  but  onlj  evidence  of 
it  for  the  consideration  of  the  jury.  In  the  absence  of  all  ex- 
planation the  court  wotdd  be  justified  in  directing  or  advising 
the  jury  to  infer  a  conversion,  or  an  ouster  in  a  case  like  tho 
one  at  bar,  from  the  fact  of  demand  and  refusal;  but  the  infer- 
ence is  to  be  made  by  the  jury^and  not  by  the  court:  2  Stark. 
Iv.  683;  Pre^eoit  v.  NeverSy  4  Mason,  830;  Cumming$  v.  TTy* 
man,  10  Mass.  468;  Carpentier  v.  Webster,  27  Cal.  624. 

But  it  is  insisted  that  the  verdict  finds  an  ouster  of  tho 
plaintiff  by  all  the  defendants,  except  Stout,  White,  and 
Slankaidy  prior  to  to  the  demand  and  refusal,  and  indepen* 
dent  of  it,  to  wit,  their  unlawful  entry  upon  the  premises  in 
September,  1868, — a  year  and  a  half  before  the  rights  of  tho 
defendants  as  tenants  in  common  were  acquired. 

It  is  said  in  support  of  this  position  that  the  possession 
acquired  in  1868  was  by  disseisin,  and  it  is  added  ''  that  tho 
possession  never  lost  its  hostile  character'';  and  it  is  upon 
this  assumption  of  fsict  that  the  whole  argument  turns.  But 
the  verdict  demonstrates  that  the  possession  unlawfully  taken 
in  1868  did  lose  its  hostile  character,  prima  facie,  on  the  9th 
of  March,  1860,  when,  as  the  verdict  finds,  they  becomo 
tenants  in  common  with  the  plaintiff.  The  moment  the 
defendants  became  tenants  in  common  with  the  plaintiff,  their 
possession  lost  its  hostile  character  by  the  legal  effect  of  tho 
fact;  and  it  cannot  be  presumed  that  the  possession  was 
otherwise  than  amicable  thereafter,  until  the  contrary  is  mado 
to  appear. 

It  is  further  claimed  that  an  ottster  is  manifested  on  the 
face  of  the  answers;  and  here  we  are  referred  to  Harrison  v. 
Taylor,  33  Mo.  211  [82  Am.  Dec.  169].  The  doctrine  of  that 
case  is  that  when  a  defendant,  sued  in  ejectment  by  a  tenant 
in  common,  states  in  his  answer  that  '^he  holds  the  premises 
adversely  against  all  persons,"  the  action  will  not  fall  on  the 
ground  Uiat  there  was  no  demand  made  previous  to  the  action. 
The  case  at  bar  is  not  within  the  rule.  The  answers  here  con- 
tain no  averment  or  admission  of  adverse  possession  on  the  part 
of  any  of  the  defendants,  but  deny  the  ouster  alleged  in  terms. 

Though  we  have  declined  to  pass  upon  the  question  of  the 
amount  of  damages  to  which  the  plaintiff  is  entitled,  for  the 
reason  that  on  this  record  it  does  not  appear  that  he  is  enti« 
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tied  to  any,  stilly  as  the  case  must  go  back  for  a  new  trial, 
under  the  order  already  made,  we  deem  it  proper  to  state 
the  principles  by  which  the  question  of  damages  must  be  oon* 
trolled. 

As  to  damages  which  accrued  prior  to  March  9, 1860,  trace- 
able to  the  ouster  of  1858,  they  cannot  be  recovered  in  thia 
action.  For  the  reasons  already  stated,  that  ouster  has  become 
unavailable  as  a  basis  of  recovery  in  chief,  and  it  is  therefore 
unavailable  in  this  action  as  a  ground  for  the  recovery  of 
damages  resulting  from  it.  A  party  may  recover  specific  real 
property,  "with  damages  or  without  them":  Practice  Act,  sec. 
64;  but  when  he  sues  to  recover  such  property  with  damages, 
he  cannot  recover  damages  if  he  fails  to  recover  the  property. 
The  practice  act  states  an  exception  to  this  rule,  but  the  case 
at  bar  is  not  within  it:  Id.,  sec.  256. 

As  to  damages  during  the  interval  between  the  9th  of 
March,  1860,  when  the  defendants,  or  most  of  them,  became 
tenants  in  common  with  the  plaintiff,  and  the  demand  and 
refusal  of  December,  1863,  neither  damages  nor  rents  and 
profits  can  be  recovered  in  this  suit,  for  in  legal  judgment  the 
possession  of  the  defendants  during  that  time  was  not  adver^ 
sary,  but  amicable,  and  in  strict  keeping  with  the  title. 

As  to  damages  that  have  accrued  since  the  demand  and 
refusal,  if  it  shall  turn  out  as  matter  of  fact  that  the  refusal 
was  not  supported  by  some  legal  right  to  refuse, — having,  in 
fact,  no  other  or  better  basis  than  the  assumption  that  the 
plaintiff  had  no  right  of  entry  on  the  premises, — then  the 
plaintiff  will  be  entitled  to  recover  damages  according  to  his 
right,  and  the  plea  of  the  statute  of  limitations  will  not  bar 
the  claim. 

Motion  for  judgment  on  the  verdict  denied. 

Rhodes,  J.,  expressed  no  opinion. 


Oirsna  ov  Tbnaht  bt  CkvuvAirr,  What  OoygiTi'UTJBi;  See  WarjiM  v. 
lAfddSLt  77  Am.  Deo.  61ip  and  note.  Ouster  ie  a  queetion  for  the  Jozy:  ITori^ 
MmiY.  C^trfArifl^  72  Id.  664;  and  tiiey  ehoold  find*  not  CmIs  fram  wbioh  oustaf 
would  be  infeiTed,  bat  the  iaot  of  outer  itMlf:  Padnrd  y.  Johtmn,(Sl  OtL 
18a;  dtiag  the 
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Bandolph  V.  Habhtb, 

rSS  GAUfOBlOA,  ML1 

Mm  Aordh  vfoh  Lost  Kon^  Tbvdsb  ov  iHjxuuiiTr  siiobi  Sun  is  not 
■bnfaitdj  neoenary,  but  the  better  praotioe  is  to  nuike  iuoh.  tnder  and 
■liege  the  nine  in  the  oompkunt.  A  f aflnre  to  do  ao  is  not  fatal  to  the 
eaase  of  aotum;  it  only  afiaota  the  qneatioii  of  ooati,  and  In  other  re- 
specta  a  tender  at  the  trial  is  anfficient. 

hf  Aanaa  upox  LostNotb,  xv  No  Tun>BB  or  iNDSMNirr  has  bsbv  ICAia  vb» 
jOAB  Sorr,  the  plaintiff  is  not  entitled  to  coats  nnleaa  the  defendant  haa 
waived  a  tender,  in  which  case  the  ooats  are  in  the  discretion  of  the  coork 

<hr  QuBiioH  or  Iiii>xiiNir7,  Ko  Dofascnon  oav  bk  Madb  between  a  note 
whidi  haa  been  deetroyed  by  &re  or  otherwise,  and  one  which  has  beoa 
merely  lost 

Dbbxal  that  Aasmmairr  was  nr  Wbhtm o,  ok  ioe  Valuablb  Coxbidxr* 
▲noH,  does  not  amoont  to  a  denial  of  the  fact  of  an  assignment  alleged 
in  the  complaint^  but  if  it  denies  anything  merely  amounts  to  a  denial 
tiMt  the  aasignmBnt  waa  written  or  for  a  Talnable  oonaideratiaa. 

Action  upon  a  promiasory  note.    The  opinion  states  the 
Cftcts. 

H.  H.  Hardeyj  fi>r  the  appellant. 

Coffroth  and  Spavidingy  for  thevespondent. 

By  Cooit,  Sandbbson,  C.  J.  This  is  an  action  npon  a  lost 
promiBSoiy  note,  by  an  assignee  against  the  maker;  or,  as 
ayerred  in  the  complaint,  a  note  which  had  been  "  totally  de- 
stroyed by  fire."  There  is  do  averment  in  the  complaint  to 
the  effect  that  the  plaintiff  had  tendered  to  the  defendant  a 
good  and  sufficient  bond  of  indemnity  before  bringing  the 
action.  The  only  averment  upon  that  subject  is  in  the  follow- 
ing words:  ''  Plaintiff  avers  that  he  has  offered,  and  now  offers, 
to  indemnify  defendant  against  any  loss  or  damage  he  may 
«astain  on  account  of  the  destruction  of  said  note."  The 
action  was  commenced  on  the  twenty-seventh  day  of  June, 
1864.  On  the  13th  of  August  following,  the  plaintiff  filed  a 
bond  of  indemnity  with  the  clerk  of  the  court,  and  at  the  trial 
tendered  the  same  to  the  defendant,  who  refused  to  accept  it 
because  it  was  insufficiently  stamped,  and  because  it  had  not 
been  tendered  before  suit.  No  objection  was  made  to  the  form 
<if  the  bond  or  the  sufficiency  of  the  security.  The  court  held 
that  the  plaintiff  was  not  bound  to  tender  indemnity  befixre 
4Riit,  but  that  the  bond  was  insufficiently  stamped,  and  per- 
mitted the  plaintiff  to  add  the  requisite  amount  of  stamps. 
In  this  connection  the  record  contains  the  following:  ''The 
also  testified  that  he  offered  an  indemnity  bond  be* 
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fore  the  suit  was  commenced,  and  that  the  defendant  made- 
acme  remark  that  amounted  to  a  waiver  of  Bach  bond.*'  The^ 
case  was  tried  bj  the  court,  but  no  findings  were  filed.  Judg- 
ment was  for  the  plaintiff  for  the  amount  claimed,  but  is* 
silent  upon  the  subject  of  indemnity. 

It  is  first  insisted  that  the  complaint  is  fatally  defective  in- 
not  averring  that  a  proper  indemnifying  bond  had  been  pre- 
pared and  tendered  before  the  commencement  of  the  action. 

It  was  held  in  Welton  v.  AdamSj  4  Cal.  87  [60  Am.  Dec 
579],  and  reaffirmed  in  Price  v.  Dwdapj  5  Id.  483,  that  where- 
it  appears  that  a  negotiable  security  has  been  lost  or  destroyed, 
the  maker  has  a  right  to  require  indemnity  against  all  future- 
claims  under  it  before  its  payment  can  be  enforced.  In  the 
former  case,  as  in  this,  the  security  had  been  destroyed  by  fire, 
but  it  was  held  that  there  was  no  distinction  to  be  made 
between  a  lost  instrument  and  one  proved  to  have  been  de- 
stroyed. We  are  satisfied  with  the  doctrine  of  that  case,  but 
we  do  not  understand  that  it  gees  to  the  leng^  of  holding 
that  the  bond  must  be  prepared  and  tendered  in  advance  of 
suit.  The  complaint  in  th^  case  did  not  aver  the  tender  of 
a  bond,  nor,  as  in  the  present  case,  contain  an  offer  to  give 
one;  but  on  the  contrary,  sought  to  excuse  the  plaintiffs  from 
giving  a  bond  on  the  ground  of  their  inability  to  do  so.  The 
court  held  that  they  must  give  one  before  the  defendants 
could  be  compelled  to  pay,  and  the  judgment  of  the  court  was 
that ''  the  judgment  (which  was  for  the  plaintiffs)  be  reversed, 
and  the  cause  remanded."  No  direction  was  given  to  the 
court  below  to  dismiss  the  action  on  the  ground  that  the  com- 
plaint contained  no  cause  of  action,  which  would  doubtless 
have  been  done  had  the  court  been  of  that  opinion.  We  there- 
fore regard  the  case  as  merely  establishing  the  rule  that  the 
law  mil  not  enforce  the  payment  of  a  lost  note  or  bill  without 
first  requiring  the  holder  to  indemnify  the  maker  if  he  de- 
mands it,  and  that,  contrary  to  some  American  authorities, 
there  is  no  difference  in  this  respect  between  a  merely  lost  bill 
and  one  which  the  evidence  shows  has  been  destroyed. 

The  only  question,  then,  which  we  are  called  upon  to  deter- 
mine is,  whether  it  is  absolutely  necessary  for  the  plaintiff  to 
tender  a  bond  before  he  brings  his  action. 

With  the  question  as  to  which  forum,  whether  a  court  of 
law  or  equity,  can  afford  relief  in  a  case  like  the  present,  we 
have  nothing  t>do,  for  under  our  system  the  two  are  blended, 
except  so  far  as  that  question  may  be  collaterally  involved  in 
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the  one  before  us.  In  England  a  suit  at  common  law  cannot 
be  maintained  in  such  a  case,  but  resort  must  be  had  to  a 
«oiirt  of  chancery,  which  always  decrees  indemnity:  Hansard 
▼•  JB6&i9uon,  7  Bam.  &  C.  90;  upon  the  ground  that  upon  the 
payment  of  a  note  or  bill  the  maker  or  acceptor  is  entitled  by 
the  law  merchant  to  its  possession  as  a  voucher  of  its  pay- 
ment, or  if  that  cannot  be  had,  to  an  equivalent  in  the  shape 
of  reasonable  indemnity  against  all  future  claims  upon  him. 
The  English  doctrine  was  in  effect,  as  we  understand  it, 
adopted  in  Wdton  v.  AdaTOs^  4  Cal.  87  [60  Am.  Dec.  679]. 
Treating  the  case,  then,  as  one  of  equitable  cognizance,  we 
think  the  failure  to  tender  indemnity  before  suit  is  not  fatal 
to  a  recovery,  and  only  affects  the  question  of  costs. 

The  tender  of  indemnity  cannot  be  considered  as  any  part 
of  the  plaintiff's  cause  of  action  or  as  a  fact  or  event  upon 
which  his  right  of  action  accrues.  It  is  merely  a  condition 
which  the  law  imposes  upon  his  right  to  enforce  his  cause  of 
action,  the  performance  of  which  is  exacted  as  a  substitute  for 
the  delivery  of  the  note  or  bill,  which  otherwise  he  is  bound 
to  make  upon  payment.  But  it  is  inequitable  to  subject  the 
defendant  to  costs  when  he  may  be  willing  to  pay  upon  rea* 
sonable  indemnity  and  before  he  is  placed  in  the  wrong  by  a 
tender  and  refusal.  Hence,  if  the  plaintiff  desires  to  recover 
costs,  he  must  make  the  tender  before  suit,  or  show  a  waiver 
of  indemnity  on  the  part  of  the  defendant.  On  the  other 
hand,  all  that  the  defendant  can  rightfully  ask  is  that  he  be 
not  required  by  the  court  to  pay  the  money  or  subjected  to 
costs  until  reasonable  indemnity  has  been  furnished. 

The  proper  course  to  pursue  in  such  cases  is  for  the  plaintiff 
to  prepare  and  tender,  before  suit,  reasonable  indemnity.  If 
it  be  refused  he  can  then  sue,  alleging  the  tender  and  refusal, 
and  keep  the  tender  good  by  filing  the  bond  in  court.  If,  at 
the  trial,  the  court  shall  be  of  the  opinion  that  the  indemnity 
is  reasonable  and  sufficient,  he  will  be  entitled  to  judgment, 
with  costs.  But  he  Jgaj  Bue  jipd  offer  in  his  complaint  to 
give  such  indemnityastSe  court.may  adjudge  reasonable,  and 
upon  complying  with  the  order  of  the  court  in  that  respect, 
take  his  judgment,  but  without  costs.  This  last  course  was 
adopted  in  Tersey  v.  Oartfy  commented  on  by  Lord  Chancellor 
Hardwicke  in  Walmsley  v.  ChUdSy  1  Ves.  Sr.  845,  and  sustained. 
The  same  principle  was  recognized  in  Gray  v.  Dougherty ^  25 
Cal.  282.  In  cases  like  the  present,  the  costs  are  regulated  by 
the  498th  section  of  the  practice  act,  and  are  left  to  the  di»- 
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cretion  of  the  court,  to  be  awarded  or  apportioned  aooording 
to  the  equity  of  the  case. 

In  this  case,  as  before  stated,  there  is  no  averment  of  a  pre- 
vious tender,  and  but  for  the  fact  that  such  tender  seems  to 
have  been  waived  by  the  defendant,  we  should  be  compelled 
to  reverse  the  judgment  so  far  as  the  allowance  of  costs  iff 
ooncemed.  We  think,  however,  that  the  allowance  of  costs 
was  correct  in  view  of  that  fact. 

The  exceptions  taken  to  the  admission  of  the  written  assign- 
ment of  the  note  by  the  original  payee  to  the  plaintiff  are  an- 
swered by  the  fact  that  the  assignment  was  not  in  issue,  and 
no  proof  of  it  was  therefore  required.  The  attempted  denial 
of  the  assignment  in  the  answer  is  in  these  words:  ''And  this 
defendant  further  answering,  on  information  and  belief,  denies 
that  said  Daniel  Richards,  for  a  valuable  consideration,  as- 
signed, by  a  written  instrument,  the  indebtedness  due  upon 
said  note,  or  that  the  said  assignment  was  stamped  with 
United  States  revenue  stamps  of  the  required  amount  and 
denomination,  or  that  any  written  assignment  was  made.'^ 
This  is  not  a  denial  of  the  assignment.  If  it  can  be  consid- 
ered as  a  denial  at  all,  it  can  only  be  considered  as  a  denial 
that  the  assignment  was  in  writing,  and  that  it  was  made  for 
a  valuable  consideration.  Such  a  denial  was  held  bad  in 
Burke  v.  Table  Mountain  WccUr  Co.,  12  CaL  407,  and  MonHU 
V.  MorriU,  26  Id.  292.  The  pleadings  being  verified,  and  the 
assignment  not  specifically  denied,  it  must  be  taken  as  admit- 
ted for  all  the  purposes  of  the  trial. 

Judgment  affirmed. 

Tiin>BB  07  iHDiMHirr  A8  PUEBSQUiBiTB  TO  AcnoN  ov  LOST  KOfSt  8«t 
W€Utm  T.  Adamif  60  Am.  Dm.  579,  and  Moon  t.  Fail,  66  Id.  897. 


BuBT  V.  Wilson. 

12B  OAUFOBirxA,  eaij 

No  BzPBVB  OB  Implied  Tbttr  n  Cbxatbd  vt  TsAiraAcnoBiy  wlMteVy  <>>* 
of  two  partners,  who  are  embarrassed  with  debts,  exeoates  a  deed  to  th» 
other,  absolute  on  its  face,  with  a  oonaideratioa  expressed,  of  both  hia 
mdhridual  property  and  interest  in  the  partnership  property,  for  the  par* 
poee  of  enabling  the  grantee  to  nuse  money  by  mortgaging  the  same  to 
pay  the  firm  debts. 

MiBTAKi  07  GRAMToa  A8  TO  LioAL  BfiiOT  ov  LAveuim  UoED  DT  Dmv 
if  the  langnage  is  saoh  as  he  intended  shoold  bo  need,  will  Dot  aflbtd  him 
any  ^^nnd  of  relief  in  equity. 
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DOBnkAST  HAT  WaTTS   PBOTBOnON  OF  STATim  OV  FftAUM^  whtt«  h  i» 

■oQi^  to  diaarge  him  as  tnuteo  on  a  contnot  within  tha  itetnte,  by  ad- 
"«***™C  the  oontraflt  in  his  answer  and  fuling  to  claim  the  benefit  of  the 


Qmawtem  Holdb  JjAKD  nr  Tbdbt  ior  Gbahtob  to  the  extent  of  the  pur* 
chaee  mwMiy,  wfaete  he  has  reeeJTedan  abeolnte  ooawtjuMb  and  has  failed 
to  make  any  payment  of  the  porchaee  price,  and  each  tmst  descends  t» 
the  zepreaentatives  and  heirs  of  the  grantee,  against  whom  a  lien  for  th» 
pnrbhaae-money  will  be  enforced. 

GLadi  to  Bkiorox  Ezfbiss  OB  Implikd  Xbiict  mat  bb  Jodibd  in  a  eom* 
plalntwith  a  daim  to  enforce  a  ▼endor's  lien  ezistiog  without  any  written 


AcnoK  to  compel  execution  of  trngt  The  oplnioa  states 
fhefietcts. 

/.  E.  N.  LewiBy  for  the  appellant. 
HcLtch  and  McQuaidj  for  the  respondenL 

By  Court,  Shaftbr,  J.  This  action  was  brought  by  Walker, 
fai  his  lifetime,  to  compel  the  execution  of  a  trust,  or,  altema-^ 
tively,  to  enforce  a  vendor's  lien. 

The  complaint  alleges  that  on  or  about  the  6th  of  January,. 
1862,  Walker  and  J.  C.  Wilson  were  partners  in  business,  an(f 
were  about  closing  up  their  partnership  affairs;  that  the  firm 
was  embarrassed  with  debts,  and  that  some  of  the  creditors 
had  commenced  attachment  suits  against  the  firm;  that  b/ 
reason  of  the  dissipated  habits  of  Walker,  and  with  a  view  t(> 
a  more  speedy  liquidation  of  their  debts,  Walker  executed  to 
Wilson  a  deed,  absolute  on  its  face,  and  expressing  a  consid* 
eration  of  seventeen  thousand  dollars,  of  a  certain  ranch,  thr 
same  being  the  individual  property  of  Walker;  that  the  deec 
was  in  fact  a  trust,  and  was  made  solely  for  the  purpose  oi 
enabling  Wilson  to  raise  money,  by  mortgaging  the  premises^ 
to  i>ay  off  the  debts  of  the  firm;  and  that,  on  the  day  of  the* 
execution  of  the  deed,  he  borrowed  several  large  sums  for  the 
benefit  of  the  firm,  and  secured  the  payment  thereof  by  mort- 
gages on  the  premises  so  conveyed  to  him  by  Walker;  thai 
Walker  also,  and  by  the  same  deed,  conveyed  to  Wilson  hi» 
interest  in  certain  ditches  belonging  to  the  firm,  for  the  pur- 
pose aforesaid,  and  that  said  ditches  were  included  in  the  said 
mortgages;  that  the  possession  of  the  ranch  remained  with 
Walker  after  the  deed  as  before,  and  that  he  participated  a» 
before  in  the  management  of  the  ditch  property;  that  Wilson,. 
in  his  lifetime,  never  denied  the  trust,  but  on  the  contrary,, 
always  admitted  it;  that  the  defendant,  E.  P.  Wilson,  his  ad* 
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tninistrator  and  one  of  his  heirs  at  law,  admitted  the  tnist  in 
his  answer  first  filed,  but  which  he  afterwards  withdrew  by  the 
court's  leave;  that  the  grantor  and  grantee  were  intimate 
friends,  and  that  the  deed  was  given  under  a  misapprehension 
as  to  its  legal  efiect  Under  this  aspect  of  the  complaint  the 
plaintiff  prays  that  the  administrator  may  be  decreed  to  exe- 
cute the  trust  by  reconveying  the  property,  subject  to  the 
aforesaid  mortgages. 

In  a  supplemental  complaint,  filed  by  leave  of  the  court  and 
by  the  consent  of  the  defendants,  it  is  alleged  as  a  further 
cause  of  action,  that  the  aforesaid  conveyance  was  in  pursu- 
ance of  a  sale  for  the  sum  of  seventeen  thousand  dollars,  ex- 
pressed in  the  deed;  that  the  money  is  due  and  unpaid;  that 
a  claim  for  that  amount  was  presented  in  due  form  to  Wilson's 
administrator  for  allowance,  June  21, 1864,  together  with  the 
evidence  in  support  of  a  vendor's  lien  on  the  property  embraced 
in  the  deed,  and  that  the  claim  was  rejected  by  the  adminis- 
trator on  that  day.  On  these  allegations  the  plaintiff  claims 
judgment  for  the  seventeen  thousand  dollars  and  interest 
thereon  from  the  date  of  the  deed,  and  that  the  land  conveyed 
may  be  sold  and  the  avails  applied  to  the  liquidation  of  the 
debt,  and  for  other  relief. 

The  complaint  as  amended  was  demurred  to  for  want  of 
facts,  misjoinder  of  causes,  and  for  uncertainty  and  ambiguity. 
The  demurrer  was  sustained  by  the  court,  and  the  plaintiff 
declining  to  amend,  judgment  was  entered  dismissing  the  ac- 
tion. 

1.  The  complaint  not  only  fails  to  disclose  an  express  trust, 
but  it  appears  affirmatively  that  there  was  none;  and  it  sets 
forth  no  facts  from  which  a  trust  would  arise  by  implication 
of  law.  Nor  can  the  complaint  be  sustained  as  a  bill  to  re- 
form the  deed.  However  Walker  may  have  mistaken  the 
legal  effect  of  its  terms,  there  is  no  averment  that  the  Ian* 
guage  of  the  deed  is  not  the  very  language  which  he  intended 
to  use;  and  against  the  mistake  of  law  alleged  there  can  be 
no  redress.  The  class  of  cases  in  which  mistakes  of  that  char- 
acter are  corrected  in  equity  is  very  limited,  and  this  is  not 
brought  within  any  recognized  exception  to  the  general  rule 
by  the  necessary  averments:  1  Story's  Eq.  Jur.,c.  5;  Leman  v. 
Whitney,  4  Russ.  424;  Rues  v.  Mebius,  16  Cal.  851. 

The  position  that  the  trust  is  rescued  from  the  operation  of 
the  statute  of  frauds  by  the  allegation  that  the  answer  first 
filed  by  the  administrator  admitted  the  trust  is  not  tenable, 
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ftr  a  number  of  reaBODSj  only  ooe  of  which,  howerer,  need  be 
specified  he^e.  If  a  defendant  eonght  to  be  charged  npoa  a 
oontraet  within  the  statute  of  fi^ands  admits  the  contract  in 
his  answer,  and  does  not  claim  the  benefit  of  the  statate,  he  is 
considered  as  waiving  its  protection,  and  as  furnishing,  by  his 
answer,  the  very  proof  which  the  statute  requires.  But  if  the 
is  coupled  with  a  claim  to  the  protection  of  tiie 


statute,  the  rights  of  the  party  stand  as  though  the  admission 
had  not  been  made:  2  Story's  Eq.  Jur.,  sec.  767.  While  the 
ecmplaint  in  this  case  Aren  the  admission,  it  fidls  to  fill  or 
complete  the  legal  proposition  by  an  averment  that  the  stat- 
ute was  waived  as  a  defense  by  an  omission  to  assert  it  in  the 
answer. 

2.  Under  the  second  aqiect  in  which  the  general  transac- 
tion IB  presented  in  the  complaint,  the  plaintiff  is  entitled  to 
relief. 

If,  as  the  supplemental  complaint  alleges,  Walker  sold  the 
land  to  Wilson  for  seventeen  thousand  dollars,  and  the  pmv 
chase-money  has  not  been  paid,  then  the  plaintiff  is  a  creditor 
of  Wilson's  estate  to  that  amount,  and  on  general  prindplea, 
has  a  lien  on  the  land  sold  as  security  for  the  debt:  Leman  v. 
Whitney f  4  Buss.  427.  To  that  extent,  Wilson,  in  his  lifetime, 
held  the  land  in  trust  for  his  vendor,  and  the  trust  has  de- 
scended to  his  representative  and  heirs.  The  principle  upoo 
which  courts  of  equity  proceed  in  establishing  this  lien  is,  tiiat 
a  person  who  has  gotten  the  estate  of  another  ought  not,  in 
conscience,  as  between  them,  to  keep  it  and  not  pay  the  full 
consideration  money:  Cahoon  v.  Robin8onj  6  Cal.  226;  Sparki 
V.  He98f  15  Id.  192.  Nor  do  we  understand  that  these  prind- 
ples  are  disputed  by  the  respondents;  but  they  insist,  first, 
that  the  claim  in  question  is  improperly  joined  in  the  com- 
plaint with  the  claim  based  upon  the  alleged  trust;  and  sec- 
ond, that  the  money  claimed  and  the  lien,  as  collateral  thereto, 
are  barred,  on  the  ground  ''  that  more  than  ten  months  had 
elapsed  after  the  appointment  and  qualification  of  the  defend- 
ant, E.  P.  Wilson,  as  administrator  of  J.  C.  Wilson,  and  after 
the  first  publication  of  notice  by  said  administratMr  to  the 
creditoro  of  said  estate  requiring  them  to  present  their  claims 
to  said  administrator  for  allowance,  before  the  claim  was  in 
Cact  presented." 

There  is  no  misjoinder  of  causes.  Both  of  the  claims  stated 
in  the  complaint  are  founded  on  trusts, — one  lying  in  con* 
tract,  and  the  other  arising  by  act  and  operation  of  law: 

Am.  Daa  Vol.  LXXXVn— 10 
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Practice  Act,  boc.  64.  And  as  to  the  second  dbjeotion,  it  is 
sufficient  to  say  tliat  it  does  not  appear,  from  the  complaint, 
when  the  notice  to  creditors  was  first  published;  nor,  in  fiict, 
that  any  publication  has  been  made  or  ordered. 

The  objection  that  there  can  be  no  recovery  of  the  seven- 
teen thousand  dollars,  and  no  enforcement  of  the  vendor's  lien 
as  collateral  thereto,  until  the.  affairs  of  the  partnership  shaU 
have  been  adjusted,  is  not  well  taken.  The  supplemental 
complaint  treats  the  sale  and  conveyance  of  the  land  by 
Walker  to  Wilson  as  a  matter  having  no  connection  with  the 
business  of  the  partnership,  and  as  being,  in  short,  what  it 
purports  to  have  been  by  tiie  terms  of  the  deed, — a  transac- 
tion between  the  two  men,  each  acting  for  himself  alone. 

The  judgment  is  reversed  and  cause  remanded.  And  it  is 
ordered  that  the  defendants  have  twenty  days  to  answer  from 
the  time  notice  shall  have  been  given  them  of  the  filing  of 
the  remUiUwr. 

RiLzir  nr  Bquxtt  ibom  Mitakb  op  Law:  BmBogg$r.  Fettkt^  7ft Am. 
Deo.  061. 

Seatdti  or  Fraum  Waivid  nr  FAmnm  fo  Fuad  In  OAomm  v. 
dfaott;  05  Am.  Dm.  498i 


Boyd  v.  Blankman. 

rV  OAUrOBHU,  19.] 
WHDUI  ABUnUBXRATOB,  THBOUGB  AffOTHXB  PXBSOH,   FUBOBASn  AT  SaLB 

Madb  bt  HmssLF,  under  an  order  of  the  probate  oomrt*  land  of  his  in- 
teatate,  whioh  is  aabaeqaently  oonTejed  to  him  by  each  person,  the  heir 
retains  sach  an  equitable  interest  in  the  land  as  may  be  aiwignnd,  and 
the  aatrignee  may  maintain  an  action  against  the  administrator  to  enf oirae 
the  trost. 

Hub  Retains  Equitabli  Tetls  to  Lahb  ov  iNrasTATa  Pubgeasbd  bt 
ADMDriERTBATOB,  throagh  another  person,  at  a  sale  thereof  made  by  him 
nnder  an  order  of  the  probate  oourt^  and  the  heir's  deed  oonveys  soch 
equitable  title,  although  the  legal  title  is  held  by  the  administrator  in 
trust  And  the  execution  of  such  deed  is  evidence  of  the  heir's  inten- 
tion to  disaffirm  the  sale. 

Uam.  Hjezb  Aiiibms  Salb  bt  Admzhisibatob  ov  Lahd  ov  Ibtbrati^  aft 
which  he  himself,  per  kUerpotikmi  permmaun,  became  the  pnrohaeer,  the 
relation  of  trustee  and  cettui  que  truai  between  them  is  net  ahifted  ficn 
the  land  to  the  proceeds  of  the  sale  of  it. 

PUBOHASBy  THROUGH  AnOTKBB  PBBaON,  07  LaBD  07  IbtBSTATB  B¥  AdHDT* 

xstratob,  at  his  own  sale,  is  not  void,  but  only  voidable  aft  the  electioQ 
of  the  heirs  or  other  persons  intereeted  in  the  estate,  who  may  have  the 
sale  set  aside  and  the  administrator  declared  a  trastee. 
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Qbiiie  or  Salb  or  Bsal  Bbtatx^  Madb  bt  Pbobatb  Ooubt  ba^'^o  Ao* 
QUiBKD  JuBiSDionov,  oumot  be  atteeked  in  a  ooUatenl  prooeeding  on 
the  ground  that  it  was  made  npoa  inanffidant  eyidonoe  or  contrary  to- 
the  evidenoe,  or  becaoae  the  aale  of  a  nnall  portiim  of  it  woold  have  been 
anfBcifint,  or  beeanae  the  adnuniatrator  procnred  it  to  be  made  to  pay  a 
debt  which  had  preyionaly  been  paid  with  fonda  of  the  estate. 

Fact  that  Pbhson  m  Unlbarhbx>  and  Iosoravt  or  Liqal  Pbogbbdihos 
ArroBDs  No  Qvojjvd  or  BsuBr  in  eqnity,  nnleas  it  alao  i^peara  that 
he  relied  for  information  upon  the  person  against  whom  relief  is  sought^ 
and  the  latter  misrepresented  the  state  of  the  facts. 

ftCATOTB  or  LmiTAinoHS  n  Afpuoablb  to  GAimia  or  Aaaon  m  Equitt 
as  well  as  to  those  at  law. 

OncpLAiBT  nr  Aonon  vob  REUEr  ob  Oboubd  or  Fbaud  should  Atbb 
that  the  acts  oonstitating  the  tend  had  been  disoorered  within  three 
yean;  bat  if  the  replication  contains  such  an  ayerment^  and  this  issne  is 
tried  without  objection,  the  irregularity  in  the  mode  of  presenting  tha 
issne  win  be  disregarded. 

IhSMMBDiAST  RbLTZNO  OB  StATDTB  OB  IiDfirATI0B8  MUST  AlLBOB,  BOT  MAT- 
TER or  Law,  bnt  the  ^Ksts  which  faring  the  case  within  the  operation  of 
tbestatate. 

Ir  FLAXBmr  Fails  to  State  Tbult  Tdcb  wbbb  an  Causb  or  Aanoas 
AccmuMD,  the  defendant  may  afor  the  truth  in  that  respect^  and  if  it  is 
established  on  the  trial,  he  will  secure  the  same  result  that  he  would 
have  secured  by  demnrrer  had  the  plaintiff's  complaint  truly  stated  tho 
tone  when  the  cause  of  action  accrued. 

Ombmb  or  OuBsrituunvB  Fbaub  abb  wiiHnr  Sayibo  Clause  of  section  17 
of  the  statute  of  limitationi^  wbiot  proTides  that  sa  action  for  relief  oa 
the  ground  of  fraud  shall  not  be  deemed  to  have  aocroed  until  the  discov- 
ery of  the  ^Ksts  constituting  the  fraud. 

JUmoB  BOB  RsLiEr  ob  Gboubd  or  Fbaxjb  mat  be  Commebced  at  Abt 
TmB  within  three  years  after  a  discoveiy  of  the  facts  constitnting  tho 
fraud,  or  of  facts  sufficient  to  put  a  person  of  ordinary  inteUigence  and 
prudence  on  inqniry. 

AcnoK  to  establish  and  enlEbroe  a  trost  Jack  Hiaa  died 
intestate  on  the  8d  of  October,  I860,  leayiDg  his  widow,  Maiy 
Hina,  his  sole  heir.  Mary  Hina  and  the  defendant,  Blank* 
man,  were  appointed  administrators  of  the  estate  of  the  de- 
ceased. The  lot  of  land  in  controversy  in  this  action  was  at 
the  time  of  Hina's  death  subject  to  a  mortgage  for  seven  hun- 
dred dollars,  bearing  interest  at  the  rate  of  ten  per  cent  per 
month.  On  the  16th  of  December,  1850,  the  defendant,  with« 
out  joining  Mary  Hina,  petitioned  the  probate  court  for  an 
order  to  sell  the  premises  for  the  purpose  of  paying  this  mort» 
gage  debt  and  the  expenses  of  administration.  While  these 
proceedings  were  pending  in  the  probate  court,  Blankman  paid 
the  amount  due  on  the  mortgage,  and  caused  the  mortgage  to 
be  assigned  to  one  Bidleman,  for  his,  Blankman's,  benefit. 
Blankman  subsequently  obtained  the  order  for  sale,  and  under 
It  had  the  property  sold  at  public  auction  on  the  15th  of  ¥4y 
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maiy,  1851,  to  one  Beis  for  $1450,  and  a  conveyanee  was  made 
by  Blankman,  as  administrator,  to  said  Reis,  but  in  fact  for 
the  benefit  of  the  defendant,  Blankman,  no  money  being  in 
fact  paid  by  Reis.  On  the  10th  of  April,  1851,  Reis  conveyed 
to  Bidleman,  who  took  the  conveyance  and  held  the  land  in 
trust  thereunder  for  the  benefit  of  Blankman.  On  the  19th  of 
February,  1851,  Blankman  caused  an  action  to  be  commenoed 
by  Bidleman  against  Blankman  and  Reis  for  the  foreclosure  of 
the  mortgage.  A  decree  was  rendered  in  this  action,  with  the 
written  consent  of  the  defendants  therein,  and  the  premises 
were  sold  thereunder  on  the  8lst  of  March,  1851,  to  Bidleman, 
for  $858,  but  in  fact  for  the  benefit  of  Blankman.  On  the  Ist 
of  April,  1851,  the  sheriff  executed  a  deed  of  the  premises  to 
Bidleman,  who  took  the  same  in  trust  and  for  the  benefit  of 
Blankman.  In  the  same  month,  Blankman  caused  Bidleman 
to  bring  an  action  against  Mary  Hina  to  recover  possession  of 
the  premises.  The  plaintiff  in  that  action  recovered  a  judg- 
ment, and  on  the  12th  of  June,  1851,  Mary  Hina  was  removed 
from  the  premises  under  an  execution  issued  on  that  judg- 
ment. On  the  20th  of  December,  1851,  Bidleman  conveyed  the 
premises  to  Blankman  for  an  expressed  consideration  of  fifteen 
hundred  dollars,  but  no  consideration  was  in  fact  paid  or 
agreed  to  be  paid.  This  deed  was  duly  recorded  on  the  3d  of 
January,  1852.  About  June,  1851,  Mary  Hina  left  San  Fran* 
Cisco,  where  the  lot  of  land  above  mentioned  is  situated,  and 
never  returned  thereto  until  after  the  commencement  of  this 
action.  On  the  18th<0f  April,  1851,  Blankman  was  discharged 
as  administrator,  after  settlement  of  his  final  account.  On  the 
28th  of  February,  1861,  Mary  Hina  sold,  assigned,  transferred, 
and  conveyed  to  the  plaintiff  the  said  premises,  and  all  her 
rights  and  interests  therein  and  her  claim  thereto,  and  to  the 
rents  during  the  time  Blankman  held  and  enjoyed  the  same. 
Just  before  the  commencement  of  this  action,  in  1861,  Bidle- 
man for  the  first  time  informed  Mary  Hina  that  he  purchased 
the  property  in  trust  for  Blankman,  at  Blankman's  request, 
and  paid  no  consideration  for  it.  The  court  below  found  that 
there  was  no  fraud  in  fact,  and  also  found  that  the  knowledge 
that  the  purchase  and  sale  of  the  property  at  the  probate  and 
foreclosure  sales  were  made  in  trust  for  defendant,  Blankman, 
came  to  the  knowledge  of  Mary  Hina  more  than  five  years 
before  the  commencement  of  the  action.  There  was  a  judg- 
ment for  the  defendant,  and  the  plaintiff  appealed.  The  other 
facts  are  stated  in  the  opinion. 
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DojfU  and  Barber ^  and  JMob  Lake^  Ibr  the  appeUanL 
E.  W.  F.  Sloany  for  the  lespondent 

Bj  Court,  Rhodes,  J.  This  action  was  brought  to  establish 
■nd  enforce  a  trust  in  faTor  of  the  plaintiff,  as  the  grantee  and 
assignee  of  Mary  Hina,  the  heir  at  law  of  Jack  Hina,  deceased, 
as  to  certain  premises  that  the  defendant  purchased  at  his  own 
sale  as  administrator;  and  as  incidental  to  the  relief  sought  in 
respect  to  the  alleged  trust,  the  plaintiff  prayed  for  an  account 
of  the  rents  and  profits,  and  for  the  delivery  of  the  possession 
of  the  premises. 

The  mortgage  executed  by  Jack  Hina  in  his  lifetime,  which 
it  is  alleged  the  defendant  fraudulently  procured  to  be  assigned 
and  foreclosed,  and  the  sale  and  conveyance  of  the  premiseSi 
which  it  is  alleged  were  fraudulently  made  for  the  benefit  of 
the  defendant,  may  be  dismissed  from  consideration  except  so 
far  as  those  matters  bear  upon  the  question  of  fraud  in  pro- 
curing the  order  of  sale  from  the  probate  court,  as  the  legal 
title,  which  was  then  in  Mary  Hina,  was  unaffected  by  those 
proceedings,  because  she  was  not  made  a  party  to  the  foreclos- 
ure suit  The  questions  we  shall  first  consider  grown  out  of 
the  fact  charged  by  the  plaintiff,  and  found  by  the  court  below, 
that  the  defendant,  while  acting  as  one  of  the  administrators 
of  Jack  Hina,  deceased,  purchased  the  premises  per  interpoii* 
tarn  personam  at  his  own  sale,  which  he  made  under  the  order 
of  the  probate  court.  It  is  alleged  in  the  complaint  that  the 
proceedings  in  the  probate  court  for  the  purpose  of  procuring 
the  sale,  and  the  sale  itself^  and  all  7>roceedings  connected 
therewith,  are  wholly  fraudulent  and  void.  The  plaintiff's 
oounsel,  however,  contends  that  the  sale  is  void  only  at  the  in« 
stance  of  the  cestui  que  trusty — that  is  to  say,  that  the  sale  is 
voidable.  His  position  is  that  Blankman,  in  selling  the  prop* 
erty  as  administrator,  acted  as  the  trustee  of  the  heir;  that  his 
sale  to  himself  did  not  discharge  the  trust;  that  the  heir,  as 
the  cestui  que  truet^  possessed  the  right  to  affirm  or  disaffirm 
the  sale,  and  that  such  right  was  incident  to  the  equitable 
estate  which  Ae  possessed  in  the  property.  The  defendant's 
position  is  that  the  sale  was  voidable  only  at  the  election  of 
the  heir,  and  coupled  with  that  is  the  further  posiiion  that  by 
the  sale  she  became  divested  of  every  assignable  right  or  in* 
terest  in  the  land. 

Effect  of  purchase  by  an  administrator  at  his  own  sale^  made 
by  order  of  the  probate  courts  of  land  belonging  to  the  Mtato.^- 
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We  maj  bbj  here  that  we  cannot  assent  to  the  latter  po8iti<m 
of  the  defendant.  If  it  is  admitted  that  anything  passed  by 
the  sale,  it  must  be  conceded  that  the  legal  title  passed;  and 
after  the  administration  is  closed  it  would  be  difficult  to  charge 
the  defendant  as  trustee  in  respect  to  the  real  property,  unless 
he  was  vested  with  the  legal  title;  but  in  regard  to  the  equita- 
ble title,  we  are  of  the  opinion  that  Mary  Hina,  by  her  deed 
to  the  plaintiff,  gave  evidence  of  her  determination  to  disaffirm 
the  sale;  that  at  the  time  of  its  execution  she  held  the  equitable 
title  as  fully  as  before  the  sale,  and  that  by  her  deed  she  con- 
veyed such  equitable  titte  to  the  plaintiff*  And  it  admits  of 
serious  doubt  whether  the  sale,  confessedly  in  contravention  of 
the  rules  of  equity,  even  temporarily  ''set  afloat"  her  equitable 
interest,  so  that  an  act  of  disaffirmance  was  necessary  in  order 
to  attach  it  again  to  the  property.  There  are  strong  reasons 
for  holding  that  upon  a  sale  of  this  character  the  relation  of 
the  ewtui  que  trust  is  not  by  that  fact  alone  shifted  from  the 
property  to  the  proceeds  of  the  sale,  but  that  in  order  to  cut 
her  off  from  any  recourse  upon  the  land,  and  restrict  her  to  the 
proceeds,  there  must  be  either  some  positive  act  of  affirmance 
of  the  sale,  or  such  an  acquiescence  in  it,  manifested  by  the 
receipt  of  the  proceeds,  or  by  a  delay  beyond  the  period  fixed 
by  the  statute  of  limitation  in  commencing  proceedings  to  set 
it  aside,  or  in  some  other  manner,  that  the  court  will  deem  it 
equivalent  to  and  presumptively  a  ratification  of  the  sale.  By 
her  disaffirmance  she  elects  to  have  the  legal  titie  held  as  it 
was  before  the  sale,  ai^  have  the  proi)erty  remain  subject  to 
all  the  trusts  with  which  it  was  formerly  charged.  In  the 
absence  of  a  disaffirmance,  that  is  to  say,  of  an  assertion  of  her 
interest  in  the  land  within  a  reasonable  time,  the  equitable 
interest  of  the  cestui  que  trust  is  presumed  to  have  become 
united  to  the  legal  title  in  the  hands  of  the  trustee  holding 
adversely  to  the  cestui  que  trust.  An  illustration  may  be  found 
in  the  case  of  a  will  that  gives  to  any  legatee  a  portion  of  the 
estate  of  the  testator,  and  to  another  legatee  some  of  the  first 
legatee's  property.  The  will  of  itself  does  not  divest  the  first 
legatee  of  any  title  to  his  own  property,  but  hi^  affirmance  of 
the  disposition  made  by  the  will,  manifested  by  his  election  to 
take  under  it,  is  held  in  equity  to  pass  his  interest  in  what 
was  his  own  proi)erty  to  the  second  legatee;  and  if  he  relies 
upon  his  right  independent  of  the  will,  it  cannot  be  said  that 
he  was  at  any  time  even  temporarily  divested  of  the  titie  to 
his  property  that  was  attempted  to  be  bequeathed.    The  right 
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of  election  in  the  cestui  que  trust  to  affirm  or  disaffirm  the  sale 
mnst  have  for  its  support  some  interest  in  the  premises  sold. 
He  cannot  acquire  the  equitable  title  by  mere  assertion,  nor 
can  it  with  much  show  of  reason  be  said  tliat  by  indicating 
his  election  to  have  the  legal  title  restored  to  its  original 
status,  be  acquires  any  right  or  title  he  did  not  possess  before 
making  the  election. 

Sale  of  the  trust  estate  amd purchase  of  same  hy  the  trustee  who 
holds  the  legal  title. —  In  a  case  where  the  trustee  holds  the  legal 
title,  and  the  trust  is  to  be  executed  by  a  sale  of  the  property 
for  money,  and  the  trustee  becomes  the  purchaser,  and  holds  in 
his  hands  the  money  representing  the  purchase-money,  ready 
to  be  paid  over  to  the  cestui  grue  trusty  the  money  evidently 
is  not  the  money  of  the  cestui  que  trust  as  it  would  be  con- 
sidered had  the  sale  been  properly  made  to  a  third  person, 
and  it  does  not  become  his  property  until  he  elects  to  affirm 
the  sale  and  receive  the  money ;  and  if  it  is  true  that  the  pur- 
chase by  the  trustee  divests  the  cestui  que  trust  of  his  equi- 
table interest  in  the  land,  then  it  follows  that  there  is  a 
time  —  the  time  intervening  between  the  sale  and  the  elec- 
tion by  the  cestui  que  trust  —  that  he  owns  neither  an  interest 
in  the  land  nor  the  money  arising  from  its  sale.  Instead  of 
saying,  in  the  language  of  many  of  the  cases,  that  the  sale  as 
between  the  trustee  and  cestui  qice  trust  is  good  unless  the 
cestui  qtce  trust  elects  to  avoid  it,  is  it  not  more  accurate  to 
hold  that  the  sale  will  become  good  unless  the  cestui  qice  trust 
elects  to  avojd  it  before  its  ratification  may  be  presumed  from 
the  lapse  of  time  or  other  sufficient  circumstances  ? 

Is  thepurchase  ly  an  administrator  of  the  lamd  of  the  estate^  at 
his  own  salsj  void  t  or  is  it  merely  voidable  f  —  Is  the  sale  void  ? 
or  is  it  merely  voidable  t  The  doctrine  that  a  purchase  of  the 
trust  property  by  a  trustee  for  sale,  made  at  his  own  sale, 
whether  the  purchase  is  affected  by  himself  or  through  the 
interposition  of  another  person,  is  voidable  at  the  election  of 
the  cestui  que  trusty  is  as  firmly  established,  and  is  supported 
by  as  clear  and  satisfactory  reasons,  as  any  rule  in  equity. 
Both  parties  hold  that  it  was  only  voidable,  and  yet  the  ques- 
tion is  involved  in  much  perplexity,  and  when  tested  by  the 
rules  applicable  to  such  cases,  some  doubt  still  remains.  An 
administrator  is  the  creature  of  the  statute.  He  has  no  exist- 
ence independent  of  the  statute,  and  in  taking  upon  himself 
the  duties  and  trusts  created  by  it,  he  assumes  them  with  all 
tiie  clogs  and  restrictions  the  statute  has  attached  to  the 
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ofiSce.  Thoee  zestrictioDs  may  be  oUier  at  greater  than  tfaow 
eontroUing  peraooB  acting  under  private  appointmenti  in  a 
capacity  veiy  analogous  to  that  of  an  administrator,  but  the 
person  accepting  the  trust  takes  it  not  only  with  the  powersi 
but  with  disabilities  incident  to  the  position.  Among  the  re- 
strictions is  that  contained  in  section  193  of  the  probate  act| 
that  *'  no  executor  or  administrator  shall,  direcUy  or  indirectlyt 
purchase  any  property  of  the  estate  which  he  represents.'' 
This  provision  cannot  be  said  to  be  in  affirmance  of  the  com- 
mon laW|  for  at  law  it  was  held  that  the  legal  titie  did  pass 
by  the  purchase  of  the  trustee,  effected  through  the  agency 
of  a  third  person  at  the  trustee's  sale  of  the  property,  and  it 
was  only  in  a  courtof  equity  that  the  sale  was  held  not  to  pass 
the  tide:  Jackson  v.  Van  Dalfsen^  5  Johns.  43;  Davoue  v.  Fanr 
wing  J  2  Johns.  Ch.  262.  Bearding  the  section  as  creating  a 
personal  disability  to  take  property, — as  depriving  him  of 
the  power  and  capacity  to  receive  and  hold  the  titie  for  any 
purpose, — it  would  seem  impossible  to  escape  the  conclusion 
that  the  sale  would  be  absolutely  void.  A  conveyance  mads 
by  the  administrator  to  himself  is  ipso  fa^do  void  without  re» 
gard  to  section  193,  for  it  bears  its  own  invalidity  upon  its  fSeuse. 
But  the  conveyance  to  a  third  person  after  a  sale  to  him,  and 
a  confirmation  of  the  sale,  although  secretiy  made  for  the  use 
of  the  administrator,  gives  such  person  a  ffima  fade  titie  to 
the  land,  and  the  invalidity  of  the  titie  is  made  to  appear  upon 
the  fact  being  ascertained  and  determined  in  the  proper 
court  that  the  purchase  was  made  by  the  administrator  per 
interpoeitam  per8(ma7n.  Before  that  fact  is  determined  there 
would  seem  to  be  but  littie  if  any  doubt  that  the  third  person 
who  had  taken  the  titie  for  the  administrator  could  pass  it  to  a 
b(ma  fide  purchaser  for  a  valuable  consideration  without  no- 
tice of  the  fraudulent  purchase.  It  is  true  that  if  the  sale 
is  held  to  be  abscdutely  void,  he  could  not  pass  the  titie  to  an 
innocent  purchaser;  but  the  rules  of  equity,  which  were  de- 
vised to  protect  the  bona  fide  purchaser  as  well  as  the  ceetvi 
que  truetj  would  forbid  that  result,  if  it  could  be  avoided  con- 
sistentiy  with  the  statute.  The  grantee  of  the  purchaser  at 
the  administrator's  sale,  after  having  made  all  the  inquiries 
that  could  be  required  of  a  prudent  man,  might  be  at  the 
mercy  of  a  fraudulent  conspiracy  between  the  persons  intei^ 
ested  in  the  administrator's  sale,  resulting  in  the  proof  that 
the  sale  that  had  in  truth  been  made  to  the  purchaser  named 
was  in  fact  made  to  the  administrator,  thxooiith  the  intervene 


Oct  1866.]  BOTD  V.  BhASKMLAM.  153 

tioa  of  the  nominal  pnrehafler.  On  the  other  hand,  the  csUm 
fiM  tmaC,  if  the  administrator  in  fact  purchased  at  his  own 
Bale,  has  several  remedies  which  may  afford  him  adequate 
roliefl  He  may  have  the  sale  set  aside  and  the  administrator 
declared  a  trustee;  he  may  sue  upon  the  administrator's  bond, 
or  be  may  proceed  to  recover  the  penalty  of  double  the  value 
of  the  land  sold,  accordixig  to  section  189  of  the  probate  act 

A  conveyance  cannot  be  said  to  be  utterly  void  imless  it  is 
of  no  effect  whatsoever,  and  is  incapable  of  confirmation  or 
ratification.  The  acceptance  of  the  purchase^money,  with  full 
notice  that  the  administrat<Hr  was  the  purchaser,  per  ifUer^ 
posttom  personam^  would  unquestionably  amount  to  a  ratifica- 
tion of  the  sale.  The  court  would  not  countenance  a  partial 
disaflSrmance  of  the  sale  that  would  enable  the  cestui  que  trust 
to  hold  on  to  the  purchase-money,  and  at  the  same  time  ra- 
eover  the  land:  TerriU  v.  Auchauer^  14  Ohio  8t  80. 

It  is  said  by  Mr.  Chief  Justice  Spencer,  in  Andwnon  v. 
iZd&srto,  18  Johns.  528  [9  Am.  Dec.  235]:  ''  Whenever  the  act 
done  takes  effect  as  to  some  purposes,  and  is  void  as  to  persons 
irbo  have  an  interest  in  impeaching  it,  the  act  is  not  a  nullity, 
and  therefore,  in  a  legal  sense,  is  not  utterly  void,  but  merely 
voidable.  Another  test  of  a  void  act  or  deed  is,  that  every 
stranger  may  take  advantage  of  it,  but  not  of  a  voidable  one.'' 
It  is  not  declared  by  the  statute  that  the  purchase  by  the  ad- 
ministrator is  utterly  void,  but  if  it  is  held  that  the  prohi- 
bition against  his  purchasing  amounte  to  that  in  effect,  it  does 
not  necessarily  follow  that  strangers  can  allege  that  the  sale 
is  void. 

The  statutes  of  the  18th  and  27fh  Elisabeth,  and  the  stat- 
vtea  of  the  states  having  the  same  general  purpose,  declars 
that  sales,  eto.,  made  to  hinder,  delay,  or  defiraud  creditorSi 
shall  be  absolutely  void,  and  the  cases  both  in  England  and 
the  United  States  holding  that  those  sales  are  void  only  at  the 
instance  of  the  parties  injured  are  too  familiar  and  numerous 
to  require  citation.  In  Oreene  v.  Kemp^  13  Mass.  516  [7  Am. 
Dea  169],  the  purchaser  of  the  equity  of  redemption  attempted 
to  set  up  and  rely  upon  the  statute  declaring  that  mortgages, 
eto.,  tsinted  with  usury,  were  ^utterly  void ''  for  the  purpose 
of  defeating  a  recoveiy  of  the  possession  of  the  mortgaged 
promises  by  the  mortgagee,  who  had  foreclosed;  but  the  court 
hdd  that  tiie  mortgage  was  merely  voidable,  end  that  as  the 
defeoridant  was  a  stranger  to  the  mortgage  transaction,  and 
BO  title  in  the  land,  but  only  a  right  to  redeem,  he 
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could  not  relj  npon  that  defense,  and  that  only  the  mortgagor 
and  those  who  may  lawfully  hold  the  estate  under  him  conld 
set  up  the  usury:  See  also  Jackson  v.  Henryy  10  Johns.  195 
[6  Am.  Dec.  828];  Dix  v.  Van  Wycl,  2  Hill,  522. 

An  examination  of  the  probate  act  will  disclose  the  intent 
of  section  193,  and  it  is  apparent  that  the  object  was  not  to 
declare  who  might  or  who  might  not  become  a  purchaser  of 
the  property  of  the  estate,  but  it  was  to  prevent  the  property 
from  being  sold  at  a  price  less  than  its  true  value,  which  might 
be  the  case  if  the  administrator,  either  directly  or  indirectly, 
prevented  competition  among  the  bidders  by  entering  into  the 
market,  either  personally  or  by  his  agents,  or  if,  with  a  view 
of  purchasing,  he  was  tempted  to  undervalue  the  property  in 
his  proceedings  respecting  the  sale.  The  protection  to  the 
estate  designed  by  that  section  can  be  as  fully  secured  by  per- 
mitting the  parties  interested  in  the  estate  to  set  the  sale  aside 
and  have  the  administrator  declared  a  trustee,  as  it  would  be 
to  construe  the  section  so  as  to  allow  strangers  to  impeach  the 
sale,  with  the  consequent  risk  to  the  bona  fide  purchaser,  with- 
out  notice  from  the  administrator's  agent,  of  losing  the  prem- 
ises he  purchased,  relying  on  the  apparent  regularity  of  the 
probate  proceedings  and  the  confirmation  of  the  sale. 

The  terms ''  void  "  and ''  voidable  "  are  not  always  employed, 
either  in  the  statutes  or  reports,  with  strict  legal  accuracy;  but 
we  find  no  case  which,  when  critically  examined  in  connection 
with  the  character  of  the  action  and  the  facts  of  the  case,  holds 
sales  made  in  the  face  of  a  prohibition,  such  as  is  found  in  sec- 
tion 193,  to  be  utterly  void.  Many  cases  are  found  in  which 
the  cestvi  que  trust  or  his  heirs  have  sued  to  set  aside  the  sale, 
or  to  have  the  trust  established  and  declared,  and  in  those 
cases  the  courts  have  said  that  the  sales  were  void,  or  were 
fraudulent  and  void;  that  is  to  say,  that  when  the  eesUA  que 
trusty  or  those  claiming  titie  under  him,  manifest  their  election 
to  disaffirm  the  sale,  and  commence  a  suit  to  set  it  aside,  the 
court  pronounces  the  purchase  by  the  trustee  at  his  own  sale 
void  as  against  the  cestui  que  trusty  and  sets  it  aside,  and  de- 
clares the  trustee  still  a  trustee,  and  orders  a  new  sale,  or 
afibrds  such  other  relief  as  the  exigencies  of  the  case  demand. 
Such  was  the  case  of  Michoud  v.  Oirod^  4  How.  603,  which  was 
a  suit  in  equity  by  certain  heirs  of  a  deceased  testator  against 
the  legal  representatives  of  one  of  his  executors,  who  was  also 
one  of  the  heirs,  to  obtain  the  complainant's  just  share  of  the 
estate  of  the  testator.    The  two  executors  had  purchased  the 
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property  of  the  testator  through  an  agent,  and  one  of  the  ex- 
ecutors purchased  of  his  co-executor  his  half  of  the  property; 
and  the  executor  who  held  all  the  property  having  died,  the 
suit  was  hrought  against  his  legal  representatives.  It  will  be 
seen  that  there  were  no  '*  strangers  "  to  the  transaction  among 
either  of  the  parties.  The  complainants  alleged  that  the  sales 
were  firaudulently  made,  and  the  defendants  denied  fraud  in 
tac%  or  intention  on  the  part  of  the  executors,  and  alleged  that 
the  sales  were  judicially  ordered  and  conducted,  that  the  pur- 
chases were  ri^tfully  made  for  a  fair  price,  and  at  public  auc- 
tion. The  court  held  that  it  would  not  in  such  a  case  enter 
into  an  investigation  as  to  whether  there  was  fraud  in  fact,  or 
whether  the  sale  was  for  a  fair  price,  and  made  at  public 
auction;  but  that  upon  its  being  made  to  appear  that  the 
trustee  had  purchased  at  his  own  sale,  the  court  would  set  the 
sale  aside  as  fraudulent  and  void  as  against  the  cestvi  que 
fmsly  without  further  inquiry.  The  language  employed  by  Mr. 
Justice  Wayne,  in  delivering  the  opinion  of  the  court,  is  com- 
prehensive enough  to  express  that  the  sale  was  absolutely  void; 
but  that  point  was  not  involved  in  the  case,  for  if  the  sale  was 
held  to  be  fraudulent  and  void  at  the  instance  of  the  cestui  que 
trustf  that  disposed  of  all  the  questions  arising  upon  that 
branch  of  the  case;  and  as  we  have  remarked,  there  were  no 
strangers  to  the  transaction  before  the  court;  but  as  plaintiffs, 
cmly  some  of  the  heirs  of  the  testator,  and  the  representatives 
of  other  of  the  heirs;  and  as  defendants,  the  representatives  of 
one  of  the  executors.  That  the  court  did  not  intend  to  go  fur- 
ther than  to  hold  the  sale  voidable  appears  from  the  fact  that 
the  rule  as  to  the  disability  to  purchase,  cited  from  Sir  Edward 
Sugden,  is,  in  the  language  of  the  court,  '*  the  rule  as  to  per- 
sona incapable  of  purchasing  particular  property  except  under 
particular  restraints,  on  account  of  the  rules  of  equity,"  and 
according  to  those  rules  the  sale  was  merely  voidable;  also 
from  the  fsLCi  that  the  cases  cited  by  the  court,  among  which 
Dav<me  v.  Fanning^  2  Johns.  Ch.  252,  is  relied  on  as  a  ''  criti- 
cal and  able  review  of  the  doctrine,  as  applied  by  the  English 
courts  of  chancery  from  an  early  day,  and  has  been  received, 
with  very  few  exceptions  by  our  state  chancery  courts,  as  alto- 
gether putting  the  rule  upon  its  proper  footing,"  hold  that 
those  sales  are  merely  voidable;  and  from  the  further  fact  that 
the  court  prooeeded  to  set  aside  the  sale  complained  of,  which 
was  a  useless  proceeding  if  it  was  absolutely  void. 
Hardy  v.  De  Lecn^  5  Tex.  216,  appears  by  a  series  of  amend* 
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ments  to  have  been  converted  from  an  action  to  recover  the 
possession  of  the  premises  into  a  suit  in  equity  to  set  aside  a 
certain  tax  sale  and  an  adminintrator's  sale,  which  had  been 
procured  by  the  fraudulent  combination  of  the  defendants. 
The  plaintiffs  were  the  heirs  at  law  of  De  Leon,  deceased,  and 
the  defendants  were  the  administrators  of  De  Leon  and  the 
purchasers  at  the  tax  sale  and  the  administrator's  sale.  The 
person  who,  it  was  alleged,  purchased  and  took  the  title  for 
the  administrator,  and  who  still  held  the  title,  was  made  a 
defendant.  No  other  person  than  the  administrator  and  the 
purchasers  were  made  defendants,  and  consequently  the  ques- 
tion whether  the  sale  was  absolutely  void  did  not  arise.  On 
this  subject  the  court  limit  their  remarks  to  one  short  para- 
graph,  and  say  that  '^  a  person  cannot  be  both  buyer  and  seller 
at  the  same  time  ";  and  after  stating  the  rule  on  that  subject 
as  given  by  Chancellor  Kent  (4  Kent's  Com.,  5th  ed.,  438), 
say:  '^  It  therefore  was  not  error  to  instruct  the  jury  in  effect 
that  a  purchase  made  by  a  sheriff  or  an  administrator  at  his 
own  sale  is  deemed  fraudulent  in  law,  and  that  a  fraudulent 
sale  is  void.  Prima  fade  the  sale  so  made  was  void,  and  there 
do  not  appear  to  be  any  circumstances  in  the  case  requiring 
the  court  to  consider  the  qualifications  to  which  the  rule  may 
be  subject."  No  statute  is  mentioned  that  prohibits  such  a 
sale,  and  the  rule  referred  to  was  the  rule  in  equity,  and  was 
not  the  rule  at  law,  except  in  case  where  the  sale  was  made 
by  the  administrator  directly  to  himself,  which  would  be  void 
on  its  face,  because  there  would  be  but  one  party  to  the  nomi- 
nal contract;  and  as  the  case  called  for  no  expression  of  opin- 
ion whether  a  sale  by  the  administrator  to  himself,  through 
the  agency  of  a  third  person,  was  a  complete  nullity,  we  think 
the  language,  that  the  sale  *'  is  deemed  fraudulent  in  law,"  was 
inadvertently  used,  the  court  merely  intending  to  declare  thai 
the  sale  was  fraudulent  and  void  at  the  election  of  the  heirs 
of  the  deceased.  That  isuch  was  the  meaning  of  the  oourti 
is  very  manifest,  for  Chancellor  Kent,  in  immediate  connection 
with  the  passages  cited  by  the  court,  says:  *'  It  may  be  hero 
observed,  as  a  general  rule  applicable  to  sales,  that  where  a 
trustee  of  any  description,  or  any  person  acting  as  agent  for 
others,  sells  a  trust  estate,  and  becomes  himself  interested, 
either  directly  or  indirectly,  in  the  purchase,  the  ce$tui  que 
trust  is  entitled  as  of  course,  in  his  election,  to  acquiesce  in 
the  sale  or  to  have  the  property  re-exposed  to  sale,  under  the 
iirection  of  the  courti"  etc 
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We  have  Teiy  clear  and  pointed  aothority  <m  this  qnefltion 
in  the  caae  of  TerrtU  v.  AueJMuer^  14  Ohio  St.  80.  It  is  pnv 
vided  by  the  statute  of  Ohio  that ''  no  sheriff  or  other  officer 
making  the  sale  of  property,  either  personal  or  real,  nor  any 
appraiser  of  snch  property,  shall  either  diiectly  or  indirectly 
purchase  the  same;  and  every  purchase  so  made  shall  be  con- 
flidered  fraudulent  and  Toid."  The  defendant,  who  had  been 
one  of  the  appraisers  of  the  land  at  a  foredoeure  sale,  pur* 
chased  the  land,  received  a  deed,  and  went  into  possession. 
The  plaintiff,  who  claimed  under  a  deed  of  trust,  brought  an 
action  to  recover  the  possession  of  the  land.  The  court  say, 
in  subst%pce,  that  the  mischief  which  the  statute  aims  to  pre- 
vent is  obviously  that  which  arises  from  fraudulent  appraise* 
meniB,  made  with  a  view  to  the  individual  advantage  of  the 
appraiser,  when  he  becomes  a  bidder  at  the  sale,  and  that  the 
mischief  is  as  effectually  prevented  by  holding  the  sale  to  be 
voidable  at  the  option  of  the  parties  interested,  on  a  proceed- 
ing for  that  purpose,  as  it  would  be  by  holding  it  to  be  an 
absolute  nullity;  while  the  injurious  consequences  may  be 
avoided  which  would  often  follow  if  the  sale  be  held  to  be 
strictly  void.  We  attach  far  less  force  to  the  argument  of  the 
court  in  that  case,  drawn  from  the  construction  of  the  word 
"  considered ''  in  the  clause  of  the  act  declaring  that  *^  every 
purchase  so  made  shall  be  considered  fraudulent  and  void," 
as  indicating  that  the  purchase  shall  be  held  void  when  so 
adjudged  by  the  court,  in  a  proceeding  to  avoid  the  sale,  than 
we  do  to  the  other  reasons  advanced  by  the  court,  and  par- 
ticularly those  supported  by  the  cases  cited,  — King  v.  Inhabi' 
tants  of  Hip9weUf  8  Bam.  &  C.  471,  Pearse  v.  MorrteSj  2  Ad. 
&  E.  94,  and  Anderson  v.  RobertSy  18  Johns.  629  [9  Am.  Dec. 
235], — holding  that  the  word  ^^  void  "  will  be  construed  as 
**  voidable  "  when  the  provision  is  introduced  for  the  benefit  of 
the  parties  only,  and  not  for  public  purposes,  and  to  protect 
those  who  are  incapable  of  protecting  themselves. 

We  are  of  the  opinion  that  by  holding  the  sale  to  be  void  at 
the  election  of  the  heirs  or  other  persons  interested  in  the 
estate,  the  mischief  intended  to  be  prevented  by  the  statute 
will  be  obviated,  and  at  the  same  time  those  who  in  good  faith 
and  without  notice  of  the  constructive  fraud  of  the  adminis- 
trator have  acquired  the  title  through  the  agent  who  purchased 
the  property  for  the  use  of  the  administrator  will  be  protected 
from  losses,  which  otherwise  could  only  be  effectually  provided 
against  by  an  utter  refusal  to  purchase  property  that  had  been 
sold  at  an  administrator's  sale. 
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Fraud  by  an  adnUnutrator  in  procuring  an  tmUr  of  $ale  oj 
land  without  necesrity. — Actual  firaod  is  alleged  and  relied  cm 
by  the  plaintiff,  and  he  assigns  as  error  the  finding  of  the 
court  against  him  on  that  issue.  The  fraud  complained  of, 
stated  generally,  consisted  in  the  administrator's  having  pro- 
cured an  order  of  sale  from  the  probate  court  when  there  was 
DO  necessity  for  it.  He  represented  in  his  petition,  filed  De- 
cember 18, 1860,  that  the  estate  was  indebted  $770  on  the 
Biron  mortgage,  and  about  two  hundred  dollars  for  other 
debts,  and  that  the  personal  property  was  insufficient  to  pay 
the  debts  and  the  expenses  of  administratum.  His  final  ac- 
count, filed  April  2, 1861,  shows  that  on  the  23d  of  Octoberi 
1860,  he  received  from  Mary  Hina  $8d0  on  account  of  the 
estate.  Instead  of  applying  the  money  to  the  satisfietction  of 
the  mortgage,  he  purchased  it  in  the  name  of  Bidleman  for  his 
own  benefit.  Doubtless  the  interest  for  two  monihs — $140 — 
was  paid  out  of  the  money  paid  to  him  by  Mary  Hina.  So  £Eur 
as  the  order  of  sale  is  concerned,  and  the  fraud  imputed  to 
the  defendant  in  procuring  it  without  any  necessity,  it  would 
make  no  difference  whether  he  left  the  mortgage  unpaid  in 
Biron's  hands  or  caused  it  to  be  assigned  to  himself  or  to  some 
third  person  for  his  use,  for  he,  having  the  funds  in  his  hands, 
that  might  and  ought  to  have  been  applied  to  the  satisfeustion 
of  the  mortgage,  he  should  have  taken  the  necessary  steps  to 
have  procured  an  order  that  the  funds  in  his  hands  be  applied 
to  that  purpose;  and  the  wrong  consists  in  the  fact  that  he 
procured  an  order  o^  sale  to  raise  money  to  satisfy  a  debt 
which  either  had  been  paid  Or  ought  to  have  been  paid  out  of 
moneys  in  his  hands  belonging  to  the  estate.  The  adminis- 
trator was  without  justification,  so  far  as  appears  from  the  evi- 
dence, in  procuring  an  order  of  sale  to  raise  means  to  pay  that 
debt.  The  payment  might  have  been  made  soon  after  the  re- 
ceipt of  the  money  in  October,  and  at  that  time  the  payment 
of  the  mortgage  and  two  months'  interest,  requiring  $840, 
would  have  left  in  his  hands  fifty  dollars.  It  is  not  charged, 
nor  does  it  appear  in  the  case,  that  any  of  the  property  of  the 
estate,  except  the  sum  of  $890  and  the  lot  in  con^veny, 
came  to  the  possession  of  the  defendant,  and  we  may  presume 
that  the  articles  included  in  the  inventory  imder  the  items, 
''stoves,  chairs,  and  household  furniture,  two  hundred  dollars, 
trunk  and  clothes,  one  himdred  dollars,"  remained  in  the  pos- 
session of  the  widow  of  the  deceased;  and  it  is  not  alleged'that 
they  came  to  the  defendant's  hands.    At  the  time  of  filing  the 
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petition  for  sale,  there  bad  been  allowed  the  claims  of  appraie* 
era  and  others,  amounting  to  $210;  and  although  the  claims 
may  seem  ezhorbitant,  yet  they  had  been  allowed  by  the  pr^ 
bate  judge  as  well  as  the  administrator;  and  as  yalid  claims 
against  the  estate,  they,  together  with  administrator's  fees  ao- 
eruing  and  accrued,  were  required  to  be  paid;  and  the  admin- 
istrator,  not  haying  funds  in  his  hands  suflScient  for  that 
purpose,  was  authorized,  and  it  was  his  duty,  to  have  raised 
{be  required  funds  out  of  the  real  estate  by  sale  or  otherwise. 
A  sale  of  a  small  portion  of  the  real  estate  would  probably  have 
been  sufficient;  but  the  probate  court  bad  jurisdiction,  and 
we  think  the  exclusive  jurisdiction,  to  determine  what  portion 
of  the  real  estate  should  be  sold  £or  that  purpose;  and  although 
the  court  may  have  erred  in  that  respect,  its  judgment  cannot 
be  revised  or  set  aside  in  this  collateral  manner.  The  error 
can  be  reached  only  by  an  appeal  taken  directly  from  the 
order  of  that  court. 

And  the  same  may  be  said  in  respect  to  the  order  of  sale, 
so  far  as  it  is  founded  on  the  alleged  indebtedness  on  tbe 
mortgage,  conceding  that  it  had  been  paid  (considering  the 
assignment  to  Bidleman  for  the  defendant  as  a  payment  by 
the  estate,  or  as  vesting  the  mortgage  in  the  estate),  or  that  it 
was  not  a  subsisting  claim  against  the  estate,  or  that  it  ought 
to  have  been  paid  by  the  administrator,  still  those  were  facts 
to  have  been  proven  before  the  probate  court,  on  the  hearing 
of  the  petition  for  sale.  It  is  manifest  that  it  was  quite 
susceptible  of  proof^  that  the  administrator  had  in  his  hands 
funds  that  should  have  been  used  for  that  purpose;  and  if 
those  interested  in  the  estate  failed  to  offer  the  evidence,  they 
are  in  default;  and  if  it  was  offered  and  was  rejected  by  the 
court,  or  having  been  received,  the  court,  notwithstanding  the 
evidence,  ordered  the  lot  to  be  sold  for  the  payment  of  the 
mortgage,  it  was  error,  which  might  have  been  corrected  on 
appeal;  but  if  not  so  corrected,  was  final  and  conclusive  upcm 
the  parties  to  the  petition.  The  fraud,  then,  in  procuring  the 
order  of  sale,  so  far  as  the  mortgage  debt  is  concerned, 
amounts  to  this:  that  the  administrator  procured  an  order, 
either  upon  insufficient  evidence,  or  contrary  to  the  evidence 
that  was  accessible  to  the  heir  at  law,  and  was  or  might  have 
been  introduced  by  her,  which,  instead  of  being  a  fraud  of 
which  another  court  will  take  cognizance,  is  but  the  case  of 
an  error  in  the  judgment  of  the  probate  court,  or  of  neglect 
on  the  part  of  one  of  the  parties  to  present  his  case;  and  we 
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agree  irith  the  learned  judge  of  the  court  below  in  hia  findingi 
that  there  was  no  actual  fraud  in  procuring  the  order  of  sale, 
and  in  holding  that  in  relation  to  the  neeeeaitj  or  the  sala, 
the  plaintiff  is  concluded  by  the  order  declaring  that  it  waa 
necessary,  and  directing  it  to  be  made. 

Ignorance  as  a  ground  ofrdief  in  equilyi — A  is  proper  to 
remark  here,  that  we  do  not  concede  as  much  force  and  cod* 
sequence  as  do  the  counsel  for  the  plaintiff  to  the  fiict  that 
Mary  Hina  was  an  ignorant  kanaka  woman,  unacquainted 
with  legal  proceedings,  and  almost  ignorant  of  our  language. 
We  cannot  obliterate  the  recognized  rules  of  law,  requiring  of 
all  persons  the  diligence  and  attention  demanded  of  a  prudent 
man  in  the  transaction  of  his  own  bunness,  and  establish  a 
measure  of  care  and  diligence  for  each  particular  case.  If 
she  did  not  understand  the  value  of  the  receipt  she  said 
Blankman  gave  her  for  the  money  she  paid  him,  or  if  she  did 
not  comprehend  the  meaning  or  the  object  of  the  petition  for 
sale,  unless  it  is  also  proven  that  she  relied  upon  Blankman 
for  information  respecting  those  matters,  and  that  he  misre|h 
resented  them,  her  ignorance  of  their  objects,  value,  and 
meaning  affords  no  grounds  for  relief. 

Statute  of  limitationa. — The  defendant  relies  on  the  statute 
of  limitations  as  a  defense  to  the  action.  The  statute  is  ajH 
plicable  alike  to  all  causes  of  action, — to  a  cause  of  action  in 
equity  as  well  as  one  at  law.  The  statute  governing  this  case 
is  found  in  the  fourth  subdivision  of  division  8  of  section  17 
of  the  act  concerning  the  limitations  of  civil  actions,  which  is 
as  follows:  "Within  three  years  ....  an  action  for  relief  on 
the  ground  of  fraud,  the  cause  of  action  in  such  case  not  to 
be  deemed  to  have  accrued  until  the  discovery  by  the  ag» 
grieved  party  of  the  facts  constituting  the  fraud.''  The  cause 
of  action  accrued  in  1851,  the  date  of  the  purchase  by  Reis 
for  the  defendant  at  his  sale  as  administrator.  The  defend* 
ant,  in  his  answer,  says  "  that  the  pretended  cause  of  action 
in  said  complaint  set  forth  did  not  accrue  at  any  time  within 
five  years  next  before  the  commencement  of  this  action,  and 
he  sets  up  and  relies  upon  the  statute  in  such  case  made  and 
provided  in  bar  of  said  action,  as  if  herein  specially  pleaded." 
The  plaintiff  in  his  replication  denies  "  that  the  pretended 
cause  of  action,  in  said  complaint  set  forth,  did  not  accrue  at 
any  time  within  four  years  next  before  the  commencement  of 
this  action";  and  for  a  further  replication  he  says  "that  the 
several  acts  of  fraud,  set  forth  and  alleged  in  said  oamp1aint» 
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were  not  discovered  by  eaid  Mary  Hina  or  this  jdaintiff  until 
within  three  years  next  preceding  the  commencement  of  this 
action."  The  coort  found  ^HhaX  the  knowledge  that  the  pur^ 
chase  of  said  premises  at  the  probate  sale  and  at  the  fore- 
closore  sale  were  made,  and  the  lands  held  thereunder  for  the 
benefit  of  and  in  trust  for  the  defendant,  Blankman,  did  come 
to  Mary  Hina  more  than  five  years  before  the  commencement 
of  this  action."  As  the  acts  cmstituting  the  fraud  complained 
of  are  alleged  to  have  been  committed  more  three  years  before 
the  commencement  of  the  action,  the  complaint  should  have 
stated  the  discovery  of  them  within  the  three  years:  Sublette 
V.  Tinneyy  9  Cal.  423;  but  as  the  discovery  within  the  three 
years  is  averred  in  general  terms  in  the  replication,  and  the 
issue  thereupon  was  tried  without  objection  in  the  court  be* 
low,  tha  finding  will  be  taken  as  if  niade  uix)n  an  issue  prop- 
erly raised  by  the  pleadings. 

It  is  objected  that  the  defendant  has  not  set  up  the  particu- 
lar statute  of  limitations  applicable  to  cases  of  this  nature,  and 
that  in  order  to  avail  himself  of  the  benefits  of  any  of  the  pro- 
visions of  the  statute  he  should  have  pleaded  all  the  statutes 
ujKm  which  he  intended  to  rely,  in  separate  defenses. 

The  defendant,  relying  for  answer  upon  any  provision  of  the 
statute  of  limitations,  is  not  required,  nor  do  the  rules  of  plead- 
ing permit  him,  to  allege  matter  of  law.  The  facts  are  required 
to  be  stated  which  bring  the  case  within  the  operation  of  the 
statute,  and  the  court  will  apply  to  them  the  law.  To  an  ac- 
tion of  ejectment  the  defendant  pleads  that  the  cause  of  action 
did  not  accrue  within  ten  years  next  before  the  commencement 
of  the  action.  This,  though  negative  in  form,  is  in  fact  an  af- 
firmative answer,  and  is  in  efiiect  an  averment  that  the  cause 
of  action  accrued  more  than  ten  years  before  the  commence- 
ment of  the  action.  When  tested  by  a  demurrer,  it  will  be 
found  to  be  sufficient,  for  if  it  accrued  more  than  ten,  it  must 
have  accrued  more  than  five  years  next  before  the  commence- 
ment of  the  action.  The  nature  of  the  action,  not  the  allega- 
iions  of  the  defendant,  will  determine  what  statute  is  appli- 
cable as  a  bar  to  a  recovery. 

When  the  defendant  demurs  on  the  ground  of  the  statute  of 
limitations  to  a  complaint,  on  the  face  of  which  it  appears 
that  the  cause  of  action  accrued  anterior  to  the  longest  period 
prescribed  as  a  bar,  the  demurrer  is  sustained,  not  because  the 
complaint  states  as  the  time  when  the  cause  of  action  accrued 
any  period,  the  time  from  which  to  the  conmiencement  of  the 
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Action  GoiiespondB  with  the  time  prescribed  in  any  particular 
Btatnte  as  a  bar,  but  because  the  time  as  stated  since  it  accrued 
exceeds  the  time  defined  as  a  limitation  of  actions  of  that 
nature.  If  the  plaintifi*  fails  to  state  truly  one  of  the  essential 
parts  of  his  cause  of  action,  to  wit,  the  time  when  it  accrued, 
which,  if  stated  truly,  would  show  that  he  had  no  subsisting 
cause  of  action,  it  is  impossible  to  see  why  the  defendant  may 
not  aver  the  truth  in  that  respect,  and  if  it  is  established  on 
the  trial,  secure  the  same  result. 

The  court  below  found  that  the  knowledge  that  the  purchase 
of  the  premises  at  the  probate  sale  was  made  for  the  benefit  of 
and  in  trust  for  the  defendant  came  to  Mary  Hina  more  than 
five  years  before  the  commencement  of  this  action,  and  the 
plaintiff  complains  of  the  finding  on  the  ground  that  it  was 
unsupported  by  the  evidence.  The  defendant  contends  that 
the  saving  clause  of  section  17  of  the  statute  of  limitations  is 
applicable  only  to  actions  founded  on  fraud  in  fact.  The 
rights  of  a  party  seeking  relief  on  the  ground  of  constructive 
firaud  in  an  action  cognizable  only  in  equity  were  conserved 
until  a  discovery  by  the  aggrieved  party  of  the  facts  constitut- 
ing the  fraud,  and  as  the  statute  of  limitations  is  now  appli- 
cable alike  to  all  causes  of  action,  it  would  be  but  reasonable 
to  hold  that  parties  should  have  the  benefit  of  the  saving 
clauses  of  the  statute  in  that  class  of  cases  as  well  as  those 
that  were  formerly  within  the  statute,  if  it  can  properly  bear 
that  construction;  and  as  neither  the  limitation  nor  the  sav- 
ing clause  is  confined  to  cases  of  actual  fraud,  we  see  no  reason 
for  giving  the  statute  the  restricted  construction  claimed  for  it 
by  the  defendant. 

The  evidence  in  the  record  fails  to  show  a  discovery  by 
Mary  Hina  of  the  fact  constituting  the  fraud — that  is,  of  the 
purchase  of  the  property  by  the  defendant,  per  inUrporitam 
personam^  at  his  own  sale — within  three  years  next  before  the 
commencement  of  the  action;  nor  does  it  appear  that  the  facts 
actually  or  presumptively  within  her  knowledge  were  sufficient 
to  have  put  her,  as  a  person  of  ordinary  intelligence  and  pru- 
dence, upon  inquiry.  She  is  chargeable  with  knowledge  of  the 
state  of  the  account  between  the  defendant  and  the  estate;  of 
the  petition  for  sale  and  the  orders  and  proceedings  thereon, 
and  of  the  conveyance  to  Reis;  and  it  may  be  conceded  for 
the  purpose  of  this  question  that  she  knew  that  the  defendant, 
instead  of  satisfying  the  Biron  mortgage,  procured  it  to  be 
assigned  to  Bidleman,  who  foreclosed  it  and  purchased  the 
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premisefl  for  the  defendant's  use  at  the  forecloBaTe  sale;  that 
Beis  conveyed  the  premises  to  Bidleman,  who  afterwards  con- 
veyed them  to  the  defendant;  that  she  believed,  when  she  was 
tamed  out  of  possession  by  the  sheriff  under  the  writ  issued 
upon  the  judgment  in  ejectment  recovered  against  her  by 
Bidleman,  that  she  was  dispossessed  by  the  defendant;  and 
that  she  consulted  counsel,  or  attempted  so  to  do,  about  recov- 
ering the  lot  from  the  defendant.  But  all  these  facts  are  con- 
sistent with  the  apparent  fact  that  Reis  purchased  in  good 
faith  for  his  own  use,  and  they  were  not  sufficient  to  put  her 
upon  inquiry  as  to  the  true  character  of  his  purchase.  Tha 
teuci  that  she  cherished  her  claim  to  the  lot,  and  intended,  at 
some  time,  to  institute  proceedings  for  its  recovery  from  the 
defendant,  foils  short  of  proving  that  she  knew  or  had  any 
intimation  of  the  capacity  in  which  Reis  acted  in  making  the 
purchase.  The  respondent's  counsel  admits  that  Mary  Hina 
may  not  have  discovered  for  a  time  that  the  respondent  be- 
came the  purchaser  through  the  intervention  of  another;  and 
we  are  unable  to  find  any  evidence  in  the  record  tending  to 
show  that  she  afterwards  made  the  discovery  or  was  put  upon 
inquiry,  until  her  conversation  with  Bidleman  in  1861. 
Judgment  reversed,  and  cause  remanded  for  a  new  trial. 

CusBST  and  Sawteb,  JJ.,  being  disqualified,  did  not  sit  ii» 
^h^  cause. 


TnLiio  BxAL  BsEAn ov  AircmoB,  ov  HD DiATH,  Vvn nr  nm  Hsnar 
See  WaSfridger.  Dqy,  83  Am*  Deo.  227»  Boto  230^  where  other  oeeeeare  ool* 


Tkdrss  cijnroT  Pdbobasi  at  hoi  Owv  Qaim,  DmsorLT  oe  LnmncrLTr 
See  ffqffnum  8.  O.  Cb.  v.  Cumberland  C.  S  /.  Ox»  77  Am.  Dea  Sll,  note  323^ 
where  the  caeee  are  odileoted;  Oardner  t.  O^den,  78  Id.  192;  note  211;  Sam 
Diego  v.  San  Diego  S  L,  A.  R,  B,  Co.,  44  Od.  114;  Ouarrero  ▼.  Ballerino,  48 
Id.  121,  both  citing  the  principal  cue. 

PoBCHAaB  Madb  bt  Exioctor  cff  Violation  or  Statots  n  mot  Amo* 
LiTRLT  Von>,  hot  only  Toidable,  and  may  be  ratified  by  the  persona  at  whose 
instance  it  is  ToidaUe:  WkUe  t.  Iselim,  26  Minn.  490,  citing  the  principal 
caae;  Fkmdera  ▼.  Fkmden,  68  Am.  Dea  623^  note  627.  The  fraud  of  a  party 
doea  not  render  the  tnnnction  absdately  Toid»  bttt  merely  affordi  the  groond 
to  have  it  declared  Toid  by  a  proper  proceeding:  Mmrddem  ▼•  WMte^  54  Te^ 
8fiy  citing  the  principal  case. 

Qbdkb  or  Saui  or  Rial  Estats  bt  Paobats  Ooubt  will  hot  bb  Col* 
latbballt  Bbvibwmij^  whih:  See  Lemg  t.  BmmeU^  81  Am.  Dea  420^  note 
127,  where  other  oasee  are  collected. 

Whbbb  Bbubt  n  SooaBT  oh  Qbouhd  or  Fbaud^  Bcatuib  or  Ldoia* 
tiobb  Bboxbb  to  Buv  only  from  the  time  of  the  diaoorery  of  the  facta  con* 
ititating  the  fraud:  Adame  ▼.  Qmrard,  78  Am*  Dea  62^  note  830^  whei» 
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oChar  mam  are  wlaetad;  Cmrp  t.  iifleM»  84  CU.  256,  citing  the  prineipd 


iir  CMumaafUf  Bxasvtv  or  JdmnAxsoiis  Anun  to  Sum  zn  Eouznr, 
•AWtUMWatftWDftAtlttV:  Cam  qf  Br^deridiB  fTiO;  21  WaU.  618^  citing  the 
principal  cue. 

Plxaiuno  SxATun  or  LoorATiONB:  See  Bachu  ▼.  Claris  83  Am.  Deo.  437, 
note  443;  where  other  caaes  are  ooDected.  Where  the  plaintiff'a  complaint 
flhowB-  that  hii  oasse  of  aoiioii  is  haned  hy  the  statato»  he  mnat  plead  the  «s- 
oaptienB^crhiaoanpUintwiUbehadon  dnnninert  Foimvt.  IfMUmkalk  15 
Biattb  fi8S^  facing  ^||0  prinfiipal 


BOAIU)   OF    CoMMISSIONEBfl    OF    THB    FtJXDBD    DeBT 

OF  THs  City  of  San  Jose  v.  Younobe. 

fS9  CAuroBinA,  147.J 

BaoBT  or  AnoKBrxT  or  RnooBD  to  Costbol  ahb  Manaob  Aonov  camot 
he  questioned  hy  the  opposite  party  while  he  remains  sach  attorney. 

Pabtt  to  Action  hat  Appkab  in  bis  Own  Pbopeb  Pebson  or  by  attor- 
ney, bnt  he  cannot  do  both.  If  he  i^pears  by  attorney,  he  nnut  be 
beard  ttinmg^  him,  and  cannet  himself  aasome  control  of  the  ease. 

CtaoxT  amxxLD  not  DiaafiaB  Aoezon  witbout  Consbnt  or  AnaBNsr  oi 
RnooBiH  although  the  plaintift  who  has  appeared  by  attoxney,  stipalatee 
in  writing  that  it  be 


Afpsal  from  an  order  diflmiffling  the  actum.  The  opmioo 
atates  the  case. 

J3.  0.  HoughUmj  for  the  appellant. 

V.  T.  Rylafid  and  O.  B.  Yownger^  in  propria  perMmo,  for  this 
lespondent. 

By  Court,  Sandebsok,  C.  J.  This  is  an  appeal  from  an 
order  dismiesing  the  action,  made  nnder  the  following  circnm- 
ctances: — 

The  action  was  tried  and  a  final  judgment  entered  therein 
in  favor  of  the  plaintiffs  on  the  20th  of  January,  1864.  On  the 
tenth  day  of  January,  1865,  the  motion  of  the  defendant  for  a 
new  trial  was  granted.  On  the  19th  of  January,  1865,  counsel 
for  the  defendant  filed  in  court  a  stipulation,  signed  by  the 
commissioners  of  the  funded  debt  of  San  Jos^  in  person,  and 
not  by  their  attorney  of  record,  to  the  effect  that  the  matters 
in  controversy  had  been  settled,  and  that  the  action  might  be 
dismissed,  and  also  a  receipt,  signed  by  the  treasurer  of  the 
board,  in  full  payment  for  the  land,  to  set  aside  the  convey- 
ance of  which,  on  the  ground  of  fraud,  this  action  was  brought^ 
and  thereupon  moved  the  court  to  dismiflfl  the  action,  ground* 
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ing  bis  motioo  upon  liie  148th  eection  of  tbe  pnetice  act, 
which  proTides,  among  other  things,  that  an  action  may  bo 
dismissed  hj  either  party  upon  the  writt^i  oonsentof  the  other. 
This  motion  was  resisted  by  the  attorney  of  necordof  the  plain- 
tiffs,  and  a  ooonter-motion  was  made  by  him  to  strike  tha 
Btipnlation  from  the  files  of  the  court  Both  motions  were 
heard  together,  upon  affidavits  presented  by  both  parties,  and 
the  motion  of  the  defendant  finally  prevailed. 

It  appears  from  the  affidavits  that  the  action  was  com- 
menced and  {m)6ecuted  for  the  purpose  of  reforming  a  deed  ol 
certain  land  held  by  the  plaintiffii,  in  their  capacity  of  truatees, 
to  the  defendant,  on  the  ground  of  fraud,  under  an  agreement 
with  one  Oish  (who  claimed  that,  under  the  rulee  and  regular 
tions  of  the  board  of  commissioners  touchiag  the  sale  of  land 
so  held  by  them,  he  was  entitled  over  the  defendant  to  become 
the  purchaser  of  the  land  so  sold  and  oonveyed  to  him)  to  tho 
effect  that  if  a  reconveyance  could  be  obtained  finm  the  da* 
feniant,  either  voluntarily  or  by  a  resort  to  the  courts,  they 
would  thereafter  convey  to  him,  be  agreeing  to  pay  all  costs 
and  expenses,  including  the  fees  of  counsel.  And  it  further 
appears  that  Gish  employed  counsel,  and  up  to  the  time  the 
order  in  question  was  made,  prosecuted  the  case  in  all  respects 
at  his  own  expense,  and  that  neither  he  nor  the  attorney  of 
record  so  employed  by  him  ever  assented  to  the  stipulation 
dismiseing  the  action  signed  by  the  plaintiffs. 

It  also  appears  that  the  commissioners  settled  the  case  and 
authorized  its  dismissal  under  a  mi8ai^[>rehen6ion  as  to  its  true 
condition,  and  that  they  would  not  have  done  «o  had  they  been 
fully  advised. 

It  is  first  contended  on  the  part  of  the  respondent  that  this 
appeal  is  being  prosecuted,  like  tiie  action  itself  prior  to  its 
dismissal,  by  Gish,  and  not  by  the  ^aintiSs.  In  answer,  it  is 
sufficient  to  say  that  the  appeal  has  been  taken  and  is  being 
prosecuted  by  the  plaintiffs'  attorney  of  record,  and  while  ho 
remains  attorney  of  record,  his  right  to  manage  and  control 
the  action  cannot  be  questioned.  Whether,  in  taking  the  ap> 
peal,  he  has  gone  beyond  or  violated  his  instructaona,  is  a  ques- 
tion between  him  and  his  clients,  in  which  the  defendant  has 
no  concern  and  need  not  interest  himself. 

Right  of  attorney  to  control  a  case.  —  A  party  to  an  action 
may  appear  in  his  own  proper  person  or  by  attorney,  but  he 
cannot  do  both.  If  he  appears  by  attorney,  he  must  be  heard 
through  him,  and  it  is  indispensable  to  the  decorum  of  tha 
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Gourt>  and  the  due  and  orderly  conduct  of  a  cause,  that  such 
attorney  shall  have  the  management  and  control  of  the  action, 
and  his  acts  go  unquestioned  by  any  one  except  the  party 
whom  he  represents.  So  long  as  he  remains  attorney  of 
record,  the  court  cannot  recognize  any  other  as  having  the 
management  of  the  case.  If  the  party,  for  any  cause,  becomes 
dissatisfied  with  his  attorney,  the  law  points  out  a  remedy. 
He  may  move  the  court  for  leave  to  change  his  attorney,  as 
provided  in  section  10  of  the  act  concerning  attorneys  and 
counselors.  Until  that  has  been  done,  the  client  cannot 
assume  control  of  the  case.  While  there  is  an  attorney  of 
record,  no  stipulation  as  to  the  conduct  or  disposal  of  the  ac* 
tion  should  be  entertained  by  the  court  unless  the  same  is 
signed  or  assented  to  by  such  attorney:  Section  9  of  the  act 
concerning  attorneys  and  counselors.  Such  a  rule  is  not  only 
indispensable  to  the  orderly  conduct  of  a  cause,  but  is  like- 
wise a  safeguard  to  the  client  against  the  intrigues  of  his  ad- 
versary. Moreover  (without  being  understood  as  making  any 
reference  to  the  present  case),  it  is  proper  to  add,  that  to  en- 
tirely ignore  the  attorney  of  record,  and  enter,  without  his 
consent,  into  secret  negotiation  with  his  client  touching  the 
management  of  his  case,  is  unbecoming  the  dignity  of  the 
legal  profession,  and  destructive  of  that  courtesy  which  is  due 
from  one  member  to  another. 

The  148th  section  of  the  practice  act  does  not  affect  the 
question  under  consideration.  That  section  provides  that  an 
action  may  be  dismissed  by  either  party  upon  the  written 
consent  of  the  other;  and  we  add,  that  where  there  is  an  at- 
torney of  record,  such  consent  must  come  from  him  or  be  sane* 
tioned  by  him. 

Upon  the  question,  whether  the  court  ought  to  allow  the 
plaintiffs  to  control  the  action  at  all,  in  view  of  their  agree- 
ment with  Gish,  we  express  no  opinion.  We  only  say  that  if 
the  defendant  has  secured  a  valid  settlement  of  the  matters 
involved  in  the  case,  he  must  avail  himself  of  it  in  some  other 
mode. 

Order  reversed. 

Rhodes,  J.,  expressed  no  opinion. 


Right  akd  Powbb  of  AnoBirn'  and  Clunt,  fiupionvsLT^  to  Mam* 

Aox  AcnoN.  —  The  powers  and  authority  of  attorneys  at  law  by  ▼irtae  of  • 
general  retainer  are  folly  considered  in  the  note  to  Clark  v,  Randall,  76  Am. 
Oeo.  256-265.    An  attorney  at  law  regolarly  retained  in  a  canse  has  ▼oiy 
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laxg\  if  not  exclnsiTe,  power  tad  ftathority  in  the  maaagement  and  proeecu* 
tioD  of  the  snit,  in  all  matten  that  affect  the  remedy  merely,  and  not  the 
caaae  of  action  itself.  He  has  implied  authority  to  do  all  acts  necessary  and 
proper  to  the  regnlar  and  orderly  conduct  of  the  case  without  consolting  his 
client.  The  client  is  preeamed  to  have  authorized  his  attorney  to  do  all  sach 
acta  in  the  coarse  of  the  proceedings  as  may,  with  the  latter's  soperior  knowl* 
edge  of  tiie  law,  seem  neoeesaiy  and  proper,  and  the  die&t  has  no  right  to 
control  his  attorney  in  the  dne  and  orderly  oondnet  and  management  of  the 
case:  Pierce  r.  Striddmd,  2  Story,  292;  Nif^Ub^gdie  t.  Oregon  CenL  ffp  Ob.,  9 
Saw.  338;  Hart  ▼.  Spalding^  1  Od.  213;  StrM  ▼.  Pokuk,  2  Id.  92;  Hoimee  ▼. 
Rogen,  13  Id.  191;  Mott ▼.  FoOer,  45  Id.  72;  Boekm  l^tmiaCo.  v.  MeKemde, 
67  Id.  485;  McOoimeUr.  Brawn^  40  Ind.  384;  Jemmg  r,  Dekadender^  20  Ma 
183;  Benmm  v.  Cenr,  73  Id.  76;  Bmrgm  r.  Sieeene,  76  Id.  660;  MamUom  t. 
Smdbr,  115  Mass.  36;  a  C,  15  Am.  Bep.  72;  FoOerv.  WiUg,  27  Mioh.  244| 
l^^v^  ▼.  Brown,  66  Miss.  83;  McCamn  v.  MeLennan,  3  Kebi  25;  Edgerion  v. 
Braeketty  11  K.  H.  218;  Hcwe  ▼.  Xawrmee,  22  K.  J.  L.  99;  Anfmpnom,  1 
Wend.  108;  Chmman  ▼.  Merkh,  3  Bosw.  402;  Clark  r.  BamUO.  9  Wis.  ]35| 
8.  a,  76  Am.  Dea  262;  Lakiekr.  Patkerante,  1  Salk.  86;  Kbngr,  Phmntantt. 
L.  R.  6  P.  C  App.  CSaa.  245;  Weeks  on  Attorneys  at  Law,  see.  220l  Gray, 
G.  J.,  delivering  the  opinion  of  the  ooort  in  Moukon  v.  Bowker,  115  Mass.  40^ 
said:  "An  attorney  at  law  has  authority,  by  virtne  of  his  employment  as 
such,  to  do  in  behalf  of  his  client  all  acts,  in  or  out  of  court)  necessary  or  in- 
cidental to  the  prpeecnticp  and  management  of  the  smt»  and  which  aflbct  the 
remedy  only,  and  not  the  caose  of  action. "  And  Mr.  Justice  Story,  in  the 
case  of  Pierce  ▼.  SiHekkmd,  2  Story,  306^  said:  "  My  own  opinion  strongly  isi 
that  the  attorney  with  us  is,  by  implication,  clothed  with  authority,  in  aO 
cases  of  this  soci^  to  do  all  the  acts  which  are  usual  and  proper  to  protect 
the  interests  of  his  eUent  in  any  attachment  as  a  part  of  his  ordinary  duty. 
It  is  lor  the  interest  of  all  clients  that  this  authority  should  exist;  for  it 
would  otherwise  be  impracticable  in  many  cases,  without  great  expense  and 
delays,  to  do  many  acts  which  might  be  indispensable  to  the  security  of  the 
clients. " 

Where,  therefore^  a  party  to  sa  action  has  an  attorney  of  record,  a  stipula^ 
iion  signed  by  the  party  in  person,  granting  time  to  file  a  statement,  will  be 
disregarded:  I£oU  v.  Foeter,  46  CeL  72.  So  in  Nightingale  v.  Oregon  Centrtd 
R'y  Co,,  2  Saw.  338^  it  was  held  that  neither  the  party  nor  his  agent  or  at- 
torney in  fact  has  authority  to  sign  a  stipulation  for  a  continuance,  in  a  case 
where  the  party  has  an  attorney  of  record.  And  in  King  t.  PmeoneoMU,  L.  & 
6  P.  C.  App.  C^  245^  it  was  decided  that  in  Lower  Canada  an  amnU  can 
bind  his  client  (until  dieamu)  by  any  proceeding  in  the  cause,  though  taken 
without  his  client's  authority,  or  even  in  defiance  of  his  prohibition.  Id 
Burgeee  v.  Sienene,  76  Me.  559,  Stevens  employed  an  attorney  to  foreclose  hii 
mortgage,  and  left  with  him  the  note  and  mortgage,  it  being  understood  be- 
tween them  that  the  forecloenre  should  be  by  publication.  The  attorn^ 
followed  this  method,  but  fearing  it  might  prove  ineffectual,  he^  in  the  ab> 
sence  of  his  client^  and  without  his  knowledge,  brought  a  suit  on  the  mort- 
gage, and  took  judgment.  It  was  held  that  the  attorney  in  bringing  the 
foreclosure  suit  acted  within  the  scope  of  his  authority,  and  the  mortgagee 
was  estopped  from  repudiating  that  suit  to  the  injury  of  the  mortgagor. 
But  although  agreements  made  by  attorneys  as  to  the  manner  of  oonduoting 
a  cause  will,  in  proper  esses,  be  respected  and  enforced  by  the  court,  yet 
such  agreements  are  not  legal  contracts,  and  are  under  the  discretion  and 

itrol  of  the  oourt^  whidi  wiU  not  enfocoe  an  agreemeDt  wanting  in  mntu* 
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■lity,  bj  iHiieh  aa  attom^t  witbont  oontoltmg  his  blieatk  haa  waived  the 
letter's  sabstantial  1^  ri^ts:  Howe  ▼.  Lawrmee^  22  K.  J.  K  99.  And  in 
Indiaaa»  where  the  itaftnte  pnmdee  that  an  attorney  hae  anthority  to  bind 
bii  client  in  an  action  or  special  proceeding,  by  his  agreement  filed  with  the 
clerk,  or  entered  npon  the  minntes  of  the  courts  and  not  otherwise,  it  was 
held  that  a  rerbal  agreement  made  by  an  attorney  with  the  opposite  counsel 
that  a  bill  ol  exceptions  might  be  filed  after  the  aizty  days  allowed  by  the 
eoort  within  which  to  file  it»  and  that  when  filed  it  shonld  be  dated  as  of 
acme  day  within  the  sixty  days,  was  not  binding  npon  the  client:  Chben  v. 
Ooidtbeny,  72  Ind.  44.  But  when  a  cUent^  although  he  has  appeared  by 
attorney,  enters  into  a  stipulation  with  a  party  discontinuing  the  action,  bs 
cannot  afterwards  be  heard  to  object  to  such  stipulation  so  signed  by  him,  on 
the  ground  that  having  appeared  by  atfeoniey,  the  latter  only  was  anthoriaed 
to  sign  a  stipulation  for  a  discontinuance;  McBratnef  ▼.  Borne  ote.  E.  R.  Co., 
87  N.  Y.  467. 

PowxR  OF  GiitSMT  OTBR  AoTiov.  — As  a  general  rule,  the  parties  to  an 
action  may  settie  it  without  the  intervention,  knowledge^  or  consent  of  their 
attorneys.  As  was  said  by  Parke,  K,  in  Jordan  v.  Huni,  3  DowL  Pr.  666^ 
"  it  is  quite  competent  to  parties  to  settie  actions  behind  the  backs  of  attor- 
neysy  for  it  is  the  client's  action,  and  not  the  attorney's  ":  Jofkes  v.  Bojina% 
2  Sx.  230;  Nelson  v.  Wibon,  6  Bing.  568;  Franda  v.  WM,  7  Com.  B.  731; 
Hawkim  v.  Loylees,  39  Ga.  6;  Green  v.  SotUhem  Bxpreee  Co,,  39  Id.  20;  Comgk- 
lin  v.  New  TorkCeniral  B,  B.  Co.,  71  K.  Y.  443;  ToaJdeiyr,  Bowleg,  6  Lsa» 
670;  Hooper  v.  Welch,  43  Vt.  169;  S.  C,  5  Am.  Bep.  267.  In  YoaMeg  v. 
Howtey,  eupra,  it  was  decided  that  an  attorney  has  no  right  to  object  to  any 
disposition  of  the  case  which  his  dient  sees  fit  to  make;  that  a  party  haa 
always  a  right  to  control  his  case,  and  the  absolute  right  to  revoke  the  author- 
ity of  his  attorney  to  prosecute  or  defend  in  his  name;  that  the  attorney  can- 
not prosecute  or  defend  in  the  name  of  the  clisnt  without  the  latter's  consent; 
and  that  the  fact  that  the  attorney  may  be  interested  in  the  continuation  of 
the  prosecution  or  defense  of  the  action,  in  order  to  secure  his  fees,  does  not 
give  him  the  right  to  control  the  case.  Where  a  case  is  settled  by  the  parties 
thereto  without  the  consent  or  intervention  of  the  attorneys,  in  good  faith 
and  without  any  object  to  cheat  the  attorney  out  of  his  fees,  there  is  no  doubt 
of  the  right  and  power  of  the  cUent  to  make  a  settiement,  even  though  he 
may  not  have  paid  his  attorney:  Hanekku  v.  Loyleee,  39  Ga.  5;  Boberte  v. 
Doty,  31  Hun,  128;  PeaH  v.  BobUchds,  2  Daly,  138;  Marrv.  SmUh,  4  Bam. 
h  Aid.  466.  An  attorney  has  no  such  lien  in  a  cause  before  judgment  as 
will  prevent  his  client  from  settling  the  action  without  his  consent  or  knowl- 
edge: Simmons  v.  Almy,  103  ICass.  83;  Parher  ▼.  BUghion,  32  Mich.  266. 
And  a  party  having  a  cause  of  action  in  its  nature  not  assignable  cannot  by 
any  agreement  before  judgment  give  his  attorney  any  such  interest  therein 
as  will  defeat  a  settlement  of  the  suit  by  the  parties  themselves:  Cottf^Un  ▼, 
New  York  Central  B.  B.  Co.,  71  N.  Y.  443.  Where  a  plaintiff  compromises 
the  debt  with  the  defendant^  and  dischaigeo  an  execution  without  providing 
for  his  attorney's  costs,  the  court  will  not  permit  the  attorney  of  his  own 
motion  to  sue  out  another  execution  for  the  costs:  Orams  ▼.  Bodes,  5  Tannk 
429.  An  attorney's  lien  on  a  judgment  being  merely  a  daam  to  the  equitabb 
interference  of  the  court  to  have  the  judgment  held  as  a  security  for  his  oosts, 
he  has  no  authority  over  the  execution  of  a  writ  of  eo.  so.,  so  as  to  oarry  it 
into  effect  against  the  order  of  the  plainti£^  even  thou^  there  shonld  be  col- 
lusion between  the  parties  to  deprive  him  of  his  lien:  Barker  ▼.  Bu  Quinlui, 
12  Meea.  ft  W.  441.    If  tiie  plaintiff  compromiaei  with  the  defendant  belote 
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Ibe  iilainiiff  ^  attornej  has  been  peid»  the  oonit  will  not  oblige  the  defendant 
to  pay  him»  nnless  bo  previously  gave  notioe  to  the  defendant  not  to  settle 
with  the  pUtntiff  till  his  biU  shoold  be  paid:  WtUh  r.  ffoU,  Dang,  23Si  Pm* 
Ar  ▼.  ilbnii^  3  Ounea^  165. 

KiOBT  or  CuBiiT  TO  Chaxob  bib  AnoRHxr.  -*  A  party  to  an  action  hae 
&  geoeiml  right  to  change  his  attcmey  at  any  stage  of  the  proceeding  that  ht 
pleasee,  and  for  any  canse  that  seems  to  him  proper.  And  if  he  pays  hia  at- 
torney for  the  sernoes  rendered  np  to  the  date  of  the  change,  the  client  » 
not  boond  to  give  to  the  ooort  any  reason  f cr  the  desire  on  his  part  to  have  a 
difEsrent  attcmey  snbstitated  for  the  one  who  has  hitherto  oondncted  his  case: 
Weeks  on  AttonieyB,  sec.  250;  In  re  Paschal,  10  WalL  483;  ffaaleU  v.  OiU,  5 
Robt  611;  WoV  v.  Ttodklman,  5  Id.  611;  Ogden  ▼.  DevUn,  45  N.  T.  Snper. 
Ci.  181;  Tnui  ▼.  Bepoor,  15  How.  Pr.  570;  Board  qf  Superviton  v.  Broad- 
head,  44  Id.  411;  Arrmgion  t.  Sneed,  18  Tex.  135;  Merrewether  v.  MdUah,  13 
Ves.  161;  TwoH  t.  l>ayrell,  13  Id.  IdS.  In  England,  an  attorney  cannot  be 
changed  withoat  an  order  of  court;  Anonifmous,  7  Mod.  60;  AnonjfTruma,  12 
Id.  440;  Perry  v.  Fiaher,  6  East,  549;  Macpheraon  v.  Boriaon,  Dong.  217;  Paw- 
OL  V.  Littfe,  1  W.  Black.  8;  May  v.  Piie,  4  Mees.  ft  W.  197;  T\oor%  v.  Day 
Ten,  13  Ves.  195;  Oindera  v.  Moore,  1  Bam.  &  0.  664.  The  same  role  is 
followed  in  some  of  the  states  in  this  country:  Mwmford  t.  Mwrraiy,  Hopk. 
Ch.  369;  SUvenaon  v.  Steoenaon,  3  Edw.  Ch.  340;  8loo  ▼.  Law,  4  Blatchf.  268; 
WaUou  ▼.  Drewry,  FhilL  (N.  G.)  98.  And  it  seems  that  a  client  has  no  right 
to  an  order  changing  his  attcmey  nntil  the  just  claims  of  the  attorney  are 
disoharged  or  secored:  WUt  v.  Amea,  11  Week.  Rep.  761;  LamgUy  t.  Staple 
«M»  Barnes,  40;  Parher  ▼.  WaUamOmrgh,  13  How.  Pr.  250;  Hcffmam  ▼.  Van 
Ncairamd,  14  Abb.  Pr.  336.  Bat  [if  the  attorney  refuses  to  go  on  with  his 
client's  cause,  or  if  he  be  guilty  of  n^^igence  or  misconduct  in  the  conduct 
of  the  case,  the  court  will  nu^  an  order  changing  him,  although  his  fees 
Imifo  not  been  paid  crsecured:  WaJUhY.  Skumwcty,  65IU.  471;  In  the  Matter  qf 
H.,  93  K.  Y.  381;  8loo  v.  Law,  4  Blatchf.  270;  CoUgrofoe  v.  MaaUey,  Turn. 
it  tL  400',  In  re  Fakhfidl,  L.  R.  6  Eq.  325;  BoUna  v.  CMdingham,  13  Id. 
440.  An  attorney  cannot  refuse  to  go  on  with  an  action  because  his  client 
fails  to  supply  him  with  money,  or  by  reason  of  any  other  difficulty,  without 
running  the  risk  of  losing  the  benefit  of  the  relation  of  an  attorney:  In  the 
Matter qf  H.,^^.  Y.  381;  InreFaUhfuU,  L.  B.  6  Eq.  325;  Bobina  ▼.  Ootd- 
ingkam,  13  Id.  440.  After  judgment  has  been  entered  in  an  action,  the  client 
may  employ  a  new  attorney  to  take  out  execution  without  any  formal  sub- 
stitution: ffuaaey  ▼.  Welby,  Sayers,  218;  Tipping  ▼.  Johnson,  2  Bos.  &  P.  357; 
norp  V.  Fowler,  50ow.  446;  Bgan  v.  Booney,  36  How.  P^.  121. 

RnoEDT  or  GLnmr  to  Psstsnt  Attornbt  ibom  Ptrsuino  Couksb 
PkOJUDidAL  TO  Hm.  — The  court  has  power  by  summary  proceedings  to 
compel  an  attorney  or  solicitor  to  deal  justly  with  his  client.  This  power 
springs  from  the  right  and  duty  of  the  court  to  exercise  needful  control  over 
the  conduct  of  its  own  officers:  In  the  Matter  of  Bleakley,  5  Paige,  311;  Kvkne 
V.  Dai/y,  23  Hun,  282;  In  the  Matter  qfFinkie,  6  Daly,  111;  Bx  parte  Edwairds, 
L.  B.  8  Q.  B.  D.  262;  Bowling  Oreen  Sawnga  Bank  v.  Todd,  52  K.  Y.  489. 
In  the  case  last  cited,  Peckham,  J.,  in  delivering  the  opinion  of  the  court, 
said:  "The  practice  in  this  state  has  been  uniform  to  allow  an  attachment 
where  the  attorney  retains  money  in  his  hands  that  justly  belongs  to  hia 
dieut."  And  in  Ex  parte  Edwards,  supra,  it  was  decided  that  the  court 
would  ezerdse  its  summary  jnrisdiction  to  compel  a  solicitor  to  pay  over 
money  of  his  client  which  he  had  no  right  to  retain,  even  where  no  fraud 
imputed  to  him.    An  attorney  or  solicitor  wiB  be  rsstrained  from  giving 
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np  his  client  and  going  over  and  acting  for  the  opposite  party  in  any  sniti 
between  them:  CMmondeley  v.  Clinton,  19  Ves.  261.  In  Briekeno  t.  Thorp, 
Jacob,  300,  it  was  held  that  a  dork  to  a  solicitor  commencing  practice  for 
himself  woald  not  be  restrained  from  acting  as  solicitor  for  parties  against 
whom  liis  master  was  employed,  apon  a  mere  general  allegation  of  his  hay- 
ing, in  his  former  service,  acquired  information  likely  to  be  prejudicial  to 
iho  clients  of  his  master.  And  in  Johfuon  v.  MarrioU,  2  Ex.  183,  it  was  de- 
cided that  where  an  attorney  has  been  employed  in  a  canse,  and  is  afterwards 
discharged  by  his  client*  not  on  the  ground  of  nusoondnct^  the  oonrt  will  nol 
rcstain  him  from  acting  for  the  opposite  party,  unless  it  clearly  appears  that 
he  has  obtained  information  in  his  farmer  character  which  it  would  be  preju- 
dicial to  the  cause  of  his  former  client  to  conmiunioate. 

Tex  frinozpal  gasb  d  dibxdiouibukd  in  WUUom  ▼.  Ckawdami,  30  CSiL 
200. 
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Right  or  Pbopibtt  di  Trads-marx  is  Raoouump  bt  Cknocoir  Law» 
and  does  not  in  any  manner  depend  for  its  inoeptiTe  ezistenoe  or  support 
upon  statutory  law,  although  its  ezeroise  may  be  limited  or  oontroUad 
by  statute. 

Right  or  Pbofxbtt  di  Tbads-kabx  is  hot  Ldotid  nr  its  Enjotiodit 
by  territorial  bounds,  but  may  be  assarted  and  maintained  wherever  the 
common  law  affords  remedies  for  wrongs,  subjeet  only  to  suoh  statutory 
regulations  as  may  be  properly  made  oonceming  the  use  and  enjoyment 
of  other  property. 

Caliiornia  Aor  or  1803  ooNdRimrG  Tradr-icarxs  dors  not  Taxx  awat 
CoxiiON-LAW  RxMXDT  for  the  protection  thereof  from  those  who  do  not 
register  their  trade-mark  aooording  to  the  provisions  of  the  aet 


Bill  for  an  injunction  to  restrain  the  defendant  from  pirating 
the  plaintiff's  trade-mark.  The  plaintiff  alleged  that  he  was 
a  resident  of  Philadelphia,  where  upwards  of  thirty  years  be- 
fore he  invented  a  pistol  known  as  Derringer's  pistol,  for  which 
he  adopted  as  a  trade-mark  the  words  ''Derringer,  Philadel.,'* 
which  trade-mark  he  had  ever  since  used  and  had  stamped  on 
the  breech  of  all  pistols  made  and  sold  by  him;  and  that  the 
defendant,  since  1858,  had  been  engaged  in  the  manufacture 
of  pistols  at  San  Francisco,  similar  to  plaintiff's,  on  the  breech 
of  which  he  had  stamped  the  plaintiff's  trade-mark,  etc.  The 
defendant  had  judgment  on  the  demurrer,  and  the  plaintifl 
appealed.    The  other  facts  are  stated  in  the  opinion. 

Nathaniel  Hollands  for  the  appellant 
floge  and  Wihon^  for  the  respondent. 
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By  Court,  Rhodes,  J.  This  is  a  suit  in  equity  for  an  in- 
junction to  restrain  the  defendant  from  pirating  the  plaintifTs 
Irade-mark,  and  for  the  recovery  of  damages  for  a  violation 
of  the  plaintiff's  trade-mark  property. 

The  defendant's  demurrer  to  the  complaint  was  sustained, 
and  the  only  question  presented  on  the  appeal  is,  whether  the 
statute  of  1863,  concerning  trade-marks,  repealed  or  abrogated 
the  remedies  afforded  by  the  common  law  in  trade-mark  cases. 
The  plaintiff  does  not  allege  a  compliance  with  the  provisions 
of  the  statute.  He  contends  that  the  remedies  given  by  the 
statute  are  cumulative  to  those  which  a  party  was  entitled  to 
at  common  law,  and  the  defendant  insists  that  the  statute 
forms  a  '* complete  scheme"  in  respect  to  trade-marks,  and 
thereby  repeals  the  common-law  rules  relating  to  the  same 
subject-matter. 

Right  to  a  trade-mark  at  coniTnon  law. — Any  name,  symbol, 
letter,  figure,  or  device  adopted  by  the  persons  manufacturing 
or  selling  goods,  and  used  and  put  upon  such  goods  to  dis- 
tinguish them  from  those  manufactured  or  sold  by  others, 
and  employed  so  often  and  for  such  a  length  of  time  as  to 
raise  the  presumption  that  the  public  would  know  that  it  was 
used  to  indicate  ownership  of  the  goods  in  the  person  manu- 
facturing or  selling  them,  constitutes  his  trade-mark.  His 
right  to  the  trade-mark  accrues  to  him  from  its  adoption  and 
use  for  the  purpose  of  designating  the  particular  goods  he 
manufactures  or  sells,  and  although  it  has  no  value  except 
when  so  employed,  and  indeed  has  no  separate  abstract  ex- 
istence, but  is  appurtenant  to  the  goods  designated,  yet  the 
trade-mark  is  property,  and  the  owner's  right  of  property  in  it 
is  as  complete  as  that  which  he  possesses  in  the  goods  to  which 
he  attaches  it,  and  the  law  protects  him  in  the  enjoyment  of 
the  one  as  fully  as  of  the  other.  In  order  that  the  claimant 
of  the  trade-mark  may  primarily  acquire  the  riglit  of  property 
in  it,  it  must  have  been  originally  adopted  and  used  by  him, 
— that  is,  the  assumed  name  or  designation  must  not  be  one 
that  was  then  in  actual  use  by  others:  Upton's  Trade-marks, 
46;  and  such  adoption  and  use  confer  upon  him  the  right 
of  property  in  the  trade-mark.  It  was  at  one  time  thought 
that  no  man  could  acquire  a  right  to  a  particular  trade-mark: 
Blanchard  v.  Hilly  2  Atk.  484;  but  as  the  true  interests  of 
manufactures  and  commerce  were  more  fully  developed  and 
appreciated,  the  right  of  property  in  trade-marks  was  recog- 
nized, and  the  doctrine  has  been  uniform  for  many  years,  that 
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the  manu&cturer  or  mercliant  does  posBess  an  exclusive  prop* 
erty  in  the  trade-mark  adopted  and  used  by  him.  The  right 
of  property  does  not  in  any  manner  depend  for  its  inceptive 
existence  or  support  upon  statutory  law,  though  its  enjoyment 
may  be  better  secured  and  guarded,  and  infringements  upon 
the  rights  of  the  propAetor  may  be  more  effectually  prevented 
or  redressed,  by  the  aid  of  the  statute  than  at  common  law. 
Its  exercise  may  be  limited  or  controlled  by  statute,  as  in 
case  of  other  property,  but  like  the  title  to  the  good-will  of  a 
trade,  which  it  in  some  respects  resembles,  the  right  of  prop* 
erty  in  a  trade-mark  accrues  without  the  aid  of  the  statute. 
The  right  is  not  limited  in  its  enjoyment  by  territorial  bounds, 
but  subject  only  to  such  statutory  regulations  as  may  be  prop* 
erly  made  concerning  the  use  and  enjoyment  of  other  property, 
or  the  evidences  of  title  to  the  same;  the  proprietor  may  assert 
and  maintain  his  property  right  wherever  the  common  law 
affords  remedies  for  wrongs.  The  manufacturer  at  Philadel- 
phia who  has  adopted  and  uses  a  trade-mark  has  the  same 
right  of  property  in  it  at  New  York  or  San  Francisco  that  ha 
has  at  his  place  of  manufacture.  It  was  held  in  Taylor  v. 
Carpenter  J  3  Story,  450,  and  CoUifw  Company  v.  Brown^  8  Kay 
&  J.  423,  that  an  alien  was  entitled  to  be  protected  in  the 
ownership  of  this  character  of  property  equally  with  the  citi- 
sen. 

Act  of  1863  concerning  trade-marks. — Does  not  the  act  of 
1863,  instead  of  constituting  a  "  complete  scheme "  for  the 
acquisition  and  protection  of  property  in  trade-marks,  rather 
proceed  on  the  theory  that  this  species  of  property  did  exist, 
and  might  thereafter  be  acquired,  under  the  rules  of  the  com* 
mon  law,  and  provide  that  those  securing  such  right  accord- 
ing to  the  provisions  of  the  act  might  have  a  further  or  more 
efficient  protection  than  those  who  failed  to  avail  themselves 
of  the  statute,  and  relied  upon  the  common-law  remedies  ? 

The  first  section,  so  far  as  it  is  applicable  to  a  case  of  the 
nature  of  the  present  one,  provides  that  when  a  person  who 
has  complied  with  section  2  of  this  act  uses  any  peculiar  name 
or  other  trade-mark  in  any  manner  attached  to  or  connected 
with  any  article  manufactured  by  him,  to  designate  it  as  such, 
it  shall  be  unlawful  for  any  other  person,  without  the  consent 
of  the  former,  to  use  said  trade-mark  or  name  for  the  purpose 
of  representing  any  article  to  have  been  manufactured  "  by  the 
person  rightfully  using  such  trade-mark  or  name.''  The 
second  section  provides  that  '^  any  person  wishing  to  securo 
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the  ezdtisive  use  of  any  such  trade-mark  or  name,  tinder  the 
provisions  of  this  aet,  shall  file  his  claim  to  the  same,  and  a 
copy  or  description  of  snch  trade-mark  or  name,  with  the  see- 
retary  of  state."  It  is  provided  by  section  8  that  the  secre- 
tary of  state  shall  keep  a  record  of  trade-marks  and  names 
filed  with  him;  and  by  section  4  it  is  provided  that  persons 
violating  the  provisions  of  section  1  shall  be  deemed  guilty  of 
a  misdemeanor  punishable  by  fine  and  imprisonment,  and 
shall  be  liable  to  an  action  for  damages. 

Section  5  declares  the  counterfeiting  of  such  trade-mark  or 
name  a  misdemeanor,  and  provides  for  its  punishment.  Sec- 
tion 6  prohibits  the  use  of  such  trade-mark  or  name  for  the 
purpose  of  disposing  of  any  other  article  than  that  to  which 
it  was  originally  attached,  with  intent  to  deceive  or  defraud, 
and  provides  for  its  punishment  as  a  misdemeanor;  and  sec- 
tion 7  provides  for  the  punishment  of  those  who  aid  or  abet 
the  commission  of  the  ofienses  declared  in  the  act  to  be 
misdemeanors.  Up  to  this  point  the  act  is  dealing  with  trade- 
marks filed  with  the  secretary  of  state,  and  granting  protection 
to  the  rights  of  property  therein  of  those  who  avail  themselves 
of  the  provisions  of  the  act,  and  no  reference  is  made  to  the 
right  of  property  in  or  the  use  of  trade-marks  by  those  who 
before  the  taking  effect  of  the  act,  whether  residing  within  or 
without  the  state,  had  acquired  a  right  to  their  use.  Sections 
8  and  9,  however,  do  provide  for  those  cases;  and  to  make  it 
clear  that  the  legislature  did  not  even  attempt  to  divest  per- 
sons of  existing  rights  of  property,  nor  perhaps  to  preclude 
them  from  acquiring  title  as  they  had  formerly  done,  by  adop- 
tion and  use,  it  is  provided  that  the  act  '*  shall  not  be  so  con- 
strued as  to  permit  any  person  to  file,  without  authority  from 
the  owner,  any  trade-mark  or  name  owned  or  previously  used 
by  another  person,"  thus  recognizing  not  only  existing  rights 
of  property,  but  also  the  rules  of  the  common  law  under 
which  persons  become  the  owners  of  trade-marks  without  hav- 
ing the  same  registered  by  the  secretary  of  state.  It  is  no- 
where declared,  either  directly  or  indirectly,  that  property  in 
a  trade-mark  can  be  acquired  only  in  the  mode  provided  by 
the  act;  but  on  the  contrary,  it  appears  by  collating  sections 
1  and  10,  that  no  one  is  permitted  to  file  his  claim  with  the 
secretary  of  state  unless  he  is  the  exclusive  owner  of  the 
trade-mark. 

Section  9  is  an  affirmance  of  the  conmion  law,  and  declares 
that  the  person  who  has  first  adopted  and  used  a  trade-mark. 
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"  whether  within  or  beyond  the  limits  of  this  state,  shall  be 
considered  its  original  owner,  with  full  right  of  property,  and 
entitled  to  the  same  protection  by  suits  at  law,"  as  in  the  case 
of  other  personal  property. 

The  defendant's  construction  of  the  section,  which  would 
make  it  read,  that  the  person  who  first  adopts  and  uses  a 
trade-mark  shall  be  considered  the  original  owner,  and  as  such 
entitled  to  protection,  etc., "  provided  he  files  his  claim  accord- 
ing to  the  provisions  of  this  act,"  cannot  be  supported.  With 
that  construction  it  amounts  to  a  useless  repetition  of  previous 
provisions,  for  the  act  had  already  constituted  the  person  filing 
his  claim  to  his  trade-mark  its  owner,  by  giving  him  its  ex- 
clusive use,  and  protecting  him  against  counterfeiting  and 
pirating  by  means  of  actions  at  law  and  criminal  prosecutions; 
and  in  a  subsequent  part  of  the  act — section  11 — he  is  granted 
the  aid  uf  an  injunction.  It  would  be  scarcely  reasonable — 
though  it  might  be  highly  beneficial  to  the  library  fund — to 
bold  that  the  legislature  intended  that  not  only  those  who 
wished  to  receive  the  benefit  of  the  more  effective  protection 
afforded  by  the  act  must  file  their  claim  with  the  secretary  of 
state,  and  pay  the  fees,  but  that  the  same  must  be  done  by  all 
the  merchants  and  manufSeu^turers,  not  only  in  this  state,  but 
in  all  of  the  states,  and  in  every  country  that  maintains  com* 
mercial  relations  with  California,  if  they  desired  to  be  consid- 
ered in  this  state  the  owners  of  their  trade-marks,  and  to 
receive  the  protection  accorded  by  law  to  the  owners  of  other 
personal  property. 

Commovrlaw  remedies  for  invaeion  of  trtide'^marks. — At  com- 
mon law,  the  remedies  for  invasions  of  trade-mark  property 
were  an  action  at  law  for  the  recovery  of  damages,  and  an  in- 
junction, in  which  case  pecuniary  compensation  might  be 
incidentally  awarded.  Several  of  the  states  have,  by  statute, 
added  a  criminal  prosecution  as  a  further  remedy  or  protection. 
The  remedies  at  common  law  are  still  left  by  our  statute  in 
those  cases  where  the  trade-mark  has  not  been  registered  ac- 
cording to  the  act,  for  not  only  is  the  right  of  property  recog- 
nized and  affirmed  as  it  existed  at  common  law,  and  the 
common-law  remedies  are  not  taken  away,  but  the  protection 
afforded  by  suits  at  law  and  bills  for  injunctions  is  expressly 
conceded.  Those  provisions  add  nothing  to  the  rights  previ- 
ously possessed  by  the  owner  of  the  trade-mark,  and  are  only 
in  affirmance  of  the  common  law.  But  he  does  not  have  thf 
aid  of  a  criminal  prosecution  for  his  protection. 
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On  the  other  hafid,  those  owning  trade-markSy  who  have 
filed  their  claims  and  affidavits,  and  paid  the  fees,  haye  the 
protection  accorded  to  the  other  class  of  cases,  and  have  also 
that  arising  from  the  criminal  prosecutions,  with  penalties, 
npon  conviction,  of  more  than  usual  severity. 

We  do  not  fully  agree  with  counsel  for  either  party  in  his 
construction  of  the  act  in  respect  to  its  relation  to  and  effect 
upon  the  common-law  remedies.  The  remedies  provided  by 
the  act,  at  least  those  applicable  to  registered  trade*marks,  are 
not  cumulative  to  those  possessed* at  common  law,  but  in  that 
respect  provision  is  made  by  the  act  for  a  new  case;  nor  do 
we  think  the  act  forms  a  '^  complete  scheme  "  of  itself,  in  the 
sense  that  counsel  regards  it,  as  requiring  all  trade-marks  to  be 
registered  under  the  act  to  entitle  them  to  protection;  though 
it  may  be  regarded  as  a  '^ complete  scheme"  in  the  respect  that 
it  grants  certain  remedies  in  cases  of  registered  trade-marks, 
and  expressly  reserves  to  the  owners  in  other  cases  the  usual 
remedies  enjoyed  at  common  law. 

Judgment  reversed,  and  the  cause  remanded,  with  directicnui 
to  the  court  below  to  overrule  the  demurrer. 


Trads-karkb:  See  Woodward  v.  LmoTf  92  Am.  Dea  751,  note  703;  Bor- 
rowB  T.  Knlf^  78  Id.  452,  note  454»  where  otlier  OMes  are  ooUected.  The 
nght  to  the  exdliuiTe  use  ol^  a  trade-mark,  wherastatateseriitregiilatiiigead 
protecting  it,  does  not  depend  upon  each  etatates:  Sktwer  v.  BhawTt  54  Iow% 
909,  citing  the  prineipal  cue.  In  fTiUttfery. /)iete,66CU.78,thefapremeooart 
d  OEdifomia  deeided  that  no  one,  sinoe  the  codes  of  that  state  went  into  effeoti 
can  acquire  the  ezdnsiye  use  of  a  name  or  trade-mark  except  by  filing  it  for 
tecord  with  the  secretary  of  state.  McEinstry,  J.,  who  delivered  the  opinion 
d  the  eoort,  said  that  the  principal  case  "  was  decided  before  the  oodes,  snd 
turned  in  part  upon  the  point  that  the  act  of  18S3  provided  that  the  ooanter- 
Isiting  of  a  trade-mark  should  be  a  misdameaaor,  punishable  as  such,  and 
dns  only  creating  a  new  penalty  for  a  violation  of  the  trade-mark  provided 
for  in  the  statute;  and  prindpaUy  upon  the  &ct  that  the  act  of  1863  oontained 
seeiiops  which  dearly  indicated  the  legislature  did  not  intend  to  divest  of  ex- 
isting rights  In  tnde-marks  those  who  had  acquired  the  right  at  common  law 
bsfere  Iha  takinff  effMt  of  the  aot" 
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Iv  Civil  Suit,  Dtino  Dxolarationb  or  Pebson  Fatallt  Lf  jubid  by  th* 
act  of  another,  as  to  the  facte  attending  the  injniy,  are  not  admuuble 
in  evidence  against  the  defendant.  Such  declarations  are  only  admis- 
sible in  criminal  oasee,  where  the  death  of  the  deceased  is  the  sabject  d 
the  charge,  and  the  drcnmstances  of  the  death  the  sabject-matter  of  the 
declaration. 

DKmrDAiTT  HAT  Iktsoducs  Bvidxncs  to  Pbotb  C0irTBIBim)BT  Kiou* 
OENCS  or  PLADrrnT,  for  the  pnrpoee  of  redndng  the  damages  to  a  nomi- 
nal som,  upon  a  hearing  in  damages,  after  the  overroling  of  the  defendant*t 
demurrer  to  a  declaration  charging  an  injury  by  his  nef^igenoe. 

Action  on  the  case  by  the  plaintiff,  as  adminifltrator  <d 
Michael  Daily,  deceased,  for  an  injury  to  the  latter  through 
the  negligence  of  the  defendants.  After  overruling  the  de- 
fendants' demurrer  to  the  declaration,  the  court  heard  the  case 
in  damages.  Upon  the  hearing  the  court  found  that  the  de- 
ceased was  struck  by  the  defendants'  locomotive  while  he  was 
walking  on  the  track  of  the  railroad,  through  a  cut,  after 
dark,  and  that  he  died  a  few  hdBrs  after;  that  the  defendants 
were  culpably  negligent  in  the  management  of  their  train,  but 
that  the  deceased  was  chargeable  with  gross  and  culpable  neg- 
ligence, which  materiaUy  contributed  to  the  injury.  The  court 
assessed  nominal  damages.  The  plaintiff  offered  to  prove  the 
dying  declarations  of  the  deceased,  for  the  purpose  of 'showing 
the  circumstances  under  which  he  was  struck  by  the  locomo- 
tive, but  the  court  rejected  the  evidence  on  thp  objection  of  the 
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defendants.  The  defendants  offered  evidence  to  show  that  the 
deceased  was  guilty  of  such  negligence  as  materially  and 
directly  contributed  to  produce  the  injury.  The  plaintiff 
claimed  that  the  defendants  by  their  demurrer  admitted  a 
cause  of  action,  and  that  the  plaintiff  was  not  guilty  of  such 
negligence,  and  that  it  was  not  competent  for  the  defendants 
to  proTC,  nor  for  the  court  to  find,  that  the  plaintiff  was  guilty 
of  such  negligence;  but  the  court  overruled  this  claim  of  the 
plaintiff.    The  plaintiff  moved  for  a  new  triaL 

DaoUttUj  in  support  of  the  motion* 
Blaekman  aiid  WairouSy  contra. 

By  Court,  Hinman,  C.  J.  Two  questions  are  raised  by  the 
plaintiff  upon  this  record:  1.  That  the  court  erred  in  rejecting 
certain  declarations  of  the  deceased,  made  after  he  received 
the  injury  for  which  the  action  is  brought,  and  while  he  was 
under  a  sense  of  impending  dissolution;  and  2.  That  the 
court  erred  in  permitting  the  defendants  to  prove  gross  neg- 
ligence in  the  deceased  which  materially  contributed  to  the 
injury.  The  Buperior  court  was  most  clearly  correct  upon 
both  of  these  questions. 

Dying  declarations  are  only  admissible  in  criminal  cases, 
where  the  death  of  the  deceased  is  the  subject  of  the  charge, 
and  the  circumstances  of  the  death  the  subject-matter  of  the 
declaration.  There  are  very  few  cases  anywhere  in  which 
this  rule  has  been  departed  from,  and  we  have  always  acted 
upon  the  well-settled  law  of  England  on  the  subject:  King 
V.  Meadj  2  Bam.  &  C.  605;  Wilson  v.  Boeretn,  16  Johns.  286; 
Rex  V.  Uoydj  4  Car.  &  P.  233. 

In  regard  to  proof  that  the  negligence  of  the  deceased  con- 
tributed to  produce  his  injury,  the  case  is  not  distinguishable 
in  principle  from  that  of  Havens  v.  Hartford  a/nd  New  Haven 
R,  R.  Co.j  28  Conn.  69,  in  which  this  subject  underwent  a  very 
thorough  examination.  That  case  was  like  this,  a  bearing  in 
damages  after  the  defendants'  demurrer  had  been  overruled, 
and  proof  was  introduced  to  show  that  the  wrongful  acts  ol 
the  plaintiff  himself  contributed  to  his  iiyuiy. 

We  do  not  advise  a  new  triaL 

In  this  opinion  the  other  judges  ooncaned. 

Dmre  Dbglaraixonb,  whxn  Admtwtbli;  See  OommonweaiA  t.  Choper,  SI 
Am.  Deo.  782,  note  764,  where  other  oaees  are  ooUeoted.    Dying  deeUntLoos 
■le  not  per  ee  adminible  m  civil  oasee:  Baii;fieid  v.  BrUi,  fl2  Id..  190,  note 
IS^  whsre  other  oaaee  are  ooUeoted. 
ajc.  ma  Vol.  Lxxxvn-i2 
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OoKTBiBUTORT  KiouosNCB  SuFiioiBirr  TO  Pbstxnt  BBOOYiDEtT:  See  Todd 
r.  Old  Cohr*y  etc  R,  B.  Co,,  83  Am.  Deo.  679,  note  681;  HeU  ▼.  Obwdhig,  82 
Id.  537»  note  640,  where  other  cases  are  collected.  The  defendant  may,  on  a 
hearing  in  damages,  show  want  of  ordinary  care  on  the  part  of  the  deceased, 
and  the  exercise  of  dne  care  on  its  own  part,  to  reduce  the  damages  to  the 
lowest  point  fixed  by  the  statute:  Cory  ▼.  Day,  36  Conn.  157,  oiting  the  prin- 
mpal 
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Patmuit  Of  Monet  u  Ck>MPULaoRT  whek  Mabk  through  Nioi88RT  to 
obtain  possession  of  goods  illegally  withheld,  where  the  detention  is 
fraught  with  great  immediate  hardship  or  irreparable  injury,  and  the 
money  paid  may  be  recovered  back  in  an  action  of  cumimpBU. 

Wbebb  Person  Detains  Another's  Chest  or  Tools  anb  Implrhbnts  or 
Trade,  necessary  for  upholding  life,  until  they  are  redeemed  by  the  pay- 
ment of  money  to  which  he  had  no  shadow  of  right,  the  money  so  paid 
may  be  recovered  back  without  making  any  demand  therefor. 

Where  Person  ha vmo  Possession  of  Another's  Chest  of  TbOLS  Re- 
fuses to  Deliver  Them  to  the  owner  on  demand,  exoept  upon  his  pay- 
ing, without  any  obligation,  the  debt  of  another  person,  and  the  owner 
thereupon  leaves  money  with  a  third  person  to  be  paid  when  the  chest 
should  be  sent  to  the  owner,  which  money  is  accordingly  paid  by  such 
third  person  after  the  goods  are  so  sent,  there  is  a  sufficient  demand  for 
the  chest  to  maintain  an  action  for  the  recovery  back  of  the  money  su 
paid. 

Where  First  Count  of  Declaration  %ou  Riootkrt  back  of  Monei: 
Illeoallt  Extorted  is  Sufficient,  and  a  seoond  count,  inartificially 
drawn  and  containing  superfluous  averments,  but  fully  stating  the  cir- 
cumstances out  of  which  the  law  implies  a  promise  by  the  defendant  ta 
pay  the  plaintiff's  demand,  is  added,  the  defect  in  form  is  not  sufficient 
to  invalidate  the  declaration. 

General  assumpBit  for  money  had  and  received,  with  a 
second  count  alleging  that  a  chest  of  tools  belonging  to  the 
plaintiff  was  wrongfully  detained  by  the  defendant,  though 
demanded  by  the  plaintiff,  and  that  the  defendant  refused  to 
deliver  it  up  until  the  plaintiff  should  pay  him  twenty-five 
dollars;  that  plaintiff  sustained  great  damage  by  reason  of 
the  detention;  and  that  he  afterwards  paid  the  twenty-five 
dollars  to  recover  the  chest; — all  to  his  damage  in  the  sum  of 
fifty  dollars.  On  the  trial  in  the  superior  court,  to  which  the 
action  was  appealed  from  the  justices'  court,  it  appeared  that 
the  claim  for  which  the  defendant  demanded  payment  before 
he  would  deliver  up  the  chest  was  a  bill  which  he  held  against 
the  plaintiff's  son.  The  jury  found  for  the  plaintiff,  and  the 
defendant  moved  for  a  new  trial.  The  other  facts  appear 
from  the  opinion  of  the  court. 


Feb.  1865.]  Cobb  v.  Chabtbb.  179 

DaditUej  in  support  of  the  motion. 
C  Ives  and  Woody  contra. 

By  Conrty  McCubdy,  J.  In  this  case  the  honesty  of  the 
plaintiff's  claim  and  the  justice  of  the  verdict  are  undenied. 
His  tools  and  implements  of  trade  necessary  for  upholding  life 
were  detained  from  him  by  the  defendant  until  they  were  re- 
deemed by  the  payment  of  money  to  which  the  defendant  had 
no  shadow  of  right  The  defense  is  strictly  technical  through- 
onk 

The  first  and  principal  ground  is,  that  the  payment  was  yol- 
untary.  It  is  undoubtedly  a  general  rule  that  money  paid 
iroluntarily,  without  fraud  and  with  a  full  knowledge  of  all 
the  facts,  cannot  be  recovered  back  by  the  party  who  has  so 
paid  it.  He  is  bound  to  resist  an  unjust  demand  in  the  first 
instance.  To  pay  when  he  could  successfully  defend  against 
it,  and  then  sue  for  the  money,  is  a  species  of  frivolity,  involv* 
ing.also  a  circuity  of  aqjtion,  which  the  law  does  not  encourage. 
The  rule  is  founded  on  the  presumption  that  defending  in  such 
a  suit  would  afford  adequate  redress.  There  are  many  ex- 
ceptions to  it,  or  rather  many  instances  in  which  the  paymentSi 
having  been  made  under  the  pressure  of  an  enforced  emer- 
gency, are  not  considered  voluntary,  but  compulsory  in  law. 
Among  the  more  common  of  these  cases  are  illegal  exactions 
of  tolls,  fees  of  office,  taxes,  revenue  duties,  etc.,  under  an  al- 
leged authority  of  law.  An  early  case  of  this  kind  occurs  in 
our  own  reports,  Carey  v.  Prentice^  1  Root,  91,  where  the  plain- 
tiff's vessel  was  detained  by  the  defendant,  commander  of  the 
fort  at  New  London,  because  the  plaintiff  had  not  given  bond 
according  to  law,  and  the  plaintiff  paid  him  $145  to  let  him 
go  to  sea  without  giving  bond.  The  money  was  recovered 
back.  In  other  cases,  where  the  money  is  not  extorted  in  this 
manner,  it  is  not  always  easy  to  distinguish  between  voluntary 
and  compulsory  payments,  and  the  decisions  are  apparently 
conflicting.  But  it  is  safe  to  say  that  wherever  money  is  paid 
through  a  necessity  to  obtain  possession  of  goods  illegally 
withheld,  and  where  the  detention  is  fraught  with  great  im- 
mediate hardship  or  irreparable  injury,  the  payment  is  held 
to  be  compulsory.  It  is  said  in  1  Swift's  Digest,  407,  that  "a 
payment  made  to  procure  the  possession  of  goods  which  an- 
other unjustly  detains,  or  to  prevent  goods  which  have  been 
distrained  from  being  sold,  is  not  voluntary":  Sliaw  v.TFood- 
toek^  7  Bam.  &  C.  73;»  HiXU  v.  Strut,  6  Bing.  37.     In  the  first 
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volume  of  Espinaese's  Nisi  PriuB,  pages  14  and  192,  OMumpdi 
is  said  to  lie  generally  ''to  recover  back  money  obtained  from 
any  one  by  extortion,  imposition,  oppression,  or  taking  an  un- 
due advantage  of  the  party's  situation":  Moses  v.  Macferlan^ 
2  Burr.  1012.  In  Oates  v.  Eudson^  6  Eng.  L.  &  Eq.  469,  the 
plaintiff  paid  money  to  an  attorney  to  obtain  his  title  deeda, 
saying  at  the  time  to  the  defendant,  ''you  shall  hear  of  this 
again,"  and  the  action  of  dssumpsit  was  sustained:  See  also 
Cartwright  v.  Rowley,  2  Esp.  723.  In  AsUey  v.  Reynoldsj  2 
Strange,  915,  money  unjustly  exacted  to  obtain  plate  which 
had  been  pawned  was  allowed  to  be  recovered  back.  In  Max- 
toell  V.  Oriswold,  10  How.  242,  the  principle  is  laid  down  that 
*'in  order  to  constitute  an  involuntary  payment  so  that  the 
money  may  be  recovered  back,  it  need  not  be  made  under  ac- 
tual violence  or  physical  duress;  it  is  enough  that  the  party 
pays  reluctantly  in  consequence  of  a,n  illegal  demand,  and 
without  being  able  to  regain  possession  of  his  property  except 
by  submitting  to  the  payment."  Among  other  authorities  on 
this  subject  are  Sasportas  v.  JenningSy  1  Bay,  470;  Collins  v. 
WesOmry,  2  Id.  211  [1  Am.  Dec.  643];  Alston  v.  Durant,  2 
Strob.  257  [19  Am.  Dec.  696];  Chase  v.  Dmnal,  7  Me.  134 
[20  Am.  Dec.  352];  Fleetwood  v.  City  of  New  York^  2  Sand. 
475;  Harmony  v.  Bingham,  12  N.  Y.  99  [62  Am.  Dec.  142]; 
Shaw  v.Woodcock,  9  Dowl.  &  R.  889;  8.  C,  7  Bam.  A  C.  73; 
Bates  V.  New  York  Ins.  Co.,  3  Johns.  Cas.  238. 

The  circumstances  of  the  present  case  furnish  a  striking 
illustration  of  the  necessity  of  the  principle  which  we  sustain* 
The  plaintiff  was  a  mechanic.  His  chest  of  tools,  which  are 
held  by  statute  sacred  even  from  the  touch  of  a  creditor,  were 
seized  by  the  defendant.  He  refused  to  deliver  them  to  the 
owner  on  demand  except  upon  his  paying,  without  the  slightest 
obligation,  the  debt  of  another  person.  The  plaintiff  was  thus 
deprived  of  the  means  of  his  support.  Thereupon  he  left  the 
money  with  Stratton,  to  be  paid  to  the  defendant  when  the 
chest  should  be  sent.  Stratton  so  informed  the  defendant^ 
who  at  once  sent  the  chest  and  then  received  the  money. 

In  view  of  such  extortion,  oppression,  and  taking  an  undue 
advantage  of  the  plaintiff's  situation,  it  seems  somewhat  bold 
in  the  defendant  to  come  into  a  court  of  justice  and  assert 
that  the  payment  was  voluntary. 

A  question  is  raised  as  to  the  sufficiency  of  the  demand.  It 
is  difficult  to  see  what  farther  was  necessary  beyond  what  wee 
done.    The  demand  for  the  chest  was  both  general  and  speoiaL 
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in  relation  to  the  money  illegally  extorted,  it  stands  upon  the 
Bsme  ground  as  though  it  had  been  taken  from  the  plaintiff's 
pocket 

There  remains  another  technical  question,  growing  out  of 
the  form  of  the  declaration.  The  motion  in  arrest  and  motkuii 
in  error  turn  upon  the  same  point,  a  supposed  misjoinder  of 
the  counts. 

The  first  count  is  the  general  one,  and  is  undoubtedly  propes 
and  suflScient.  The  second  count  contains  a  particular  rela* 
tion  of  the  facts  upon  which  the  plaintiff  seeks  to  recover.  It 
is  inartificially  drawn  and  contains  8Ui)erfluous  averments,  but 
substantially  it  is  a  full  statement  of  the  circumstances  out  of 
which  the  law  implies  a  promise  of  the  defendant  to  pay  tne 
plaintiff's  demand,  for  the  recovery  of  which,  as  we  have 
seen,  assumpsit  is  the  appropriate  action.  The  elements  of  the 
plaintiff's  right  are  well  set  out,  and  the  defect  is  one  of  form. 
The  result  of  the  trial  is  confessedly  just.  The  defendant  has 
experienced  no  injury  from  the  looseness  of  the  count,  and  we 
no  reason  to  disturb  the  verdict. 

In  this  opinion  the  other  judges  concurred. 


AuKTiunuT  VOR  MoNxr  Had  and  Reoeivxd  Lobb  whenever  the  defendaat 
has  money  to  which  the  plaintiff  is,  in  equity  and  good  oonaoience,  entitled: 
Law9on'§  E£t  v.  Lanomm^  SO  Am.  Deo.  702,  note  705,  where  other  caaee  are  col* 
laeted;  BaSU^  ▼.  6>6tAm,  32  Conn.  64S;  S.  C,  jxm<,  p.  103;  Po^  r,  Clark  3S 
Id.  3il,  both  citing  the  principal  caae.  Abo  to  recover  hack  mooey  paid 
to  procore  a  releaae  of  property  which  the  dnf  midant  iHegaHy  detainadi  Oarem 
T.  ArfAtfc/brd^  106  Man.  12;  eUing  the  principai 
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[83  CONHnonCUT,  178.  | 

Iv  Oussaui'iuui;  LrDOBsncBiiT  nr  Blank  of  kithxb  Niootiabli  ob  Ko»« 
HSOonABLX  NoTB  BY  Osit  NOT  Pabtt  TO  It  implies  a  warranty  that 
the  note  when  dne  will,  hy  the  nse  of  dne  diligence^  be  ooUeotible.  Bat 
inch  an  indoreement  ie  only  prima  fade  eridenoe  of  what  the  contract 
was  between  mch  an  indoner  and  the  holder  ol  the  note,  and  will  yield 
to  proof  of  the  real  character  of  the  contract.  Notes  so  indorsed  hara 
none  bt  the  sanctity  of  ordinary  negotiable  paper,  and  any  one  taking 
them  ia  put  npon  inqniry  as  to  the  ml  nature  of  the  contract 

WuKam  Blank  Notb  la  Indobskd  bt  Onb  Who  Sutfosbd  that  mm 
Namb  woitld  bb  Insbbtbd  a8  Patbb,  upon  an  understanding  with  the 
maker  that  it  should  be  used  for  a  particular  purpose,  and  the  maker, 
without  the  indorser's  knowledge,  fills  it  up  by  inserting  the  name  ol 
laothsrljpanoa  aa  payees  who  thwaupon  takea  the  note^  without  any 
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knowledge  of  the  iMota,  for  a  yaluable  consideration,  but  for  a  diflBsrent 
pnrpoee  from  that  intended  by  the  indorser,  such  payee  eaanoft  recover 
thereon  against  the  indorser. 

Assumpsit.  On  the  trial,  the  plaintiff  offered  in  evidence 
ihe  following  note: — 

**$218.69.  New  York,  June  19, 1861. 

"Three  months  after  date,  I  promise  to  pay  to  the  order  of 
B.  Riddle,  two  hundred  and  eighteen  and  &  dollars,  at  my 
office.    Value  received.  Wm.  L.  McDonald." 

Indorsed  as  follows:  — 

"H.  Stevens  &  Co., 
"Edward  Riddle." 

Harry  Stevens,  one  of  the  defendants,  testified  that  he  wrote 
their  partnership  name  by  way  of  indorsement  in  blank  upon 
the  note  at  the  same  tiine  that  he  in  the  same  manner  in- 
dorsed sundry  other  notes  payable  to  their  own  order,  which 
had  been  discounted  and  were  held  for  collection  by  the  Elm 
City  Bank  in  New  Haven,  and  that  he  supposed  that  this 
note  was  one  of  that  class,  and  that  he  had  no  knowledge 
personally  of  the  plaintiff,  or  that  this  note  belonged  to  him, 
or  that  it  was  to  be  filled  up  payable  to  his  order,  nor  did  he 
know  that  this  was  done  until  they  received  from  the  plaintiff 
a  letter  informing  them  of  the  dishonor  of  the  note;  that 
neither  he  nor  his  firm  intended  to  indorse  a  note  to  or  for 
the  benefit  of  the  plaintiff,  and  that  it  was  done  by  accident 
and  mistake  and  without  consideration.  The  jury  returned 
a  verdict  for  the  defendants,  and  the  plaintiff  moved  for  a 
new  trial  for  error  in  the  charge  of  the  court  The  other  facia 
are  stated  in  the  opinion. 

W,  Cothrenj  in  support  of  the  motion. 
Kellogg^  contra. 

By  Court,  Dutton,  J.  This  case  has  been  presented  to  us  ai 
if  the  main  question  on  the  record  was,  whether  a  blank  nego- 
tiable note  which  has  been  indorsed  in  blank  by  a  person  for  one 
purpose  can  be  filled  up  by  the  maker  without  the  consent  of 
the  indorser,  by  inserting  the  name  of  another  person  as  payee, 
to  whose  order  it  is  made  payable,  and  passed  off  to  such 
payee  for  another  purpose,  so  as  to  make  the  indorser  liable  to 
such  payee.  An  examination  of  the  record  will  show  that  no 
such  question  is  fairly  presented.  But  assuming  that  it  is, 
a  majority  of  the  court  are  inclined  to  the  opinion  that  the 
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payee  under  each  circnmstances,  althoagh  ignorant  of  the 
purpoee  for  which  the  indorBement  was  made,  could  not  re- 
cover against  the  indorser.  It  is  unnecessary  to  inquire  what 
would  be  the  legal  effect  elsewhere  of  the  indorsement  of  a 
negotiable  note  already  filled  up  by  one  who  is  not  a  party  to 
it.  In  this  state,  after  numerous  decisions,  some  of  which 
cannot  be  easily  reconciled  with  others,  it  is  settled  law  that 
an  indorsement  by  one  who  is  not  a  party  to  it,  either  of  a 
negotiable  or  non-negotiable  note,  implies  a  warranty  that  the 
note  when  due  will,  by  the  use  of  due  diligence,  be  collectible: 
Lafiin  v.  Pomerayj  11  Conn.  440;  Castle  v.  Candee^  16  Id.  223. 

It  is  equally  well  settled  that  such  an  indorsement  is  only 
prima  facie  evidence  of  what  the  contract  was  between  such 
an  indorser  and  the  holder  of  the  note.  It  would  yield  to 
proof  of  what  the  real  contract  was,  if  it  was  of  a  different 
character.  Proof  is  admissible  even  to  show  that  the  indorse- 
ment imposed  no  legal  liability,  but  was  put  on  merely  for 
purposes  of  collection.  So  it  is  admissible  to  show  that  it  was 
a  guaranty,  or  that  it  imposed  any  other  liability.  An  exam- 
ination of  the  cases  will  also  prove  that  the  rule  in  this  state 
is  no  part  of  the  law  merchant.  Paper  so  indorsed  has  none 
of  the  sanctity  that  is  attached  to  negotiable  paper  as  such. 
The  indorsement  is  of  the  nature  of  a  power  of  attorney,  au- 
thorizing the  holder  of  the  paper ,Jf  there  is  no  agreement  to 
limit  his  authority,  to  write  over  the  name  the  agreement 
which  the  law  holds  such  an  indorsement  to  imply.  Some  of 
our  judges  have  lamented  the  flexibility  of  the  rule,  and  have 
regretted  that  the  meaning  of  such  an  indorsement  was  not 
absolutely  fixed.  This  only  shows  that  the  rule  is  too  well 
established  to  be  shaken. 

We  are  are  now  prepared  to  see  what  authority  is  given  by 
the  indorsement  of  a  blank  negotiable  note.  That  it  would 
not  give  the  holder  any  actual  authority  to  make  use  of  it 
contrary  to  the  intention  of  the  indorser  is  plain.  But  it  is 
insisted  that  a  stranger  has  a  right  to  take  it  for  granted  that 
the  indorsement  was  made  after  the  note  was  filled  up;  and 
that  there  is  nothing  to  put  him  on  his  guard  or  to  lead  him 
to  inquire  for  what  purpose  the  indorsement  was  made. 

There  can  be  no  doubt  that  a  blank  signature  on  a  piece  of 
paper  authorises  the  holder  of  it  to  write  certain  contracts  over 
it.  In  Montague  v.  Perkifis^  22  Eng.  L.  &  Eq.  516,  the  court 
held  that  the  signer  of  a  blank  note  which  was  stamped  would 
be  considered  as  authorizing  the  holder  to  fill  up  the  note  with 
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any  amoant  and  for  any  time  which  the  stamp  would  authorw 
ife.  This  shows  at  once  the  implied  authority  and  the  limita^ 
tion.  It  could  not  be  contended  that  a  mere  signature  of  a 
name  on  the  back  of  a  blank  note  would  authorize  the  holder 
to  write  over  it  a  warranty  of  a  horse  or  a  receipt  in  full  of  all 
demands.  The  authority  depends  in  a  great  measure  upon  what 
use  it  is  customary  to  make  of  such  signatures.  In  Mahaiwe 
Bank  v.  DauglasSj  31  Conn.  170,  the  defendant  indorsed  a  blank 
bill  of  exchange,  from  which  the  holder,  who  had  previously 
signed  it  as  drawer,  erased  most  of  the  formal  part,  and  then 
wrote  over  his  own  name  a  negotiable  note  payable  to  the  de* 
fondant's  order,  and  got  it  discounted  as  an  indorsed  nego- 
tiable note  at  the  Mahaiwe  Bank,  which  was  the  plaintiff  in 
the  case,  and  this  court  held  that  the  bank  was  bound  at  its 
own  risk  to  scrutinize  it,  and  to  ascertain  whether  the  defend- 
ant authorized  such  a  change.  There  was  enough,  it  was  de- 
cided, to  put  the  bank  on  its  guard,  and  if  it  trusted  to  the 
representations  of  the  holder  it  was  at  its  own  risk. 

When  a  negotiable  note  with  the  blank  indorsemerit  of  a 
person  who  is  not  a  party  to  it  is  presented  to  a  man  to  ad- 
vance money  upon,  or  receive  for  other  purposes,  he  will  dis- 
cover at  once  that  the  indorsement  is  an  unusual  one,  and  not 
in  the  ordinary  course  of  business.  The  obligation  of  the  in- 
dorser  which  he  is  called  u^n  to  take  as  security  is  of  a  pecu- 
liar character.  The  inquiry  would  at  once  suggest  itself,  Why 
was  such  an  indorsement  made  upon  such  a  note?  It  is  ap- 
parently incompatible  with  the  nature  of  such  an  instrument. 
For  this  reason  the  courts  in  the  state  of  New  York  will  not 
admit  that  there  can  be  but  one  kind  of  indorsement  of  nego- 
tiable paper.  Mr.  Abbott,  in  his  New  York  Digest  (vol.  1,  p. 
440,  note),  after  a  thorough  examination  of  the  numerous  de* 
cisions  which  had  been  made  in  that  state,  comes  to  the  con- 
clusion that  the  rule  in  that  state  is  that  an  indorsement  of  a 
negotiable  note  by  one  who  is  not  a  party  to  it  implies  a  contract 
as  indorser  only,  and  that  he  could  be  sued  only  as  indorser. 
We  have  seen  that  a  different  rule  prevails  here,  but  it  shows 
how  incongruous  any  other  indorsement  than  one  by  a  party  to 
a  negotiable  note  seems  to  an  observer  in  a  state  where  com- 
mercial paper  prevails.  Such  an  indorsement  is  calculated 
to  create  embarrassment,  and  to  render  paper  less  available  as 
negotiable  paper. 

For  these  reasons  a  majority  of  the  court  are  inclined  to 
think  that  such  an  indorsement  would  be  sufficient  to  put  the 
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payeeor  person  to  whom  it  is  offered  on  bis  gaaidi  and  reqtdra 
ef  bim,  before  be  relies  apon  it,  to  make  inquiry. 

Wbere  an  instniment  is  tbus  diverted  from  its  lawful  pur- 
pose, one  of  two  parties  must  suffer  loss.  Tbe  question  is,  On 
whom sbould  the  loss  properly  fall?  Tbe  indorser  would  bays 
no  reason  for  believing  tbat  tbe  note  would  be  filled  out  ia 
any  other  way  than  tbe  usual  one  of  inserting  bis  name  as 
payee.  He  would  not,  therefore,  be  chargeable  with  a  want  of 
due  care.  Tbe  person  who  sbould  take  such  a  note,  relying  on 
such  an  indorsement,  would  be  chargeable  with  some  degree 
of  negligence.  There  would  be  enough  to  excite  bis  suspicion 
that  all  was  not  right,  and  lead  him  to  make  inquiry.  We 
are  inclined,  therefore,  to  think  that  between  him  and  the  in- 
dorser the  loss  should  fall  upon  him. 

But,  as  we  have  already  intimated,  we  do  not  find  this  ques- 
tion on  the  record.  Tbe  declaration  contains  two  counts,  one 
on  the  indorsement  of  a  negotiable  note  in  the  usual  way,  the 
other  on  the  indorsement  by  the  defendants  of  a  note  payabis 
to  the  order  of  the  plaintiff.  The  only  note  offered  in  evidence 
was  one  payable  to  the  order  of  tbe  plaintiff,  indorsed  by  the 
defendants.  It  was  admitted  that  the  note  when  indorsed  by 
the  defendants  was  a  blank  one,  and  tbat  it  was  afterwards 
filled  up  by  the  maker,  and  made  payable  to  tbe  order  of  the 
plaintiff,  and  not  of  the  defendants.  The  motion  shows  that 
the  only  claim  which  tbe  plaintiff  made,  on  which  any  ques- 
tion arises,  was,  "tbat  the  court  sbould  instruct  tbe  jury  that 
the  legal  effect  of  the  defendants'  writing  their  partnership 
name  in  blank  on  the  back  of  the  note,  notwithstanding  there 
was  no  special  contract  between  the  parties,  was  tbat  of  a  guar- 
^mty  to  the  plaintiff  of  the  payment  of  the  note,  and  not  that  of 
a  collateral  xmdertaking  as  indorsers."  Tbe  judge  in  his  charge 
did  not  sustain  this  proposition.  We  have  already  seen  that 
by  the  law  of  this  state  he  could  not.  A  guaranty  imports  a 
promise  tbat  tbe  note  shall  be  paid  at  all  events.  Assuming 
that  the  £act  that  tbe  note  was  in  blank  when  indorsed  by  the 
defendants  made  no  difference  as  to  their  liability,  the  claim 
which  was  made  by  the  plaintiff  was  one  which  could  not 
have  been  allowed.  The  refusal,  therefore,  of  the  judge  to 
oharge  as  claimed  by  tbe  plaintiff  was  not  a  ground  for  a 
new  trial.  As  the  plaintiff  did  not  ask  the  court  to  leave  this 
part  of  tbe  case  to  the  jury  on  any  other  principle  of  law,  he 
tannot  complain  now  that  it  was  not  done. 

Tbe  remarks  of  tbe  judge  with  re&renoe  to  the  queatios 
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whether  the  iDdorsement  was  intentional  or  not  apply  only  to 
the  first  count  But  the  admitted  facts  in  the  case  show-that 
there  could  be  no  recovery  on  that  count.  The  defendants 
evidently  could  not  be  charged  as  ordinary  indorsers.  The 
evidence  introduced  by  the  plaintiff  himself  showed  also  that 
no  legal  notice  was  given.  It  is  unnecessary,  therefore,  to  in- 
quire whether  these  remarks  were  correct  or  not,  as  the  plain- 
tiff could  not  have  been  injured  by  them. 
A  new  trial  is  not  advised. 

In  this  opinion  Hinman,  C.  J.,  and  Park,  J.,  ooncurrod* 

BuTLBR  and  McCurdt,  JJ.,  delivered  dissenting  opinions. 


Iir  OoimiofiouT,  Blaitk  iNsoBsnoarr  of  KoN-maoriABUB  Note  IxPLm 
Wabbautt  that  the  maker  is  aide  to  pay  it,  and  that  it  la  ooUeetible  by  doe 
diligenoe:  Praiiin  ▼.  Dantefeon,  13  Am.  Deo,  52;  note  65,  where  this  sabjeol 
la  oooaidered.  Indorsement  of  note  in  blank  is  by  the  law  of  Oonneetioal 
notioe  that  the  indorser  is  not  frima  fade  an  indoraer  for  value  or  in  the 
regnlsr  course  of  oommercial  bosiness:  JEimak  Natknai  Bcmk  ▼.  Charter  (kA 
L.  /.  Cct  50  Conn.  187,  citing  the  principal  case. 

iKDOBSBMUfT  BY  Oms  NOT  HoLDBR  OB  Patbb:  Soc  HoU  ▼.  Newoomb,  4S 
Am.  Dec  82,  note  86,  where  this  sabject  is  discussed;  Moore  t.  Chxm,  75  Id. 
826,  note  830,  where  others  cases  are  colleoted. 

EmBOT  OF  iNSOBsmo  KoN-NiooTiABXJi  KoTB  DT  lowA:  See  Sdttr,  JTon^- 
ikm,  71  Am.  Dea  404,  note  406;  Pedb  ▼.  .VWnli^  74  Id.  884,  note  886. 

SioiONQ  oB  Ikdobslno  Blank  NoTl^  BifBor  on  See  Bblkmd  ▼.  EMi 
71  Am.  Dea  863,  note  869. 

Thb  pymoiFAL  gasb  d  DomvounEKD  In  Oreafkead  t.  WaUomf  40  Ooaa 
235. 
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OwHXB  OF  Land  Who  has  bxsn  Dibpobbbssbd  wan  Asskbt  hd  Olaoi 
thereto  by  performing  some  act  that  will  reinstate  him  in  possession  be- 
fore he  can  regain  what  he  has  lost.  A  mere  csanal  entry,  or  an  entiy 
by  stealth  under  circumstances  that  go  to  show  that  he  claims  no  right 
to  enter,  or  an  entry  for  other  purposes  than  those  connected  with  a  right 
to  enter,  will  not  be  sufficient  to  break  the  continuity  of  exclusive  pos- 
session in  the  disseisor.  It  is  therefore  error  for  the  court  to  charge  that 
a  person  claiming  a  prescriptiye  right  to  a  public  landing  ''  must  have 
excluded  the  public,  and  every  member  of  it ";  an  exclusion  from  the  pes* 
session  is  all  that  is  required. 

Wbxbm  Highway  is  Laid  out  to  Kavioablb  Watbb  and  thbbb  Tbbmi- 
natbs,  the  terminus  may  be  presumed  to  have  been  intended  for  a  pubUo 
landing  as  an  incident  to  the  higjiway.  But  this  presumption  does  nol 
■rise  in  the  case  of  a  hij^way  running  from  place  to  plaoe  along  tiM 
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ahore  of  a  naTigable  itreuiif  and  m  immediate  ocmtaot  with  it  for  a  oon* 
siderable  distaaoe.  The  queetion  ia  such  ease  dependi  on  the  eircam> 
stanoea,  and  is  one  of  fact  to  he  detannined  by  the  JQiy. 

fBESPAss  for  entering  upon  a  wharf  on  Mystic  RiTer, 
daimed  by  the  plaintiff  as  his  private  property.  Plea,  the 
general  issue,  with  notice  that  proof  would  be  offered  that  the 
locus  was  a  public  highway  and  landing.  On  the  trial,  it  ap- 
peared that  the  wharf  was  erected  by  Enoch  Burrows,  the 
grandfather  of  the  plaintiff,  adjoining  the  traveled  path  of  an 
ancient  highway,  and  between  that  and  the  Mystic  River.  The 
acts  charged  were  admitted,  and  the  defense  was,  that  the 
wharf  was  built  on  a  public  landing-place  by  said  Burrows, 
recognizing  the  rights  of  the  public  for  more  convenient  use  by 
the  public  and  himself.  The  plaintiff  proved  a  continuous 
use  of  the  wharf  by  Burrows  and  his  descendants  to  the  time 
of  the  supposed  trespass.  The  defendants  claimed  to  have 
fsroved  that  it  was  originally  a  landing-place;  that  Enoch 
Burrows  admitted  it  to  be  such  when  he  built  the  wharf,  and 
said  that  he  built  the  wharf  for  the  accommodation  of  the 
public  as  well  as  himself,  and  that  it  had  always  been  used  as 
a  public  wharf  whenever  the  public  had  occasion  to  use  it. 
The  plaintiff  denied  that  it  had  ever  been  a  public  landing- 
place,  and  claimed  to  have  proved  that  the  landing  was  below; 
that  he  had  title  to  the  land  where  the  wharf  was  built;  and 
even  if  originally  a  landing-place,  he  and  those  under  whom 
he  claimed  had,  by  an  exclusive  possession,  gained  a  title  as 
against  the  public.  The  jury  found  for  the  defendants,  and 
the  plaintiff  moved  for  new  triaL  The  other  foots  are  stated 
in  the  opinion. 

Hovey  and  Wait^  and  A.  F.  Parl^  in  support  of  the  motion. 

LippUt  and  Hahey^  coiUns.  J 

By  Court,  Park,  J.    Complaint  is  made  of  the  charge  of  the  ^ 

oourt  to  the  jury  as  to  what  it  was  necessary  for  the  plaintiff,  | 

and  the  parties  under  whom  he  claims  title,  to  have  done  in  \ 

order  to  extinguish  the  right  of  the  public  to  the  locus  in  qw  i 

as  a  public  landing.    The  court  instructed  them  "that  in  order  ' 

to  destroy  the  public  right  they  must  have  excluded  the  public 
and  every  member  of  it."  It  is  said  that  this  language  gave 
the  jury  to  understand  that  during  the  running  of  the  statute 
the  entry  upon  the  premises  of  any  member  of  the  public, 
without  permission  of  the  party  in  possession,  would  prevent 
the  acquisition  of  a  prescriptive  right  in  the  plaintiff,  whether 
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the  entry  was  mode  for  one  purpose  or  another,  and  whether 
by  stealth  or  otherwise.  On  the  other  hand,  it  is  said  that  the 
court,  in  a  subsequent  part  of  the  charge,  so  qualified  the 
language  complained  of  that  the  whole  is  rendered  unezcep^ 
tionable. 

It  was  claimed  by  the  plaintiff,  and  the  court  adopted  the 
theory,  that  if  the  public  had  acquired  a  right  to  the  locus  for 
a  public  landing,  it  was  such  a  right  as  could  be  lost  by  pre- 
scription. If  this  be  true,  it  is  quite  evident  that  the  charge 
was  calculated  to  mislead  the  jury  in  determining  whether  it 
was  lost 

The  first  part  of  the  charge  is  specific.  It  requires  the  ex- 
elusion  of  every  member  of  the  public  from  the  premises.  The 
latter  part  is  more  general,  and  only  renders  it  necessary  that 
the  public  should  be  substantially  excluded.  The  first  part  is 
more  comprehensive  than  the  last.  The  last  does  not  purport 
to  have  been  given  to  quiUify  or  explain  the  first;  neither  can 
it  receive  that  construction.  They  are  independent  representar 
tions  of  the  law  concerning  the  same  subject-matter;  and  inas- 
much as  it  cannot  be  known  which  part  of  the  charge  was 
received  by  the  jury  as  the  law  of  the  case,  we  are  required  to 
consider  whether  either  part  gives  the  plaintiff  cause  to  com- 
plain. 

A  title  by  prescription  is  based  upon  a  grant  conclusively 
presumed  from  an  exclusive  adverse  possession  of  premises  for  a 
period  of  fifteen  consecutive  years.  The  owner  Daust  be  ousted, 
and  the  ouster  must  continue  uninterruptedly  for  the  pre- 
scribed period  of  time.  But  when  a  party  is  once  dispossessed 
it  is  not  every  entry  upon  the  premises  without  permission 
that  would  disturb  the  adverse  possession.  He  may  tread 
upon  his  own  soil  and  still  be  as  much  out  of  possession  of  it 
there  as  elsewhere.  He  must  assert  his  claim  to  the  land, 
perform  some  act  that  would  reinstate  him  in  possession,  be- 
fore he  can  regain  what  he  has  lost.  It  is  evident,  therefore, 
that  an  entry  by  stealth,  under  circumstances  that  go  to  show 
that  the  party  claimed  no  right  to  enter,  or  an  entry  for  other 
purposes  than  those  connected  with  a  right  to  enter,  would  not 
be  sufficient  to  break  the  continuity  of  exclusive  possession  in 
another. 

It  is  quite  probable  that  the  court  intended  to  be  understood 
by  the  language  used  in  the  first  part  of  the  charge,  that  every 
member  of  the  public  must  be  excluded  from  the  possession 
mt  the  premises;  but  in  common  parlance  the  language  would 
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be  understood  dififerenfly.  It  would  be  taken  to  mean  a  physic 
cal  exclusion, — an  exclusion  of  mere  casual  entries  upon  the 
land  such  as  have  been  alluded  to;  and  it  may  be  that  the 
jury  found  for  the  defendants  solely  on  this  ground. 

But  the  defendants  claim  that  judgments  should  be  ren- 
dered in  their  favor,  however  the  jury  might  find  in  regard  to 
the  possession.  They  say  that  the  facts  of  the  case  show  that 
the  premises  in  question  form  a  part  of  a  public  highway  at 
its  junction  with  Mystic  River,  which  is  a  navigable  stream; 
and  they  claim  that  where  a  highway  upon  land  comes  in  con- 
tact with  navigable  water,  it  is  to  be  presumed  that  it  was  in- 
tended to  have  been  dedicated  to  the  uses  of  a  highway  and  a 
public  landing,  and  is  not  therefore  the  subject  of  prescription. 

Where  a  highway  is  laid  out  to  navigable  water,  and  there 
terminates,  there  could  be  but  little  reason  to  doubt  that  it 
was  designed  for  the  purpose  of  loading  and  unloading  freight 
and  landing  passengers  from  the  water;  and  it  would  thereby 
become  a  public  landing  as  an  incident  to  the  public  highway. 
But  suppose  a  highway,  in  running  from  place  to  place,  inci- 
dentally comes  in  contact  with  tide-water,  and  runs  along  the 
beach  for  a  considerable  distance  on  account  of  facility  in  its 
construction  or  other  cause,  would  the  whole  length  of  the 
highway  bordering  tide-water,  which  might  be  many  miles, 
ipBO  facto  become  a  public  landing,  irrespective  of  its  need  or 
fitness  for  such  a  purpose,  so  that  the  owner  of  the  soil  could 
not  appropriate  any  part  of  the  shore  to  his  own  purposes,  al- 
though the  fact  was  apparent  that  the  public  would  not  be 
thereby  incommoded?  If  the  law  is  so,  a  different  principle 
prevails  along  the  line  of  contact  of  these  highways  from  that 
which  governs  each  when  separated. 

It  has  been  adjudged  in  many  cases  that  the  owner  of  the 
soil  may  do  such  acts  upon  his  own  land,  within  the  limits  of 
a  jmblic  highway,  as  do  not  interfere  with  the  public  easement: 
Bardett  v.  EvaHs^  8  Conn.  523;  BufTiham  v.  HotchkisSj  14  Id. 
312;  Hopkins  v.  Cuomfrte,  4  N.  H.  520.  And  there  is  abundant 
authority  that  the  owner  of  land  along  the  sea-ehoie  may  do  in 
like  manner  with  his  soil  covered  by  the  sea,  if  navigation  is 
not  thereby  incommoded:  Angell  on  Tide-waters,  159;  East 
Hawn  V.  Hemingway^  7  Conn.  186;  Frmh  v.  Xatorence,  20  Id. 
118;  OroUm  v.  Hurtburt^  22  Id.  178.  The  principle  running 
ttirough  these  oases,  and  many  more  that  might  be  cited,  ia^ 
that  what  remains,  after  giving  the  public  full  enjoyment  ol 
their  lif^ts,  belongs  to  the  owner  of  the  soiL 
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And  why  should  not  the  same  principle  govern  in  regard  to 
a  public  landing  arising  from  the  contact  of  these  highwaysf 
Can  any  good  reason  be  given  in  the  case  supposed,  why  the 
whole  length  of  the  contact  should  perpetually  remain  a  land- 
ing, where  the  supposition  is  that  a  small  part  of  it  is  capable 
of  furnishing,  and  in  fact  does  furnish,  all  the  conveniences 
for  the  full  enjoyment  of  the  public  right?  Can  anything 
more  be  asked  for  such  a  right  than  full  enjoyment?  If  so,  it 
must  be  to  gratify  the  caprice  of  some  erratic  navigator. 

It  certainly  would  be  a  novelty  in  judicial  proceedings  if  a 
prosecution  could  be  sustained  in  such  a  case  against  the  owner 
of  the  soil  who  had  erected  a  wharf  for  his  own  purposes  at  a 
place  within  the  contact,  but  not  required  for  any  public  use. 
Upon  what  principle  the  court  could  declare  such  erection  a 
nuisance  it  is  not  easy  to  see. 

It  may  be  that  public  landings  prima  fade  exist  along  the  line 
of  contact  of  all  highways  with  tide-water,  as  incident  to  such 
highways,  as  all  water  where  the  tide  ebbs  and  flows  is  prima 
facie  navigable,  notwithstanding  its  unfitness  for  navigation  in 
fact  But  such  general  principles  of  law  are  brought  within 
the  bounds  of  reason  when  undergoing  judicial  examination. 
Judge  Ellsworth,  in  giving  the  opinion  of  the  court  in  one  of 
the  cases  cited,  says:  ''It  is  time  the  public  should  understand 
that  not  every  ditch  in  which  the  tide  ebbs  and  flows  through 
the  extensive  salt  marshes  along  the  coast,  and  which  serves 
to  admit  and  drain  off  the  salt  water  from  the  marshes,  can  be 
considered  a  navigable  stream;  nor  is  every  small  creek  in 
which  a  fishing-skiff  or  gunning-canoe  can  be  made  to  float 
deemed  navigable;  but  in  order  to  have  this  character  it  must 
be  navigable  for  some  general  purpose  useful  to  trade  or  busi- 
ness." And  so  it  might  be  said  in  relation  to  landings  of  the 
class  we  are  considering,  that  notwithstanding  their  prima 
fade  character  they  must  be  needed  for  public  use,  and  must 
be  restricted  in  extent  to  what  is  beneficial  to  the  public. 

The  cases  cited  fully  establish  the  doctrine  that  the  owner 
of  land  along  the  seashore  may  erect  a  wharf  adjoining  his 
land,  and  enjoy  it  as  his  own,  taking  care  not  to  interfere  with 
navigation.  The  enjoyment  of  a  wharf  necessarily  requires  a 
way,  either  public  or  private,  connected  therewith.  Suppose 
the  former  exists.  Now,  if  the  wharf  no  more  interferes  with 
the  rights  of  the  public  in  relation  to  a  landing  than  it  does 
in  regard  to  navigation,  the  case  clearly  comes  within  the 
principle  of  those  cases,  and  the  party  may  eqjoy  his  whar£ 
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The  application  of  these  principles  to  the  case  in  hand  is 
readily  seen  and  easily  made.  Although  a  public  landing  at 
the  I0CU8  in  quo  may  have  existed  prima  facie  at  the  time  the 
plaintiff's  ancestor  erected  the  wharf,  still,  whether  it  was 
needed  for  the  purpose,  so  that  the  wharf  could  not  become 
the  property  of  the  plaintiff,  would  depend  upon  circumstances, 
and  is  a  question  of  fact  to  be  determined  by  the  jury.  The 
motion  does  not  state  the  facts  necessary  to  enable  us  to  de- 
cide this  question  and  to  judge  therefore  whether  substantial 
justice  has  been  done  by  the  verdict. 

It  was  stated,  however,  by  the  counsel  for  the  defendants, 
that  the  highway  was  laid  out  in  1698,  running  ''by  Mystic 
Siver  side."  If  this  was  so,  it  would  seem  that  the  highwaj 
runs  along  the  bank  of  the  river  for  a  considerable  distance, 
and  only  incidentally  comes  in  contact  with  it;  for  the  high- 
way was  laid  out  at  a  time  when  it  may  fairly  be  inferred  that 
^here  was  not  commerce  enough  on  this  stream  to  require  the 
laying  out  of  a  highway  for  its  enjoyment  ^ 

We  cannot  say,  therefore,  that  substantial  justice  has  been 
done  in  the  case,  and  a  majority  of  the  court  are  of  the  opin- 
ion that  a  new  trial  ought  to  be  granted,  and  so  we  advise  the 
superior  court 

In  this  opinion  Hinman,  C.  J.,  and  Dutton,  Jm  concurred. 

McCcRDY,  J.,  dissented. 

BuTLEB,  J.,  having  tried  the  case  in  the  court  below,  did 
not  sit. 


What  Entky  bt  Ownsr  ot  Rxaltt  TiBMniATn  AxmasE  FoasttsioN: 
See  Ptabody  ▼.  ITeve^  S3  Am.  Deo.  4SS,  note  497,  where  tide  Mibject  ia  oon- 
lidered  at  length. 
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Whibb  Pbbsohal  Peopxbtt  is  Taxbk  bt  CoLLxcroB  nf  Satibfaotioiv  01 
Tf.f«nAT.  Tax  and  sold,  and  the  availa  paid  to  the  town,  the  owner  may 
reoorer  back  the  money  in  an  action  of  OMtumprnt  against  the  town. 

Assumpsit  to  recover  the  amount  of  a  tax  illegally  collected 
of  the  plamtiff.  The  court  'below  rendered  judgment  for  the 
plaintiff,  and  the  defendants  moved  for  a  new  trial.  The 
other  facts  are  stated  in  the  opinion* 
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Hvbbard  and  Andrews^  in  support  of  the  moticML 
HaU^  e<mtra. 

By  Court,  McCubdt,  J.  The  legal  principles  examined  at 
some  length  in  the  case  of  Cobb  y.  Charier^  82  Conn.  868  [aniU^ 
p.  178],  are  strictly  applicable  to  the  present  case. 

The  tax,  on  account  of  which  this  suit  is  brought,  is  ad- 
mitted to  have  been  illegal.  In  satisfaction  of  it  the  plain- 
tiff's bank  stock  was  taken  by  the  collector  and  sold,  and  the 
avails  were  paid  to  the  town.  It  requires  no  argument  to 
prove  that  for  such  an  injury  there  should  be  some  redress; 
and  we  had  supposed  it  to  be  an  elementary  principle  that 
indebitatus  assumpsit  was  the  established  remedy.  In  1 
Swift's  Digest,  405,  it  is  laid  down  that ''  where  a  person  pays 
taxes  that  are  illegally  imposed  upon  him,  whether  paid  by 
compulsory  process  or  not,  he  may  recover  back  the  money." 
The  case  of  Atwater  v.  WoodbridgSj  6  Conn.  223  [16  Am.  Deo. 
46],  is  precisely  of  this  character.  The  tax  was  illegal,  and 
was  collected  by  distress  of  the  plaintiff's  property.  The 
money  was  paid  over  to  the  town,  and  then  recovered  back  in 
the  action  of  assumpsit  In  Adams  v.  Litchfield^  10  Id.  127,  it 
was  held  that ''  the  action  of  indebitatus  assumpsit  for  money 
had  and  received  is  the  appr(Q>riate  remedy  for  money  col- 
lected under  an  illegal  assessment."  Chief  Justice  Daggett,  in 
giving  the  opinion,  says:  ^'It'was  made  a  question  whether 
this  action  of  assumpsit  was  the  proper  action  to  try  the  ques- 
tion of  the  legality  of  the  tax.  On  this  point  I  entertain  no 
doubt.  The  cases  are  numerous  in  which  actions  of  assumpsit 
are  sustained  ":  Amssbury  Mfg.  Co.  v.  Amesbury,  17  Mass.  461; 
Sumner  v.  Dorchester^  4  Pick.  361;  Preston  v.  Bostonj  12  Id.  7; 
Perry  v.  Dovery  12  Id.  206;  Torrey  v.  MiObury,  21  Id.  64;  309- 
ton  and  Sandwich  Olass  Co.  v.  Boston^  4  Met.  181;  Joyner  T. 
Third  School  District^  3  Cush.  667. 

In  opposition  to  this  current  of  authorities  two  decisions  in 
this  state  are  relied  upon  by  the  defendants.  In  Sheldon  v. 
South  School  District,  24  Conn.  88,  it  was  indeed  decided  that 
the  money  collected  on  the  illegal  tax  could  not  be  recovered 
back.  But  in  that  case  it  was  the  plaintiff's  land  which  had 
been  levied  upon  and  sold,  or  rather  attempted  to  be  sold,  for 
the  payment. 

The  title  did  not  pass,  and  the  money  received  from  the  sale 
of  course  did  not  belong  to  the  one  who  was  still  owner  of  the 
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60tate«  Judge  Waite,  giving  the  qpinion,  e^reedy  declaiet 
that  oMumjMtt  can  be  suBtained  to  recover  money  '^paid  with- 
oot  sufficient  consideration  to  avoid  imprisonment,  or  the 
seizure  or  sale  of  goods."  He  makes  a  distinction  between 
&e  case  then  on  trial  and  that  of  Adam  v.  LUehfiddj  10  Conn. 
127y  upholding  the  decision  in  the  latter  '^  upon  the  familiar 
principle  that  the  owner  of  goods  which  have  been  taken  and 
sold  by  a  trespasser  might,  at  his  election,  waive  the  tort, 
and  treat  the  wrong-doer  in  making  the  sale  as  his  agent,  and 
the  money  received  by  him  as  received  for  the  use  of  the 
owner." 

Land  is  not  the  subject  of  duress,  and  the  principle  of 
waiving  a  tort  does  not  apply  to  a  case  of  disseisin.  An 
action  of  assumjmi  upon  the  ground  that  ''the  plaintiff  had 
been  wrongfully  driven  from  his  farm,  and  the  estate  had 
been  seized  and  sold  by  a  stranger,  would  certainly  be  a  nov- 
elty. 

In  Ooddard  v.  Seymour^  80  Conn.  894,  the  taxes  were  legally 
laid  and  assessed,  but  the  proceedings  to  collect  them  were 
irregular  and  invalid.  One  of  the  taxes  was  paid  without 
question,  and  the  other  was  collected  by  a  levy  upon  the 
plaintiff's  goods.  In  relation  to  the  first  tax  the  decision  in 
substance  was,  that  the  amount  of  it  being  a  debt  justly  due 
from  the  plaintiff  to  the  town,  which  he  was  bound  to  pay 
without  waiting  to  be  called  upon,  and  which  he  had  paid 
voluntarily,  the  town  had  a  moral  right  to  retain  it;  and  the 
action  of  oMumpsU^  being  an  equitable  one,  would  not  lie  to 
recover  it  back. 

In  respect  to  the  other  tax  it  was  held  that,  as  the  proceed- 
ings connected  with  the  assessment  rendered  the  sale  abso- 
lutely void,  the  goods  still  belonged  to  the  plaintiff,  and  the 
money  did  not,  imless  he  waived  the  tort;  and  if  he  elected 
to  waive  the  tort  and  to  consider  the  collector  his  agent  in  re- 
ceiving the  money  and  paying  it  over  to  the  town,  then  this 
tax  stood  upon  the  same  footing  as  the  other,  that  is,  it  was 
to  be  regarded  as  a  voluntary  payment  of  a  just  debt.  In  the 
ease  before  us  the  tax  was  illegal. 

We  perceive  nothing  in  these  decisiaiis  inconsistent  with 
what  we  understand  to  be  the  settled  law  in  this  state  and 
elsewhere. 

A  new  trial  is  not  advised. 

In  this  opinion  the  other  judges  oonourred. 
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Monnr  Paid  ttitdbb  Ck>up(jLszoN,  What  is,  and  when  mat  bb  Rboov- 
■BSD  BAOKt  See  Brumagim  ▼.  TUlmffheui,  79  Am.  Deo.  170»  note  184^  whore 
other  oaaee  are  cdlleeted;  see  also  CM  y,  Chartert  ante^  p.  178»  and  note. 

Illioal  Tax,  Rboovxbt  sack  or,  arib  Patmbnt:  See  Tajfhr  r.  Board 
^  HecMf  72  Am.  Deo.  72^  note  725,  where  other  oaiee  are  ooUeoted. 


Calkins  v.  City  of  HABTFOBa 

[tS  CONKICTICUT,  67.] 
SflDBBCB  THAT  NuifBXB  Or  PERSONS    PASSED    ALONG    SiDEWALX  WITHOUT 

Habm  ia  admiBsible^  in  an  action  to  recover  damages  for  in jivies 
from  slipping  on  a  formation  of  ice  extending  entirely  across  the 
walk,  to  show  that  the  ice  was  not  slippery  and  dangerons,  for  the  atten- 
tion of  all  who  passed  over  the  sidewalk  wonld  neoessarily  be  drawn  to 
the  ice,  and  their  experience  be  substantially  the  same. 

Action  to  recover  damages  for  injuries  received  from  a  fall 
upon  a  sidewalk  in  the  city  of  Hartford,  the  action  being 
founded  on  the  statute  concerning  highways  and  bridges.  The 
verdict  was  for  the  plaintiff,  and  the  defendant  moved  fi>r  a 
new  trial.    The  opinion  states  the  case. 

T,  O.  Perkifis  and  Strangy  for  the  motion. 

F.  Chamberlin  arhd  E.  HaU^  earUra, 

By  Court,  Dutton,  J.  In  this  case  the  plaintiff  oflfored  evi- 
dence tending  to  show  that  she  sustained  an  injury  by  slip- 
ping on  a  formation  of  ice,  which  had  remained  about  four 
days  on  a  sidewalk  in  the  city  of  Hartford,  extending  entirely 
across  the  walk  somewhat  diagonally,  from  one  and  a  half  to 
two  feet  wide  at  the  outer  edge  of  the  walk  and  some  three 
feet  wide  in  the  center,  about  four  and  a  half  inches  thick  in 
the  thickest  part  and  sloping  to  a  thin  edge,  and  that  it  was 
dangerous  to  cross. 

The  defendants  offered  evidence  tending  to  prove  that  there 
was  no  such  body  of  ice,  and  that  if  there  was,  it  did  not 
remain  so  long  and  was  not  dangerous. 

To  sustain  their  claims  the  defendants  ofiered  evidence  to 
show  that  a  number  of  persons,  during  the  whole  time  claimed, 
repeatedly  passed  along  and  over  the  sidewalk  in  question 
without  slipping  thereon,  or  experiencing  any  inconvenience 
whatever.  The  court  admitted  this  evidence  to  prove  that 
there  was  no  such  body  of  ice,  and  that  if  there  was,  it  re- 
mained there  for  a  much  shorter  time  than  the  plaintifl 
claimed,  but  not  to  prove  that,  if  there,  it  was  not  dangerous. 
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We  think  the  court  erred  in  not  allowing  this  evidence  to 
go  to  the  jury  for  what  it  might  be  worth.  We  do  not  see  how 
diis  evidence  could  consistently  be  admitted  as  tending  to 
show  that  there  was  no  ice,  and  not  as  tending  to  show  that 
the  ice,  if  there  was  any,  was  not  dangerous  by  the  use  of  or- 
dinary care. 

One  of  the  most  satisfactory  kinds  of  evidence  is  that  which 
is  founded  on  the  natural  relation  of  cause  and  effect  as  ascer- 
tained by  observation  and  experience.  The  plaintiff  founded 
her  claim  upon  the  result  of  the  common  experience  of  man- 
kind, that  a  glade  of  ice  usually  causes  any  person  passing 
over  it  to  slip.  If  she  could  succeed  in  satisfying  a  jury  that  ' 
there  was  a  formation  of  ice  of  the  description  claimed,  she 
would  make  out  a  prima  facie  case  that  the  sidewalk  was 
dangerous,  not  from  the  single  fact  that  she  slipped,  but  from 
the  fact  established  by  the  common  experience  of  mankind, 
that  any  person  crossing  such  a  formation  in  its  primary  con- 
dition would  be  liable  to  slip.  But  the  same  observation  and 
experience  teach  us  that  such  a  formation  may  in  a  few  days, 
by  the  e£R9ct  of  frequent  passing,  become  soiled  and  worn,  and 
by  the  action  of  the  sun  and  other  causes  become  rough  and 
cease  to  be  slippery,  and  consequently,  in  that  respect,  will 
oease  to  be  dangerous.  One  important  question  in  this  case 
was,  whether,  if  the  ice  was  there,  it  was  or  was  not  in  a  slip- 
pery and  dangerous  condition. 

If  the  plaintiff  had  offered  evidence  to  show  that  a  number 
of  persons  had  actually  slipped  upon  it,  it  would  have  been 
strong  proof  that  it  was  in  a  slippery  and  dangerous  condi- 
tion. Men  always  act  on  such  evidence  in  deciding  whether 
ihey  will  risk  their  limbs  or  not  Why,  then,  should  not  proof 
that  a  number  of  persons  passed  over  it  and  did  not  slip  be 
admitted  as  tending  to  show  that  it  was  not  in  a  slippery  con- 
dition? 

We  have  been  asked  whether  the  fact  that  a  number  of  per- 
sons passed  in  safety  a  bridge  in  which  it  was  claimed  there 
was  a  dangerous  hole  would  be  admissible  to  prove  that  there 
was  no  such  hole,- or,  if  there  was,  that  it  was  not  dangerous. 
It  i.s  unnecessary  to  answer  that  question.  Many  persons 
miglit  cross  the  bridge  without  passing  over  the  hole.  If  the 
claim  was  that  a  plank  reaching  the  whole  width  of  the  bridge 
was  gone,  it  would  bear  a  stronger  resemblance  to  the  present 
case.  Here,  all  who  passed  over  that  sidewalk  must  have 
either  stepped  upon  the  ice  or  have  taken  an  unusual  stride 
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to  step  oyer  it  Their  attention  would  necessarily  hare  been 
drawn  to  it. 

We  think  the  rejection  of  this  testimony  would  be,  to  some 
extent,  inconsistent  with  the  decision  of  this  court  in  House  y. 
MetcaJJj  27  Conn.  631.  In  that  case,  it  was  necessary  for  the 
plaintiff  to  prove  that  a  water-wheel,  revolving  in  an  exposed 
condition  near  a  highway,  was  dangerous,  and  that  the  plain- 
tiff's horse  was  frightened  by  it.  To  establish  the  fact  that  it 
was  dangerous,  it  was  held  to  be  competent  to  prove  that  other 
horses  were  frightened  by  the  same  wheel.  The  objection 
was  pressed  in  that  case,  as  it  has  been  here,  that  it  would 
raise  a  collateral  issue.  But  Sanford,  J.,  answers  that  objec- 
tion by  remarking  that  every  piece  of  evidence,  in  every  case, 
might  be  exposed  to  the  same  objection.  It  is  plain  that  a 
collateral  issue  may  be  made  at  any  time  by  an  attempt  to 
impeach  a  witness.  Still,  the  jury  ought  to  have  the  benefit 
of  all  testimony  from  which  a  reasonable  inference  may  be 
drawn  of  the  existence  or  non-existence  of  any  material  fact 
which  is  in  issue  in  a  case. 

The  coxai  below  may  have  been  led  to  the  decision  in  ques- 
tion by  several  cases  which  have  been  decided  in  Massachu- 
setts. Whether  we  should  be  disposed  to  follow  those  decisions 
to  the  full  extent  it  is  not  necessary  to  determine.  A  plain 
distinction  can  be  drawn  between  those  cases  and  the  present. 

In  the  first  of  those  cases,  Collins  v.  Dorchester^  6  Cush.  896| 
the  plaintiff  claimed  that  there  was  a  line  of  posts  on  the  out- 
side of  a  highway  which  passed  through  a  swamp  to  protect 
the  traveled  path,  and  that  the  plaintiff's  carriage  ran  against 
one  of  these  posts  in  consequence  of  the  absence  of  some  others 
on  the  line  which  should  have  been  near  it.  The  plaintiff 
offered  evidence  to  show  that  the  carriage  of  another  person 
had  previously  run  against  a  post  under  similar  circum- 
stances, at  or  near  the  same  place,  from  the  same  alleged  de- 
fect. The  supreme  court  of  Massachusetts  held  this  evidence 
inadmissible,  chiefly  on  the  ground  that  it  would  raise  a  new 
issue.  There  the  alleged  defect  was  entirely  outside  of  the 
traveled  path,  and  would  not  affect  any  person  who  kept  on 
it.  The  case  of  Aldrich  v.  Pelham^  1  Gray,  510,  turned  in  part 
on  the  question  whether  the  traveled  path  was  wide  enough 
to  allow  two  carriages  to  pass  conveniently.  Bvidence  that 
other  persons  had  passed  without  coUiiBion  or  aoddentwas 
rejected.  The  decision  seems  to  have  been  governed  by  that 
in  CoUins  t.  Dorchester.  6  Cush.  896,  with  a  suggestion  ol  the 
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oourt  that  the  proper  evidence  in  snch  a  case  would  be  an 
actual  meamirement  of  the  width,  as  that  could  easily  have 
been  made. 

The  case  of  Kidder  v.  Dunttabley  11  Gray,  342,  was  merely  a 
reiteration  of  the  doctrine  of  the  former  cases,  and  an  applica« 
tion  of  it  to  general  evidence,  that  other  teams  passed  and  re- 
passed the  place  where  the  plaintiff  claimed  to  have  been 
injured,  without  accident  or  difficulty.  None  of  these  cases 
presented  a  state  of  things  where,  as  in  this  case,  the  experi- 
ence of  all  who  passed  must  have  been  substantially  the  same. 

We  advise  a  new  trial. 

In  this  opinion  the  other  judges  concurred,  except  Hni- 
MAN,  C.  J.,  who  dissented. 

EriDsiroi  ab  to  wmrmB  Dewwct  m  Highway  Oauiivo  Ikjubt  wam 
Danoxbous.  —  In  TViy/or  r.  Town  qf  Monroe^  43  Coon.  42,  it  is  held,  distia- 
gniahing  the  principal  case,  that»  in  a  rait  against  a  town  for  an  injury  from 
a  defect  in  a  highway,  where  the  alleged  defect  was  the  want  of  a  railing 
along  an  elevated  part  of  the  road,  and  the  injury  occurred  in  a  manner  ao 
peculiar  and  exoeptional  as  to  pat  the  neoeanty  of  the  railing  to  a  teat  thai 
ordinary  travel  would  not  furnish,  the  experience  of  others  who  had  pmined 
safely  along  the  same  road  was  not  pertinent,  and  eridenoe  of  it  was  inadmii^ 
siUe  in  behalf  of  the  town.  To  render  such  evidence  admissible,  "the  use 
and  experience  of  others  relied  upon  must  have  been  of  a  nature  to  hare 
tested  the  alleged  defect;  or  in  other  words,  it  must  hare  been  a  use  and  test 
substantially  similar  to  that  of  the  plaintiH"  Safety  and  convenience  fee 
travelers  and  their  teams  and  vehicles  constitute  the  criterion  by  which  it  is 
to  be  determined  whether  or  not  there  be  any  defect  or  want  of  repair  or  sufl- 
eient  railing  upon  highways:  Sthuon  v.  C%  qf  Oardkter,  66  Am.  Dec.  28SL 
As  to  the  evidence  of  the  condition  of  streets  in  other  towns  in  the 
Ba^mami  v.  Oft^  qf  LcwO^  63  Id.  67,  and  note  67. 


Bishop  v.  Banks. 

[ts  CommoncDT,  iia] 

NuoAHCB  MAT  Bi  PsoDUOED  BT  Offuiiuvx  SouxDs  in  the  pToaecntlon  d  t 

business  lawful  jKT  te. 
Blbatiko  oy  Calvxs  Km  oyie  Nidht  at  SLAVoBnot-BOun^  to  bs 

slaughtered  the  next  day,  to  the  great  amM^yanoe  of  a  family  Uvhig  neari 

is  a  nuisance,  and  will  be  enjoined. 
PsosucnoN  or  Oifnrsivs  Smklui  wbou.  Owwal  oy  Slavohtkbbd  Ajiimaxj 

is  a  nuisance,  and  will  be  enjoined. 

Petition  for  an  injunction  against  maintaining  a  slaughter* 
house  near  the  petitioner's  dwelling.  A  committee  found  the 
Sftcts,  and  with  respect  to  the  bleating  of  calves  found  that  the 
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respondent  during  a  considerable  portion  of  the  time  kept  a 
number  of  calves  in  his  slaughter-house  over  night,  to  be 
killed  the  next  day;  that  calves  thus  separated  from  the  cows 
become  very  hungry,  and  bleat  in  a  plaintive  and  almost  in- 
cessant manner  by  day  and  night,  and  that  the  petitioner  and 
his  fsunily,  who  lived  near  the  slaughter-house,  were  greatly 
annoyed  thereby,  and  their  sleep  disturbed,  and  they  were 
driven  at  times  from  the  occupation  of  that  part  of  their  house 
nearest  the  slaughter-house,  by  the  bleating  of  the  calves;  that 
the  keeping  of  calves  in  this  manner  is  a  great  convenience  to 
those  engaged  in  the  business  of  slaughtering,  and  is  custom- 
ary among  those  engaged  in  it  in  Bridgeport,  because  the 
calves  are  brought  in  car-loads  at  a  time  and  at  intervals. 
The  committee  also  found  that  some  unpleasant  odor  from  the 
slaughter-house  was  occasionally  perceived  in  warm  and  damp 
weather  when  the  wind  favored,  but  that  it  had  not  become 
sufiBciently  annoying  to  constitute  a  nuisance  in  fact  when  the 
injunction  was  served;  that  the  respondent  had  swine  at  his 
slaughter-house  to  consume  the  offal,  and  did  not  remove  it; 
and  that  slaughter-houses  where  swine  are  kept  to  consume 
offal  and  make  manure  are  generally  a  serious  annoyance,  dur- 
ing the  summer  months,  to  persons  living  near  them;  but  that 
it  is  possible  to  prevent  this  by  an  immediate  removal  of  the 
offal  or  a  very  frequent  removid  of  the  manure  and  sufficient 
attention  to  cleanliness.  Upon  these  facts  the  case  was  re- 
served for  the  advice  of  this  court. 

# 

8turge8j  for  the  petitioner. 

Beardaley  and  Sedeyy  for  the  respondent 

By  Court,  Pabk,  J.  The  respondent  has  suoceesfully  an- 
swered all  the  claims  of  the  petitioner  for  a  continuance  of  the 
ixijunction,  with  but  one  exception,  and  that  is  in  relation  to  the 
bleating  of  calves  kept  upon  the  premises  for  slaughter.  We 
think  the  facts  found  by  tha  court  below  upon  this  subject  are 
sufficient  to  require  the  interposition  of  the  court  to  prevent  its 
continuance.  It  is  found  that  the  annoyance  to  the  petitioner 
proceeding  from  this  cause  was  so  great  at  times  as  to  drive 
him  and  his  family  from  the  occupancy  of  that  part  of  his 
house  nearest  to  the  premises  of  the  respondent.  The  court 
presents  an  extreme  case  of  the  kind,  — one  that  will  consti- 
tute a  nuisance,  if  a  nuisance  can  be  produced  from  such 
cause.     In  the  cases  of  Whitney  v.  Bartholomew^  21  Conn.  218, 
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and  of  Bnnm  y.  lUius,  27  Id.  84  [71  Am.  Deo.  49],  this  conri 
distinctly  recogtnze  the  doctrine  that  a  ntdsance  may  be  pro- 
duced by  offensive  sounds  in  the  prosecution  of  business  law- 
ful per  se.  The  same  doctrine  is  held  in  the  case  of  Soltau  t. 
De  Hcldy  9  Eng.  L.  &  Eq.  104,  where  an  injunction  was  granted 
to  restrain  the  ringing  of  church  bells  by  a  Boman  Catholic 
community,  although  they  were  rung  only  upon  the  sabbath. 
They  were  located  so  near  a  person's  residence  that  his  peace 
and  quiet  were  greatly  disturbed.  If  sounds  of  such  a  char- 
acter, and  so  made,  can  be  sufficient  to  constitute  a  nuisance, 
how  can  it  be  questioned  in  the  case  under  consideration? 

It  is  difficult  to  conceive  of  any  noise  more  destructive  to 
the  comfort  and  happiness  of  a  family  than  the  constant  wail- 
ing of  animals  in  distress  in  the  immediate  vicinity  of  their 
residence.  Enjoyment  under  such  circumstances  would  re- 
quire nerves  of  brass  and  a  heart  of  steel.  But  it  is  unneces- 
sary to  pursue  this  subject,  for  reason  and  law  harmonize  in 
declaring  that  the  conduct  of  the  respondent  in  this  particular 
is  unlawful  and  ^rong.  He  should  remember  the  mazim, 
Sic  utere  tuo  ut  alienum  non  lasdasy  and  conduct  accordingly. 

The  remaining  claims  urged  by  the  petitioner  for  a  continu- 
ance of  the  injunction  are  not  supported  by  the  allegations  of 
his  bill,  and  we  do  not  therefore  consider  them. 

We  advise  the  superior  court  to  so  modify  the  injunction 
that  the  respondent  may  be  allowed  to  prosecute  his  business, 
but  to  prevent  the  bleating  of  calves,  and  the  raising  of  offen- 
sive smells,  to  the  annoyance  of  the  petitioner. 

In  this  opinion  the  other  judges  concurred. 


PABT7  Who  SunxBS  Spsoial  Imjubt  ntOM  Public  NnuAVd  If  ontiilad 
po  have  it  enjoined:  MiOum  t.  Sharp,  84  Am.  Dea  314,  and  note.  And  oer- 
^ying  on  a  Blanghter-hoaae  in  a  city  may  be  enjoined:  CatUn  ▼.  ValaUhef  88 
Id.  587,  and  note  688. 

Wbat  Ctoiigm'UTM  NuiHAVCB:  See  IforeroaB  ▼.  J^onu,  81  Am.  Dea  588^ 
and  oaiee  cited  in  the  note  091.  A  lawM  as  well  as  an  unlawful  biuineef 
may  be  eairied  on  lo  as  to  prove  a  nnisanoe:  Id.  It  la  niffioient  to  oonstitate 
a  nniaaaoe  that  it  ie  oflennTe  to  the  wnum,  and  renden  the  enjoyment  of  lift 
and  ifwynly  qnoomfortable.  TtoM  a  shMghta^hoaae  nuor  be  a  rniJMeei 
GMbT.  FofaiifaM^  88  Id.  687,  and  note  68a 
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Bradley  v.  Norton. 

|S8  CoimxcncuT,  157.J 
KiDLimvB  BioRT  TO  Trads-icakk  is  Rsooqkzzkd  «r  Ijlw  as  »  spedM  of 

property. 
boTATioN  OY  Tbadb-mabk,  TO  CoNSTiraTX  Ikfringbicxnt,  nesd  kot  bb 

Pbbgibb  Coft;  bat  if  there  is  a  substantial  similarity,  so  that  the  oom- 

mimity  would  be  likely  to  be  deceived,  it  is  snfficieiit. 
Imjuvction  is  Solb  Abbquatb  Rbxxdt  AOAiivsT  ImrRnroBicBiiT  or  Tbadb- 

MABX,  where  it  tspgexn  that  the  party  infringing  intends  to  eontinae 

the  wrong. 
lyjuvcnoN  AOAnrsr  iNVRmancsMT  or  Tbadb-mabk  mat  bb  Obantbd 

though  the  party  defendant  is  in  fact  only  the  agent  of  the  mannf actarei 

of  the  sporioos  article,  where  the  latter  has  oondooted  the  bosiness 

throogh  snch  agent  and  held  him  ont  to  the  public  as  the  proprietor. 
OvB  Who  has  Solb  Intbbbst  in  Tbadb-mask  hat  MAnvTAnr  Suit  fob 

Injunction  against  the  infringement  thereof  without  joining  as  a  party 

one  who  is  a  silent  partner  with  him  in  the  business  of  manufacturing 

the  article. 
AasiONUBNT  lOB  Bbnxvit  or  Grbditobs  is  Inofkbatitb  as  to  Right  to 

Tbadb-mask  which  was  not  inTentoried  by  the  trustee  or  appraisers^ 

and  never  claimed  by  the  trustee  or  the  creditors,  nor  in  any  manner 

disposed  of  under  the  assignment. 
Aon  or  Respondbnt  abb  SumciBNT  Evidbnob  or  his  Intbrtion  to  oon- 

tinue  the  infringement  of  a  trade-mark,  without  averring  and  proving 

threats. 

Bill  for  an  injunction,  averring  that  respondent  had  used 
and  still  continued  to  use  a  trade-mark  belonging  to  the  peti- 
tioner,  and  praying  that  he  be  enjoined  from  its  further  use. 
A  general  denial  was  filed  by  the  respondent,  and  the  question 
as  to  the  decree  to  be  rendered  in  the  premises  was  reserved 
for  the  advice  of  this  court  upon  a  special  finding  of  the  facts 
by  the  superior  court,  as  follows:  Andrew  Coe,  in  1851,  in- 
vented a  valuable  fertilizer,  which  he  manufactured  and  sold 
in  considerable  quantities  under  the  name  of  superphosphate 
of  lime,  and  it  soon  became  widely  known  to  the  public  by 
the  distinctive  name  of  '^Coe's  Superphosphate  of  Lime,"  and 
by  that  name  alone  was  advertised  and  sold.  In  December, 
1854,  he  became  insolvent  and  made  an  assignment  of  his 
property  for  the  benefit  of  his  creditors;  but  the  trade-mark 
was  not  embraced  in  this  assignment,  unless  it  would  legally 
pass  by  virtue  of  the  general  language  of  the  assignment  con* 
veying  all  the  debtor's  property.  It  was  not  inventoried  by 
the  trustee  or  appraisers,  and  was  never  claimed  by  the  trus* 
tee  or  the  creditors,  nor  in  any  manner  disposed  of  under  the 
assignment.  In  1855,  Andrew  Coe  removed  from  Middletown 
to  Roxbury,  Massachusetts,  and  there  entered  into  a  copart- 
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nership  with  Ruraell  Coe  and  Elmore  F.  Coe,  under  the  name 
of  Coe  &  Co.,  and  resumed  the  manufacture  of  his  fertilizer, 
having  given  to  this  firm  license  to  use  the  name  and  mark  of 
^'Coe's  Superphosphate  of  lime."  In  April,  1862,  this  co- 
partnership was  dissolved,  and  the  business  permanently 
luspended;  but  up  to  that  time  the  manufacture  of  the  arti- 
cle was  prosecuted  extensively,  the  packages  being  stamped 
*'  Coo's  Superphosphate  of  lime,  Boston,  Mass.,"  or ''  Coe's 
Improved  No.  1,  Superphosphate  of  lime,  Boston,  Mass.," 
or  by  other  similar  marks,  indicating  their  particular  quality. 
The  manufacture  of  the  fertilizer  was  carried  on  by  Coe  &  Co. 
ttfter  the  insolvency  of  Andrew  Coe,  and  until  April,  1862,  at 
the  feu^ry  in  Middletown,  where  Andrew  Coe  had  conducted 
hia  business  prior  to  his  insolvency.  And  since  April,  1862, 
when  Coe  A  Ca  suspended  business  and  dissolved  partner^ 
ship,  the  manufEU^ure  of  the  superphosphate  of  lime  has  been 
carried  on  at  the  same  place,  but  in  such  a  manner  as  not 
fully  to  disclose  to  the  public  the  real  proprietor  of  the  busi- 
ness. Russell  Coe  sometimes  signed  bills  and  receipts,  and 
performed  other  acts  connected  with  the  business,  ostensibly 
as  the  agent  of  Norton,  the  respondent;  and  in  that  way, 
with  the  knowledge  and  consent  of  the  respondent,  held  him 
up  to  the  public  as  the  proprietor.  The  respondent  superin- 
tended the  business  in  all  particulars,  and  so  far  as  the  pub- 
lic could  reasonably  judge  from  the  manner  in  which  the 
business  was  conducted,  was  the  proprietor;  but  in  fact  he 
was  merely  employed  by  Russell  Coe  as  his  overseer  and  fore- 
man, Coe  being  the  real  proprietor.  The  fertilizer  thus  manu- 
factured at  Middletown  since  April,  1862,  was  sold  under  the 
mark  of  *' Coe's  Superphosphate  of  Lime,  Middlefield,  Conn., 
patented  April  1,  1862";  and  to  this  upon  some  packages 
was  added,  "manufactured  by  Russell  &  Co.";  and  other 
packages  were  marked  "Coe's  Superior  Superphosphate  of 
lime,  manufactured  by  R.  Coe,  Middlefield,  Conn."  By  a 
written  contract,  dated  November  7, 1861,  Andrew  Coe,  acting 
both  for  himself  and  for  the  firm  of  Coe  &  Co.,  of  Roxbury, 
licensed  the  petitioner,  for  a  valuable  consideration,  to  manu- 
facture and  sell  the  fertilizer,  using  the  trade-mark  of  "Coe's 
Superphosphate  of  lime."  The  petitioner  built  a  factory  at 
Roxbury,  and  manufactured  the  article  in  large  quantities 
fiK>m  the  1st  of  January,  1862,  until  the  date  of  the  petition, 
advertising  and  selling  it  under  the  distinctive  name  of  "Coe's 
Superphosphate  of  Lime,"  and  its  composition  was  the  saiaa, 
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with  some  improvements,  iuei  that  of  the  fertilizer  disoovered 
by  Andrew  Coe.  By  another  contract,  dated  February  IS, 
1862,  and  made  upon  a  valuable  consideration,  Andrew  Coe 
conveyed  to  the  petitioner  the  exclusive  right  to  use  this 
trade-mark  for  seven  years,  with  a  reservation  only  in  favor 
of  Coe  &  Co.,  of  Bozbury,  so  long  as  they  continued  solvent 
and  in  their  present  course  of  business;  and  upon  May  2, 
1862,  Russell  Coe  and  Elmore  J.  Coe  executed  an  instrument, 
made  upon  a  like  consideration,  ratifying  and  confirming  this 
conveyance.  A  patent  for  this  fertilizer  was  procured  April 
1,  1862,  and  the  petitioner  is  the  assignee  and  owner  of  it. 
The  petitioner  is  also  the  owner  of  the  factory  and  other  prop- 
erty used  in  his  manufacturing  business,  and  the  business  is 
carried  on  exclusively  in  his  own  name,  but  he  has  in  facta 
silent  partner,  whose  existence  is  not  known  to  the  public. 

DoclitUe  and  Wrighty  for  the  petitioner. 

Warner^  for  the  respondent. 

By  Court,  McCurdt,  J.  The  principal  questions  on  the 
merits  are:  1.  Has  the  petitioner  an  exclusive  right  to  make 
and  vend  the  article  called  "  Coe's  Superphosphate  of  Lime," 
under  that  description  as  a  trade-mark?  2.  Has  that  right 
been  violated?  and  8.  Is  this  application  the  appropriate 
remedy  for  an  injury? 

1.  That  this  species  of  property — the  exclusive  right  to  a 
trade-mark — exists  and  is  recognized  by  law,  is  beyond  ques- 
tion: 2  Swift's  Digest,  rev.  ed.,  157.  It  appears  from  the 
finding  that  Andrew  Coe,  after  some  years  of  experiment  and 
effort  in  combining  certain  materials,  had  succeeded  in  invent- 
ing or  discovering  a  valuable  fertilizer,  which  became  widely 
known,  and  sold  in  market,  and  extensively  used  by  the  pub- 
lic, under  the  distinctive  name  before  mentioned. 

In  all  countries  the  agricultural  interest  is  of  the  greatest 
importance,  and  any  improvement  in  the  mode  or  amount  of 
production  must  be  of  the  highest  value.  It  is  perfdctly  right, 
therefore,  that  a  discovery  or  invention  which  conduces  to  such 
improvement  should  be  encouraged  and  allowed  to  become  a 
source  of  emolument. 

It  is  very  obvious  that  Andrew  Coe  used  the  terms  in  ques- 
tion not  merely  as  indicating  a  manufactured  article,  but  to 
assert  a  right  of  property  in  the  mode  of  making  it.  Such 
was  the  understanding  of  the  parties,  and  without  tracing  the 
conveyances  minutely  it  is  sufficient  to  say  that  before  the 
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bringing  of  this  petition  the  exclQsive  title  for  at  least  seven 
years  from  the  thirteenth  day  of  February,  1862,  had  become 
vested  in  the  petitioner.  In  the  agreement  of  that  date  it  is 
said  that  Andrew  Coe,  for  many  years,  has  been  the  sole  and 
exclusive  owner,  with  an  immaterial  exception,  of  a  certain 
trade-mark,  viz., ''  Coe's  Superphosphate  of  Lime,"  which  has 
become  valuable,  etc.  This  agreement  was  ratified  and  con- 
firmed by  Russell  C!oe  and  Elmore  F.  Coe,  May  2, 1862,  by  an 
instrument  in  which  it  was  stipulated  that  the  petitioner 
should  pay  to  them  a  certain  portion  of  the  profits  of  the  busi- 
ness. Russell  Coe,  then,  cannot  be  permitted  to  deny  that  the 
article  is  the  proper  subject  of  a  trade-mark,  and  that  the 
right  to  use  it  is  valuable,  and  is  the  property  of  the  petitioner. 
The  respondent,  from  his  business  relations  with  Russell  Coe, 
and  especially  if,  as  he  claims,  he  is  his  mere  agent,  is  em- 
braced in  the  same  restriction. 

2.  It  is  well  settled  that  the  imitation  of  a  trade-mark  to 
render  a  party  liable  need  not  be  a  precise  copy.  If  there  is 
a  substantial  similarity,  so  that  the  community  would  be 
likely  to  be  deceived,  it  is  a  sufficient  infringement  of  the 
right:  Law's  Digest,  374,  875,  and  the  cases  there  cited. 

Now,  without  repeating  the  different  forms  of  words  set 
forth  in  the  finding  of  the  court,  it  is  evident  that  the  vari- 
ations between  the  descriptive  terms  used  by  Russell  Coe  and 
the  respondent  and  those  which  constitute  the  petitioner's 
trade-mark  are  very  slight  and  little  calculated  to  attract 
attention.  The  article  manufactured  by  them  must  have 
been  understood  to  be  '^  Coe's  Superphosphate  of  lime."  It 
was  so  intended  by  them;  hence  the  false  stamping  of  the 
article  as  '*  patented  April  1,  1862,"  and  the  concealment  of 
the  true  position  of  the  parties  in  transacting  the  business. 

8.  An  injunction  is  the  sole  adequate  remedy.  In  an  action 
at  law  it  would  be  impossible  to  trace  the  extent  or  ascertain 
the  amount  of  the  mischief.  The  spurious  article  might  by  its 
cheapness  supersede  the  true  one,  or  by  its  inferiority  destroy 
its  character  and  drive  it  from  the  market. 

4.  The  parties  are  right.  From  the  mode  of  conducting 
business  adopted  by  Russell  Coe  and  the  respondent,  either 
may  be  considered  as  a  principal  for  the  purpose  of  this  case. 

The  petitioner  had  the  sole  interest  in  the  trade-mark,  and 
was  justified  in  instituting  legal  proceedings  in  his  own  name 
to  protect  his  property.  Courts  of  equity  often  require  new 
parties  to  be  joined  for  fear  that  injustice  may  be  done,  or  that 


204  Bradley  v.  Norton.  [Coiul 

the  dedsicm  may  not  be  final.    These  reaeona  do  not  exist  in 
this  case. 

5.  The  assignment  was  incomplete  and  inoperative  in  rela- 
tion to  this  righty  and  the  respondent  cannot  be  permitted  to 
let  it  up  to  screen  himself  from  the  consequences  of  his  illegal 
proceedings. 

6.  The  acta  of  the  respondent  were  snfficient  evidence  of  his 
intention  to  continue  the  wrong,  without  averring  or  proving 
threats. 

We  advise  that  the  injunction  be  made  perpetuaL 

In  this  opinion  the  other  judges  concurred. 


RiOBTio  Trads-iubx  d  Pkopbrtt,  and  its  Ijcvbdiosiizbt  wnA  Bl  Ev- 
jonrxD:  Wwiwurd ▼.  Lmat^  82 Am.  Daa  761,  aiidiioto753;  Bamnm  t.  Fkf(^ 
80  Id.  66,  and  note  09;  SarroiM  t.  JTim^  78  Id.  462;  aad  note  464;  Jfon^T. 
Bm%n^  64  Id.  723;  Prntridgev,  Mendk,  47  Id.  281,  and  eztensiyo  note  284 
ot  seq. 

Imttatiov  ov  Trads-iubx  Oaloulaeid  to  DaonvK  a  iHiBmonaEHTt 
Woodward  r.  Lcmar,  82  Am.  Dea  761,  and  note  763;  Barraum  ▼.  Knight,  78  Id. 
462,  and  note  464.  See  extensiyo  note  to  Partridge  t.  Menek,  47  Id.  284-299^ 
on  what  oonstitatee  a  trade-mark  and  the  infringement  thereof  eiting  the 
principal  case  at  pages  286  and  298.  The  principal  case  is  dted  to  the  point 
that  in  order  to  authorize  the  interference  of  chancery  it  Is  not  necessary  that 
the  trade-mark  should  be  copied  with  the  fallest  accoracy.  An  imitation 
▼hich  Taries  from  the  original  in  soma  partionlsn  will  be  restrained.  The 
rvle  is,  that  if  the  imitation  Is  calculated  to  deoeiYe,  and  maybe  taken  for  the 
original,  its  use  will  be  restrained:  Shaver  t.  ShaivoTf  64  Iowa,  211;  CKhnan  ▼. 
HwmeweU,  122  Mass.  162. 

Aastavwan  won  BiNvn  or  ORXDnoBs^  WHWHaa  Pabbb  FsopiBTr  vov 
BNUimLiTiD  Df  ScHXDULK:  Nf6  ▼.  Van  Huean,  74  Am.  Deo.  690,  note  608| 
8eoU  ▼.  Coiemant  16  U.  71|  WUhm  r.  Ftrrii,  4  U.  864. 
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Rankin  v.  Bankin. 

[16  iLLorou,  sgiLj 

I>BOBS%  BXHDKBXD  BT  CoiTSXKT,  RafMRRUf  OaSM  TO  ICia* 

TKA  ''for  having  and  determination  on  the  merttn,"  and  reqnlring  Imi 
"to  render  a  deoree  on  the  merite,  and  report  the  aame,"  though  mnoh 
faroader  in  its  tenmi  than  oonunon,  will  ttill  be  regarded  merely  as  a  ref* 
ereaoe  lor  the  opinion  of  the  maater,  and  his  report  will  be  sabjeot  to  the 
■nperrision  of  the  ooort 

CnOUTQBS  HATX  POWXB  TO  8ILL  LaND  OV  TbSTATOS  WiTHQUT  DlGBXI  OV 

OoiTBT  OY  Equitt  whore  the  testator  directs  the  land  to  be  sold,  and  tha 
prooeeds  to  be  distribnted  to  oertain  persons,  without  dedaring  by  whom 
the  sale  shall  be  made;  for  snoh  disposition  is  to  be  regarded  as  a  bequest 
of  a  fond  distribatable  to  the  legatees  by  the  executors,  who  therefore 
take  by  implication  the  power  to  sell  the  land  and  convert  it  into  money 
without  a  decree  of  court. 

KnouTOR  Taxxs  Powkb  or  Salb  bt  IkPunATioir  where  a  testator  dheota 
bis  estate  to  be  sold  for  oertain  purposes^  without  declaring  by  whom  the 
aale  shall  be  made^  provided  the  proceeds  are  distributable  by  the  ez* 
ecutor* 

Itonr  DzBaoiXD  to  bi  Emtlotxd  xh  Pubohasb  of  Lakd,  and  land  di- 
rected to  be  sold  and  turned  into  money,  are  to  be  considered  as  thai 
•peeieB  of  property  into  whieh  th^  are  directed  to  be  oonrerted. 

Bill  by  the  defendant  in  error  against  the  plaintiflb  in 
error  to  set  aride  a  Bale  and  deed  made  by  the  execators  of 
John  Rankin^  xmder  which  the  plaintiffs  in  error  claimed  title. 
Decree  was  rendered  in  favor  of  the  complainant,  and  the  de> 
fendants  sued  oat  a  writ  of  error.    The  opinion  states  the 


Bom  and  Winter,  Soar  the  plaintifft  in  error. 

thfudfj  Jndd,  Ba^^  <mu{  Jamee^  for  the  defendant  in  esror. 
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By  Coorti  Lawrence,  J.  In  1852  John  Rankin  died  in 
Fulton  County,  leaving  a  will  which  contained  the  following 
clause:  '^My  farm,  thirty-five  acres  and  upwards,  to  be  dis- 
posed of  to  the  very  best  advantage,  either  in  a  body  or  divided 
into  lots,  and  the  proceeds  thereof  to  be  divided  into  four  equal 
parts,  as  follows:  One  fourth  to  be  divided  equally  among  and 
given  to  the  heirs  of  my  son  Stephen;  one  fourth  to  be  given 
to  my  son  William;  one  fourth  to  be  given  to  my  son  Rhodes; 
and  one  fourth,  or  the  balance  of  the  proceeds  of  said  land,  to 
be  given  to  my  daughter  Abigail."  He  appointed  as  his  ex- 
ecutors his  son  and  son-in-law,  William  Rankin  and  Joseph 
Beans,  who  duly  qualified,  and  in  1853,  as  such  executors, 
sold  said  land  at  public  auction,  after  advertising  the  sale  by 
posting  notices  and  by  publication  in  a  newspaper.  This  bill 
is  filed  by  Rhodes  Rankin,  one  of  said  devisees,  for  the  purpose 
of  setting  aside  said  sale.  It  charges  firaud  in  the  sale,  but 
these  allegations  are  unsustained  by  proof,  and  in  their  briel 
the  counsel  for  the  complainant  rest  their  case,  as  to  its  merits, 
entirely  on  the  question  whether  the  clause  of  the  will,  above 
quoted,  authorized  the  executors  to  make  the  sale  without  in- 
voking the  aid  of  a  court  of  equity. 

They  first,  however,  raise  a  preliminary  point  upon  the 
report  of  the  master  in  chancery.  A  decree  was  rendered  by 
the  court  below,  by  consent  of  parties,  referring  the  case  to  the 
master  ''for  hearing  and  determination  on  the  merits,"  and 
requiring  him  ''to  render  a  decree  on  the  merits,  and  report 
the  same."  It  is  urged  by  the  counsel  for  the  defendant  in 
error,  complainant  below,  that  this  is  to  be  considered  as  an 
arbitration  and  award,  by  which  the  parties  are  concluded 
Evc^n  if  it  could  be  considered  as  an  award,  the  parties  must 
be  left  to  their  common-law  remedies.  It  is  only  upon  awards 
made  in  pursuance  of  our  statute  that  the  court  can  pronounce 
a  judgment  or  decree:  Law  v.  NoUe^  15  111.  368.  In  that  case 
the  parties  had  agreed  that  the  court  should  enter  judgment 
upon  the  award,  but  exceptions  being  taken,  the  court  refused. 
Here,  the  party  claiming  the  benefit  of  the  award  is  the  com- 
plainant who  asks  the  decree.  For  that  purpose  the  award  is 
unavailing.  The  statute  requires  a  suit  pending  in  court,  if 
referred  to  arbitration,  to  be  submitted  to  three  arbitrators. 
In  this,  as  in  other  respects,  the  award,  if  it  could  so  be  called, 
does  not  conform  to  the  statute.  It  is  not,  however,  to  be  sup- 
posed that  the  parties  intended  anything  more  than  an  ordi- 
nary reference  to  a  master,  for  the  purposes  of  a  report,  te 
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which  exceptioDB  could  be  filed  according  to  the  usual  practice. 
The  reference  is  much  broader  than  is  common,  but  can  etill 
be  odIj  considered  as  a  reference  for  the  opinion  of  the  master, 
and  for  the  preparation  of  a  decree  by  him,  subject  to  the 
supervision  of  the  court  to  which  he  is  required  to  report.  In 
England,  and  in  some  of  our  sister  states,  there  are  certain 
classes  of  questions,  judicial  in  their  character,  which  are 
always  referred  to  masters,  such  as  exceptions  to  bills  for 
scandal  or  impertinence,  or  exceptions  to  depositions.  This 
practice  is  also  adopted  by  some  of  our  circuit  judges,  but  the 
action  of  the  master  is  of  course  always  subject  to  the  super- 
vision of  the  court. 

We  now  come  to  the  construction  of  the  will.  No  question 
can  be,  nor,  indeed,  is  made,  as  to  the  intent  of  the  testator  that 
the  land  should  be  sold.  But  it  is  urged  that  the  executors 
had  no  power  to  make  the  sale.  '^  It  sometimes  happens,"  says 
Williams  on  Executors,  page  413,  ''that  a  testator  directs  his 
estate  to  be  disposed  of  for  certain  purposes,  without  declaring 
by  whom  the  sale  shall  be  made.  In  the  absence  of  such  a 
declaration,  if  the  proceeds  be  distributable  by  the  executor, 
he  shall  have  the  power  by  implication.  Thus  a. power  in  a 
will  to  sell  or  mortgage,  without  naming  a  donee,  will,  unless 
a  contrary  intention  appear,  vest  in  the  executor,  if  the  fund 
is  to  be  distributable  by  him,  either  for  the  payment  of  debts 
or  legacies."  This  principle  is  well  settled,  and  is  not  con- 
troverted by  the  counsel  for  the  defendant  in  error,  but  it  is 
contended  that  the  proceeds  of  this  sale  were  not  distributable 
by  the  executors.  The  same  learned  author  whom  we  have 
already  quoted,  on  page  414,  uses  the  following  language:  '*  It 
is  an  established  doctrine  in  courts  of  equity  that  things  shall 
be  considered  as  actually  done  which  ought  to  have  been  done, 
and  it  is  with  reference  to  this  principle  that  land  is  under 
some  circumstances  regarded  as  money,  and  money  as  land. 
It  is  laid  down  by  Sir  Thomas  Sewell,  in  Fletcher  v.  Ashbunier^ 
1  Bro.  G.  C.  497,  'that  nothing  was  better  established  than 
this  principle,  that  money  directed  to  be  employed  in  the  pur- 
chase of  land,  and  land  directed  to  be  sold  and  turned  into 
money,  are  to  be  considered  as  that  species  of  property  into 
which  they  are  directed  to  be  converted.'  It  follows,  therefore, 
that  every  person  claiming  property  under  an  instrument 
directing  its  conversion  must  take  it  in  the  character  which 
that  instrument  has  impressed  upon  it;  and  its  subsequent 
devolution  and  disposition  will  be  governed  by  the  rules  appli- 


208  Rankin  v.  Rankin.  [Illinois, 

cable  to  that  species  of  property."  This  pnnciple  is  familiar 
law,  and  has  been  recognized  to  the  fullest  extent  by  this  court 
in  Baker  v.  Oopenbarger^  15  111.  103,  and  Jevinings  v.  Smithy  29 
Id.  116. 

This  principle  is  decisive  of  this  case.  The  land  was  di* 
rected  to  be  sold,  and  its  proceeds  divided  among  certain  per- 
sons named  in  the  will.  It  was,  then,  to  be  considered  as  a 
bequest  of  money.  In  the  language  above  quoted,  and  the  ac- 
curacy of  which  was  approved  in  Whddale  v.  Partridge^  6  Ves. 
896, ''  it  is  to  be  considered  as  that  species  of  property  into 
which  it  was  directed  to  be  converted."  It  is,  then,  a  fund 
distributable  by  the  executors  to  the  devisees,  and  as  such 
passes  through  their  hands  by  virtue  of  their  office.  This 
gave  them  the  power  to  sell,  according  to  the  principle  stated 
above  in  Williams  on  Executors.  The  same  principle  is  laid 
down  in  the  fourth  edition  of  Sugden  on  Powers,  where  all  the 
cases  are  collected.  The  case  of  Bentham  v.  WiUahirej  4  Madd. 
44,  cited  by  the  counsel  for  the  defendant  in  error,  is  not 
really  adverse  to  this,  because  there  the  estate  was  devised  to 
the  wife  for  her  life,  to  be  sold  after  her  decease,  and  the 
money  to  be  then  distributed.  The  wife  and  another  person 
were  appointed,  by  the  will,  executors.  The  court  held  they 
had  no  power  to  sell,  and  gave  as  the  reason  that  they  had 
nothing  to  do  with  the  proceeds  of  the  sale.  They  could  not 
have,  because  the  sale  was  not  to  take  place  until  after  the 
death  of  one  of  the  executors.  The  case  is  in  perfect  harmony 
with  the  principles  above  set  forth. 

It  is  urged  that  moneys  proceeding  from  the  sale  of  real 
estate,  directed  to  be  divided  among  the  testator's  children,  are 
not  legacies.  "  Of  legacies,"  says  Toller  on  Executors,  p.  SOI, 
''  there  are  two  descriptions:  a  general  legacy  and  a  specific 
legacy.  The  former  appellation  is  expressive  of  such  as  are 
pecuniary,  or  merely  of  quantity."  "A  mere  bequest  of  quan- 
tity, whether  of  money  or  of  any  other  chattel,  is  a  general 
legacy,  as  of  a  quantity  of  stock.  And  where  the  testator  has 
not  such  stock  at  his  death,  such  bequest  amounts  to  a  direc- 
tion to  the  executor  to  procure  so  much  stock  for  the  legatee." 
The  same  distinction  is  laid  down  in  other  text-writers:  4  Bae. 
Abr.  837,  425;  2  Bla.  Com.  512. 

This  was  a  bequest  of  the  proceeds  of  certain  real  estate, 
directed  by  the  testator  to  be  sold  for  the  purpose  of  conver- 
■ion  into  money.  In  the  view  of  a  court  of  chancery,  it  was 
a  bequest  of  money.    Had  it  been,  in  terms,  such  bequest,  it 
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would  have  been  the  daty  of  the  executors  to  distribnte  the 
fond  to  the  legatees,  and  it  clearly  follows,  from  the  princi- 
ples above  laid  down,  that  they  took  by  implication  a  power 
to  sell,  and  thus  convert  the  land  into  money,  and  distribute 
the  proceeds.  This  power  they  seem  to  have  exercised  fairly 
and  in  good  faith,  and  the  sale  by  them  should  be  sustained 
Decree  reversed  and  case  remanded. 


WSKN    EXIOUTOBS  AKD    OlHKB    TBU8TXB8  ABM  BT    iMnjQATZON   VlBnX 

WITH  PovEB  TO  SxLL.  — With  nspoot  to  exoonton  and  adnuiustraton  it  k 
«  genenl  role  of  law  and  oqoity  that  they  have  an  ahaolate  power  of  dia- 
poeal  over  the  whole  personal  effiacta  of  the  teatator  or  inteatate,  and  that 
each  asaetB  cannot  be  followed  by  oreditora,  and  much  leea  by  legatees,  either 
general  or  specific,  into  the  hands  of  the  alienee;  and  though  this  mle  is  sub- 
ject to  some  exceptions  and  restrictiofna,  as  where  there  is  coUosion  between 
the  exeontor  and  porohaaer,  or  the  exeoator  pnrohasea  at  his  own  sale,  or 
where  the  statote  inSposes  restraints,  yet  the  general  mle  is  that  the  power 
of  sale  of  personalty  is  incident  to  the  office  of  exeeator  or  administrator; 
8ee  2  Williams  on  i^eontors,  6th  Am.  ed.,  998;  1  Id.  709;  Schooler  on  Execn- 
tors  and  Administrators,  sec.  839;  Bond  v.  Ztigler,  44  Am.  Bee  S56.  This  la 
becanse  the  title  to  the  personal  property  veeta  in  the  exeoator  or  adminia- 
trator  for  porposea  of  administration  and  distribaticn.  Bat  real  properly 
vasts  in  the  heirs  and  devisees  at  the  death  of  a  decedent^  and  an  exeoator 
has  no  power  of  sale  with  respect  to  snch  property,  unless  he  receives  it  under 
the  win,  either  expressly  or  by  implication:  Craig  v.  Craifft  3  Barb.  Ch.  76| 
LippntcoU  V.  lAppmcoU,  19  N.  J.  Eq.  121.  Other  trustees  have  no  power  d 
sale  over  trust  property  unless  by  expreasion  or  implication  it  is  given  them, 
and  any  one  purchaaing  from  them  with  notice  of  the  trust  takes  subjeot 
fhereta 

No  Set  Form  qf  Words  Ntceatarjf.  — The  intention  of  the  teatator  or  trustor 
is,  however,  the  "pole-star  "  of  inquiry,  and  determinea  whether  or  not  the 
-executor  or  trustee  is  invested  with  tiie  power  of  sale.  This  intention,  aa 
gathered  from  the  instrument  creating  the  trust,  may  be  enunciated  clearly 
and  expressly,  or  may  be  indicated  by  implication,  from  the  language  used. 
And  no  predse  or  formal  set  of  words  ia  necessary  to  the  creation  of  a  power 
of  sale;  and  language  that  may  be  fairly  construed  as  conferring  this  power 
will  be  accorded  that  interpretation  if  the  circumstancea  demonstrate  its  neoes- 
eity:  WinaUm  v.  /onef,  6  Ala.  554;  Dorkmd  v.  Borland,  2  Barb.  65;  Oermi  v. 
RinUln,  2  Demarest,  246;  Hekel  v.  Barber,  6  Hun,  540;  Morae  v.  Morse,  85 
N.  Y.  59.  Thus  a  codicil  as  follows:  ''I,  D.  J.,  make  this  codicil  to  my  last 
will  and  testament;  that  is,  I  sell  unto  0.  S.  my  tavern,  house,  and  lot,  with 
one  third  of  the  lot  behind  the  bam,  for  the  sum  of  $8,959,  provided  he,  the 
said  C.  S.,  satisfies  my  executors  as  to  the  payment  of  the  same,"  empowered 
the  executors  to  convey  the  land  which  the  testator  had  agreed  to  sell  upon 
the  payment,  by  the  vendee,  of  the  purchase-money:  Jonu  v.  Jonea,  13 
N.  J.  Eq.  236.  So^  where  a  teatator  owned  two  tracts  of  land,  —  one  in  part- 
nership with  his  brother,  and  another  individually,  — and  empowered  his  ex- 
acutors  to  sell  and  convey  the  latter,  and  alter  his  death  the  deed  to  the 
partnerahip  tract,  though  in  form  absolute,  was  held  to  be  a  mortgage  only, 
and  the  land  being  ordered  sold  to  pay  the  mortgage,  the  exeoutors  bought  it 
in,  it  waa  held  that  they  took  it^  alter  their  purchase^  with  the  same  power 
AM.  D«a  Vol.  LXXXVH— 14 
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lo  «ell  and  convey  it  as  was  given  with  respect  to  the  other  tract:  Cttmrrdni 
T.  CarricFs  Bsin^  2  Soathwestem  Rep.  480  (Ky.)-  So,  also,  a  direction  by 
a  testator  "that  all  the  rest  and  residue  of -his  estate,  of  what  kind  soever 
there  might  be  at  the  time  of  his  death,"  should  be  converted  into  money  by 
his  executors,  extends  to  and  includes  such  real  estate  as  he  may  have  ac- 
quired after  the  mATring  of  the  will,  and  such  land  is  subject  to  the  power 
of  sale  conferred  upon  the  executors:  FlvSht  v.  Flukt^  16  N.  J.  Eq.  478.  And 
where  a  testator  appointed  three  executors  and  empowered  them  to  sell  real 
estate,  and  afterwards,  by  a  codicil,  revoked  the  appointment  of  one  of  them 
and  appointed  another  person  in  his  stead,  the  power  to  sell  devolved  equally 
upon  the  executor  appointed  by  the  codicil  with  the  two  appointed  by  the 
will:  PraU  v.  Uwty  7  Gush.  209.  So  a  provision  in  a  mortgage  of  real  and 
personal  property  directing  that  when  any  amount  or  any  note  is  due  th« 
mortgagee  shall  call  on  the  mortgagor  for  the  same,  and  if  payment  be  mado^ 
nothing  shall  be  done,  otherwise  the  mortgagee  shall  advertise  and  sell  enough 
to  pay  what  is  due,  and  the  mortgagor  shall  direct  what  shall  be  sold,  is  ■ 
sufficient  power  of  sale:  Hyman  v.  Dt^wreux^  03  N.  0.  624. 

But  where  a  power  is  expressly  £^ven  to  executor  over  one  portion  of  the 
estate,  and  is  not  expressly  given  over  another  portion,  the  omission  mani- 
fests an  intention  that  the  power  shall  not  be  exercised  on  that  portion  of  the 
estate  over  which  it  is  not  expressly  given,  although  in  another  portion  of  the 
will  general  words  are  used  broad  enough  to  justify  an  implication  that 
the  whole  estate  should  bo  subject  to  the  power:  Anienon  v.  Anderson,  31 
K.  J.  Eq.  660;  see  also  Craig  v.  Oraig,  3  Barb.  Ch.  76.  So  if  the  will  gives 
direction  for  the  insertion  of  ail  proper  powers  and  authorities  for  making 
leases  and  doing  other  acts  according  to  circumstances,  a  power  of  sale  can- 
not be  inserted:  Brevoster  v.  Angeli,  1  Jacob  &  W.  625;  Homv,  Barton,  Jacob, 
437.  But  where  marriage  articles  contained  a  provision  for  a  settlement 
**  with  all  the  usual  and  proper  powers,"  it  was  held  that  powers  of  sale  and 
exchange  were  properly  introduced:  Peake  v.  PenUngUm,  2  Ves.  k  R  311; 
urn  V.  HiU,  6  Sim.  136;  WiUiama  v.  Carter,  2  Sugden  on  Powers,  app.  23;  2 
Sugden  on  Powers,  484.  A  power  to  sell  includes  the  power  to  executo  a 
conveyance:   WUUams  v.  Otey,  8  Humph.  653;  S.  C,  47  Am.  Dec.  632. 

Direction  to  Sell  wfthoxtt  Naming  Donee  of  Power.  — When  a  will 
directs  that  land  shall  be  sold,  but  names  no  donee  of  the  power,  and  the 
proceeds  of  the  sale  are  by  the  directions  of  the  will  or  by  the  rules  of  law  to 
be  distributed  or  paid  out  by  the  executor  or  by  a  trustee,  or  other  person, 
such  executor,  trustee,  or  other  person  will  be  invested  with  the  power  of 
sale  by  necessary  implication,  unless  there  is  some  other  intention  to  be 
gathered  from  the  whole  WiU:  1  Sugden  on  Powers,  134,  139,  mentioning 
several  ancient  instances  of  the  application  of  this  principle;  2  Perry  on 
Trusts,  sec.  501;  4  Kent's  Com.  326;  1  Williams  on  Bxecutors,  6th  Am.  cd., 
726;  2  Redfield  on  Wills,  124;  the  principal  case;  Newton  v.  Bennetf  1  Bro. 
0.  G.  135;  Cannll  v.  Carvill,  2  Rep.  Ch.  301;  Blotch  v.  WOder,  1  Atk.  420; 
Robmeon  v.  Lowater,  17  Beav.  601;  Chalmg  v.  Carter,  I  CoU.  C.  0.  644;  CurUe 
V.  Fulbrooh,  8  Hare,  278,  correcting  report  of  same  case,  8  Id.  26;  Haydon  v. 
Wood,  8  Id.  279,  note  a;  Forbeev.  Peacock,  11  Mees.  &  W.  630;  S.  C,  11  Sim. 
162;  12  Id.  628,  536;  Ward  v.  Detfon,  11  Id.  160;  Tylden  v.  Hyde,  2  Sim.  k 
St.  238;  EUon  v.  Harrison,  2  Swanst  276,  note;  Wineton  v.  /ones,  6  Ala.  656; 
Anderson  v.  Turner,  3  A.  K.  Marsh.  131;  Magruder  ▼.  Peter,  11  Gill  ft  J.  217; 
Putnam  Free  School  v.  Fisher,  80  Me.  523;  Ching  v.  Shnery,  16  Pick.  107; 
S.  C,  26  AuL  Deo.  645;  Tainter  v.  Clark,  13  Met.  220,  228;  Oibbens  v.  Crnr^ 
Us,  8  Gray,  892;  Ohaindltr  v.  Rider,  102  Mass.  268;  Hale  ▼.  Hale,  137  Id.  168f 
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MamUebaum  v.  MeDoneU,  29  Mich.  78;  8.  0.,  18  Am.  Rep.  61;  Lipphieoit  ▼. 
UppmcoU,  19  N.  J.  Eq.  121;  Seeffo'*  thiv  ▼.  Smqtr^  21  Id.  90;  Louderfwugh 
T.  Weari,  25  Id.  399;  Haggerty  v.  Lanterman,  30  Id.  39;  Dorkmd  v.  Dorland, 
2  Bari>.  63;  Bogert  v.  Herteil,  4  Hill,  492;  Davoue  v.  Farming^  2  Johns.  Ch. 
254;  Lecmard  v.  American  BofUtt  Hwm  Mianon  Society,  35  Hun,  290;  Meak- 
hiig$  y.  Orwnwell,  2  Sand.  512;  S.  C,  5  N.  Y.  136;  CankUn  ▼.  Egerton,  21 
Wend.  430;  Foster  r,  Craige,  2  Dev.  &  B.  Eq.  209;  Vaughan  v.  Farmer,  90 
N.  C.  607,  610;  Jonea't  Appeal,  3  Grant  Gas.  169;  Jenkins  r.  Stouffer,  3  Yeates, 
163;  Houds  y.  JJovei;,  5  Pa.  St.  273;  Cfray  v.  Henderson,  71  Id.  368;  LocUiaH 
▼.  Northington^  1  Sneed,  318.  Thns  the  payment  of  debts  and  legacies  is  one 
of  the  functions  of  the  office  of  execntor,  and  therefore  the  executor  will  take 
an  implied  power  of  sale  where  the  testator,  without  naming  a  donee  of  the 
power,  directs  that  his  land  be  sold  and  the  proceeds  applied  to  the  payment 
of  his  debts:  1  Sugden  on  Powers,  135,  137;  Newton  v.  Bennet,  1  Bro.  C.  0. 
135;  Blotch  v.  Wilder,  1  Atk.  420;  Ourtia  v.  Fulbrook,  8  Hare,  278;  Haydon 
y.  Wood,  8  Id.  279,  note  a;  Forbes  ▼.  Peacock,  11  Mees.  &  W.  630;  S.  C,  11 
Sim.  152;  J2  Id.  528,  536;  Magruder  y.  Peter,  11  Gill  &  J.  217;  Bogert  y. 
HerieU,  4  Hill,  492;  Meakings  y.  CronaeeU,  2  Sand.  512;  S.  0.,  5  N.  Y.  136; 
or  to  the  payment  of  legacies:  CarvUlY.  CarviU,  2  Rep.  Gh.  301;  Greville  y. 
Browne,  7  Hofiin.  L.  Gas.  689;  Bench  y.  Biks,  4  Madd.  187;  Curtis  y.  Fulbrook, 
8  Hare,  278;  Hapdon  y.  Wood,  8  Id.  279,  note  a;  Forbes  y.  Peacock,  11  Mees. 
k  W.  630;  S.  C,  11  Sim.  152;  12  Id.  528,  536;  EUon  y.  Harrison,  2  Swanst. 
276,  note;  Oibbens  y.  Curtis,  8  Gray,  392;  Daooue  y.  Fanning,  2  Johns.  Ch.  254; 
Dorland  y.  Dorkuid,  2  Barb.  63;  Meakings  y.  Cromweli,  2  Sand.  512;  S.  C, 
5  N.  Y.  136;  Lodehart  y.  i^ort^Hj^ton,  1  Sneed,  318.  So  where  the  executor 
is  charged  with  the  distribution  of  the  proceeds  of  the  sale  by  the  will  or  by 
law,  the  power  of  sale  goes  to  him  by  implication,  for  otherwise  he  could  not 
execute  his  trust:  Forbes  y.  Peacock,  supra;  Ward  y.  Devon,  11  Sim.  160;  Tyl- 
den  y.  Hyde,  2  Sim.  k  St.  238;  Whutm  y.  Jones,  6  Ala.  556;  Mandlebaum  y. 
MeDoneU,  29  Mich.  78;  S.  C,  18  Am.  Rep.  61;  Lippincott  y.  LippincoU,  19 
K.  J.  Eq.  121;  Bogert  y.  Hertell,  4  Hill,  492;  Meakings  y.  CromweU,  2  Sand. 
512;  S.  C,  5  N.  Y.  136;  Jenkins  y.  SUnffer,  3  Yeates,  163;  Foster  y.  Craige,  2 
Dey.  &  R  Eq.  209;  Vaughan  y.  Farmer,  90  N.  C.  607;  Lockhart  y.  NoOangUm, 
1  Sneed,  318.  There  is  some  authority  to  the  point  that  where  the  testator 
directs  the  proceeds  of  the  sale  of  land  to  be  distributed  among  certain  objects 
or  persons  the  fund  does  not  go  to  the  executor  to  distribute,  and  therefore  he 
does  not  take  the  power  to  sell,  but  the  heir  alone  can  sell  and  make  the  dis- 
tribution: AUum  y.  Fryer,  3  Q.  R  442,  446;  Foster  y.  Craige,  2  Dey.  k  B. 
Eq.  209;  Bentham  v.  Wiltshire,  4  Madd.  44  (see  authority  of  this  case 
doubted  in  Forbes  y.  Peacock,  11  Sim.  152;  S.  C,  12  Id.  528,  536);  but  see 
Forbes  y.  Peacock,  supra;  Ward  v.  Devon,  supra;  Dorland  y.  Dorland,  2  Barb. 
63;  VaugJtan  y.  ijfjpner,  supra;  Jenkins  y.  Stouffer,  3  Yeates,  163,  supra,  and 
other  cases  cited  supra. 

The  implication  of  a  power  of  sale  in  the  executors  is,  howeyer,  much 
strengthened  by  the  circumstance  that  one  or  more  of  the  executors  are  ob- 
jects of  the  testator's  bounty  and  are  beneficially  interested  in  the  execution 
of  the  power:  Meakings  y.  CromweU,  2  Sand.  512;  S.  C,  5  N.  Y.  136.  And 
so  where  the  will  contained  a  direction  to  sell  real  estate  for  the  mainte- 
nance and  support  of  the  testator's  widow,  and  she  was  made  executrix,  she 
took  a  power  of  sale  by  implication  oyer  the  decedent's  realty:  Leonard  y.  Amer* 
iean  Baptist  Home  Mission  Society,  35  Hun,  290.  But  where  lands  are  directed 
to  be  sold  upon  the  death  of  the  testator's  widow,  and  she  is  appointed  ex- 
•ontrixy  aha  baa  no  implied  power  of  sale,  and  oannot  yest  saoh  a  power  in 
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her  ezecotor:  Waiter  v.  Logcaiy  5  R  Mon.  516.  And  where  a  testator  directed 
that  hie  entire  estate,  after  the  payment  of  hie  debts,  shoold  bekept  together 
for  the  sapport,  maintenance,  and  education  of  his  children;  that  when  either 
of  Us  daughters  became  of  age  or  married,  she  shoold  have  one-sizth  part  el 
the  estate  '*  converted  into  slaves  and  settled  upon  her  to  her  sole  and  sepa- 
rate use  **;  and  that  as  his  sons  severally  became  of  age,  their  portions  of  the 
estate  should  "be  paid  to  them  in  cash," — the  executor  had  no  power  to  sell 
the  entire  real  estate  when  one  or  two  of  the  children  became  entitled  to 
their  shares,  for  this  would  be  contrary  to  the  express  terms  of  the  wiB, 
which  directed  that  his  estate  should  be  "kept  together."  The  exeoutoKs 
implied  .power  of  sale  extended  no  further  than  a  power  to  sell  one-sixth 
part  of  the  estate  as  the  several  oontingencieB  arose,  "and  that  would  be  a 
sixth  part  previously  separated  and  distinguished  for  that  purpose  ":  Walker 
V.  Murphy,  34  Ala.  591,  594. 

Under  an  implied  power  of  sale,  though  the  testator  directs  that  the  sale 
shall  be  made  within  a  year  from  his  death,  it  may  be  made  after  the  expira- 
tion of  a  year,  and  such  a  provision  is  merely  directory:  ffale  v.  Balet  187 
Mass.  168. 

In  South  Carolina^  an  executor  takes  no  power  of  sale  unless  it  is  expressly 
given  him,  notwithstanding  the  will  directs  the  lands  of  the  estate  be  soldi 
Drayton  v.  Dra^Um,  2  Desaus.  Eq.  250;  but  see  ^Ofvl  v.  iSotterwAtfe^  10 
S.  C.  45. 

CrTTSRION    fob    DSTEBMINIirO  WHXTBEB  OB  NOT  BzSODTOB  D  IlTWrKD 

WITH  PowEB  OF  Salb  bt  Impli(UTION,  where  a  testator  directs  that  his 
land  be  sold,  but  names  no  donee  of  the  power,  is  whether  or  not  the  fund 
arising  from  the  sale  is  distributable  by  the  executor:  See  cases  cited  supr<^ 
and  the  principal  case.  The  mere  appointment  of  a  person  as  the  executor 
of  a  will  that  directs  lands  to  be  sold  does  not  of  itself  confer  upon  him  the 
power  to  sell.  He  becomes  invested  with  this  power  only  when  he  is  directed 
by  the  will  or  is  bound  by  law  to  see  to  the  application  of  the  proceeds  of  the 
sale  or  when  the  proceeds  in  their  disposition  are  mixed  and  blended  with  the 
personalty  which  it  is  the  duty  of  the  executor  to  dispose  of  and  pay  over: 
LippineoU  v.  LippineoU,  19  N.  J.  Eq.  121;  PaUtmy,  Randall,  1  Jaeobft  W.  196. 
We  have  seen  that,  when  the  proceeds  are  directed  to  be  applied  to  the 
payment  of  debts  or  legacies,  the  executor  will  receive  the  power  of  sale  by 
implication,  as  this  necessitates  that  the  fund  should  pass  through  his  hands; 
and  that  when  the  management  of  the  fund  arising  from  the  sale  is  expressly 
confided  to  the  executor,  he  also  takes  an  implied  power  of  sale:  Oray  r. 
ffendermm,  71  Pil  St.  368;  PatUm  v.  BandaU,  1  Jacob  &  W.  196.  And  like- 
wise the  executor  takes  the  power  by  implication  when  the  testator,  in  his 
disposition  of  his  property,  blends  together  the  fund  to  be  realised  from 
the  sale  of  the  realty  with  the  personal  property,  for  tbeffistribution  of  the 
personal  property  is  the  appropriate  function  of  the  executor,  and  the  min« 
gling  of  the  proceeds  of  the  realty  with  the  personalty  by  the  testator  demon- 
strates clearly  his  intention  that  the  whole  fund  should  pass  through  the 
hands  of  the  executor:  LippineoU  v.  LtppineoU,  19  N.  J.  Eq.  121;  Windon  v. 
Jones,  6  Ala.  550;  Oersm  v.  HinUln,  2  Demarest,  243;  Ort^  v.  ffendermm,  71 
Pa.  St.  368;  Jenkins  v.  SUmffer,  3  Yeates,  163;  Tylden  v.  ffyde,  2  Sim.  &  St 
238;  see  OreviUe  v.  Brown,  7  Hoffm.  L.  Gas.  689;  Bench  v.  BUes,  4  Madd. 
187.  Thus  where  a  testator,  after  several  devises  and  bequests,  concluded: 
•<  The  balance  of  my  property  to  be  applied  to  the  payment  of  my  just  debts. 
Should  there  be  a  surplus,  it  is  my  will  and  desire  that  it  be  equally  divided 
among  the  heirs  of  my  deceased  brother,  S.  F.,  and  the  heirs  of  D.  CI,"  i*  wm 
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held  that  as  the  "property  "  mentiQiied  in  the  will  was  a  mixed  fund  of  real 
and  persdoal  estate;  and  was  to  be  applied  in  the  first  place  to  the  payment 
of  debts,  the  execatora  had  a  power  by  implication  to  sell  a  tract  of  land  noi 
specifically  devised  for  the  payment  of  debts  and  for  distribation:  Fotttr  t, 
Craige,  2  Dev.  ft  B.  Eq.  209. 

So  as  distribation  is  the  proper  function  of  the  ezecntor^  and  not  of  tb# 
heir  at  law,  if  the  testator  leaye  a  lif^  estate,  and  at  the  death  of  the  life  ten- 
ant directs  that  the  land  be  sold  and  the  proceeds  distribnted  in  a  specified 
way,  the  power  of  sale  will  go  to  the  executor  by  implication:  Forha  y.  Pso- 
codB,  11  Mees.  ft  W.  630;  &  C,  11  Sim.  152;  12  Id.  628, 636;  Lloyd  ▼.  Taylor, 
S DalL  223;  i/€a2M0« ▼.  OramMwO;  2 Sand.  512;  & a^  Thecass 

of  BeiUham  ▼.  WtUMre,  4  Madd.  44,  is  contrary  npon  this  proposition,  but  its 
authority  is  questioned  in  Fwrbea  ▼.  Peacock,  11  Sim.  152;  12  Id.  528,  536; 
ase  also  Cmfk  t.  FMrook,  8  Hare,  278;  Haydim  ▼.  Wood,  8  Id.  279,  note  a. 

But  where  the  land  directed  to  be  sold  is  devised  to  devisees,  this  is  re* 
garded  as  an  expression  of  intsntion  on  the  part  of  the  testator  that  the  fund 
is  not  to  be  dis^buted  by  the  executor,  and  the  power  of  sale,  if  any  there 
k,  vests  in  the  devisee  or  devisees:  Cb^yer  v.  i^tacA*  5  Baffin.  L.  Cas.  906;  Pa^ 
Anv.  Bamiail,  1  Jacobft  W.  189;  CWiw v. /Wbrool:,  8  Hare, 278;  Haydonv. 
Wood,  8  Id.  279,  note  a;  Geroe  v.  Winter,  5  N.  J.  Eq.  655;  Mapee  v.  Tyler, 
43  Barb.  421;  iPtam  v.  £ee^,  2  Dev.  283;  Clark  r.  Middle,  II  8wg.  A  R.  Zlh 
Before  an  implication  is  raised  there  must  be  an  absence  of  express  devise^ 
end  in  opposition  to  a  devise  it  csn  never  be  raised.    And  a  power  of  sale 
not  expressly  given  to  any  one  is  not  to  be  implied  to  the  executors  because 
the  devisees  of  the  estate  are  minors:  PaUon  v.  BaindaU,  1  Jacob  ft  W.  196. 
So  where  there  is  a  devise  of  the  legal  estate  to  a  particular  person,  and  the 
estate  is  charged  with  the  payment  of  debts  or  legacies,  the  money  must  be 
raised  through  the  instrumentality  of  the  devisee,  and  he  is  the  only  person 
that  can  make  a  legal  title:  Coiyer  v.  Finck,  5  Hoffm.  L.  Oas.  905.    And 
where  real  estate  was  devised  by  the  testator  to  his  three  children  in  fee- 
simple,  to  be  divided  between  them  or  sold,  as  the  majority  of  them  could 
agree,  there  was  no  power  raised  by  implication  in  the  executors,  either  to 
sell  or  divide  the  real  estate,  but  the  power  of  sale  was  in  the  three  devisees, 
and  it  was  held  that  all  must  unite  in  making  the  sale  or  in  effecting  the  pa^ 
titioo,  or  resort  for  this  purpose  must  be  had  to  some  judicial  tribunal:  Qeroe 
V.  fTln^er,  5  N.  J.  Eq.  655;  see  also  Mapee  v.  TyUr,  43  Barb.  421;  bat  see 
Qtroen  v.  Bkiteln,  2  Demarest,  243.    So  where  a  testator  devised  aU  his  estate, 
real  and  personal,  to  his  wife  during  her  natural  life,  after  discharging  all  his 
lawful  debts,  and  from  and  immediately  after  her  decease  he  gave  and  de- 
vised of  the  same  pecuniary  legacies  to  different  relations,  the  residue  of  his 
estate,  whatever  it  might  be,  to  be  equally  divided  between  two  other  rela- 
tions, or  the  surviving  heirs  of  each,  it  was  held  that  the  will  gave  no  power 
to  the  executors  to  sell  the  real  estate:  Clark  v.  BIddle,  11  Serg.  ft  B.  311. 

But  even  here^  if  the  intention  of  the  testator  was  that  the  fund  should  be 
distributed  by  tiie  executor,  he  will  take  the  power  by  implication  under  a 
direction  that  lands  be  sold  notwithstanding  a  devise:  See  Mandkbamn  v. 
McDoneU,  29  Mioh.  78;  &  C,  18  Am.  Bep.  61;  Jenkins  v.  Stonffer,  3  Yeates^ 
163.  Thus  where  a  testator  divided  his  estate  equally  between  his  widow, 
SOD,  and  daughter,  combining  the  entire  property,  real  and  personal,  for  the 
pvpoees  of  the  division,  and  confided  the  whole  to  the  control  and  managa- 
msnt  of  his  executor,  who  was  to  make  no  division,  except  as  to  the  widow's 
share  upon  her  request^  until  the  daughter  should  attain  the  ago  of  twenty- 
four  yeacs^  the  executor,  upon  the  daughter  reaching  that  age,  took  a  powet 
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of  sale  as  to  the  land  by  neoeasaxy  implicatioii,  netwitfastendiag  the  ezpreaa 
devise  to  the  widow  ud  ehildieQ:  ffoUrmm  t.  Tigge»,  7  Atlantio  Bep.  847 
(N.J.). 

SuBViYOBflHiP  OF  PowBR.  — A  mere  dixeotum  in  a  wiU  to  the  ezeontora  to 
sell  lands,  withont  any  words  Testing  in  them  an  interest  in  the  land,  or  cre- 
ating a  tnut,  will  constitate  only  a  naked  power,  which  does  not  sorviTe,  but 
when  anything  is  directed  to  be  done  in  which  third  persons  are  interested  who 
have  a  right  to  call  upon  the  ezecntors  to  ezecate  the  power,  saoh  power  snr- 
▼ires:  JRobertson  ▼.  Oames,  2  Humph.  878;  Peter  ▼.  Beverlp,  10  Pel  532;  S.  C, 
1  How.  134;  see  also  the  note  to  Loekwood  ▼.  8$radky^  12  Am.  Dec  102-104. 
Thus  an  implied  power  of  sale  to  two  or  more  executors  may  be  executed  by 
the  survivors,  if  the  others  die  before  executing  the  power:  Aniermm  v.  Tmr* 
Her,  3  A.  K.  Marsh.  131;  Magruder  v.  Peter,  11  Oill  ft  J.  217;  Chemdkr  v. 
Rider,  102  Mass.  268;  Ua$dy.  Ta^lor,2  DalL  223.  And  so  a  deed  from  ooa 
of  two  executors,  where  the  other  has  not  qualified,  is  a  valid  oxeoution  of  aa 
implied  power  of  sale:  MeaHnge  v.  CromweU,  6  N.  T.  136. 

Where,  if  the  power  of  sale  were  express,  it  might  be  exerdsed  by  the  ex* 
eeutor  of  the  executor,  the  same  rule  will  apply  thon^  the  power  vests  by 
implication:  AiUa  V.  J70t^,  27  Beav.  563;  ^Tathler  v.  C?ai^  13  Met  220, 228; 
CoMin  V.  Egerttm,  21  Wend.  430;  1  Sugden  on  powers,  136.  But  the  wife  of 
the  testator  takes  no  power  of  sale,  thou^  she  is  appointed  executrix  of  the 
will,  where  the  will  directs  that  the  lands  be  sold  upon  her  death,  and  she 
eannot  therefore  vest  this  power  in  her  exeeutor;  WaUer  t.  Logan,  5  B.  Men. 
616;  but  see  Putmam  v.  Siorg,  132  Mass.  206. 

It*  is  generally  maintained,  howsver,  that  the  implied  power  of  sale  oaa 
never  be  executed  by  the  administrator  with  the  will  annexed,  at  least  with- 
ont the  assistance  of  a  decree  of  court:  Dmmiimg  v.  Natkmal  Bank,  6  Lans.  296| 
TakiierY,  Clark,  13  Met  220^  228;  OmUbi  v.  EgerUm,2l  Wend.  430;  In  re 
Clog,  29  Week.  Bep.  5.  An  active  trust  to  invest,  sell,  and  convey  at  disere- 
tion  does  not  devolve  upon  him:  SUmtemburgk  v.  J^oors^  37  N.  J.  Eq.  63w  Se 
where  a  testator  devised  lands  to  his  wife  for  her  life  or  widowhood,  after  her 
death  or  marriage  to  his  son  for  life,  and  after  the  death  of  the  son  to  be  sold, 
and  the  proceeds  divided  among  certain  ehildren,  the  direction  for  a  sale  could 
no^be  executed  by  the  administrators  de  borne  ncm  cmn  iestameHio  atmeue:  Chatii' 
dkr  V.  Dehplame,  4  Del  Ch.  503.  But  in  FtUnam  v.  Storg,  132  Mass.  205,  it 
was  held  that  if  a  will  provides  that^  after  the  decease  of  the  testator's  wife, 
who  is  the  executrix,  and  to  whom  the  use  and  income  of  his  estate  are  given 
during  her  life,  all  the  estate  shall  be  converted  into  money,  and  does  not  in 
terms  specify  the  person  who  shall  do  this,  the  power  to  sell  the  real  estate 
left  by  the  testator  is  by  neoessaxy  implication  given  to  the  administrator  de 
bonie  non  with  the  will  annexed,  as  there  is  no  other  person  to  execute  the 
power. 

PowEB  OF  Salb  bt  Impuoaxion  vbom  Aot8  Dibbotbd  to  bb  Pbriobmbb 
though  no  express  direction  for  sale  is  made. 

Charge  qfD^fie  on  Land.  — We  have  seen  that  where  a  testator  directs  that 
his  land  be  sold  for  the  payment  of  debts,  the  executor  will  take  a  power  of 
sale  by  implication:  See  Blai<^  v.  Wilder,  I  Atk.  420;  KeuMon  v.  Bemiet,  1  Bra 
C.  C.  136;  Mayruder  v.  Peter,  11  Gill  A  J.  217;  Foeter  v.  Craige,  2  Dev.  k  K 
Eti  209;  1  Sugden  on  Powers,  135,  137.  At  common  law  the  real  estate  of  a 
decedent  could  not  be  sold  by  the  executor  for  the  payment  of  debts,  unless 
it  was  expressly  charged  for  that  purpose,  since  otherwise  it  descended  to  the 
heirs  unaffected  with  any  power  in  the  executors,  and  the  remedy  of  the  cred< 
itors,  if  any,  was  against  the  heirs:  See  Tieknor  v.  Harrie,  14  N.  H.  27^;  S.  a. 
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10  Am.  Dec  I86w  Bat  in  England,  when  the  wiU  makes  m  general  charge  of 
the  testator's  debts  vpon  the  realty  for  such  deficiency  as  the  personal  estate 
shall  be  insofficient  to  pay,  the  ezecntors  take  an  implied  pon  er  of  sale,  ainoe 
the  proceeds  are  to  pass  through  their  hands  in  the  execution  of  their  office,  and 
since,  as  the  executors  are  to  apply  the  fund,  the  testator  mnst  have  intended 
them  to  raise  it:  Hdbmaon  y.  Lowater^  17  Beav.  601;  8. 0.  on  appeal,  5  DeGtex, 
M.  ft  G.  272;  Colyer  y.  .^^mA,  5  H.  L.  Ou.  906;  JETocfiBiMOfi  y.  e«mm  IJohns. 
ft  H.  903,  909;  Wri^  y.  Sfhei,  21  Beay.  837;  Sabin  y.  Heape,  27  Id.  663y 
OodmgY.  Carter,  1  OoIL  C.  0. 644  And  the  same  rule  preyaals  in  New  Jersey: 
Dewef's  Ea^v  y.  Bvggtes,  25  N.  J.  Eq.  35;  Hagffert^  y.  Lafdermm,  80  Id.  37; 
but  see  Dm  y.  Atten,  2  K.  J.  L.  45.  But  in  New  York  this  rule  is  not  ao* 
eepted,  and  it  is  held  that  a  power  to  sell  lands  will  not  be  implied  in  the  ex« 
ecuton  from  the  fact  that  the  lands  of  the  testator  are  charged  with  the 
payment  of  debto:  Inrethe  WiUqfFox,  52  K.  Y.  53a  And  in  England,  in 
the  case  of  Doe  y.  HufjfuUf  6  Ex.  223,  the  same  rule  was  enunciated,  but  this 
case  was  afterwards  doubted  in  Robkmm  y.  LowOerf  17  Beav.  601.  And  the 
matter  is  now  settled  in  England  by  the  statute  22  A  23  Vict,  c  35»  sec. 
16,  which  proyides  that  where  there  is  a  general  change  of  debts,  and  no  dis- 
tinct proyisioin  is  made  as  to  the  person  by  whom  the  sale  is  to  be  made,  then 
the  execntors  take  an  implisd  power  to  s^  for  the  payment  of  debts.  Bot 
even  under  this  statute  an  administrator  will  not  take  an  implied  power  of 
sale:  /»  f«  CZoy,  29  Week.  Bep.  5. 

In  Oodbtg  y.  Carter,  1  CoO.  O.  &  644^  the  testator,  after  giving  a  general  di» 
rection  for  payment  of  his  debts,  gave  and  bequeathed  all  his  real  and  personal 
estates  to  his  wife  for  life,  and  after  her  decease  directed  all  his  real  and  per- 
sonal estate  to  be  sold,  and  the  proceeds  divided  among  certain  persons  named, 
and  appmnted  his  wife  and  another  his  exeentrix  and  executor,  and  it  was 
held  that  the  intention  of  the  testator  was  that  the  Uf e  estate  of  the  wife 
should  be  subject  to  the  payment  of  debts,  and  that  the  executrix  and  execu- 
tor took  an  implied  power  to  sell  the  real  estate  for  this  purpose;  but  the 
court  would  not  compel  the  purchaser  to  take  the  title  without  the  concur- 
rence of  the  heir  at  law:  See  also  Cook  v.  Daumon,  29  Beav.  123,  126,  127; 
d.  C.  on  appeal,  8  De  Qex^  F.  ft  J.  127,  128.  A  testamentary  charge  of  real 
e^te  with  the  payment  of  debts  generally  authorises  a  trustee,  to  whom, 
after  imposing  the  charge,  the  testator  has  devised  the  land  upon  a  trust  for 
other  persona,  to  sell  or  mortgage  the  land  charged,  and  exempts  the  pur- 
chaser or  mortgagee  from  liability  to  see  to  the  application  of  the  purchase  or 
mortgage  money:  BaU  v.  Harris,  4  Mylne  ft  G.  264. 

Where  the  lands  are  devised,  the  executor  will  not  take  a  power  of  sale^ 
though  annexed  to  the  devise  are  the  words  "  after  all  my  debts  are  paid  ": 
DunnY.  Keeiing,2J)e7.  283.    &99  9JiaoDewey*sEa^r§v,  Jhiggle8,26'S.  J.  Eq.  35. 

Astigmneni  or  Trust  Deed  for  Paymeid  qfDd>ts.  —  An  assignment  or  con- 
veyance of  personal  or  real  property,  or  of  real  and  personal  property,  gives 
the  assignee  or  trustee  of  necessity  a  power  of  sale.  The  estate  is  vested  in 
the  trustee  or  assignee  by  the  deed  of  the  owner,  and  it  is  within  the  scope 
of  his  fiduciary  authority  to  sell  for  the  purposes  of  the  trust:  Ooodrieh  v. 
Proctor,  1  Gray,  567;  OoM  v.  Lamb,  11  Met.  84;  Stall  v.  dnehnati,  16  Ohio 
Bt  169;  WUliams  v.  0<ey,  8  Hnmph.  653;  8.  O.,  47  Am.  Dec.  632;  Cherry  v. 
Onene,  21  Bep.  878  (BL);  Wood  v.  Ynaie,  4  Myhie  ft  O.  481.  A  trust  deed 
ui  .real  and  personal  property  to  pay  debts,  and  for  the  support  of  the  gran- 
tor's family  from  the  income  or  principal  as  should  be  necessary,  and  for  the 
accumulation  and  division  of  any  surplus,  gives  the  trustees  power  by  impli- 
esticn  to  sell  the  real  estate:  Chtrry  v.  Cfrtene,  21  Bep.  378  (I1L), 


216  Baxkdi  v.  Bankis.  [DlinoiB, 

Bat  an  aangnnMnt  thfti  does  not  purport  to  convey  land  will  not  give  the 
troBteet  a  power  of  sale  over  it:  BalBer  v.  Orookahank,  I  Wbart  Dig.,  Gtfa  ed.. 
Deb.  k  Cred.  pL  STCX  So  an  nnaealed  instnunent  conveying  land  in  tnut  to 
lecnre  the  payment  of  a  debt  is  not  BofHoient  per  §e  to  anthoriBe  a  aale  and 
oonveyanoe  of  the  land  by  the  trustee.  The  instrument  creates  merely  an 
equitable  lien  npon  the  land,  which  may  be  enforced  by  a  conrt  of  equity: 
Lmtan  v.  Bolpf  12  Ma  667.  And  so  a  conveyance  of  land  in  trust  to  pay  out 
of  the  rents  and  profits  the  grantor's  debts»  and  to  support  the  grantor,  his 
wife  and  children,  and  at  his  death  to  divide  it  among  his  children,  gave  no 
right  to  sell  for  the  payment  of  debts,  or  for  any  purpose:  Mutidy  v.  Foicter, 
3  Gratt.  5ia 

ImpSecUkm  qf  Power  qf  Sale  from  Direetkm  to  Dwide  and  Ineea  Propertif^ 
ete.  — No  precise  form  of  words  is  necessary  to  the  creation  of  a  power;  if 
the  intention  to  confer  the  power  is  apparent,  to  enable  the  executor  to  exe- 
cute the  trusts  of  the  will,  the  power  will  be  implied:  Wmttan  v.  •/ones,  6 
Ala.  654.  And  any  words  which  show  an  intention  to  create  a  power  of 
sale,  or  any  form  of  instrument  which  imposes  duties  upon  a  trustee  that  he 
cannot  perform  without  a  sale^  will  necessarily  create  a  power  of  sale  in  the 
trustee:  2  Perry  on  Trusts,  sec  766;  but  see  Seeger'e  Ex*re  v.  Seeger,  21 
N.  J.  £q.  90.  Thus,  where  the  testator  provides  for  an  equal  division  of  his 
property  among  his  children  upon  the  youngest  attaining  his  majority,  and 
the  realty  is  not  capable  of  advantageous  partition,  a  power  of  sale  over  the 
realty  wOl  be  conferred  upon  the  executors  by  implication:  Oeneu  v.  SnUdn^ 
2  Demarest,  243.  So  where  the  testator  directs  that  his  estate,  real  and  per- 
sonal, be  divided  into  seven  parts  and  distribnted  to  his  seven  children 
respectively,  this  gives  the  executors  an  implied  power  of  sale:  Winston  v. 
Jones,  6  Ala.  66a  In  Stewart  v.  ffamUton^  37  Hun,  19,  the  testotor,  by  the 
first  clause  of  his  will,  gave  and  bequeathed  to  his  executors  all  his  property, 
both  real  and  personal,  of  every  name  and  aature,  in  trust  for  the  purposes 
thereinafter  named.  He  then  gave  legacies  to  various  persons,  and  then 
directed  the  residue  of  his  estate  to  be  divided  equally  among  certain  persons 
named;  and  the  will  also  provided:  "I  enjoin  my  executors  not  to  sell  any 
of  the  real  estate  under  three  years,  unless  sold  to  advantage.  Sold  on 
time,  if  to  advantage  **;  and  it  was  held  that  an  implied  power  to  sell  nal 
estate  was  conferred  upon  his  executors,  and  that  the  dause  enjoining  a 
sale  for  three  years  was  not  intended  to  suspend  the  power  of  alienation,  but 
merely  to  allow  the  executors  to  hold  the  real  estate  for  that  time,  if  they 
thought  best. 

A  bequest  of  an  annui^  payable  out  of  lands  gives  the  executor  a  power 
to  dispose  of  the  lands  by  sile  or  otherwise,  adequate  to  the  performance 
of  the  bequest:  Ex  parte  EUiott,  5  Whart.  624;  S.  C,  34  Am.  Dec  672.  So 
where  the  testator,  after  directing  the  payment  of  his  debts  and  of  some  spe- 
cific legacies,  devised  and  bequeathed  the  residue  and  remainder  of  his  ests^ 
real  and  personal,  to  his  executors  in  trust,  to  invest  the  same  and  pay  the 
income  to  his  wife  daring  life,  and  at  her  death  the  balance  to  his  heirs  at 
law,  it  was  held  that  a  power  to  sell  and  convey  the  real  estate  of  the  testator 
by  the  executors  is  fairly  to  be  implied:  LMngeton  v.  Murraif,  39  How.  Pr. 
102.  And  so  where  property  is  given  to  executors  in  trust,  to  be  equally 
divided  among  the  testator's  children,  with  a  direction  to  pay  the  sons  their 
shares,  and  to  hold  the  daughters'  shares,  and  pay  them  the  income  thereof  in 
half-yearly  payments  for  life,  the  execatora  hare  power  to  sell  the  testator's 
laadi:  i?eldker  V.  BsJdber,  38  K.  J.  £q.  126.  ht  BaUomtime  y.  FrMtgkM^mi,^ 
Id.  266,  the  testator  anthorind  and  empowered  his  exeoaton  to  oontinna  lui 
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interest  in  two  firmsy  of  which  the  taitator  was  a  Dwrnber,  and  to  f  onn  th« 
6niifl  into  a  joint*  stock  company,  and  to  reoeiyo  and  hold  stock  in  the  same, 
hi  the  place  and  stead  of  his  interests  therein,  for  the  benefit  of  his  estate; 
and  it  was  held  that  tho  ezecators  were  anthoriaed  to  continue  in  the  busi- 
ness of  the  firms  all  the  property  of  the  testator  embarked  therein  at  the 
time  of  his  decease,  indnding  real  estate  owned  by  him  indiyidaally  and  as 
a  partner  and  that  held  by  him  in  trust  for  the  firm,  and  that  the  execators 
had  power  to  act  in  forming  a  corporation,  and  to  convey  to  the  coiporation 
the  testator's  interest  in  the  firms,  including  the  real  estate.  And  so  a  power 
of  sale  is  given  to  an  executor  by  implication  where  the  testator  directs  some- 
thing to  be  done  which  necessarily  implies  that  the  realty  is  to  be  first  sold. 
Thus,  a  direction  to  the  executor  to  "ooUect**  and  ''pay  over"  to  certain 
persons,  in  trust  for  charitable  purposes,  the  residue  of  the  testator's  realty 
and  personalty,  "without  sacrificing  too  much  by  forcing  the  sale  thereof," 
give  a  power  of  sale  to  the  executor  by  implication:  CMng  v.  Emerge  16  Pick. 
107;  S.  O.,  26  Am.  Dec  645;  but  see  Seeger's  Eoin  ▼.  Se/tger^  21  N.  J.  Eq.  90. 

The  rule  as  to  other  trustees  is  the  same  as  that  obtaining  in  respect  to 
executors.  Thus,  where  real  estate  was  devised  to  a  trustee,  his  heirs  and 
representatives  in  trAst,  to  invest  and  reinvest  the  same  from  time  to  time  in 
stocks  or  other  safe  securities,  and  to  pay  over  annually  the  income  thereof, 
together  with  two  hundred  dollars  of  the  principal  to  the  testator's  daughter 
during  lif e^  and  after  her  decease  to  pay  and  transfer  the  whole  of  the  trust 
fond  to  her  children,  the  trustees  by  necessary  implication  had  the  power  to 
sen  the  real  estate  disehazged  of  the  trust:  PMrrfie  v.  Wlvilnefi^  20  Pick.  25. 
8o  in  ToU  v.  LaOibmy^  K  R.  1  Eq.  174^  a  marriage  settlement  of  personalty 
cimtained  a  power  authorizing  the  trustees  to  sell  the  trust  funds  and  invest 
in  the  purchase  of  real  estate,  and  provided  that  the  real  estate  so  purchased 
should  be  considered  as  personal  estate  for  the  purposes  of  the  settlement. 
Under  this  settlement,  though  it  contained  no  express  power  of  sale  over  the 
land  so  purchased,  the  trustees  nevertheless  had  the  power  to  sell  it. 

But  where  an  estate  was  conveyed  to  a  trustee  in  trust  for  a  corpora- 
tion, to  be  conveyed  by  him  under  the  direction  of  the  directors,  and  upon 
his  failure  to  convey,  they  to  appoint  other  trustees  by  deed,  a  deed  signed 
by  the  president  and  directors  conveyed  no  estate,  though  it  recited  that 
they  were  the  successors  of  the  trustee:  Bumgamer  v.  CoggmoeU,  49  Mo. 
259.  A  power  to  locate  and  survey  land  gives  no  power  to  sell;  and  an  ex- 
pression on  the  part  of  the  donor  that  he  would  gladly  sell  part  of  the  land 
at  a  low  rate  to  procure  money  to  defray  the  expense  of  the  residue  does 
not  anthotise  the  penon  to  whom  it  is  addressed  to  sail:  JloofV  v.  LoekM,  9 
Bibb^fiO. 


(toudy  V.  Hall. 

[86  ILUNOIS,  818.1 

Aomm  or  Oovbt,  wmor  Gollatkbali.t  Called  in  Qunriov,  will  be  ra- 
farred  either  to  its  general  or  its  statutory  powers,  as  may  be  necessary 
to  sustain  its  jurisdiction,  and  without  reference  to  any  such  mere  matter 
of  form  as  the  address  of  the  petition. 

AmamBTRATOs'd  Konai  of  Appuoation  fob  Ojunol  of  Salb  of  Dicb- 
mnrr's  Rxaltt  is  sufficient,  notwithstanding  the  objection  that  it  was 
not  dated,  and  no  state  was  named,  where  the  notioe  stated  that  the  ap- 
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plication  woald  be  made  *'at  the  nesrt  term  of  the  Falton  County  circoit 
oonrt,  to  be  holden  in  Lewiston,  on  the  aecond  Monday  in  March  next,** 
and  the  notice  waa  pablished  in  a  newspaper  printed  in  Lewiston,  Ful- 
ton County,  Illinois,  the  first  publication  being  in  October  preceding  the 
March  term,  when  the  petition  was  filed. 

Ho  Special  Form  or  Noticb  or  Application  ioe  Obdee  or  Sale  or  Db- 
cedemt's  Realty  being  giren  by  statute,  such  notice  is  not  to  be  sub* 
jected  to  hypercriticism;  and  the  simple  question  is,  Would  any  person 
reading  it  be  advised  of  the  time  and  place  when  and  where  the  petition 
would  be  presented,  and  its  objects  T 

Partioulab  Day  in  Term  on  Which  FKniON  iob  Leave  to  Sell  Di- 
0Ei>ENT*8  Realty  will  be  presented  need  not  be  named  in  the  adminia- 
trator's  notice  thereof. 

Failure  or  Guardian  ad  Lrxm  to  Answsr  iob  One  or  Imtant  Heibs 
a  petition  for  an  order  of  sale  of  a  deoedent's  real^  does  not  affsot  the 
jurisdiction  of  the  court  to  pronounce  its  decree,  since  Juriadiotioii  of  the 
persons  is  acquired  by  publication  of  the  notioe. 

Rbteraal  or  Decree  by  ViRTini  or  Which  Ai»cini8TBA!tob  Sold  Lanb 
does  not  divest  title  of  a  third  penon  purchasing  at  the  sale,  or  those 
claiming  under  him,  if  the  court  had  jurisdiotioii  of  the  parties  and  sub- 
ject-matter. 

Where  Court  has  JuBiaDiorioN  or  Pabties  and  Subjbot-matteb,  acta 
performed  and  rights  acquired  by  third  paraons  under  its  judgment  or 
decree,  and  while  it  remains  in  f oroo^  must  be  sostsined,  notwithstandiQg 
a  subsequent  revenaL 

EjECTMENTf  the  question  involved  being  the  validity  of  an 
administrator's  sale.    The  opinion  states  the  case. 

W.  O.  Ooudyj  pro  m. 

/.  8.  Bailey  f  for  the  appellee. 

By  Court,  Lawrence,  J.  This  is  an  action  of  ejectment,  in 
which  the  plaintiffs  below,  who  are  also  the  plaintiffs  in  error, 
claimed  title  nnder  the  heirs  of  one  John  Fridley,  deceased, 
and  the  defendant  claimed  under  a  deed  from  his  administra- 
tor. The  decree,  by  virtue  of  which  the  administrator  sold, 
was  afterwards  reversed  in  this  court  upon  a  writ  of  error 
brought  by  the  heirs.  The  case  is  reported  in  25  III.  146.  The 
case  at  bar  depends,  first,  upon  the  character  of  the  judicial 
proceedings  anterior  to  the  sale;  and  secondly,  upon  the  effect 
of  the  reversal.  The  first  point  evidently  resolves  itself  into  a 
pure  question  of  jurisdiction. 

It  is  first  urged  by  the  counsel  for  the  plaintiffs  in  error, 
that  the  petition  for  leave  to  sell  was  addressed  by  the  admin* 
istrator  to  the  judge  '4n  chancery  sitting,"  and  that  there- 
fore the  question  of  jurisdiction  is  to  be  determined,  not  by 
the  statute  of  wills,  but  by  the  general  principles  of  chancery 
practice.    The  case  of  CaH  v.  Bote^  17  111.  276,  cited  in  sup- 
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port  ef  this  position,  was  a  proceeding  in  partition  in  regard  to 
which  the  court  had  both  a  statutory  and  a  general  chancery 
jurisdiction,  and  the  address  of  the  bill  was  there  held  to  in- 
dicate the  intention  of  the  party  as  to  which  jurisdiction  he 
sought  to  call  into  action.  But  the  court  could  not  take  juris- 
diction of  an  administrator's  petition  of  this  specific  character, 
and  grant  the  particular  relief  sought,  except  by  virtue  of  the 
statute,  and  the  petition  clearly  shows  it  was  the  statutory 
power  of  the  court  that  was  invoked.  Besides,  the  action  of 
the  court,  when  collaterally  called  in  question,  will  be  referred 
either  to  its  general  or  its  statutory  powers,  as  may  be  neces* 
sary  to  sustain  its  jurisdiction,  and  without  reference  to  such 
a  mere  matter  of  form  as  the  address  of  the  petition.  Its  juris- 
diction depends  upon  weightier  considerations.  In  this  case, 
however,  the  address  was  not  improper,  because  the  jurisdic- 
tion invoked  is  of  an  equitable  character,  and  this  species  of 
business  is  always  transacted  on  the  chancery  side  of  the  court. 
The  question  then  is,  Did  the  court  have  jurisdiction  under 
the  statute?  It  is  urged  that  the  notice  is  insufficient  because 
no  state  is  named,  and  because  the  notice  is  not  dated.  The 
advertisement  is  as  follows: — 

'^ Administrator's  Notice. — Notice  is  hereby  given  to  all 
persons  interested  in  the  estate  of  John  Fridley,*deceased,  that 
application  will  be  made  at  the  next  term  of  the  Fulton  County 
circuit  court,  to  be  holden  in  Lewiston,  on  the  second  Monday 
in  March  next,  for  an  order  for  the  sale  of  all  or  so  much  of 
the  real  estate  of  said  deceased  as  will  be  sufficient  to  pay  his 
debts,  to  wit  [description  of  the  lands];  when  and  where  all 
persons  interested  may  attend  and  show  cause,  if  any  they 
have,  why  said  property  should  not  be  sold  for  the  purposes 
aforesaid.  Abraham  Murphy,  Adm'r." 

The  words  *'  state  of  Illinois  "  do  not  appear  in  the  adver- 
tisement. It  was,  however,  published  for  the  requisite  time 
in  a  newspaper  printed  in  Lewiston,  Fulton  County,  the 
first  publication  being  in  October  preceding  the  term  of  the 
court  when  the  petition  was  filed.  No  special  form  is  given  by 
the  statute,  and  this  notice  is  not  to  be  subjected  to  hypercriti- 
cism.  The  simple  question  is,  Would  any  pH3rson  reading  it 
be  advised  of  the  time  and  place  when  and  where  the  petition 
would  be  presented,  and  its  objects?  The  answer  cannot  be 
doubtful.  The  paper  was  published  in  Lewiston,  Fulton  County, 
iu  the  state  of  Illinois.  Could  a  person  reading  the  advertise- 
ment suppose  that  'Hhe  Fulton  County  circuit  court  to  be 
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holden  in  Lewiston,"  described  in  the  advertisement,  referred 
to  some  possible  Fulton  County  in  another  state?  And  so  of 
the  date.  Could  the  reader,  finding  this  notice  in  a  popcr 
bearing  date  October  29,  1847,  have  any  doubt  but  that  "^  the 
next  term  "  of  the  court,  to  be  holden  "  on  the  second  Monday 
of  March  next,"  referred  to  the  month  of  March  next  after  the 
date  of  the  paper.  It  would  be  most  unjust  to  oyertum  titles 
acquired  by  innocent  purchasers  at  public  sales  upon  such 
minute  criticism.  We  have  to  consider  whether  the  object  of 
the  law  has  been  substantially  attained,  and  whether  a  reason- 
able person,  in  the  exercise  of  his  ordinary  faculties,  reading 
this  notice,  would  be  apprised  by  it  in  what  court  and  at  what 
term  the  petition  would  be  presented.  Counsel  do  not  object 
that  no  particular  day  in  the  term  was  named  in  the  notice, 
nor  do  we  deem  that  necessary,  notwithstanding  a  possible  in* 
ference  to  the  contrary  might  be  drawn  from  a  casual  expres- 
sion in  the  opinion  in  the  case  of  Oibaon  v.  BM^  30  111.  179. 

It  is  also  objected  that  the  guardian  ad  litem  did  not  answer 
for  one  of  the  infant  heirs.  This,  however,  does  not  affect  the 
jurisdiction  of  the  court.  In  the  case  of  Oib9on  v.  RoUj  27  111. 
91,  it  is  decided  that  jurisdiction  of  the  subject-matter  is  ac- 
quired by  filing  the  petition,  and  jurisdiction  of  the  persons 
by  publication  of  the  notice.  We  entertain  no  doubt  of  the 
correctness  of  this  decision.  But  in  this  case,  after  having 
thus  acquired  jurisdiction,  the  court  did  its  duty  by  appoint- 
ing a  guardian  ad  litem  for  all  the  infant  heirs,  and  the  fact 
that  this  guardian  failed  to  answer  for  one  of  them  certainly 
did  not  take  away  from  the  court  the  power  to  pronounce  its 
decree.  The  infant  and  the  guardian  were  both  in  court,  and 
that  decides  the  question  of  jurisdiction,  which  alone  we  are 
now  considering. 

This  brings  us  to  the  last  question  in  this  case, — the  effect 
of  a  reversal  of  the  decree.  It  is  urged  by  the  counsel  for  the 
plaintiffs  in  error  that  this  destroys  the  title  acquired  by  the 
sale,  although  the  land  was- bought  by  a  third  person,  and  has 
since  been  several  times  transferred.  The  case  of  Wambaugh 
V.  Gates^  8  N.  Y.  138,  is  cited  in  support  of  this  position.  The 
point  is  not  reasoned  by  the  court  in  that  case,  but  it  seems  to 
be  taken  for  granted  sub  Mentio  that  the  title  reverts  on  the 
reversal  of  the  order  of  sale.  Whether  that  may  not  depend 
upon  some  statutory  provision  of  the  state  of  New  York  we 
are  not  advised.  We  are  certainly  at  a  loss  to  imagine  how 
the  decision  is  to  be  sustained  upon  reason  or  principle.    That 
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ibe  title  acquired  by  a  third  person  through  a  sale  under  a 
general  judgment  and  execution  is  not  affected  by  a  subse- 
quent reversal  of  the  judgment,  is  a  principle  of  law  too  well 
settled  to  need  the  citation  of  authorities.  Yet  what  differ- 
ence is  there,  in  principle,  between  that  case  and  a  sale  by  an 
administrator?  In  the  one  case,  the  sheriff  acts  under  a  gen- 
eral authority  from  the  court  to  sell  all  the  lands  of  the  de- 
fendant that  may  be  necessary  to  satisfy  the  debt.  In  the 
other,  the  administrator  acts  under  a  special  order  directing 
him  to  sell  certain  specified  lands.  But  in  both  cases  it  is 
the  exercise  of  a  power,  and  in  both  cases  this  power  rests 
upon  precisely  the  same  basis,  to  wit,  the  authority  of  the 
court.  If  the  court  has  jurisdiction  to  render  the  judgment, 
or  to  pronounce  the  decree,  that  is,  if  it  has  jurisdiction  over 
the  parties  and  the  subject-matter  then,  upon  principles  of 
universal  law,  acts  performed  and  rights  acquired  by  third 
persons  under  the  authority  of  the  judgment  or  decree,  and 
while  it  remains  in  force,  must  be  sustained,  notwithstanding 
a  subsequent  reversal.  The  necessity  of  this  rule,  as  founded 
upon  important  considerations  of  public  policy,  is  too  apparent 
to  admit  of  dispute.  Society  should  be  able  to  rely  upon  the 
judgments  and  decrees  of  its  courts,  and  although  it  knows 
that  they  are  liable  to  be  reversed,  yet  it  has  a  right,  so  long 
as  they  stand,  to  presume  they  have  been  properly  rendered. 
The  contrary  doctrine  would  be  fatal  to  judicial  sales,  and  to 
the  marketable  value  of  titles  derived  from  them.  The  naked 
question  of  jurisdiction  is  generally  of  easy  determination,  but 
how  rarely  would  the  most  accomplished  lawyer,  called  upon 
to  examine  a  title  depending  upon  judicial  proceedings,  often 
long  and  intricate,  be  able  to  decide,  with  any  certainty, 
whether  or  not  a  technical  error  has  crept  into  the  record  1 
Questions  similar  in  their  general  character  have  often  been 
before  this  court,  and  it  has  inflexibly  adhered  to  the  rule  we 
have  expressed, — that  when  the  validity  of  acts  done  under  a 
judicial  proceeding  is  collaterally  called  in  question,  we  have 
to  look  only  to  the  jurisdiction,  and  if  that  is  found  to  have 
existed,  then  it  matters  not  how  erroneous  the  proceedings  of 
the  court  may  have  been,  the  rights  of  third  persons,  acquired 
while  such  proceedings  were  unreversed,  and  by  virtue  of 
them,  must  be  protected:  McLagan  v.  Brown j  11  111.  523; 
Young  v.  Lorain^  11  Id.  637  [52  Am.  Dec.  463];  Iverson  v. 
Lobergj  26  Id.  179  [79  Am.  Dec.  364];  Stow  v.  Kimbali,  28  Id. 
107;  Fitzgibhm  v.  Lake,  29  Id.  165;  G<mdy  v.  HaU,  30  Id.  109; 
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McJlhon  V.  Love,  IS  111.  486  [54  Am.  Dec.  449];  Peak  v.  Shasted, 
21  Id.  137  [74  Am.  Dec.  83];  Orignon^s  Lessees  v.  Astor,  3 
How.  340. 

We  have  only  to  Bay,  in  conclusion,  that  there  is  no  class  of 
public  sales  better  entitled  to  a  just  degree  of  protection  than 
those  of  administrators.  Purchasers  are  not  to  be  discouraged 
by  the  apprehension  that  through  some  slight  defect  of  form 
they  may  lose  both  their  land  and  their  money,  and  their  title 
remain  beyond  even  the  healing  power  of  the  statute  of  limita- 
tions, until  the  heirs  attain  their  majority,  and  the  time  for 
bringing  a  writ  of  error  has  expired.  A  rule  involving  these 
consequences  would  be  most  injurious  to  infants,  by  leading 
inevitably  to  the  sacrifice  of  so  much  of  their  real  estate  as  the 
administrator  might  find  it  necessary  to  sell.  No  prudent 
man  would  buy,  at  a  price  approaching  the  value  of  the  land, 
if  he  felt  that  his  title  was  to  depend  upon  the  decision  of  a 
writ  of  error  to  be  brought  at  some  distant  day.  As  the  rule 
is  now  understood,  although  there  are,  undoubtedly,  occasional 
instances  of  hardship,  yet  probably  there  is  no  other  class  of 
public  sales  of  real  estate  in  which  there  is  so  little  sacrifice 
as  in  sales  by  administrators. 

In  confirmation  of  the  views  above  expressed  as  to  the  in- 
tent of  the  legislature  to  uphold  these  sales,  reference  may  be 
had  to  the  106th  section  of  the  statute  of  wills,  which  provides 
that  if  an  administrator,  professing  to  sell  under  an  order  of 
court,  shall  make  such  sale  contrary  to  the  provisions  of  this 
chapter,  he  shall  incur  a  penalty  of  five  hundred  dollars,  **  pro- 
vided, that  no  such  offense  shall  be  deemed  to  affect  the  validity 
of  such  sale."  Although  this  doubtless  refers  to  irregularities 
committed  after  the  order  of  sale,  yet  the  provision  shows  the 
desire  of  the  legislature  to  give  stability  to  this  species  of  title. 

Decree  affirmed. 


Action  of  Coxtrt,  when  Collaterally  Galled  in  Qdsstion,  will  bi 
Referred  either  to  its  general  or  its  statutory  powers,  as  may  be  necessary 
to  sustain  its  jurisdiction,  and  without  reference  to  any  such  a  mere  matter 
of  form  as  the  address  of  the  petition.  The  principal  case  is  cited  to  this 
point  in  Bobaon  v.  Bhoan,  62  111.  153;  Nichola  v.  MUehell,  70  Id.  261.  Tht 
judgment  of  a  court  having  jurisdiction  of  the  parties  and  subject-matter  i4 
presumed  to  be  valid:  Hendrkkion  v.  8t.  Louis  etc,  R,  R.  Co.,  84  Am.  Dec.  76^ 
and  note  78;  Y<mng*a  AdmW  v.  Raihbone,  84  Id.  151. 

Failure  of  Exbcutob  or  Administrator  to  Qive  Propkb  Nonos  of 
application  for  order  of  sale  of  decedent's  realty,  whether  invalidates  sale: 
See  Oibba  v.  Shaw,  84  Am.  Dec.  737;  Cfibaon  v.  RoU,  83  Id.  181,  and  note  183. 

Failure  to  Name  Ck>UNTT  or  State,  or  to  Insert  Date  in  administimr 
tor's  notice  of  application  for  leave  to  sdl  real  estate  does  not  invaUdata  it» 
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M  the  time  md  place  may  be  aeoertained  from  the  newspaper  in  which  the 
notice  is  published.  The  principal  case  is  dted  to  thie  effect  in  Moore  y.  HeU^ 
t9  IlL  261;  Finch  v.  Sink,  46  Id.  170;  Cflark  v.  Mar/eld,  77  Id.  263;  Mcim 
▼.  Turner,  16  WalL  365. 

Whk&b  NoTiGi  or  Afplioation  loa  Obdkb  or  Salb  of  Land  of  Db- 
OIDBXT  does  not  specify  the  day  of  the  term  on  which  the  petition  will  be 
presented,  it  may  be  presented  at  any  time  during  the  term:  Oromme  t 
Thorp,  42  IlL  122,  citing  the  principel  case.    See  also  Oibnm  ▼.  Soli,  83  Am. 
Dec.  181,  and  note  183. 

FaILUBB  of  QUABBIAII  AD  LiTBM  TO  AK8WIB  FOB  OVB  OF  MlKOB  HbXBS 

does  not  take  away  the  jurisdiction  of  the  oourt  to  decree  a  sale  of  the  dece- 
dent's realty.  The  principal  case  is  cited  to  this  effect  in  Ooffe  y.  Schroder, 
73111.47;  ifad^den  y.  Cooper,  47  Id.  862.  In  (7t&«m  y.  i^oA;  81  Am.  Dec.  219, 
cited  in  the  principal  case,  it  is  held  that  proceedings  by  an  adnynistrator  te 
sell  real  estate  bind  infant  heirs,  though  they  are  not  nominally  made  parties 
to  the  proceedings. 

SUBSEQITBNT  REyEBSAL  OF  JcTDOMBNT  WILL  NOT  DiyEST  TlIliB  OF  StBANOEB 

who  purchases  at  sale  where  the  court  had  jurisdiction  of  the  parties  and  sub- 
ject matter:  Jeeup  y.  City  Bank  qf  Sadne,  82  Am.  Dec.  703,  and  note  705; 
McBride  and  Murphy  v,  Lonfficorth,  84  Id.  883;  Ooswn  v,  DonakUon,  68  Id. 
723.  The  principal  case  is  cited  to  this  point  in  Hobeon  y.  Swaji,  62  HI.  155; 
Feasier  y.  Flendng,  56  Id.  460;  Moore  y.  Neil,  39  Id.  262;  Wadhame  v.  Oay, 
73  Id.  422;  Madden  y.  Cooper,  47  Id.  362.  Where  the  oourt  has  jurisdiction 
oyer  the  parties  and  subject-matter,  acts  performed  and  rights  acquired  by 
third  persons  under  the  authority  of  its  judgment  or  decree,  and  while  it  re- 
mains in  force,  must  be  sustained,  notwithstanding  a  subsequent  reyersal: 
Hcbwn  y.  Ewan,  62  IlL  155;  FecuUr  y.  Fleming,  56  Id.  460;  Carpenter  v.  Dex- 
ier,  8  WalL  531,  citing  the  principal  case.  Society  should  be  able  to  rely 
upon  the  judgments  and  decrees  of  its  courts,  and  although  it  knows  thiU 
they  are  liable  to  be  reyersed,  yet  it  has  a  right  so  long  as  they  stand  to  pre* 
sume  that  they  haye  been  properly  rendered:  Wadhame  y.  Cfay,  73  IlL  422. 

CooBT  Aoquibbs  JuBiaDicnoN  OF  SuBJXor-HATrsR  BT  FnjKQ  OF  Pbtitiob 
el  an  administrator  for  leaye  to  sell  real  estate,  and  jurisdiction  of  the  per- 
son by  publication  of  the  notice,  or  by  seryice  of  the  notice,  as  proyided  bj 
the  statute:  Gage  y.  Sdiroder,  73  IIL  47,  citing  the  principal  case;  CKbeon  y. 
SoU,  81  Am.  Dec  219. 

FiNBiKo  OF  CkyuBT  THAT  Dbfbndants  wbbb  Dult  Notzfxbd  bt  Pubu- 
OATiON  will  be  sufficient  eyidence  of  that  fact  in  all  collateral  proceedings  un- 
less the  record  shows  something  to  the  contrary.  The  principal  case  is  cited 
to  this  effect  in  Harrie  y.  LeaUr,  80  m.  316^  317.  See  also  to  the  same  effect 
Morrow  y.  Weoi,  66  Am.  Deo.  122;  Qibmm  y.  Roll,  81  Id.  219;  Qitbe  y.  Shaw, 
84  Id.  737. 

Finding  of  Covbt  d  hot  Void  ahd  OAmror  bb  QuBsnoHBD  in  Oollat- 
■BAL  Pbocbbdino,  uo  matter  how  erroneous  it  may  be,  proyided  the  court 
had  jurisdiction  of  the  parties  and  subject-matter:  Hchmm  ^.  Ewan,  62  DL 
154;  Moore  y.  NeU,  39  Id.  262»  citing  the  principal  case;  Tounrfe  AdnCr  y. 
Haihbone,  84  Am.  Dec  151,  and  note  citing  prior  cases;  Bruce  y.  ClonOmtm^ 
84  Id.  ni;  mmberlp  y.  Hunt,  88  Id.  296;  Sideneparker  y.  Sideneparkor,  81 
Id.  527;  Finneran  y.  Leonard,^8S  Id.  666.  So  the  erroneous  aotion  of  an  ad- 
ministrator, under  a  license  to'sell  land,  can  amount  to  no  more  than  an  irregu- 
larity, which  will  be  shielded  by  the  oonfinnation  from  atiaok  in  a  ooUatsnl 
action:  Oeman  y.  Trapftagen^  23  Mich.  8& 
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Black  v.  Hills. 

186  iLUNOia,  87B.J 
POBOHASEB  or  LaND  lOB  VaLUABLB  CSONStDKBATIOir  WITH  NOTIOB  OV  FlOOft 

Dbxd  for  Bftme  land  made  by  the  grantor  during  infamy,  bat  without  no- 
tice of  a  mibeeqnent  ratification  of  that  deed,  will  hold  the  land  againal 
the  prior  grantee. 

Onb  has  a8  Pxbfbct  Liqal  Riqht  to  PuBOBAflB  Lahd  which  his  grantor 
has  oonTeyed  daring  minority  as  to  porbhase  land  that  has  never  been 
oonyeyed  at  all;  and  he  is  not  to  be  denied  the  position  of  an  innooent 
purchaser  because  he  has  notice  of  the  deed  made  during  minority 

Whbrb  Ratijtcatioh  of  Invakt's  Deid  is  bt  Wbittbv  Instbuioent,  it  k 
within  the  policy  of  the  registry  laws;  if  by  acta  In  p(d$,  then  a  subse- 
quent furchaser  must  be  affected  with  notice  of  such  acts. 

Possbssion  of  Lahd  bt  Gbabtkb  of  Ihfakt  d  Nomai  of  aajaolB  of  ntf- 
ncation* 

Bill  iu  equity  to  compel  the  oonTejrance  of  title  to  oertaia 
lands.    The  opinion  states  the  case. 

Hay  and  Skinner j  for  the  appellants 

Warreny  Wheats  and  Bailey,  for  the  appellees. 

By  Court,  Lawrence,  J.  The  testimony  in  this  case  is 
somewhat  contradictory,  but  we  consider  the  following  state 
of  facts  suflBciently  proven:  — 

On  the  13th  of  August,  1857,  the  appellee,  Henry  Hills, 
then  a  minor,  sold  and  conveyed  to  Black,  one  of  the  appel- 
lants, two  tracts  of  land,  not  adjoining  each  other,  and  de- 
scribed as  the  east  half  of  the  southwest  and  the  north  half 
of  the  northwest  31,  2  north,  1  west.  Hills  attained  his  ma- 
jority on  the  28th  of  September,  1858,  and  on  that  day  exe- 
cuted to  the  appellants,  Black  and  Farwell,  his  bond  for  the 
conveyance  to  them  of  the  above-described  lands,  upon  the 
payment  of  seventeen  hundred  dollars.  At  the  same  time 
that  he  executed  this  bond,  he  indorsed  upon  it  a  receipt  for 
one  thousand  dollars  paid  by  Black.  It  appears  from  the 
evidence  that  this  receipt  was  in  settlement  of  the  transac- 
tions which  had  previously  occurred  between  Hills  and  Black. 
In  October,  1858,  Hills  executed  one  receipt  for  three  hundred 
dollars  paid  by  Farwell,  and  another  for  six  hundred  dollars 
paid  by  Black.  On  the  17th  of  October,  1858,  Black  took 
possession  of  the  east  half  of  the  southwest  81,  above  de- 
scribed, but  neither  he  nor  Farwell  has  ever  had  possession  of 
the  other  tract.  The  deed  to  Black,  made  while  Hills  was  an 
infant,  was  recorded,  but  the  bond  to  Black  and  Farwell  was 
not. 
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On  tJw  19fh  of  October,  1858,  (he  defendant  Gammon 
bought  of  Hills  both  the  aboye-described  tracte,  paid  him  a 
▼aloable  consideration  in  property  and  money,  and  received  a 
deed.  We  find  nothing  in  the  record  showing  that  Gammon 
had  any  knowledge  whatever  of  the  previous  transaction  be- 
tween Hills,  Black,  and  Farwell,  or  that  this  purchase  was 
made  with  any  fraudulent  intent  Hills  received  from  Gktm- 
mon  a  pair  of  mules,  a  carriage,  and  harness,  valued  at  $750,  his 
note,  and  some  money.    The  precise  amount  does  not  appear* 

On  the  foregoing  state  of  facts,  the  appellants  filed  their 
bill  for  a  conveyance  fit>m  Gammon  to  themselves  of  both 
tracts  of  land.  The  court  below  decreed  a  conveyance  of  the 
east  half  of  the  southwest  31,  of  which  Black  was  in  posses- 
sion at  the  time  of  the  sale  by  Hills  to  Gammon,  but  refused 
it  as  to  the  other  tract    This  refusal  is  now  assigned  for  error. 

It  is  urged  by  the  counsel  fer  the  appellants,  that  when 
Gammon  bought  of  Hills,  he  had  constructive  notice,  through 
the  record,  that  Hills,  while  a  minor,  had  conveyed  to  Black, 
and  that  he  bought  with  knowledge  that  such  conveyance 
might  be  ratified,  and  subject  to  the  chances  of  ratification* 
Expressed  as  an  abstract  proposition,  this  would  imply  that  a 
written  ratification  by  a  grantor,  after  he  reaches  his  majority, 
of  a  recorded  deed  made  by  him  while  a  minor,  need  not  be 
recorded  as  against  a  subsequent  purchaser.  No  authority  to 
this  efiect  has  been  adduced,  and  we  have  searched  the  books 
in  vain  for  the  decisions  of  other  courts  upon  this  point.  As 
a  question  of  principle,  we  have  little  difficulty  in  saying  that 
a  subsequent  purchaser,  for  a  valuable  consideration,  will  hold 
the  land  conveyed  as  against  a  ratification,  by  the  grantor,  d 
a  deed  made  during  his  minority,  of  which  ratification  the 
subsequent  purchaser  has  neither  actual  nor  constructiva 
notice. 

The  argument  that  the  subsequent  purchaser  takes  with 
knowledge  that  his  grantor  may  have  ratified,  and  therefore 
takes  subject  to  that  risk,  would  apply  as  well  to  all  convey- 
ances. For  in  every  instance  where  a  deed  is  made,  the  grantee 
knows  that  his  grantor  may  have  made  a  former  conveyance, 
and  it  is  precisely  to  protect  the  innocent  purchaser  against 
such  chances  that  our  registry  laws  are  enacted.  It  can,  in  no 
just  sense,  be  said  that  the  grantee  of  a  person  who  had  con- 
veyed during  his  infancy  is  not  to  be  deemed  an  innocent 
purchaser,  if  he  has  notice  of  the  first  deed.  He  has  as  per* 
feet  a  legal  right  to  purchase  land  which  his  grantor  had  sold 
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during  minority  as  he  would  have  to  purchase  land  that  had 
never  been  conveyed  at  all.  The  moment  the  second  deed  is 
made,  the  deed  made  in  infancy  is  disaffirmed,  and  becomes 
void.  It  is  as  if  it  had  never  been.  This  right  of  disaffirm- 
ance is  necessarily  given  by  the  law  to  prevent  great  frauds. 
Yet  the  right  would  be  practically  of  little  value  to  the  minor, 
if  the  person  buying  of  him,  after  he  becomes  of  age,  is  to  be 
considered  as  incurring,  in  any  way,  the  censure  of  the  law, 
and  to  be  therefore  denied  the  position  of  an  innocent  pur- 
chaser. It  does  not  devolve  upon  him  to  investigate  whether, 
in  the  particular  case,  his  grantor  ought  to  disaffirm,  as  a 
question  of  morals  between  him  and  the  first  grantee.  It  is 
enough  for.  him  to  know  that  the  law  gives  the  absolute  right 
to  disaffirm  in  every  case,  and  he  may  presume  that  his 
grantor  is  exercising  that  right  for  reasons  that  would  be  as 
satisfactory  in  the  forum  of  conscience  as  the  act  is  valid  in  a 
court  of  law. 

The  deed  of  an  infant  may  be  ratified  by  a  written  instru- 
ment, or  by  acts  in  paisy  or  by  long  acquiescence.  While  it 
is  true  that  the  title,  after  ratification,  is  held,  for  most  pur- 
poses, to  relate  back  to  the  original  deed,  yet  it  is  the  ratifica- 
tion which  is  the  effective  act,  and  which  rescues  the  deed 
from  its  liability,  at  any  moment,  to  be  made  a  nullity.  We 
have  no  doubt  that,  if  the  ratification  is  by  means  of  a  written 
instrument,  it  is  within  the  policy  of  the  registry  laws.  It  is 
the  object  of  those  laws  to  disclose  to  all  the  world  tho  exact 
condition  of  a  title,  and  written  instruments  relating  to  laud, 
not  appearing  there,  are  to  be  taken  as  not  existing,  unless 
the  knowledge  of  them  is  brought  home  in  some  other  way. 
If  the  ratification  is  by  acts  in  pais^  then  a  subsequent  pur- 
chaser must  be  affected  with  notice  of  those  acts.  Of  course, 
possession  by  the  first  grantee  would  be  notice,  not  only  of 
the  original  deed,  but  of  any  acts  of  ratification. 

If  these  principles  are  correctly  laid  down,  this  case  has 
been  rightly  decided.  It  does  not  matter  whether  the  instru- 
ment executed  by  Hills  to  Black  and  Farwell  should  be  regarded 
as  a  ratification  or  a  new  sale.  In  the  view  we  have  taken  of 
this  case,  the  result  would  be  the  same.  The  appellants  are 
entitled  to  a  deed  for  the  tract  of  which  Black  had  actual 
possession  at  the  date  of  Grammon's  purchase.  As  to  the 
other  tract,  the  instrument  of  ratification  being  unieoorded, 
and  neither  Black  nor  Farwell  being  in  poflsessioii,  the  title 
must  be  left  in  Ghimnum. 
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The  case  of  Ogden  v.  Haven^  24  111.  59,  depends  upon  quite 
•ther  principleB  than  those  which  control  this  case.  There, 
there  was  actual  notice  to  the  subsequent  encumbrancer. 

Decree  affirmed. 


PdsuanoN  of  Laud  PirrnNo  Pubohasir  itpoh  I^Qunnr  as  to  Owvia- 
SKIP  THXBBOV:  BUmkenthip  y.  Dcuglaa,  S2  Am.  Deo.  008^  and  note  613;  />k^ 
im  y.  Wanchamer^  B2  Id.  766,  and  note  776. 

Intaht's  DttD  IS  Bssaffibmxd  bt  Subsbqubnt  CoyyxTANOB  or  Sams 
Lahd  bt  Hm  after  attaining  hia  majority:  Petenon  v,  Laik,  69  Am.  Dea  441» 
and  oaaea  cited  in  the  note  443;  see  aim  Mustard  y.  WoIi(rord'9  IIeh%  76  Id. 
809,  and  note  217;  Harrod  y.  Myers,  76  Id.  409,  and  note  418. 

Thb  prixgipal  gasb  is  citbd  to  the  point  that  the  deed  of  an  in&nt  may 
be  ratified  by  aeta  in  pah  or  by  long  acquiescence:  Keil  v.  Healeift  84  IlL  106; 
and  alao  to  the  point  that  the  registry  laws  were  enacted  for  the  complete 
protection  of  titles,  and  were  intended  to  disclose  their  tme  condition. 
Henoe^  when  the  record  shows  the  title  to  be  in  a  particular  person,  porehasem 
haye  the  right  to  r^gaid  him  as  the  real  owner:  HoSbrook  y.  JHcbenMn^  66  IlL 

6oa 


Lbwis  v.  Headlbt. 

[M  nuirois,  488.] 

Law  ov  Piaoi  wbbii  OoirrRAor  is  Kadb  QoyxBirs  PmoBMAiroi  of  its 
terms  and  conditioDS  as  a  general  rale;  bat  when  it  is  to  be  performed  at 
a  different  place  and  onder  a  different  jurisdiction  from  that  where  it  waa 
entered  into^  then  the  law  of  the  place  of  performance  must  goyem. 

Pabxos  to  Aobxembht  abb  Pbbsuxbd  to  Kivow  Law  or  Plaob  whero- 
peif armanoe  is  to  be  made,  and  to  contract  with  a  yiew  to  that  law  unlesa 
it  is  otherwise  expressed  in  the  contract^  and  this  presumption  is  legal 
and  irrebutable. 

Is  IS  Lbqal  PKiMUMPnoN  iSAT  CoKTBACT  18  TO  BB  Pbbiobicxd  where  it 
ia  made^  unless  it  specifiee  a  different  place  of  performance. 

Horis  Ain)  Cbbtivioatbs  or  Dbfosit  abb  GoysBBED  bt  Law  or  Statb 
where  they  are  payable  though  giyen  in  pursuance  of  an  arrangement 
made  in  another  state. 

Fabtt  to  Cobtbact  will  hot  bb  Hbabd  TO  Say  that  Hb  was  Ionobant 
of  the  law  of  the  state  where  the  contract  is  to  be  performed,  and  it  ia 
error  for  the  oourt  to  instruct  in  an  action  on  such  contract  that  tha 
party  should  be  shown  to  haye  knowledge  of  that  law. 

Assumpsit  by  the  defendant  in  error  against  the  plaintiff  in 
error  on  two  promissory  notes,  one  for  two  thousand  and  the 
other  for  eight  thousand  dollars,  and  both  dated  March  18^ 
1861,  at  Decatur,  Illinois.  The  defense  was  that  the  con- 
sideration of  the  notes  was  bills  of  the  Morris  County  Bank, 
of  New  Jersey,  of  a  smaller  denomination  than  five  dollars, 
and  designed  fixr  circulation  in  niinois  in  violation  of  the  law 
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of  that  state.  It  appeared  that  the  notes  were  given  as  col- 
lateral security  for  bills  of  the  Morris  Countj  Bank,  of  New 
Jersey,  deposited  by  that  bank  or  its  agents  in  the  Railroad 
Bank  of  Decatur,  Illinois,  which  bank,  it  appeared,  had  failed 
and  made  an  assignment  for  the  benefit  of  creditors  at  the 
time  of  the  execution  of  the  notes.  The  whole  amount  of 
deposits  made  by  the  Morris  County  Bank  was  fifteen  thou- 
sand dollars,  and  of  that  sum  five  thousand  dollars  were  in 
five-dollar  bills,  and  the  remainder  in  bills  of  smaller  denomi- 
nations, all  issued  from  the  Morris  County  Bank.  The  con- 
tract to  deposit  this  money  in  the  Railroad  Bank  was  made 
in  New  Jersey,  and  the  money  was  sent  to  Decatur  to  the  Rail- 
road Bank  by  the  Morris  County  Bank.  After  its  receipt  the 
Railroad  Bank  paid  it  out  and  received  it  in  the  course  of  their 
business  until  it  ceased  to  circulate  in  Tllinois.  The  jury  found 
for  the  plaintiff  in  the  sum  of  $12,025.  Defendant  moved  fiir 
a  new  trial  and  in  arrest  of  judgment.  These  motions  were 
overruled,  and  the  court  rendered  judgment  on  the  verdict^ 
and  the  defendant  now  assigns  error  to  the  giving  and  refine 
ing  of  instructions. 

Nelson  and  Roby  and  Chdlagher  and  Lake,  tot  the  plaintiff  in 
error. 

Moore  and  Oreenej  for  the  defendant  in  error. 

By  Court,  Walkeb,  C.  J.    On  the  trial  below,  the  court,  on 

behalf  of  the  plaintiff,  instructed  the  jury  that  if  they  be- 
lieved, from  the  evidence,  that  the  indebtedness  accrued  firom 
the  Railroad  Bank  to  the  Morris  County  Bank,  for  its  notes  of 
a  less  denomination  than  five  dollars,  unless  they  further  be- 
lieved that  the  Morris  County  Bank  was  aware  that  it  was  a 
violation  of  the  laws  of  the  state  of  Illinois  to  circulate  therein 
bills  of  that  character,  they  should  find  for  the  plaintiff.  Also^ 
that  if  they  believed  from  the  evidence  th^t  the  notes  sued 
upon  were  given  by  plaintiff  in  error  to  secure  a  balanoa 
due  fix)m  the  Railroad  Bank  to  the  Morris  County  Bank,  and 
he  was  at  the  time  a  principal  shareholder  in  the  former  bank, 
then  the  consideration  was  sufficient. 

These  instructions  were  excepted  to  at  the  time  they  were 
given,  and  the  errors  assigned  question  their  accuracy.  The 
doctrine  seems  to  be  settled  that,  as  a  general  rule,  the  law  of 
the  place  where  a  contract  is  made  must  govern  the  perform- 
ance of  its  terms  and  conditions.  But  when  it  is  to  be  per- 
formed at  a  different  place  and  under  a  different  jurisdictioD 
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from  that  where  it  was  entered  into,  then  the  law  of  the  place 
of  performance  mtust  govern.  And  not  only  eo,  but  the  partiei 
to  the  agreement  are  presumed  to'  be  informed  in  regard  to 
the  law  of  the  place  where  performance  is  to  be  made,  and  to 
contract  with  a  view  to  that  law,  unless  it  is  otherwise  ex- 
pressed in  the  contract  And  this  is  a  legal  presumption  that 
cannot  be  rebutted.  It  is  also  a  legal  presumption  that  a  con- 
tract is  to  be  performed  where  it  is  made,  unless  it  specifies  a 
different  place  for  the  performance.  Notwithstanding  the 
arrangement  was  made  in  New  Jersey,  that  the  bills  of  the 
Morris  County.  Bank  should  be  deposited  in  the  Railroad  Bank, 
yet  the  bills  were  sent  to  niinoiB  by  the  former,  and  the  cer* 
tificates  of  deposit  bear  date  at  Decatur,  and  no  other  place 
being  named,  they  were  payable  at  that  place.  And  the  notes 
are  also  dated  at  Decatur,  and  are  payable  by  operation  of  law 
at  the  same  place.  It  then  follows  that  as  these  bills  were 
sent  to  Illinois  and  deposited,  and  the  notes  and  certificates  of 
deposit  were  made  in  this  state,  and  payable  here,  the  laws  of 
oar  state  must  goyem,  and  the  Morris  County  Bank  and  its 
agents  must  be  held  to  have  contracted  with  refer^ice  to  these 
laws. 

The  certificates  were  payable  at  the  Railroad  Bank  on  their 
return.  And  as  the  ag^its  of  the  M<^s  County  Bank  haw 
made  the  contract  to  be  governed  by  the  laws  of  Dlinois,  they 
will  not  be  heard  to  say  that  they  were  ignorant  of  these  laws. 
The  court  therefore  erred  in  instructing  the  jury,  that  the  evi- 
dence should  show  that  they  had  knowledge  of  the  law  pro- 
hibiting the  cireulation  of  such  notes,  and  that  contracts  of 
which  they  formed  the  consideration  are  {M^ohibited.  It  was 
equally  an  error  to  amend  the  first  instruction  of  plaintiff  in 
error  so  as  to  assert  the  same  rule,  which  we  have  seen  is  ob- 
noxious, to  the  objection  that  the  Morris  County  Bank  should 
have  had  actual  notice  that  the  law  prohibited  the  trans- 
action. Although  this  is  an  ungracious  defense,  and  is  en- 
titled only  to  such  consideration  as  courts  are  compelled  to 
give  under  the  positive  requirements  of  the  law,  still  the  in- 
structions did  not  state  the  law  correctly,  and  they  for  that 
reason  may  have  misled  the  jury  in  finding  their  verdict,  and 
we  must  therefore  hold  them  to  be  erroneous.  When  such 
instructions  have  been  given,  we  are  compelled  to  reverse,  and 
send  the  case  to  another  jury. 

For  these  reasons  the  judgment  of  the  court  below  is  lo- 
versed  and  the  cause  remanded. 

Judgment  reversed. 
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Patablb:  BwU  ▼.  Stemdart,  TJ  Am.  Deo.  79,  and  mote  87. 

Law  ov  Flagb  whbeb  Oovtbaot  n  Madb  Govxehs  It  imleH  it  le  to 
be  performed  in  another  pUoe,  when  it  ia  governed  by  the  law  of  the  latter 
place:  Ayer  ▼.  THien,  11  Am.  Deo.  856,  and  oaaea  cited  in  the  note  360; 
Timng  t.  ZTarrfa^  61  Id.  170. 

It  IB  PRMUMrriON  ov  Law  teat  Cobtbaot  is  to  bb  Pxbiobmxd  whxbb 
It  is  Madx:  Roimiitrte  y.  Baler,  62  DL  246^  citing  the  principal  case;  Speed 
▼.  May,  65  Am.  Dea  540;  AUthMmY.  Bammy,  87  Id.  417. 

Teb  nmiciirAL  oasb  jb  avixbmxd  avd  lOu^ywxD  in  XMlt  t.  Meadkift  9$ 
I1L487. 


Kaufman  v.  Smallwood. 

[96  ILUBCIS,  BOIJ 

Pdboeabxb  Of  Laud  at  Sbbbui's  Salb  Who  BaoBiTBs  Tomaa  ow  Ba- 
SBMniQir  MoBBT  from  the  judgment  debtor,  and  agrees  to  ghre  him 
time  for  the  payment  d  the  reaidneb  without  stipolating  that  nnleoa  the 
reaidne  be  paid  by  a  specified  time  he  shall  have  the  right  to  take  oat 
hii  sheriff's  deed,  so  far  waives  his  right  to  the  sheriff's  deed  that  he  is 
not  entitled  to  it  if  he  neither  tenders  back  the  mon^  reooiyed  nor  gives 
notice  of  his  intention  to  reeoind  the  contract^  and  take  oat  a  deed, 
nnlesB  theresidne  be  paid  witiiin  a  reasonable  time. 

Bill  in  equity.  A  decree  was  rendered  in  tsLVor  of  the  com- 
plainant, and  the  defsndants  assigned  error.  The  opinion 
states  the  case. 

S.  Q.  Moloney  for  the  plaintifili  in  error. 
Nehon  and  Sobyj  for  the  defendant  in  error. 

By  Court,  Lawrence,  J.  Price  reoovered  a  judgment 
against  Smallwood,  the  defendant  in  error,  in  the  circuit  court 
of  Macon  County,  in  1859.  Execution  was  sued  out,  under 
which  an  undivided  half  of  certain  mill  property  was  sold, 
and  bid  in  by  Price  at  the  rate  of  seyentyHseven  dollars  for 
each  lot,  making  a  total  of  about  four  hundred  dollars.  After 
the  sale,  and  before  the  year  fisr  redemption  had  expired, 
Smallwood  sold  and  coiireyed  his  undivided  interest  in  said 
property  to  John  H.  Eaufinan,  one  of  the  plaintiffs  in  error, 
giving  a  deed  of  warranty,  and  taking  back  a  mortgage  to 
secure  the  unpaid  portion  of  the  purchase-money,  amounting 
to  seventeen  hundred  dollars.  This  was  in  September,  1860. 
In  March,  1861,  shortly  before  the  expiration  of  the  year  for 
redemption,  Smallwood  entered  into  an  arrangement  with 
Price,  by  which  he  paid  the  latter  $255  towards  the  redemp- 
tion of  ihe  property,  and  was  to  have  a  few  days  longer  for  the 
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payment  of  the  balance.  There  was  no  stipulation  that  in 
the  event  of  failure  to  pay  the  residue  of  the  redemption 
money  by  any  specified  time  Price  should  have  the  right  to 
take  out  his  sheriff's  deed.  Smallwood  failed  to  pay,  although 
several  times  requested  by  Price,  and  in  September,  1861,  the 
latter  procured  his  deed  from  the  sheriff,  and  advertised  the 
property  for  sale.  In  the  mean  while,  February  25,  1861, 
John  H.  Kaufman  had  sold  the  property  to  his  co-plaintiffs  in 
error,  wno  were  his  sons  and  son-in-law.  In  October,  1861, 
Northland,  the  son-in-law,  in  behalf  of  himself  and  his  two 
brother0-in-law,  J.  G.  and  J.  L.  Kaufman,  went  to  Price,  made 
some  threats  about  setting  aside  the  sheriff's  i|ale,  and  finally 
obtained  a  deed  from  him  to  themselves  for  the  property  in 
question,  for  which  they  paid  him  $182.  Smallwood  learning 
this,  filed  his  bill  against  Price,  the  Kauffmans,  and  Mortb- 
land  to  set  aside  the  deeds  from  the  sheriff  to  Price,  and  from 
Price  to  his  co-defendants.  .  The  case  was  heard  on  pioofb, 
and  the  court  decreed  in  conformity  with  the  prayer  of  the 
bill.    This  decree  is  now  assigned  for  error. 

It  appears  in  the  evidence  that  the  mill  proper^  was  worth 
from  ten  thousand  dollars  to  eleven  thousand  dollars,  and 
that  John  H.  Kauffman  was  reputed  insolvent. 

We  entertain  no  doubt  as  to  the  correctness  of  this  decree. 
By  accepting  a  part  of  the  redemption  money,  with  an  agree- 
ment to  give  time  for  the  residue,  Price  waived  his  right  to  a 
sheriff's  deed.  He  might  have  made  it  one  of  the  conditions 
of  his  arrangement  with  Smallwood  that,  unless  the  residue 
should  be  paid  by  a  specified  time,  the  deed  might  be  still 
taken  out.  This,  however,  he  did  not  do.  Or  under  the  ar- 
rangement actually  made,  it  is  probable  he  might  have  ten- 
dered back  the  $255  received,  with  notice  to  Smallwood  that 
unless  the  amount  due  should  be  paid  within  a  reasonable  time, 
he  should  hold  the  contract  rescinded  and  take  out  the  deed. 
Whether  he  could  have  revived  his  right  to  a  deed  on  mere 
notice  to  Smallwood  of  his  intent  to  rescind  the  contract,  with- 
out tendering  back  the  money,  it  is  not  necessary  to  inquire. 
Certain  it  is  that  without  doing  either  one  or  the  other,  the 
procuring  of  a  deed,  and  selling  the  title  to  the  first  comer  for 
a  consideration  almost  nominal  was  a  summary  disposition  of 
the  rights  of  Smallwood,  which  the  law  gave  him  no  power  to 
effect.    It  amounted  to  constructive  fraud. 

The  only  remaining  question  is  as  to  whether  the  Kaufmans 
and  Morthland,  when  they  bought  of  Price,  had  notice  of  the 
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transaotioDS  between  the  latter  and  Smallwood.  The  evidence 
of  Price,  althoagh  he  seems  an  unwilling  or  an  unintelligent 
untnesB,  taken  in  connection  with  the  amount  paid,  and  the 
relations  of  these  parties  to  each  other,  leaves  no  reasonable 
doubt  Although  the  witness  testifies  that  he  could  not 
remember  that  anjrthing  was  said  about  the  redemption 
money  which  had  been  paid  by  Price,  yet  he  several  times 
repeats  that  when  Morthland  came  to  him  it  was  with  an  ofier 
''  to  pay  him  the  money  that  was  back,"  amounting  to  $182. 
This  was  for  one  half  of  a  property  worth  from  ten  to  twelve 
thousand  dollars.  The  witness  was  reluctant  to  convey,  but 
was  pressed  by  threats  from  Morthland  that  they  would  set 
aside  the  sale.  He  finally  conveys  for  the  trifling  considera- 
tion just  named.  This,  same  undivided  half  of  the  property 
had  been  sold  but  a  few  months  before  by  Smallwood  to  the 
elder  Kaufman,  and  by  the  latter  to  his  sons,  Smallwood 
holding  a  mortgage  upon  it  fi)r  seventeen  hundred  dollars 
against  the  elder  Kaufinan,  and  the  latter  being  insolvent.  It 
would  be  folly  not  to  presume,  in  the  presence  of  these  circum- 
stances, that  when  Morthland  went  to  Price  with  his  offer  of 
the  balance  due,  and  with  his  knavish  threats  to  set  aside  the 
sale  if  the  latter  would  not  convey,  he  had  notice  that  Small- 
wood  had  paid  a  part  of  the  redemption  money,  and  what 
amount.  It  is  difficult  not  to  believe  that  the  transaction  was 
a  clumsy  fraud  on  the  part  of  Morthland  and  the  younger 
Kaufmans,  attempted  for  the  purpose  of  depriving  Smallwood 
of  the  benefit  of  his  mortgage  lien.- 

The  decree  does  exact  justice  to  all  parties.  Price  has  re- 
ceived his  m(mey.  The  younger  Kaufmans  and  Morthland 
are  refunded  the  money  they  have  paid,  and  Smallwood  re- 
tains the  benefit  of  his  mortgage  lien. 

Decree  affirmed. 


AOCHFTAMOI  OF  BXDBfPTXOK  MOHXT  IhDUOBD  BT  FaUI  REFKIBIZrr ATZOVI 

of  the  sheriff  that  the  law  gDvernizig  redemptiona  had  bean  oomplied  with,  is 
not  a  waiver  of  the  right  to  object  to  a  non-oompliance  with  the  law,  and  on 
refunding  or  offering  to  refund  the  money,  to  hold  the  property  bme  from 
■nch  redemption:  Waller  v.  Harrk,  32  Am.  Bea  GOO.  Bat  a  porohaeer  at  an 
ezecntion  sale  cannot  have  the  redemptioa  of  the  property  aet  aaide  in  eqni^ 
on  the  ground  of  fraud  while  atill  retaining  the  redemption  money:  Merry  ▼. 
BoBkoiek,  64  Id.  434. 

The  FBiNdPAL  case  is  omD  to  the  point  that  where  a  porohaeer  at  aaher- 
iff 'a  Bale  of  landa  aocepta  part  of  the  pnrehaae-meoey,  mider  aa  agreement 
with  the  Judgment  debtor  to  pay  the  aama^  ha  wama  hia  ijghta  to  enforce  a 
farfaitnre  of  the  eq[iii^  d  redamptMi^  and  hia  iatawt  ia  tba  land  beoomea  a 
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■Mre  Moority  for  tlie  Iwilmioii  of  the  pnrchMa-money ;  he  becomes  an  equitable 
Bkortgagee,  with  the  right  of  redemption  in  the  judgment  debtor:  MeOormiek 
▼.  OreemhmOf  2  Utah,  960.  So  a  mortgagee,  though  entitled  to  claim  the  fee 
vnder  f orecloeiire  prooeedingBp  if  he  yolnntarily  a<:cepte  payment  afterwafdii 
thereby  opena  the  fovedoaiira^  and  waivea  hie  right  to  insiit  npon  it^  and  thia 
friioq^  ia  equally  i^plioaUe  to  egecntion  nlea  with  req^eot  to  the  right  of 
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OCffWKAJKTB  AVB   TO   BB    OOHBTBVSD   TO  BB   DbPBNBBMT  OB   IVDIFUrDBBTt 

aeoording  to  the  intenticn  of  the  paitiee  and  the  good  lenae  of  the  case. 
OonorAjm  BT  Lbbsbb  to  Pat  Rbht,  akd  bt  LBaaoB  to  Make  Impbotb> 
MBBTs  Am  BBPAiBa»  withoot  which  the  premiaea  woold  be  neeleea  for 
the  porpoeea  leaaedy  are  mataal  and  dependent^  and  the  leeaor's  failure 
to  perform  hit  oorenant  within  a  reaaonable  time,  where  no  time  ia  speci- 
fied, justifies  the  lessee  in  abandoning  the  premisei;  but  the  losses  is 
Usble  for  the  rent  for  the  time  he  occupied,  less  the  damages  sustained 
by  him  by  reason  of  the  improvwmanitsaad  repairs  not  having  been  mads. 

COVBBAIIT  BT   LaVULOBD   to    MaKB   IXFBOTBKBim  ABD  RKPirBW  SBOVJJ^ 

BB  Pebvobmbd  within  RsAaoHABLB  TiMB|  where  no  time  is  specified, 
and  the  tenant  has  entered. 

Covenant  hy  Qeorge  W.  Chige  against  William  Lunn  and 
William  H.  Lunn,  for  the  rent  due  on  a  lease  firom  April  1  to 
November  16, 1861.  The  plaintiff  had  leased  to  the  defend- 
ants certain  premises  in  the  city  of  Chicago,  known  as  the 
Brighton  Honse,  for  five  years  |fiom  April  1,  1861,  at  the 
rate  of  one  thousand  dollars  a  year,  payable  quarterly. 
The  lease  provided  that  the  rent  should  commence  September 
1, 1861,  but  that  if  the  lessees  should  vacate  the  premises  on 
or  before  April  1,  1862,  the  rent  should  commence  April  1, 
1861.  The  lessees  covenanted,  among  other  things,  to  pay  the 
rent,  and  the  lessor  coirenanted,  as  more  fully  stated  in  the 
opinion,  to  paint  the  outside  of  the  house,  and  to  construct  a 
Boitable  horse^hed,  and  cause  to  be  put  down  a  side-track 
upon  the  premises.  The  defendants  went  into  possession  in 
April,  1861,  but  abandoned  the  premises  on  or  about  November 
16th  of  the  same  year.  The  plaintiff  failed  to  paint  the  house, 
or  to  erect  a  horse-shed  and  side-^ack.  The  hotel  was  coa- 
atracted  for  the  entertainment  of  cattle-drovers,  and  without 
Ibe  improvements  which  the  lessor  had  agreed  to  make,  was 
useless  as  a  hotel,  and  of  little  or  no  value,  but  with  the  im- 
profements  the  house  might  have  done  a  good  business.  The 
eourt  instructed  the  jury,  at  the  request  of  the  plaintiff;  1. 
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That  under  the  lease  the  defendants  had  the  right  to  vacate 
the  premises  the  next  day  after  they  entered  into  possession, 
and  in  sach  a  case  the  plaintiff  could  only  recover  at  the  rate 
of  one  thousand  dollars  a  year,  from  April  1, 1861;  and  if  the 
jury  believed  that  the  defendants  vacated  the  premises  on  or 
about  November  15,  1861,  they  were  chargeable  under  the 
lease  at  the  rate  of  one  thousand  dollars  a  year  fix)m  April  1, 
1861,  together  with  interest  from  the  time  they  vacated  the 
premises,  deducting  therefrom  the  damages,  if  any,  sustained 
by  them  from  the  failure  of  the  plaintiff  to  fulfill  the  cove- 
nants made  by  him;  and  2.  That  if  the  defendants  have  not 
notified  the  plaintiff  to  make  the  improvements  specified  in 
the  lease,  prior  to  the  time  they  vacated  the  premises,  then 
the  jury  might  consider  whether  the  defendants  were  entitled 
to  any  reduction  of  damages  by  way  of  recoupment.  The 
court  also  instructed  the  jury,  on  behalf  of  the  defendants: 
1.  That  on  the  question  of  damages  the  jury  must  examine 
all  the  facts,  and  it  is  for  the  jury  to  say,  from  such  facts, 
what  damages  the  defendants  had  sustdined;  and  2.  That  if 
the  plaintiff  neglected  to  make  the  improvements  for  an  un- 
reasonable time,  and  for  want  of  the  improvements  the  defend- 
ants suffered  damages,  the  amount  of  the  damages  was  a 
proper  offset  to  be  allowed  on  the  rent  due,  and  if  it  equaled 
or  overrun  the  amount  of  rent  due,  the  jury  should  find  for 
the  defendants.  The  jury  found  a  verdict  for  the  plaintiff  for 
$275.  A  motion  by  the  defendants  for  a  new  trial  was  over- 
ruled, and  the  court  gave  judgment  on  the  verdict  The 
defendants  thereupon  appealed. 

Oarriaon  and  Btarichardj  for  the  appeUants. 
Kales  and  TFtttianw,  for  the  appellee. 

By  Court,  Waleeb,  C.  J.  Had  appellant  a  right  to  aban- 
don the  contract  and  remove  from  the  premises  after  taking 
possession  under  the  lease?  The  grounds  relied  upon  are, 
that  appellee  had  failed  to  erect  a  horse-shed,  a  side-track,  or 
paint  the  house,  according  to  his  covenant  in  the  lease.  It  is 
insisted  that  without  these  improvements  and  repairs  the 
{H*operty  was  useless  as  a  hotel,  and  of  little  or  no  value;  but 
with  the  improvements,  the  house  could  have  done  a  good 
business.  The  abandonment  of  the  premises  is  sought  to  be 
justified  upon  the  ground  that  the  performance  of  these  cove* 
nants  were  conditions  precedent,  and  a  failure  by  the  lessor  to 
make  them  released  the  lessees  from  their  covenants. 
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The  coyenantB  reibrred  to  are  these:  *'And  it  is  further  got* 
enanted  and  agreed  by  and  between  said  parties,  that  the 
said  party  of  the  first  part  shall  paint  the  outside  of  the  house 
situated  upon  said  premises,  and  known  as  the  Brighton 
House;  also  to  construct  a  suitable  horse-shed,  to  occupy  the 
position  of  the  former  one,  and  also  to  cause  to  be  put  down  a 
side-track  upon  said  premises." 

There  is  no  time  specified  when  these  acts  shall  be  per- 
formed, nor  does  it  appear  from  the  lease  that  they  were  to 
precede  other  acts  to  be  performed  by  either  of  the  parties.  It 
will  not  be  doubted  that  the  parties  supposed  that  these  im- 
provements and  repairs  were  necessary  for  the  better  enjoy- 
ment of  the  property  for  the  purposes  for  which  it  had  been  de- 
signed. If  necessary  for  the  enjoyment  of  the  property  as  a 
hotel,  it  must  be  intended  that  they  were  designed  by  the 
parties  for  the  benefit  of  the  lessee  during  the  term.  Nor  can 
we,  for  this  reason,  suppose  that  if  it  was  only  expected  that 
it  would  be  made  at  or  near  the  end  of  the  term  that  these 
covenants  would  have  been  inserted  in  this  lease.  It  was 
manifestly  to  enhance  the  value  of  the  property  as  a  hotel, 
during  the  term,  that  they  were  to  be  made,  and  if  so,  it  would 
seem  to  follow  that  it  was  designed  they  should  be  made  at 
least  in  a  reasonable  time. 

The  true  rule  for  construing  covenants  is  stated  in  Davis  v. 
WUey,  3  Scam.  234.  It  is  there  said  that  ^'covenants  are  to  be 
eonstrued  to  be  dependent  or  independent,  according  to  the  in- 
tention of  the  parties  and  the  good  sense  of  the  case;  and  that 
technical  words  should  give  away  to  such  intention."  Testing 
these  covenants  by  this  rule,  we  must  hold  that  they  were 
mutual  and  dependent.  And  there  being  no  stipulation  that 
ibey  were  to  be  performed  by  appellee  before  appellants  entered 
into  possession  under  the  lease,  and  as  they  were  necessary  to 
the  more  profitable  enjoyment  of  the  lease,  and  it  was  no  doubt 
so  understood  by  the  parties,  they  should  have  been  performed 
in  a  reasonable  time;  and  if  they  were  not,  appellee  had  no 
right  to  recover:  Capps  v.  Smithj  3  Scam.  177;  Baird  v.  Evans^ 
20  m.  29.  Again,  in  the  case  of  Mecum  v.  Peoria  and  Oquawka 
Bailroad  Co.^  21  Id.  533,  it  was  held  that '' courts  will  not  and 
ought  not  to  construe  covenants  and  agreements  as  indepen- 
dent, and  still  enforce  a  performance  by  the  other  party,  unless 
there  is  no  other  mode  of  construing  the  instrument,  and  un- 
less it  clearly  appears  to  have  been  the  deliberate  intention  of 
Ae  parties  at  the  time  the  instrument  was  executed."    In  thif 
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case  there  is  nothing  to  show,  or  from  which  it  can  be  inferred, 
Uiat  appellants  should  occupy  the  premises  at  the  stipulated 
rent  in  the  condition  they  were  when  leased,  and  that  appellee 
should  have  the  entire  term  within  which  to  make  the  im- 
provements. 

It  would  be  a  more  rational  and  natural  construction  to  say 
that  it  was  designed  that  they  should  be  made  before  appel- 
lants entered.  But  they  having  gone  in  without  insisting  upon 
them  as  precedent,  we  must  suppose  that  they  were  understood 
to  be  mutual,  and  to  be  performed  in  a  reasonable  time.  To 
hold  that  appellee  had  the  entire  term  to  make  the  improve* 
ments  and  repairs  would  be  so  manifestly  unjust  that  we  can- 
not imagine  that  the  parties  would  deliberately  enter  into  such 
an  agreement.  But  if  such  was  their  purpose,  they  have  failed 
to  express  it  in  the  lease.  Had  appellee  made  the  improve- 
ments before  appellant  abandoned  the  property,  it  would  have 
been  in  time,  as  that  would  have  been  the  construction  put 
upon  the  covenants  by  the  parties  themselves. 

We  said,  in  Wright  v.  LaUin,  38  111.  293,  that  it  may  be,  if 
the  landlord  covenants  to  repair  before  the  term  commences, 
and  fails  to  do  so,  the  tenant  might  refuse  to  enter  upon  the 
premises.  But  having  entered  under  the  lease,  and  received 
possession,  he  cannot  abandon  the  lease  and  refuse  to  pay  rent 
because  of  the  breach  of  that  or  any  other  covenant,  except  for 
quiet  enjoyment.  If  the  landlord  fails  to  repair  according  to 
his  covenant,  the  tenant  may  recoup  the  amount  of  damages 
thus  sustained  from  the  rent,  or  he  may  sue  upon  the  covenant. 

It  then  follows  that  as  appellants  entered  upon  the  term,  and 
enjoyed  the  premises  from  some  time  in  the  month  of  April 
until  in  November,  1861,  they  became  liable  to  pay  rent  for 
the  time  they  thus  occupied  the  premises.  But  they  were  also 
entided  to  recoup  all  damages  which  they  sustained  by  reason 
of  the  repairs  not  having  been  made  by  appellee.  By  appellee's 
second  instruction,  the  jury  were  informed  that  such  were  their 
liability  and  their  rights  under  the  lease,  and  the  jury  seem 
to  ha  ^e  acted  under  this  instruction.  Appellants  seem  to  have 
been  in  possession  for  between  six  and  seven  months,  yet  the 
)ur}  only  found  them  liable  to  pay  $275,  less  than  half  of  the 
rent  stipulated  to  be  paid  by  the  terms  of  the  lease.  The  jury 
could  not  have  arrived  at  this  conclusion  had  they  not  de- 
ducted the  damages  sustained  by  reason  of  the  repairs  not 
having  been  made,  as  they  were  authorized  to  do  under  the 
instruction.  We  think  the  iustnictions  feirly  presented  the 
law  of  the  case  to  the  jury,  and  that  the  evidence  warranted 
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their  finding.    We  peioeive  no  error  in  this  record,  and  the 
Judgment  of  the  cotirt  below  must  therefore  be  affinned. 
Judgment  afiSrmed. 

OoviNAHTB  ov  TxBAjn  TO  Pat  Rxht  Axm  OT  Lanslobd  to  Bbpazb  mi 
liAKB  IxFBorBtESTB,  WMfiiMii  DiPBMBBiiT  OB  Indxpsnixdit.  —It  seems 
to  be  the  generally  eooepted  view  of  the  anthoritiea  in  which  the  qneetum 
bee  been  preaented,  that  if  a  landlord  oovenants  to  repair  or  to  niake  im- 
provements, the  tenant  might  refuse  to  enter  nntil  the  covenant  was  per- 
formed, and  would  not  be  liable  on  his  covenant  to  pay  rent;  bnt  that  if  he 
entered  and  oocnpied,  he  woold  be  liable  for  the  rent,  notwithstanding  the 
repairs  or  improvements  were  not  made,  and  his  only  remedies  woald  be  to 
bring  an  action  against  the  landlord  for  the  breach  of  the  landlord's  oovenant^ 
or  to  reooap  his  damages  in  an  action  by  the  landlord  for  the  rent:  Kebey  v. 
Wmd,  38  N.  T.  83;  Wrigid  v.  Lotttn,  38  SL  293,  296;  Haty,  BiOop,  2  Ala. 
820;  Btkridge  v.  Otbim,  12  Wend.  529;  AVen  v.  PeU,  4  Id.  606;  TibbUa  v.  Peir^, 
24  Barb.  39;  Spredslegy.  Sax,  1  E.  D.  Smith,  263;  LeatUiY.  FHchsr,  10  Allen, 
119, 121;  SurpUes  v.  Farmworth,  7  Man.  &  0. 676;  and  see  Taylor's  Landlord 
■nd  Tenant,  sec.  331;  1  Washbom  on  Real  Property,  4th  ed.,  491;  5th  ed.,  522; 
compare  Bamea  v.  Stnhecker,  21  Ga.  4301  In  Denslow's  annotated  edition 
of  the  Illinois  reports,  the  editor,  in  a  note  to  the  principal  case,  says:  "  A 
valid  distinction  probably  exists  between  repairs  rendered  necessary  by  con- 
tingencies which  happen,  as  fire,  etc.,  daring  the  term,  and  improvements 
which  the  landlord  agrees  in  the  lease  to  make,  by  putting  on  the  prem- 
ises certain  things  not  m  ewe  when  the  lease  is  made.  In  the  former  case 
the  tenant  is  put  in  possession  of  the  thing  demised,  and  the  landlord's  duty 
having  once  been  fully  performed  by  putting  the  tenant  in  possession  of  the 
entire  thing  demised,  the  msking  of  the  repairs  subsequently  rendered  neces- 
sary could  not  be  regarded  as  a  condition  precedent  to  the  accruing  rent. 
In  the  latter  case  the  landlord  never  puts  the  tenant  into  possession  of  the 
entire  thing  demised.  Hence  there  is  a  viirtual  suspension  of  the  agreement 
on  both  sides,  which  renders  the  covenants  mutuaL  The  landlord  agrees  to 
improve  if  the  tenant  will  enter  and  occupy;  the  tenant  agrees  to  pay  rent 
if  the  landlord  will  improve.  Hie  court  says,  in  the  above  opinion,  that  the 
covenants  of  the  plaintiff  and  defendants  are  in  themselves  mutual  and  de- 
pendent; i  e.,  that  the  lessee  need  not  have  entered  until  the  improvements 
were  made;  but  the  tenant  by  entering  waives  this  dependency,  and  consents 
to  give  the  landlord  a  reasonable  time  in  which  to  pnform  Us  covenant  to 
improve.  This  renders  them  mntnal,  but  not  dependent.  The  tenant  is  held 
by  the  judgment  for  a  portion  of  the  rent,  though  the  landlord  made  no  im- 
provements. This  is  virtually  holding  the  covenants  to  be  independent,  but 
that  if  the  landlord's  remedy  on  the  covenant  to  pay  rent,  though  not  do- 
pendent  on  his  having  made  the  improvements,  is  subject  to  the  tenant's 
right  to  recoup  damages  for  the  failure  of  the  landlord  to  improve.  Were 
the  landlord's  remedy  dependent  on  his  Tna.ln'ng  the  improvements^  he  could 
recover  nothing  until  the  improvements  were  made." 

Thb  frikcipal  0A8X  IS  GITXD  in  Leaven  v.  Cleary,  75  lU.  363,  to  the 
point  that  the  construction  of  the  parties  to  a  contract,  as  shown  by  their 
acts,  may  be  resorted  to  as  a  means  of  determining  their  true  intention 
at  ^e  time  the  contract  was  executed;  and  in  Peck  v.  Brewer,  48  Id.  63^ 
as  recognizing  the  doctrine  that  recoupment  will  be  allowed  whenever  an 
action  for  damages  arising  out  of  the  subject-matter  of  the  action  can  be  sua* 
tained  by  the  defendant;  and  see  Sireeter  v.  Streeier,  43  Id.  162. 
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IvBS  V.  Mills. 

[87  iLUHOia,  7S.J 
liORTOAOlB  OF  HOMESTKAD  A0QUIKB8    Ko  RlGHT  TO  BhIOBOI    HD    MoB^ 

OAQB,  in  IllinoiB,  if  the  mortgage,  ezecnted  while  the  premiseB  were  oo- 
capiod  as  a  homestead,  contains  no  waiver  of  the  homestead,  by  reaaoo 
of  the  fact  that  the  premises  are  afterwards  exchanged  for  other  land% 
and  the  owner  leaves  the  premises,  hat  they  are  sabseqnently  reoon- 
veyed  to  him,  and  he  retoms  thereto^  on  asoartaining  that  the  title  t» 
the  exchanged  lands  is  defective. 

Bill  in  chancery,  by  Oideon  Ives  and  Elmore  Dennison,  to 
foreclose  a  mortgage,  made  April  9,  1859,  by  the  defendantSy 
Hiram  Mills,  and  his  wife,  Martha  A.  Mills.  The  premises 
mortgaged  were  occupied  as  a  homestead  at  the  time,  and  the 
mortgage  contained  no  waiver  of  the  homestead  right.  On 
November  11,  1859,  the  defendants  conveyed  the  premises 
to  Russ  and  Lyman  Scudder,  in  exchange  for  eighty  acres  of 
land  in  Nebraska,  the  deed,  likewise,  containing  no  release  of 
the  homestead,  but  the  Scudders  verbally  agreed  with  Mills 
and  wife  to  pay  off  the  mortgage.  Mills  and  his  family  conr 
tinned  to  reside  on  the  premises  until  the  spring  of  1860, 
when,  for  the  purpose  of  giving  the  Scudders  possession,  they 
removed  to  the  country,  where  Mills  rented  a  farm.  Mills  de- 
sired the  Nebraska  land  to  improve  and  make  himself  a  home, 
but  he  did  not  immediately  move  to  or  take  possession  of  it, 
because  he  was  not  able  to  do  so.  In  August  or  September, 
1861,  the  premises  were  reconveyed  to  Mills  by  the  ScudderSi 
for  the  reason  that  the  title  to  tiie  Nebraska  land  was  found 
to  be  defective.  A  decree  was  rendered  for  the  defendants, 
and  the  complainants  sued  out  a  writ  of  error. 

Oeorge  C.  Campbell^  for  the  plaintiffs  in  error. 

By  Court,  Brebse,  J.  The  facts  in  this  case  are,  that  the 
defendant  in  error,  being  indebted  to  Ives  and  Dennison,  to 
secure  the  same,  on  the  ninth  day  of  April,  1859,  executed 
and  delivered  to  them  a  mortgage  on  lot  three  (3),  in  block 
fourteen  (14),  in  Turner's  addition  to  the  town  of  New  Bostouy 
in  the  county  of  Mercer.  It  was  the  homestead  of  Mills,  and 
the  mortgage  contained  no  waiver  of  it.  Mills  and  his  family 
continued  to  reside  on  the  premises  until  in  the  spring  of  the 
following  year,  when  he  removed  to  the  country  and  rented  a 
farm.  In  November  previous,  Mills  sold  to  or  exchanged 
with  one  Scudder  the  premises  for  eighty  acres  of  land  in  the 
territory  of  Nebraska,  but  on  ascertaixiing  the  title  was  d^ 
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fective,  the  contract  was  rescinded  in  August  or  SeptemboTi 
1861. 

The  plaintiffs  now  insist  that  the  defendants  in  error  can- 
not claim  >the  benefit  of  the  homestead  act^  by  reason  of  this 
sale  to  Scaddew;  and  though  the  contract  was  rescinded,  they 
were  not  thereby  rehabilitated  to  their  former  rights. 

In  one  of  the  first  cases  decided  by  this  court,  under  this 
homestead  act,  we  held  that  an  abandonment  of  the  home- 
stead will  not  be  presumed  firom  the  fact  that  the  head  of  the 
family  has  gone  in  search  of  another  home,  and  being  dis- 
appointed, returns  to  the  old  home:  Kitchdl  ▼.  Burgwin,  21 
HI.  40.  In  what  way  could  the  mortgage  affect  this  right? 
What  rights  did  the  mortgagees  acquire  by  this  sale  to  Scud- 
ders?  Did  they  acquire  any  they  did  not  possess  before  the 
sale?  We  think  not;  and  as  the  defendant  in  error  had  the 
capacity  to  sell  and  convey  his  homestead  free  from  the  mort- 
gage, the  mortgage  not  containing  any  relinquishment  of  the 
homestead  right,  could  not  affect  this  right.  It  was  inoper- 
ative as  to  it.  The  principles  of  the  case  of  Ghreen  v.  MarkSy 
25  Id.  221,  are  applicable  to  this  case,  and  must  control  it. 
The  verbal  agreement  to  pay  the  mortgage  was  not  made  to 
the  mortgagees,  and  was  not  binding;  and  when  the  lot  was 
reconveyed  such  agreement  was  virtually  rescinded,  and  by 
the  reconveyance  the  defendant  in  error  was  put  in  the  posi- 
tion he  occupied  before  he  conveyed. 

The  judgment  of  the  court  below  is  afiSrmed. 

Judgment  affirmed. 

Lawbence,  J.,  having  tried  the  cause  in  the  court  bel0W| 
took  no  part  in  this  decision. 

ABABBonaanr  of  HoiCBsnAD,  What  OoiraiTnms:  Baa  OabeM  v.  IM- 
l^^on,  poal,  p.  247,  And  the  note  thereta 

MOSXOAOB    OB    CoiryBTAHGI    OF    HOKSBnAD    IfUBT    BB   AOOOBUDIO    TO 

Statute  to  bb  BnrDDio:  Poole  ▼.  Oerrard,  65  Am.  Dea  4S1,  and  note  dia- 
cnaaing  the  aabjeet;  Stewart  ▼.  Mackejf,  67  Id.  609;  JieocUk  v.  Kraemer,  68  Id. 
a04;  Dkhon  ▼.  Chom,  71  Id.  382;  Grapengether  v.  Fejervary,  74  Id.  336j 
Brewer  v.  Wall,  76  Id.  76;  Beat  v.  AUen^  81  Id.  338;  Lara(m  ▼.  Beynoida,  81 
Id.  444;  Sharp  ▼.  Baiiey,  81  Id.  489;  ffoekme  ▼.  LUdifiM,  83  Id.  215;  Pardee 
T.  Lindky,  83  Id.  219;  Bumap  ▼.  Cooi,  85  Id.  507.  The  principal  case  ia 
referred  to  in  /n  re  PofenuHH  9  Nat.  Bank.  Reg.  378,  on  the  question  of  waiver 
ol  the  homettead  under  the  Tllinoia  statate. 
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Conway  v.  Gablb. 

fsr  luniois,  n.] 
iMKSUiTumm  04inr0T  Dxrvr  Ihihtiintal  ot  VisnD  BuHi^  altbongb  II 

may  reqvira  the  perfornuuioe  of  an  act  in  the  fatoxeb  •nd  dedkre  thai  iti 

mmf— inm  flhaU  gabjoot  ttD  indiTidiial  to  a  penalty. 
LiaiHi.ATUMi  caniOT  Yaudat*  Intaud  Tax  8axji  by  a  rabeeqiient  law. 

Owm  4MP  LaKD  IHCUB8  Ko  FtaVBTirBB  BT  PlBMIRIiro  HIB  LaTO  TO  BB 

Sold  iob  Tazbs  m  a  maniier  not  aooording  to  law.  The  porohaeer  at  a 
tax  Bale  ia  bound  to  aee  that  all  of  the  eenential  reqnirementi  of  the  lav 
have  been  perf onned  before  he  ean  aoqnire  title. 

BrATDTBa  SHOULD  BB  OOH8IBUBD,  IF  P0SBIBLB»  TO  BATB  FBOSPBOTITB  ^^'"■** 

TBAV  Rbtbospbotitb  Ofsbathxh,  where  they  woold  inpair  the  ▼aEdity 
of  oontnote  or  direet  the  finite  of  piupecly. 

Bill  in  chancery  to  set  aside  a  tax  deed.  The  bill  alleged 
irregularities  in  the  assessment  and  in  the  proceedings  to  en- 
force it,  and  also  alleged  that  a  fraudulent  combination  had 
been  entered  into  between  the  officials  and  the  purchasers  at 
the  tax  sale,  by  which  the  latter  were  required  to  pay  only  a 
portion  of  the  delinquent  taxes  at  the  time  of  purchasing  the 
lands.  The  defendants  admitted  that  there  were  defects,  but 
claimed  that  the  defects  were  cured  by  the  acts  of  February  22 
and  February  21,  1861.  The  bill  was  dismissed,  whereupon 
the  plaintiff  brought  this  writ  of  error. 

J.  B.  HawUf/j  B.  C.  Cooky  and  Cbarlei  ML  (Moni|  fiv  the 
plaintiff  in  error. 

Oeorge  W.  PleaaanUy  for  the  defendants  in  error. 

By  Court,  Walker,  C.  J.  It  being  admitted  that  the  sale 
was  insufficient  to  pass  title  or  to  constitute  a  defense  to  the 
bill,  the  question  is  presented  whether  a  defense  is  given  by 
either  of  those  acts.  The  act  of  the  22d  of  February,  1861,  in 
terms  fully  ratifies  and  confirms  the  arrangement  entered  into 
by  the  officers  and  the  purchasers  at  the  sale.  It  also  declares 
that  sales  made  and  certificates  given  shall  not  be  construed 
to  be  invalid,  by  reason  of  the  arrangement,  by  the  failure  of 
purchasers  to  pay  the  amount  of  their  bids  otherwise  than  as 
contemplated  by  the  arrangement.  It  will  be  seen  that  the 
arrangement,  at  the  time  it  was  entered  into,  was  illegal  and 
without  warrant  of  law.  If,  therefore,  it  has  any  validity,  it 
must  be  by  reason  of  this  enactment.  But  few  principles  are 
better  settled  than  that  the  legislature  is  powerless  to  divest, 
by  enactment,  an  individual  of  a  vested  legal  right.  That 
laws,  prospective  in  their  character,  enjoining  the  performance 


April,  1865.]  Conway  v.  Cable.  241 

of  an  act,  and  declaring  that  its  omission  shall  subject  the  per- 
son omitting  the  duty  to  a  penalty,  is  clearly  within  the  legis- 
lative power,  is  equally  true.  Aiid  that  the  legislature  may 
pass  a  law  authorizing  sales  for  taxes  subsequently  made  to  be 
on  credit,  there  can  be  no  doubt. 

In  such  a  case  as  the  present,  however,  it  seems  to  us  there 
can  be  no  doubt  that  a  citisen  may  permit  his  real  estate  to 
pass  to  sale  for  delinquent  taxes,  and  rely  upon  the  want  ci 
compliance  with  the  law  authorizing  a  sale.  He,  by  the  law 
then  in  force,  incurred  no  forfeiture  by  permitting  his  lands  to 
be  struck  off  at  a  sale  for  taxes  not  conducted  according  to  law. 
The  purchaser  was  bound  to  see  that  all  of  the  essential  re- 
quirements  of  the  law  had  been  performed  before  he  could 
acquire  any  title  at  a  tax  sale.  This  proceeding,  by  which  an 
individual  is  deprived  of  his  property  in  a  summary  mode^ 
and  usually  for  but  a  trifling  part  of  its  value,  has  always  been 
held  to  require  a  strict  compliance  with  the  provisions  of  the 
law  authorizing  the  sale.'  No  one  can  imagine  that  were  a 
sheriff  to  sell  real  estate  without  a  judgment  or  an  execution, 
that  the  legislature  could  afterwards  impose  such  a  condition 
upon  the  owner  before  he  could  make  a  defense  to  a  suit  for 
the  recovery  of  the  land.  To  do  so  would  be  to  transfer,  by 
legislative  enactment,  the  property  of  one  person  to  another. 
We  are  unable  to  see  any  difference  between  an  invalid  sher- 
iff's and  an  invalid  tax  sale.  As  well  might  the  legislature 
attempt  to  impose  conditions  upon  the  assertion  of  title  by  a 
person  who  had  executed  a  void  deed,  when  sued  for  the  recov- 
ery of  the  land.  Such  legislation,  under  our  form  of  govern- 
ment, has  always  been  supposed  to  be  unwarrantable,  as  being 
opposed  to  the  principles  of  natural  justice,  and  depriving  per- 
sons of  their  property  contrary  to  due  course  of  law. 

In  the  case  of  Manh  v.  Che$PntUy  14  111.  223,  a  construction 

was  given  to  two  acts  amendatory  to  the  revenue  laws.    The 

act  of  1849,  which  was  under  consideration,  declared  that  all 

assessments  of  property  for  taxes,  made  in  the  year  1848  and 

previous  years,  and  which  were  not  completed  within  the  time 

required  by  law,  should  be  as  good,  valid,  and  effectual  as  if 

made  and  returned  in  strict  conformity  to  law.    The  court  held 

that  this  enactment  did  not,  in  an3rwise,  affect  sales  for  taxes 

made  previously  to  the  passage  of  the  law.    The  amendatory 

act  of  1851  declared  that  when  a  county  or  township  assessor 

had  heretofore  failed,  or  should  hereafter  fiul,  to  complete  his 

in  the  time  required  by  law,  sudi  failure  should 
AX.  Dia  vou  LXxxvn-16 
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not  vitiate  such  assoBsment;  but  declared  it  as  valid  and  legal 
as  if  completed  in  the  time  required  by  law. 

This  latter  act  was  also  held  prospective  in  its  operation. 
And  the  court  say  that  unless  it  is  imperatively  demanded, 
the  acts  in  question  should  not  receive  a  construction  giving 
them  a  retrospective  operation.  '*  They  were  passed  long  after 
the  proceedings  in  the  case  were  concluded.  Laws  of  such  a 
character  ought  not  to  have  a  retrospective  operation.  Under 
the  law  in  force  when  the  proceedings  were  had,  the  purchaser 
at  the  sale  acquired  no  title  to  the  land.  The  assessment  be- 
ing  invalid,  there  was  no  foundation  to  support  the  subsequent 
proceedings.  The  owner  had  a  perfect  defense  to  any  claim  of 
title  under  them.  He  had  only  to  point  out  the  defect  of  the 
sheriff's  deed.  But  if  the  provisions  of  these  statutes  are  to 
retroact  upon  the  proceedings,  the  case  is  entirely  changed. 
What  before  was  insufficient  to  pass  title  became  competent 

for  the  purpose Legislation  of  this  kind  may  well  be 

characterized  as  replete  with  injustice."  The  same  rule  was 
distinctly  announced  in  the  case  of  Thompson  v.  Alexander ^  11 
Dl.  64,  upon  a  careful  review  of  the  authorities. 

In  all  civilized  governments,  laws  impairing  the  validity  of 
contracts,  and  divesting  the  rights  of  property,  are  considered 
unjust  and  odious.  And  such  enactments  never  receive  such 
a  construction,  unless  required  by  the  language,  when  so  plain 
as  to  admit  of  no  other  interpretation.  In  the  case  under 
consideration,  the  transaction  was  complete  before  the  law  was 
adopted,  and  the  answer  may  have  relied  upon  the  defects, 
which  are  admitted  to  have  existed,  but  are  claimed  to  have 
been  cured  by  the  act  of  the  22d  of  February,  1861.  To  give 
it  force,  therefore,  would  be  to  transfer  the  property  of  the 
former  owner,  not  by  force  of  a  valid  and  binding  sale  for 
taxes,  but  by  the  declared  will  of  the  legislature,  that  his  title 
should  pass  from  him,  and  vest  in  the  purchaser  at  a  tax  sale, 
which  conferred  no  right.  This  the  legislature  have  not  the 
power  to  do,  whether  by  direct  and  positive  action,  or  by  ren- 
dering valid  and  binding  acts  which  were  nugatory. 

In  the  act  of  the  21st  of  February,  1861,  no  language  is 
found  applying  in  terms  its  provisions  to  previous  sales.  It 
relates  to  deeds  made  after  the  adoption  of  the  law,  but  does 
not  otherwise  refer  to  previous  sales,  and  hence  we  must  con- 
clude that  it  was  only  designed  to  apply  to  sales  subsequently 
made,  otherwise  different  language  would  have  been  employed. 
It  may  be  so  construed  as  to  give  it  full  effect,  and  have  only 
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a  prospective  operation.  And  we  can  hardly  suppose  that  a 
different  design  operated  upon  the  general  assembly  in  the 
adoption  of  the  law.  But  to  impose  new  terms  and  condi- 
tions, after  the  sale  has  been  made,  is  so  unjust  that  we  can- 
not believe  the  legislature  would  attempt  to  do  so,  even  if  it 
had  the  power.  If  they  may  impose  these  conditions  to  such 
a  sale,  they  may  impose  others  destructive  to  the  rights  of 
the  owner,  or  they  may  impose  them  in  any  other  case,  as  a 
condition  upon  which  the  party  having  a  perfect  right  may 
interpose  a  defense.  But  when  such  a  law  is  prospective  in 
its  operation,  all  persons  have  the  opportunity  of  avoiding  its 
operations. 

The  cases  of  Marsh  v.  Chestnt^,  14  HI.  223,  and  Tkampmm 
V.  Alexander f  11  Id.  64,  are  in  point,  and  settle  this  question. 
The  court  below,  therefore,  erred  in  dismissing  the  bill,  and 
the  decree  must  be  reversed  and  the  cause  remanded. 

Decree  reversed. 


RnBOSFBcnvB  OriBAnoir  will  not  be  Onmr  Btatdtb  nnlew  tbe  ia- 
tontum  to  give  it  iiieh  operatum  is  dearly  ezprened:  Stanumt  ▼.  Carter,  8S 
Am.  Deo.  696^  end  note  eoUeoting  prior  oeeee.  The  prinoipel  ceee  ia  died  to 
this  point  in  Z>Mm$  ▼.  FirH  NaL  Bank,  112  HL  M6;  and  it  ie  elao  died  in 
LUtiey.  Hemdom,  lOWalLSl,  aa  holding  that  the  minoia  atKtnte  of  Febra- 
arj  21,  1S61»  ia  not  retroapeotiYe. 

LaaiBLAXivx  Powsa  to  Suptlt  Dirion  n  Aaaastaam  voa  Taixss 
See  People  ▼.  Sef^memrp  76  Am.  Dea  521,  and  note  diaoaanng^the  aabjeot  al 
length. 


MOBBIS   V.  HOGLB. 

(17  ILLIHOU,  liSO.  i 

Bxbodtob'b  SALa  ahb  Oonvstakcb  of  Rkal  BErrAm  u  Void  ahb  will  n 
Skt  Asn>i»  where  the  executor  giyea  notioe  to  the  heira  that  he  would 
apply  at  a  certain  term  of  the  ooort  for  a  lioenae  to  mU,  bat  he  makea  no 
application  at  that  term,  and  without  further  notioe  appliea  at  a  anbae- 
qnent  term. 

PRTnOir    BT    EXSODTOR    TO    SSLL  RlAL  BErfATB  SHOULD  StATS  KaMES  OV 

Hbiba,  but,  it  seema,  thia  defect  cannot  be  taken  advantage  of  in  a  ool« 
latenJ  prooeeding. 
DacREa  ArTHORizmo  Exbcutob  to  Sell  bo  Much  Rial  Estatb  as  Hi 

MAT  DXSM  fOB  BbST  IVTaBBST  OF  ESTATB  18  EbRONEOUB.      The  OOOTt  la 

only  authoriaed  to  lioenae  a  aale  ol  ao  much  real  estate  as  ia  neoesaary  ta 
pay  debta. 

Bill  in  chancery.    The  facts  are  stated  in  the  opinion. 
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John  Clarky  for  the  plaintifh  in  error. 

Oeorge  B.  Joiner  and  James  FUteheTf  for  the  defandanti  in 
error. 

By  Conrt,  Walker,  C.  J.    The  bill  in  this  ease  wbb  filed  for 

fhe  purpose  of  canceling  a  sale  and  conyeyance  made  by  an 
executor,  under  a  decree  of  the  county  court  of  Iroquoia 
County,  as  well  as  subsequent  conveyances  of  the  land.  The 
bill  makes  the  executor,  and  the  persons  to  whom  the  subse- 
quent conveyances  had  been  made,  parties  defendant.  On  the 
hearing,  the  prayer  of  the  bill  was  granted,  and  all  of  the  con- 
veyances in  the  chain  of  title  from  the  executor  were  set  aside 
and  canceled,  and  the  complainants  restored  to  their  former 
rights  in  the  lands. 

In  this  case,  the  main  question  is,  whether  the  county  court 
had  jurisdiction  of  the  parties  as  well  as  of  the  subject-matter 
of  the  suit.  In  all  judicial  proceedings,  to  render  the  judg- 
ment or  decree  binding  upon  parties,  the  court  must  be  in- 
vested with  jurisdiction.  And  if  the  parties  are  not  before  the 
court,  there  can  be  no  power  to  bind  them,  by  decree  or  other- 
wise. A  defendant  must  have  notice  of  the  pendency  of  the 
pioceeding,  and  a  reasonable  opportunity  to  be  heard  in  de- 
fense of  his  rights  before  they  can  be  affected  by  the  decree. 
The  court  Qust,  likewise,  have  jurisdiction  of  the  subject  of 
litigation,  or  the  power  to  adjudicate  and  determine  the  ques- 
tion in  dispute  will  be  wanting.  If  the  court  lacks  such  juris- 
diction, its  proceedings  are  void,  and  binding  upon  no  person; 
but  may  be  questioned  in  any  proceeding,  whether  direct  or 
collateral. 

This  bill  alleges  that  the  heirs  had  no  notice  of  the  applica- 
tion of  the  executor  to  the  county  court  for  a  license  to  sell  the 
real  estate  of  the  testator  for  the  payment  of  debts.  The  pro- 
ceedings on  that  application  were  read  in  evidence  on  the 
hearing,  from  which  it  appears  that  the  executor  gave  notice 
in  a  newspaper  that  he  would  apply  at  the  December  term, 
1854,  of  the  county  court  for  leave  to  sell  the  lands  of  the  tee- 
tator.  It  also  appears  that  the  petition  was  not  filed  until  the 
February  term,  1855,  at  which  time  an  order  of  sale  was  ren- 
dered in  accordance  with  the  prayer  of  the  petition.  It 
nowhere  appears  that  any  notice  was  given  by  publication,  or 
was  served  upon  the  heirs,  that  an  application  would  be 
made  at  the  February  term;  but  it  was  admitted  on  the  hear- 
ing that  no  otiier  notice  was  given  than  that  the  application 
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would  be  made  to  the  December  term.  It  was  likewise  proved 
that  no  petition  was  filed  at  the  December  term  by  the  execu- 
tor. 

In  the  case  of  Tumey  v.  Tumey^  24  111.  625,  it  was  held  thai 
where  an  administrator  fiEiils  to  make  application  at  the  term 
to  which  he  has  given  notice,  he  cannot,  without  a  new  notice^ 
apply  and  procure  an  order  of  sale  at  a  subsequent  term. 
That,  foiling  to  file  his  petition  at  the  term  to  which  he  gavo 
notice  to  the  heirs  to  appear,  the  suit  thereby  became  abated, 
md  the  parties  in  interest  must  be  again  brought  into  court 
before  any  steps  can  be  taken  to  affect  their  rights.  If  the 
suit  is  abated,  the  parties  will  not  afterwards  be  in  court  for 
any  purpose  until  again  served,  and  the  court  cannot  have 
jurisdiction  of  the  persons  of  the  defendants  to  render  a  valid 
decree.  Again,  in  the  case  of  Pardon  v.  Dwire^  23  Id.  572,  it  was 
held  that  the  rendition  of  a  judgment  on  a  "service  insufficient 
for  the  want  of  the  requisite  length  of  time  before  the  return 
day,  and  which  failed  to  show  that  it  was  served  on  the  de- 
fendant, was  utterly  void:  SchneU  v.  Chicago^  38  Id.  882. 
These  cases  are  conclusive  of  the  cause  under  consideration. 
Here,  there  was  no  service,  or  pretense  of  service,  to  the  term 
at  which  the  petition  was  filed  and  the  decree  rendered. 
Whilst  the  law  guards  the  rights  of  bona  fide  purchasers  at 
judicial  sales  with  scrupulous  care,  it  will  protect  owners  from 
being  deprived  of  their  property  by  proceedings  unauthorized 
by  law.  Executors  are  not  permitted  to  apply  for,  nor  are 
courts  authorized  to  decree,  a  sale  until  the  parties  in  interest 
have  been  brought  into  court,  and  had  the  opportunity  of 
being  heard  in  defense  of  their  rights. 

The  law  presumes  that  a  purchaser,  inspects  the  publio 
records,  through  which  title  must  be  derived,  before  he  re> 
oeives  a  conveyance.  If  he  did  so  in  this  case,  he  saw  that 
the  decree  of  the  court  was  unwarranted,  and  that  a  sale  under 
it  could  pass  no  title.  If  he  failed  to  examine  the  record,  it 
was  his  own  fault,  and  he  should  sufier  the  consequences  of 
his  negligence.  For  the  want  of  the  notice,  the  decree  of  the 
county  court  was  a  nullity,  and  a  purchase  under  it  passed  no 
title. 

It  is  also  urged  that  the  county  court  failed  to  acquire  juris- 
diction, because  the  names  of  the  heirs  and  persons  in  interest 
did  not  appear  in  the  petition  or  notice.  Nor  do  they,  in  fact, 
appear  anywhere  in  the  entire  proceeding.  This  may  be  error, 
for  which  such  an  order  would  be  reversed  on  error,  but  we 
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are  not  prepared  to  hold  that  for  that  reascm  the  ooart  failed 
to  acquire  jurisdiction.  In  the  case  of  Stow  y.  KirnbaUj  28  HL 
93,  the  court  inclined  to  hold  that  fiuch  an  omiBsion  did  not 
affect  the  jurisdiction. 

The  decree  rendered  at  the  February  term  being  inoperative 
and  void,  the  subsequent  decree  rendered  at  the  May  term, 
1856,  did  not  remove  any  of  its  imperfections.  It,  like  the 
former  decree,  was  made  without  any  notice  to  the  heirs,  who, 
never  having  been  in  court,  could  not  be  boand  by  it.  It  was 
also  erroneous  to  license  the  executor  to  sell  so  much  of  the 
lands  of  the  heirs  as  he  might  deem  for  the  best  interest  of  the 
estate.  We  are  aware  of  no  statute  or  principle  of  the  common 
law  which  has  invested  the  executor  with  such  a  large  discre* 
tion,  or  which  authorizes  the  court  to  confer  it  upon  him.  The 
testator  could  have  given  him  the  power  by  his  will,  but  he 
withheld  it.  The  court,  under  the  law,  was  only  authorized  to 
license  a  sale  of  so  much  as  was  necessary  to  pay  debts,  and 
it  was  manifest  error  to  go  beyond  its  provisions. 

It  was  also  contended  that  the  executor  was  guilty  of  firaud, 
in  conducting  the  sale,  as  well  as  the  purchaser  and  his 
grantees,  which  requires  that  the  sale  should  be  set  aside,  and 
the  conveyances  canceled.  But,  inasmuch  as  the  record  is 
voluminous,  and  the  abstract  so  imperfectly  prepared  as  not 
to  present  the  question,  we  decline  its  discussion.  All  of  the 
purchasers,  whether  immediate  or  remote,  are  chargeable  with 
notice  of  the  want  of  jurisdiction  of  the  county  court  to  render 
the  decree,  as  they  could  not  trace  title  to  its  source  except 
through  this  proceeding.  And  for  the  want  of  jurisdicti<m 
they  acquired  no  title;  but  as  their  conveyances  operate  as  a 
cloud  on  the  title,  complainants  have  a  right  to  have  it  re- 
moved.   The  decree  of  the  court  below  is  affirmed 

Decree  affirmed. 

Bzicutob's  OB  ABHZBUBntATOB's  Baim  IB  Vom,  IF  Pbopxb  Konca  bs  mn 
Oiyxn:  See  Doe  ex  denu  JliUdM  ▼.  Bcwen,  65  Am.  Deo.  768;  VaOe  ▼.  Flern^ 
hig,  61  Id.  666;  RoUY.McFenin,  75 Id.  49;  CKbKmY.RoO,  81  Id.  219;  aO, 
83  Id.  181,  and  the  notes  to  these  cases;  and  see  HayiyeB  ▼.  Meeke^  70  Id.  703b 

If  notice  of  an  application  hy  administrators  to  sell  the  lands  of  the  estate  te 
pay  debts  is  not  served  or  given  in  the  mode  required  by  statute,  the  decree 
of  sale  will  be  void,  and  may  be  questioned  in  both  direct  and  collateral  pro- 
ceedings: Haywuod  v.  OoKmm,  60  QL  337,  citing  the  principal  case. 

PKinoN  BT  ExicuTOB  OB  Admintstbatob  TO  Sell  Dbubdjuit's  Rial 
Bbtate,  What  to  Contain:  See  Stuati  ▼.  AJkn^  76  Am.  Deo.  551;  Qrtgor^ 
V.  Taber,  79  Id.  219,  and  the  notes  thereto.  The  omission  to  name  the  heirs 
in  the  petition  will  not  invalidate  the  decree  of  sale:  Ilobson  v.  JBufCLn^  62  lU. 
152,  citing  the  principal  case. 
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The  fbinoifal  case  is  cmi>  in  Botiwiek  v.  SUnmrt  80  HL  166^  to  the  point 
that  it  is  not  an  objection  to  the  decree  of  sale  that  the  heirs  were  not  named 
in  the  notice  published  by  the  administrator  for  the  purpose  of  obtaining  the 
decree;  in  Long  ▼.  Thompton,  GO  Id.  29,  to  the  point  that  in  a  bill  for  distH- 
bntion  all  the  distribatees  must  be  parties;  in  Rqfferty  ▼.  MaUory,  3  Biss.  868^ 
to  the  point  that  all  persons  are  bound  to  take  notice  of  the  records  in  fore- 
closure proceedings;  in  Chicago  etc  R,  R.  v.  Kennedy,  70  lU.  882,  863»  to  the 
point  that  the  law  presumes  that  a  purchaser  inspects  the  reoords  through 
which  title  must  be  derived  before  receiving  a  conveyance,  and  he  is  charge- 
able with  all  that  appeared  therein;  and  it  is  referred  to  in  Bsb  parte  Bryan^ 
14  Nat  Bank.  Reg.  81,  on  the  point  that  although  the  confirmatian  of  a  sale 
in  bisnkruptcy  be  regular  and  unassailable,  it  cannot  give  eflbot  to  a  sale  made 
vnder  a  void  decree. 


Gabeen  V.  Mulligan. 

[87  ILUHOIS,  280.] 

HoKniBAD  n  Abahdoitxd,  so  as  to  be  subject  to  sale  under  executioo, 
when  the  husband  removes  from  the  premises  with  his  family  to  another 
state,  where  he  resides  for  two  years,  and  declares  before  leaving  that  if 
he  liked  the  country,  and  could  do  well  in  his  business,  he  would  reniain, 
but  if  not  he  would  return,  and  after  his  return  he  declares  that  when 
he  left  he  expected  to  remain,  but  found  it  to  his  interest  to  return. 

Actual  Bbsidxngb  is  Rsquuitb  to  Pbotiot  Homxstbad  from  Sale 
uudkb  Execution,  as  a  general  rule;  although  it  is  not  esseutial  under 
all  circumstances. 

It  18  Evidence  aw  Abandormsrt  of  Hombsteai),  if  the  husband  removes 
from  the  premises  with  his  family  to  another  state,  where  he  remains  for 
two  years. 

Bill  in  chancery  to  set  aside  a  sheriff's  sale  and  deed  of  a 
certain  lot  in  the  town  of  Keithsburg,  Illinois.  From  the 
pleadings  and  the  agreed  statement  of  facts  it  appeared  that 
the  complainant,  Gabeen,  had  occupied  the  premises  in  ques* 
tion,  witix  his  family,  as  a  homestead.  About  June  1,  1867, 
Gabeen  leased  the  premises,  and  removed  with  his  famUy  to 
Minnesota,  where  they  resided  for  two  years,  after  which 
they  returned  and  occupied  the  premises.  Before  he  left  for 
Minnesota,  he  stated  that  if  he  liked  the  country,  and  could 
do  well  in  his  business,  he  would  remain,  but  if  not  he  would 
return.  After  his  return  he  stated  that  when  he  left  he  ex- 
pected to  remain  in  Minnesota,  but  found  it  to  his  inierest  to 
return  to  Keithsburg.  On  September  12,  1858,  a  judgment 
was  recovered  in  the  circuit  court  against  Gabeen,  on  which 
an  execution  was  issued  November  10th,  and  the  premises 
sold  to  the  plaintiffs  in  execution.  Oh  December  14, 1858, 
the  defendant,  Mulligan,  recovered  a  judgment  before  a  justice 
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of  the  peace  against  Cabeen,  and  on  February  8, 1859,  he  filed 
a  transcript  thereof  in  the  office  of  the  clerk  of  the  circuit 
oourt,  and  on  the  following  day  issued  an  execution,  under 
which  the  premises  were  afterwards  sold  and  conveyed  to  him, 
he  having  redeemed  the  lot  from  the  previous  sale.  The  bill 
was  dismissed  with  costs,  and  the  complainant  brought  error. 

J7.  M,  Weedj  for  the  plaintiff  in  error. 

/•  R*  and  J.  N.  Bassett,  for  the  defendant  in  error. 

By  Court,  Walker,  C.  J.  This  record  presents  a  question 
of  fact  for  determination.  It  is,  whether  plaintiff  in  error 
abandoned  his  homestead,  so  that  a  judgment  previously  re* 
covered,  and  under  which  a  sale  had  been  made,  and  a  tran- 
script of  a  judgment  before  a  justice  of  the  peace,  became 
valid  liens  upon  the  homestead.  Up  to  the  time  plaintiff  in 
error  moved  to  Minnesota,  the  premises  were  undoubtedly  pro- 
tected from  sale  under  execution  by  the  operation  of  the  home- 
stead law.  But  he  left  his  home  and  removed  with  his  family 
to  Minnesota,  and  with  them  resided  there  for  two  years.  He 
stated  before  leaving  the  state  that  if  he  liked  the  country, 
and  could  do  well  in  his  business,  he  would  remain;  but  if 
not,  he  would  return.  And  after  he  came  back  to  his  former 
residence,  he  stated  that  when  he  left  he  expected  to  remain 
in  Minnesota,  but  found  it  to  his  interest  to  return  to  Keiths- 
burg.  From  these  statements  it  is  manifest  that  he  left  with 
the  design  of  remaining,  and  of  abandoning  his  former  home. 
He  says  he  expected  to  remain  in  Minnesota. 

Whilst  this  court  has  held  that  an  actual  residence  is  not, 
under  all  circumstances,  essential,  yet  as  a  general  rule  it  is 
requisite  to  protect  the  homestead  from  sale  on  execution.  To 
carry  out  the  object  of  that  statute  it  may  become  necessary, 
when  the  husband  is  dead,  and  especially  so  when  both 
parents  have  died,  and  the  children,  entitled  to  the  benefit  of 
the  law,  are  of  tender  years,  that  a  residence  by  a  tenant  may 
be  substituted  for  an  actual  occupancy  by  the  widow  or  the 
children.  But  it  is  only  in  such  cases,  and  under  peculiar 
circumstances,  that  the  actual  residence  of  the  person  claim* 
ing  the  benefit  of  the  act  can  be  dispensed  with. 

This  was  the  rule  announced  in  substance  in  Walters  v.  Peo^ 
fUy  21  ni.  178,  and  Kitchell  v.  Burgwin,  21  Id.  4D.  It  was, 
however,  said  that  we  could  lay  down  no  rule  to  govern  such 
cases*  but  each  case  must  depend  upon  its  own  peculinr  cir- 
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comBtances,  so  that  among  them  no  evidence  Bhall  be  found 
of  an  abandonment  of  the  husband  and  family. 

In  this  case,  we  think  that  a  removal  by  himself  and  family, 
for  the  period  of  two  years,  to  another  state,  and  ceasing  to 
occupy  the  premises,  was  evidence  of  an  abandonment  by  the 
owner  of  his  right  to  claim  the  homestead.  This,  we  think, 
is  true,  without  reference  to  what  he  said  before  or  after  his 
return.  That  could  not  change  the  question  of  whether  ho 
liad  ceased  to  reside  upon  the  place.  ESs  intention  may  have 
been  a  material  question,  as  to  whether  he  had  ceased  to  be  a 
resident  of  the  state,  but  could  not  operate  upon  the  question 
of  whether  he  had  ceased  to  occupy  his  homestead.  If  he 
might  remove  his  fieunily  and  effects  to  another  state,  and 
remain  there  with  them  for  two  years,  and  still  claim  his  for- 
mer residence,  as  exempt  from  sale  under  the  homestead  law, 
we  are  at  a  loss  to  conoeive  how  long  an  abandonment  it  would 
require  to  subject  it  to  the  payment  of  his  debts.  To  permit 
such  an  abandonment,  without  rendering  the  property  liable 
to  forced  sale,  would  be  to  enable  debtors  to  perpetrate  frauds 
upon  their  creditors  that  could  not  have  been  designed  by  the 
general  assembly  when  the  act  was  adopted. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 

Lawbencb,  J.,  having  tried  the  cause  in  the  court  below, 
took  no  part  in  this  decision. 

Abahdohvxht  ot  HdHXBrrsAD,  What  OoNvrrrum:  See  Thplor  v.  JTdr- 
§m»,  00  Am.  Deo.  006,  and  note  diacn wring  the  questiQii;  VTaUen  ▼.  Peopb, 
66  Id.  730;  Ta^hrr.  Boulware,  67  Id.  642;  Shephard  ▼.  Omidfly,  70 Id.  372| 
TunUbiMmY.  Swimu^,  76 Id.  432;  Ouiod  ▼.  Oviod,  76 Id.  441;  Moorer.  Dhw 
mkng,  81  Id.  301;  Fyffe  v.  Bttm^  85  Id.  577;  Ive»  ▼.  Mills,  aiiU,  p.  238.  The 
principal  case  has  been  frequently  approved  on  the  point  that  where  the 
hnsband  removes  from  the  homestead  with  his  family,  and  aoqnirss  another 
home,  the  homeetead  rij^t  is  lost:  Thnam  ▼.  Mocrt,  43  lU.  174;  Maker  ▼. 
ITeCbM^  47  Id.  394;  ^udbv.  Cmdogw,  49  Id.  394;  Cakm  ▼.  WiUm,  62  Id. 
139;  FUherT.  ComeU,  70 Id.  217;  CMy.  Smith,  SSld.  202. 

Actual  BasntiHOB  is  NsoiasART  to  Pbotbot  HoitiflTiAD  vbom  Sals 
mroxB  BxiODnov:  Taylor  v.  Hargoiu,  60  Am.  Dec.  606,  and  note;  Hcfyi  ▼. 
Awe,  62  Id.  706,  and  note;  Charleas  ▼.  LamiJbermni,  63  Id.  457,  and  note;  note 
to  Pryor  ▼.  Stmt,  70  Id.  347;  Ditkmm  v.  Chom,  71  Id.  382;  TumUnmm  ▼. 
Bwhmqf,  76  Id.  432;  ChrUiy  ▼.  Dyer,  81  Id.  493;  TiUoUon  ▼.  MtUard,  82  Id. 
112;  and  see  Addey  ▼.  Chamberlain,  76  Id.  516;  Fogg  y.  Fogg,  11  Id.  715;  hat 
» temporary  absence,  not  designed  as  an  abandonment,  will  not  work  a  f or- 
feitoze:  Taylor  v.  Botthoart,  67  Id.  642;  Franklin  y.  Coffee,  70  Id.  292;  Ptytr 
T.  iSilms,  70  Id.  341,  and  note;  Skepherdr.  Castiday,  10  Id.  VI2i  TuaUkuomy. 

Omodr.Ouiod,  1^1^440. 
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Saylob  V.  Danibls. 

Lf7  iLLtXOIfl,  88L^ 

Makxb  ow  Kon  n  Emtitlid  to  Cbxdit  tor  Usumoini  laiumir  Fsa- 
▼lODiLT  Paid  bt  Him,  m  against  the  payee  or  an  indonee  who  did  not 
take  the  note  for  a  valoahle  consideration,  where  the  note  repreoenta  the 
balanoe  on  a  loan  originally  made  at  a  nsorions  rate  of  interesti  the  pay- 
ments in  the  mean  time  having  been  applied  first  on  the  nsnrioQs  interest 
and  then  on  the  principal, 

Imikkbsxb  ov  Koti  as  Oollatibal  Sboubitt  vob  Pbi-eobtino  Bibt  n 
Hou>XB  TOB  Valuablb  Corbidsbation,  bat  only  to  the  extent  of  siidi 
debt 

Abbumpsit.    The  facts  are  stated  in  the  opinion. 

Hurdf  Booihf  and  Kreamer^  for  the  appellants. 
Ctarrison  and  Blanehardj  for  the  appellees. 

By  Ck>arty  Lawbkncb,  J.  This  was  an  action  brought  by  Dan* 
iels  against  Saylor  upon  a  promissory  note,  to  which  Saylor 
pleaded  usury.  It  was  proven  that  four  hundred  dollars  had 
been  first  loaned  at  fifteen  per  cent  interest,  and  payments 
made  from  time  to  time,  and  new  notes  given,  all  in  continua- 
tion of  one  transaction,  the  note  sued  on  being  the  last  The 
payments  made  had  been  applied  first  in  extinguishment  of  the 
interest,  and  then  in  reduction  of  the  principal.  The  plain- 
tiff had  a  verdict  for  $277.32. 

The  court  below  refused  to  apply  upon  the  existing  note  the 
payments  formerly  made  upon  the  usurious  interest.  This  was 
error.  While  it  is  the  rule  of  this  court  that  usurious  interest 
once  paid  voluntarily  cannot  be  recovered  back,  yet  that  rule 
does  not  apply  where  the  transaction  has  not  been  settled, 
and  the  lender  brings  his  action  for  the  recovery  of  an  al- 
leged balance.  In  such  case  the  borrower  may  defend  by 
claiming  a  credit  for  whatever  usurious  interest  he  has  paid  in 
the  same  transaction.  This  is  not  using  the  usury  law  as  a 
sword,  but  strictly  as  a  shield.  The  fact  that  new  notes  have 
from  time  to  time  been  given  does  not  change  tbe  case.  The 
court  looks  at  the  substance,  not  at  the  form.  When  the  four 
hundred  dollars  was  loaned  in  this  case,  it  continued  one 
transaction  until  paid,  without  reference  to  the  number  of 
balances  struck  and  new  notes  given,  and  until  fully  paid, 
the  borrower  may  insist  upon  having  past  usurious  payments 
legally  applied:  Hadden  v.  Innea,  24  111.  381. 

In  this  case  the  original  loan  was  made  by  Barberi  but 
when  he  took  the  last  note,  he  took  it  in  the  name  of  Mar- 
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tin  and  Wright,  and  afterwards  procured  their  indorsement 
So  far  as  appears,  they  only  allowed  Barber  to  use  their 
names,  and  therefore  tiie  conrt  should  not  have  instructed 
that  it  was  necessary  to  connect  them  with  the  usurious  trans- 
action. That  assumes  that  they  were  bona  fide  payees  of  the 
note,  which  is  at  least  doubtful,  and  should  have  been  left  to 
the  jury. 

But  the  note  before  it  fell  due  was  indorsed  by  Barber  to 
the  plaintiff,  Daniels,  to  collect  in  payment  of  a  debt  due 
him  from  Barber,  which  the  latter  swears  was  about  one  hun- 
dred dollars,  imd  to  account  to  Barber  for  the  residue.  If 
Daniels  took  the  note  as  collateral  security  for  a  pre-existing 
debt,  he  is  a  holder  for  a  valuable  consideration:  Manmng  v. 
McClure,  36  111.  490.  He  would  be  so,  however,  only  to  the 
extent  of  the  debt  due  him  from  Barber,  and  as  to  the  residue 
of  the  note  the  same  defense  can  be  made  as  if  it  had  not  been 
assigned  to  Daniels. 

Judgment  reversed. 

Debtob  kat  LffSDT  UPON  DxDVOTioir  OF  UflDBions  iNTniBBT  Faid,  bo 
long  M  any  part  of  the  debt  remaiiifl  unpaid:  Bouse  ▼.  DanfU,  60  lU.  370| 
MkeheU  v,  Lyman,  77  Id.  631;  JUinbaek  ▼.  Crabtree,  77  Id.  187;  In  re  PreseoU, 
6  Bias.  524;  &  C,  9  Kat.  Bank.  Reg.  386,  all  citing  the  principal  caae.  Bat 
■ee  Smitk  ▼.  Stoddard,  81  Am.  Dec  778. 

TaXINO  KlGOTIABLS  PaPKB  AS  COLLATXaAL  SBOUBTTT  TOB  PRX-KZ]BKni« 

DiBT,  wMJCTHJUt  Takoto  vob  Valub:  See  Jioaeborough  v.  Mesekk,  67  Am. 
Deo.  346»  and  note;  IMdkky,  Lloyd,  83  Id.  423. 


Illinois  Gbntbal  Insubanob  GoMPAinr  v.  Wolf. 

[17  iLUBOIi,  1611 

AoKHawLXDOifBiiT  DT  POLior  inffBXB  Sbal  of  Pathxht  ov  Fbbmiuii  u 
CoHOLUBnrXy  and  the  inaorance  company  cannot  ahow  by  parol  that  the 
premium  waa  not  in  fact  paid,  bat  that  a  note  waa  taken  therefor,  and 
the  note  not  having  been  paid,  the  policy  waa  void  nnder  a  condition 
therein  to  the  eflfoot  that  where  a  note  is  taken  for  the  preminm  the 
polity  ahall  be  Toid,  nnleaa  the  note  ia  paid  at  maturity. 

Covenant.    The  facts  are  stated  in  the  opinion. 

OaUagher^  Moore^  and  Oreen^  for  the  appellant. 

Tipton  and  Benjamin^  for  the  appellee. 

By  Court,  Lawrence,  J.  This  was  an  action  of  covenant 
brought  by  the  appellee  upon  a  policy  of  insurance.  The 
policy,  wUch  was  under  seal,  admitted  the  receipt  by  the 
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company  of  the  premium.  The  case  was  tried  in  the  court 
below  without  a  jury,  and  on  the  trial  the  appellant  sought  to 
prove  by  parol  that  although  the  policy  admitted  the  payment 
of  the  premium,  yet  it  was  not  in  fact  paid,  but  a  note  at  sixty 
days  was  taken  therefor.  In  was  insisted,  said  note  not  hay- 
ing been  paid,  that  the  policy  was  void  under  one  of  the  con- 
ditions therein,  to  the  effect  that  where  a  note  is  taken  for  the 
premium,  it  shall  be  considered  a  cash  payment,  provided  it 
is  paid  when  due,  but  if  not  paid  when  due,  the  policy  shall 
then  be  void.  The  appellee  objected  to  this  proof  as  in  itself 
incomplete,  and  also  on  the  ground  that  the  company  had 
waived  whatever  right  it  might  have  had  to  declare  the  policy 
void.  The  court  rejected  or  disregarded  the  evidence  offered, 
and  gave  judgment  against  the  company. 

The  only  point  made  by  the  appellant's  counsel,  in  their 
printed  brief,  relates  to  this  ruling  of  the  court.  They  insist 
that  the  recital  in  a  deed  of  the  payment  of  the  consideration 
is  only  prima  fade  evidence  of  such  payment,  and  may  be  con- 
tradicted or  explained,  and  cite  Ayers  v.  McConnel^  15  111.  230, 
and  KivJbaU  Y.Walker,  80  Id.  482.  All  that  the  court  held  in 
these  cases  was,  that  parol  evidence  might  be  received  for  the 
purpose  of  contradicting  the  acknowledgment  in  a  deed  of  pay- 
ment of  the  consideration,  where  the  object  and  effect  of  such 
evidence  were  not  to  vary  the  legal  import  of  the  deed.  For  ex- 
ample, in  a  deed  for  the  conveyance  of  lands,  the  recital  of 
payment  of  the  consideration  may  be  contradicted,  provided  it 
is  not  sought  by  such  evidence  to  impair  the  effect  of  the  deed 
as  a  conveyance.  B  at  we  know  of  no  case,  nor  do  we  think 
any  can  be  found,  in  which  it  has  been  held  that  the  acknowl- 
edgment of  paymert  may  be  contradicted  by  parol  for  the 
purpose  of  making  the  deed  null.  This  very  distinction  is 
taken  in  the  case  of  Kimball  v.  Walker,  supra.  Now,  in  the  case 
at  bar,  if  the  evidence  offered  by  the  company  were  admitted, 
the  effect  would  be  to  change  an  absolute  policy  of  insurance, 
running  for  five  years,  and  good  upon  its  face,  into  one  expir- 
ing in  sixty  d»ys  from  its  date.  The  policy  admits  expressly 
the  payment  of  the  premium,  which,  together  with  a  certain 
deposit  note  for  a  larger  amount,  according  to  the  usual  mode 
of  mutual  companies,  made  the  insurance  good  for  five  years. 
This  is  simply  destroying  the  legal  purport  of  a  deed  by  parol 
proof,  and  would  be  in  violation  of  the  radical  principles  of 
evidence. 

In  addition,  it  may  be  said,  that  public  policy  forbids  that 
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policies  of  insurance  should  be  destroyed  in  this  way.  When 
the  insured  property  is  afterwards  encumbered,  it  is  common 
to  assign  the  policy  to  the  encumbrancer.  In  the  event  of  a 
loss,  however,  as  the  policy  is  not  a  negotiable  instrument  at 
law,  the  encumbrancer  must  sue  in  the  name  of  the  assured^ 
which  would  let  in  aU  defenses  that  could  be  made  if  the 
policy  had  never  been  assigned.  The  consequence  then  would 
be,  if  the  rule  contended  for  by  the  appellant  were  to  obtain, 
that  instruments  good  upon  their  face,  and  upon  the  faith  of 
which  money  is  often  loaned,  would  be  suddenly  found,  when 
brought  into  use,  to  be  tainted  with  a  secret  defect  that  would 
make  them  nullities,  although  in  the  hands  of  an  equitable 
assignee.    This  should  not  be  permitted. 

It  has  been  held  in  other  states  that  insurance  companies 
cannot  contradict  the  receipt  of  the  premium  contained  in  the 
policy  for  the  purpose  of  avoiding  it:  Ooit  v.  NatiofuU  Protee^ 
lion  Ins.  Co.y  25  Barb.  189;  New  York  Central  Ins.  Co.  v.  2V1> 
iional  Protection  Ine.  Co.^  20  Id.  468;  3  Kent's  Com.  260. 

Judgment  affirmed. 

I^TsuxANcx  OoMFAirr's  PowiB  TO  Avon)  PoLior  bt  Ck>iiTaADioniro  Ri- 

CITAL  THEREIN    THAT    PREMIUM    HAS    BKEIT    PAID.  — The  OOnrti  of  lUinoifl 

have  steadily  adhered  to  the  dootrine  annoiinoed  by  the  principal  caae,  that 
where  a  policy  of  insurance  reoitee  the  payment  of  the  premium,  the  inaar* 
anoe  company  will  not  be  permitted  to  contradict  each  recital  for  the  porpoee 
of  rendering  the  policy  inyalid:  ProMmcs  L.  /iw.  Co.  t.  FemteU^  40  DL  180} 
Chnff  Y.  Simnums,  58  Id.  443;  Teuioma  L.  Im.  Co.  ▼.  Mueller,  77  Id.  22} 
TetUoma  L.  Int.  Co.  ▼.  Andenon,  77  Id.  384,  886;  and  see  MiOual  L.  Im.  Co. 
T.  French,  30  Ohio  St.  25i;  and  other  oonrte  aaeert  the  same  rule:  Michael  t. 
Muimd  Ins.  Co.,  10  La.  Ann.  737;  Consolidated  eU.  F.  Int.  Co.  v.  Caehow,  41 
Md.  59,  77;  Ooit  v.  National  ProteeCion  Ins.  Co.,  25  BarU  189;  New  York  Cet^ 
tnUIns.  Co.  t.  National  Protection  Ine.  Co.,  20  Id.  468;  Madiaon  Ine.  Co.  ▼.  /'ef- 
hwa,  1  Disn.  217;  Dabdlyr.  Mcur,  1  Cuip.532;  \mtm8aidhemL.  lnB.Co.Y. 
Booker,  0  Heiak.  606,  it  was  held  that  ''where  the  policy  has  been  delivered 
vnocnditianally  and  without  fraud,  acknowledging  upon  its  face  the  payment 
of  the  premium,  the  company  are  estopped  to  deny  tiie  payment  as  a  ground 
of  forfeiture,  but  may  show  the  fact,  in  order  to  coUect  the  same,  or  deduct 
it  from  the  amount  c^  the  policy  recovered.'*  This  distinction  seems  to  be 
sound  if  the  recital  in  a  policy  of  the  payment  of  the  premium  is  placed  upon 
the  same  footing  as  the  recital  of  the  consideration  in  a  deed  of  land.  The 
weight  of  authority,  however,  does  not  appear  to  observe  any  such  distinction, 
but  regards  the  recital  in  the  policy  as  a  niere  receipt,  like  any  other,  which 
is  prima/ade  evidence  of  payment,  but  only  frima  fade,  and  which  may  be 
contradicted  for  any  purpose:  1  Phillips  en  Insurance^  see.  512;  615;  May  on 
Tnswaiioe,  aeos.  860,  584;  Bliss  on  Tnsnnume,  see.  876;  BerQaom  r.  BMier^ 
/m.  Cb.,  38  CaL  641;  New  Sngkmd  M.  L.  Ins.  Co.  v.  Hatbrook,  82  Ind.  447, 
410;  UwM  Inmramoe  Co.  v.  Orant^  68  Me.  229,  230;  PiU  v.  Berktkite  L.  Ine. 
Os^  lOD  Mtm.  500;  504;  Shddom  v.  Atlantie  F.  S  M.  Inn.  €&.,  26K.  T.  40Q|| 
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8.  C,  84  Am.  Deo.  218;  Ad«r  t.  (TWoii  If.  L. /tw.  Co.,  i3  N.  T.  283;  Thonp- 
$on  ▼.  AmenooLn  etc  /tif.  Co.,  46  Id.  674,  676;  RobeH  t.  New  Buffioaid  M.  L, 
In$.  Ok,  2  Dian.  106,  113;  immmee  Co.  ▼.  SniUk,  8  Whart  620,  629;  Trag 
F.  Im.  Co.  t.  OatyeiUer,  4  Wis.  20. 

Thb  fbxnoipal  0A8B  18  dTiD  in  Ifonit  T.  TUboH,  81  IlL616b  tothepoini 
that  the  recital  of  the  oonaideratioin  m  a  deed  of  laiid  may  be  oootndioted, 
pioTided  it  la  mit  aooght  by  the  evidenoe  offnred  for  that  purpoee  to  impaif 
the  effiBot  of  the  deed;  and  lee  alio,  to  aabetantiaDy  the  mme  effBot»  Mkhard- 
eon  T.  Ohm,  8  HL  App.  97. 


Austin  v.  Underwood. 

ItorsT  Paid  idb  Land  bt  Thibd  PmaoH  Dzbbotlt  to  Gbahtoe  iob 

GbAHTU  18   PUBGHIBB-MONBT,  AB  AOAISSt   HoiOSTBAB   RiOST  of   the 

grantee. 
Dibd  07  Tbubt  HA8  Pbbcidbhcb  ovbb  HoKEffTBAD  RiQHT,  where  it  ia  n^ 

■titated  in  place  of  a  mortgage  to  aeonre  the  parohaae-money. 
Bale  undbr  Dbbd  ov  Tbubt  to  SicfUBB  Pubghasb-monbt  of  Hombbtbab 

PAflSBs  TiTLB  TO  PuBOBASBB,  although  the  deed  eeonrea  other  indebted- 

neei,  if  the  homestead  claimant  doea  not  payor  tender  that  portien  which 

is  pnrchaae-money. 

Ejbctmbnt  by  Edward  W.  Austin  against  Alexander  H. 
Underwood.    The  facts  are  stated  in  the  opinion. 

M.  SylvanuB  Wilcox^  for  the  appellant. 

Plato  and  Smithy  for  the  appellee. 

By  Court,  Bbbbse,  J.  This  was  an  action  of  ejectment  in 
the  common  pleas  of  the  city  of  Elgin,  in  the  county  of  Kane, 
brought  by  appellant  against  appellee,  for  the  nortiieast  frac- 
tion of  the  southwest  quarter  of  section  29,  township  42  north, 
in  range  8  east,  containing  fifty-five  aiid  a  half  acres,  a 
timber  lot  adjoining,  containing  four  (4)  acres,  and  another 
piece,  adjoining  on  which  the  defendant's  house  and  buildings 
were  situated  in  which  he  lived,  containing  twenty-one  (21) 
acres.  Trial  by  jury,  and  verdict  and  judgment  for  the  de- 
fendant, and  an  appeal  to  this  court 

The  appellant  claimed  title  to  the  premises  by  purchase, 
under  a  trust  deed  executed  April  4th,  1858,  by  appellee  and 
wife,  to  J.  G.  Austin,  to  secure  five  promissory  notes  executed 
to  £.  W.  Austin,  of  even  date  with  the  trust  deed.  Default 
having  been  made,  the  trustee,  J.  C.  Austin,  after  due  noticCi 
sold  the  land  to  E.  W.  Austin  in  three  separate  parcels;  the 
piece  containing  fifty-five  and  a  half  acres  toot  the  earn  ol 
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$526.09;  the  four-acre  tract  for  $45.60;  and  the  tract  oontain- 
mg  twenty-one  acres  for  $568.22,  —  in  all  amounting  to 
$1489.91.  The  proceedings  under  the  trust  deed  are  all 
regular,  but  there  was  no  release  of  the  homestead  right  by 
appellee  to  the  trust  deed.  It  was  proved  appellee  had  a 
amall  house  and  barn  on  the  twenty-one-acre  tract,  and  lived 
on  it  August  11, 1858, — had  lived  there  iiith  his  family  six  or 
eight  years;  in  1854  or  1855,  appellee  purchased  the  fifty-five- 
acre  tract,  and  the  four-acre  tract  of  Dibb,  and  since  that  time 
has  occupied  the  whole  farm;  all  the  three  pieces  of  land  ad- 
joining one  another,  and  worth  ten  or  twelve  dollars  per  acre; 
appellee  had  worked  the  Dibb  tract,  but  no  one  had  lived  on  it 
since  Dibb  sold  to  appellee  and  left. 

The  appellant  then  read  in  evidence  a  certified  copy  of  a 
mortgage  deed,  dated  March  31,  1855,  executed  by  appellee 
and  wife  to  the  appellant,  reciting  that  he  was  indebted  to  ap- 
pellant in  the  sum  of  $987.40  by  his  five  notes  of  even  date, 
one  of  them  due  one  year  after  date,  and  four  payable  yearly 
thereafter,  at  ten  per  cent,  payable  annually;  and  to  secure 
the  payment  of  these  notes,  appellee  granted,  bargained,  and 
sold  to  appellant  the  fifty-five  and  twenty-one  acre  pieces  of 
land.  In  this  mortgage  there  was  no  power  of  sale  or  release 
of  the  homestead.    It  was  duly  acknowledged  and  recorded. 

On  the  11th  of  August,  1858,  appellant  released  this  mort- 
gage to  appellee,  which  release  was  acknowledged  August  11 
and  recorded  September  8,  1858. 

The  appellant  also  proved  by  Thomas  Dibb  and  Mary  Dibb, 
that  she,  being  the  owner  of  about  sixty  acres  of  land  in  the 
town  of  Dundee  in  Kane  County,  which,  it  is  not  denied,  is  the 
fifty-five  and  a  half  and  four  acre  pieces^  conveyed  the  same 
to  cppellee  by  deed,  executed  in  March,  1855;  that  appel- 
lant paid  the  whole  consideration,  being  about  nine  hundred 
dollars  in  gold;  when  the  land  was  sold  to  appellee  he  said 
appellant  would  furnish  the  money,  and  appellee  would  secure 
him  by  a  mortgage  on  the  land;  appellee  never  paid  the  Dibbs 
anything  for  the  land;  he  never  had  the  money  in  his  hand, 
and  had  nothing  to  do  with  paying  the  money;  the  entire 
consideration  money  was  paid  by  appellant. 

One  Hewet  testified  that  he  bought  land  of  appellee  in  1857, 
for  which  he  paid  four  hundred  dollars,  a  part  of  which,  being 
$330,  he  paid  to  appellant;  at  that  time  appellant  said  appel- 
lee owed  him  between  three,  and  four  hundred  dollars,  but 
don't  know  whether  he  meant  to  say  that  was  all  appellee 
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owed  him,  or  all  that  was  then  due  him;  from  1855  to  1857| 
appellee  had  no  means  except  what  he  raised  on  the  farm, 
and  that  was  not  more  than  enough  to  support  Us  family. 

The  question  arising  on  these  facts  is,  Was  this  money  thus 
paid  by  appellant  purchase-money?  if  it  was,  a  homestead 
right  cannot,  under  the  statute,  be  set  up  against  the  re- 
covery. 

We  said  in  the  case  of  Eyster  y.  Hatheway^  50  HI.  521,  that 
money  borrowed  of  a  third  person,  and  paid  out  by  a  pur- 
chaser of  land,  cannot  be  regarded  as  purchase-money.  It 
is  the  common  understanding  of  the  term  '^ purchase-money" 
that  it  means  money  paid  for  the  land  or  the  debt  created  by 
the  purchase. 

In  that  case  the  money  was  borrowed  to  pay  a  pre-existing 
debt;  in  this  case  the  land  was  purchased  with  the  money  of 
appellant,  and  actually  paid  over  by  him  for  the  land,  not  one 
dollar  of  it  passing  through  the  hands  of  appellee,  and  the  en- 
tire consideration  of  the  indebtedness  was  the  deed  to  appel- 
lant. 

This  case  is  therefore  clearly  distinguishable  from  that,  for 
here  the  entire  consideration  for  the  fifly-fiye  and  a  half  acres 
passed  directly  from  the  appellant  to  Dibbs,  and  the  deed 
executed  to  appellee  on  the  understanding  he  was  to  give  ap- 
pellant a  mortgage  on  all  his  land  to  secure  the  payment 
This,  it  appears,  he  did  do,  which  appellant,  about  the  time 
of  the  execution  of  the  deed  of  trust,  released,  taking  his  se- 
curity under  the  deed,  instead  of  under  the  mortgage. 

Taking  the  trust  deed  was  but  a  change  of  security.  The 
consideration  of  the  mortgage  was  purchase-money,  and  it  so 
continued  under  the  deed  of  trust:  Curtis  v.  /2oot,  20  111.  63. 

Although  other  indebtedness,  of  which  there  is  no  proof, 
may  have  been  secured  by  the  trust  deed  over  and  above  the 
purchase-money  for  the  Dibbs  farm  of  fifty-nine  acres,  or  the 
money  secured  thereby  partially  i>aid,  still  appeUee  should 
have  tendered  the  amount  due  on  the  purchase-money  ad- 
vanced for  the  fifty-nine  acres;  not  having  done  so,  the  title 
I>assed  to  appellant  by  the  sale  under  the  trust  deed  to  this 
fifty-nine  acres,  and  the  appellant  was  entitled  toreoover  them 
in  his  action  of  ejectment. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded  for  other  proceedings  not  inoonsisteiii  with  ihk 
opinion. 

Judgment  reversed* 
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MoBSGAOB  B7  HxmBAin>  Alomb,  to  SaouBB  PuBcnufli-MoiiBT  or  Horn- 
niAD^  n  Edtbino:  Christy  ▼.  Dj^,  81  Am.  Deo.  493»  aad  note;  altboogli 
oxeeated  to  a  third  person  who  advances  the  pnrchase-moTifly;  Zfoaaen  t.  Fonoi^ 
eS  Id.  322;  Carr  ▼.  Caidteea,  70  Id.  740;  Nkhob  t.  Ovaradxr,  10  Kan.  (^ 
MageeT.  Magee,  51  DL  602;  and  see  ^VmObi  ▼.  ^fljyofti,  43  Id.  803,  aUdtiiv 
the  principal  caae;  and  see  also  Cbr^T.  Bo^le,  53  Wis.  581;  Beai  t.  ffar^ 
rkigtonf  116  BL  I23»  in  whioh  the  role  d  the  prino^al  otae  was  applied  at 
that  one  who  advanoed  the  porehisa  price  of  Und  should  be  sabatitated  to  tiio 
lien  of  the  grantor. 
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rt7  ILLDIOIS,  4S&1 
QUBSTXON  WHBIHSB   BiflNSiAlIT  18   OOBPOBAXlOir  OB  VOT  gBOUhD  BE  FB» 

SENTED  ST  FUBA  IH  ABATDCEirT,  and  not  1^  motion  to  quash  the  letoxn 
of  sommoDSi  it  being  raised  npon  matter  dekon  the  reoord. 

Plba  nr  Abatembiit  is  Bab»  biqau8b  It  dok  hot  Oivb  PLuamv  BmsR 
WuT,  where  the  "American  Express  Company"  is  sued  as  a  oocporatioQ, 
and  a  plea  in  abatement  is  filed  in  the  names  of  several  persons  "and 
others,"  admitting  that  they  "  together  with  others  "  were  doing  bosinesB 
nnder  the  name  of  the  "American  Express  Company, "  bat  denying  that 
the  oompany  was  a  corporation.  The  plea  shoold  have  set  forth  who 
were  the  "others,"  so  that  the  plaintiff  might  know  against  whom  to 
bring  his^soit^  if  the  plea  shoold  prove  to  be  tme. 

GuEBX  n  CoHPsnorr  Wmnnn  to  Fbovb  Koh-dszjvbet  ov  Paokaoi,  as 
having  no  interest  in  the  event  of  the  soit,  where  the  soit  is  broaght  by 
his  employer  against  an  express  oompany  for  the  loss  of  a  package  of 
money,  the  derk  having  receipted  for  the  package  withont  receiving  it^ 
(apposing  that  he  was  receipting  for  otlier  articles,  and  the  clerk's  father 
afterwards  vdantarily  paid  to  the  employer  the  amount  of  the  loss. 

AonoK  MAT  BB  Maintainxd  AOAZim  EzPBxas  CoicPAmr  ron  Loss  ov 
Packaox  ov  MoNXT,  althongh  the  amonnt  of  the  loss  has  already  been 
paid  by  a  third  person.  The  action  may  still  be  maintsined  for  the  use 
of  sadi  third  person. 

BviDXNca  ON  Cnofls-xxAMiHATiov  IB  ADBimTBTj,  wherc,  in  an  action  against 
an  express  oompany  for  the  loss  of  a  package  of  money,  the  company 
proves  by  its  agent  the  cnstom  of  its  drivers  in  regard  to  the  delivery  of 
parcels  and  taking  of  receipts,  and  the  cross-examination  shows  that  the 
driver  who  had  the  package  had  stolen  packages  of  money,  and  that  some 
time  after  the  loss  of  the  package  the  oompany  arrested  the  driver,  and 
made  him  surrender  some  money  and  jeweliy,  and  that  he  escaped  from 
the  officer  and  ran  away. 

DbLIVBBT  OT  PAOKAaB  BT  EZFBBSS  COMPABT  MITflT  BB  AOTUAL  ABD  BOBA 

FiDB,  and  not  merely  formal;  and  if  an  agent  of  the  company  abstract  the 
package  while  in  the  act  of  delivering  it,  the  company  will  be  liable^  even 
thoogh  a  receipt  be  signed,  and  the  form  of  delivery  gone  throogh,  1^  the 
agent's  laying  the  package  for  a  moment  oat  of  his  hands. 

Cabb.    The  facts  are  eufficiently  stated  in  the  opmioiu 
B.  E.  TFiUiama,  for  the  appellants. 
^.  H,  Hamma^  for  the  appellee. 
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By  Court,  Lawbence,  J.  This  was  an  action  on  the  case 
brought  by  the  appellee,  David  D.  Haggard,  against  the 
American  Express  Conii>any,  for  not  delivering  a  package  of 
money  containing  $170.30,  sent  to  the  appellee  at  Blooming- 
ton,  Illinois.  The  company  was  sued  as  a  corporation,  the 
legislature  of  this  state  having  incorporated  the  persons  who 
defended  this  suit  by  a  public  act  to  be  found  on  page  379  of 
the  laws  of  1859.  There  was  service  on  the  agent  at  Bloom- 
ington  in  the  manner  prescribed  by  the  statute  for  service  on 
corporations.  The  agent  came  in,  and,  without  denying  that 
he  was  the  agent  of  the  company,  denied  that  he  was  the  agent 
of  such  a  corporation,  and  said  he  knew  of  no  such  corporation, 
and  on  this  aflidavit  moved  to  quash  the  return,  which  motion 
the  court  overruled.  The  object  of  the  affidavit  was  to  raise 
the  question  as  to  whether  the  defendants  were  a  corporation, 
and  as  this  was  matter  dehors  the  record  the  question  was  one 
to  be  presented  by  plea  in  abatement,  and  not  by  motion:  Hoi- 
loway  V.  Freemarij  22  111.  201. 

The  counsel  for  the  appellant  then  filed  a  plea  in  abatement 
in  the  name  of  '^Johnston  Livingston,  William  O.  Fargo, 
Henry  Wells,  and  others,"  admitting  that  they,  "together 
with  others,"  are  doing  business  under  the  name  of  the  Ameri- 
can Express  Company,  but  denying  that  said  company  is  now, 
or  ever  has  been,  a  corporation.  A  demurrer  was  sustained  to 
this  plea,  and  properly.  It  is  defective  in  not  giving  the  plain- 
tiff a  better  writ:  1  Chit.  446.  It  should  have  set  forth  who 
were  the  "  others,"  with  whom  Livingston,  Fargo,  and  Wells 
say  they  are  doing  business,  under  the  name  of  the  American 
Express  Company,  in  order  that  the  plaintiff  might  know 
against  whom  to  bring  his  suit,  if  the  plea  should  prove  to  be 
true. 

The  admission  of  the  testimony  of  W.  Haggard  is  also  as- 
signed for  error.  It  appears  that  the  witness  was  a  clerk  in 
the  hardware  store  of  the  plaintiff,  who  was  his  uncle;  that  he 
was  in  the  habit  of  often  receipting  to  the  company  for  goods, 
sometimes  two  or  three  times  a  day,  and  that  he  receipted  for 
the  package  in  question,  supposing,  as  he  swears,  that  he  was 
receipting  for  castings  that  had  been  left  on  the  sidewalk. 
He  swears  he  never  received  the  money  in  question.  After  its 
loss  was  discovered,  with  the  fact  that  the  witness  had  given 
the  company  a  receipt  for  it,  he  wrote  to  his  father  in  ChicagOi 
stating  the  circumstances,  and  thereupon  his  father  paid  to 
the  plaintiff  the  amount  of  his  loss.    The  witness  was  a  minoTi 
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and  the  money  was  not  paid  at  his  request.  He  clearly  had 
no  legal  interest  in  the  event  of  this  suit,  and  was  a  competent 
witness.  His  liability  to  the  plaintiff  is  discharged,  and  he 
has  assumed  none  to  his  father,  who  voluntarily  came  forward 
and  paid  the  money. 

It  is  further  urged  that  this  payment  of  money  has  satisfied 
the  plaintiff's  claim,  and  that  his  right  of  action  is  thereby 
gone.  But  the  payment  was  not  made  for  the  benefit  of  the 
express  company,  and  discharged  no  right  of  action  which 
existed  against  them.  This  suit  may  be  still  prosecuted  for 
the  use  of  the  father  of  the  clerk,  and  such  use  need  not  be 
expressed  upon  the  record.  Where  A  is  primarily  liable,  and 
B  only  secondarily,  A  may  still  be  sued  for  the  benefit  of  B, 
though  B  has  paid  the  debt.  Thus,  if  insured  property  is  de- 
stroyed by  the  act  of  a  wrong-doer,  though  the  insurance  com- 
pany may  have  paid  the  loss,  the  owner  of  the  property  may 
still  sue  the  wrong-doer,  and  the  recovery  of  the  property  will 
be  for  the  use  of  the  insurance  company:  Mason  v.  Sainsburyy 
8  Doug.  61;  HaH  v.  WesUm  Railroad,  13  Met.  99  [46  Am. 
Dec.  719]. 

It  is  also  urged  that  the  evidence  of  Fuller  called  out  on  the 
cross-examination  was  improperly  received.  Fuller  was  the 
agent  of  the  company,  and  was  put  upon  the  stand  by  them 
to  prove  the  custom  of  the  drivers  of  the  express  wagons,  in 
regard  to  the  delivery  of  parcels  and  taking  of  receipts.  The 
plaintiff,  on  the  cross-examination,  proved  that  it  was  the  cus- 
tom of  the  particular  driver  who  had  this  package  to  steal 
money  parcels,  and  that  some  time  after  this  occurrence  the 
company  arrested  him,  made  him  surrender  $850  in  money 
and  some  valuable  jewelry,  and  that  the  driver  escaped  from 
the  officer  and  ran  away.  We  think,  after  the  examination  in 
chief,  this  evidence  was  admissible. 

The  counsel  for  the  appellants  further  urges,  that  even  if  the 
driver,  having  laid  the  package  on  the  counter,  stole  it  while 
the  clerk  was  signing  the  receipt,  the  delivery  was  complete 
and  the  company  discharged.  But  a  delivery,  to  discharge 
the  company,  must  be  actual  and  boTia  fide,  and  not  merely 
formal.  Here  the  clerk  swears  there  was  no  delivery,  that  he 
neither  saw  nor  heard  of  a  package  of  money,  and  thought  he 
was  receipting  for  a  package  of  castings  on  the  sidewalk.  The 
company  is  a  common  carrier  and  must  be  held  to  the  strict^ 
est  responsibility  for  the  honesty  of  its  agents,  and  if  one  of 
them  abstract  a  parcel  while  in  the  act  of  delivering  it,  the 
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company  will  be  liable  even  though  a  receipt  be  rigned  and 
the  fonn  of  delivery  gone  through,  by  the  driver's  laying  the 
property,  for  a  moment,  out  of  his  hands.    We  find  no  enoir 
in  the  record. 
Judgment  affirmed. 


BxnuBB  OaMPAKiBi  ABB  OoKiioir  Omanst  BaUhrim  v.  AmtHem 
prtn  Ooi,  74  Am.  Deo.  190^  and  note;  AmeHeem  JBaoprtm  Oo.  r.  BaUbmlmt  79 
Id.  389;  JIoyetT.  VTcO^  63 Id.  89. 

DxLiyiBT  Bbquibed  qv  BznoBB  OQMPAxmHi:  See  Baldwin  r.  Amerieam 
Mxpreai  Co,^!^  Am.  Deo.  190^  aad  uite;  Amenoam  JBaaprtm  (kk  v*  Bakkpk^ 
79  Id.  389;  JJoyet  T.  VTeU^  83  Id.  89. 


Illinois  Cbntbal  Bailboad  Company  v.  I^ad. 

ri7  iLUirou,  481] 
OOBFORATXOV  IB  RSBPOHglBU  VOB  NlGLIOBHOB  OV  US  EhFLOTIB  OT  agnftl. 

AoBBncKMT  ExBMpma  Bailboad  Coicpant  ibom  Liabilitt  bob  Abt  Ib* 

JUBT  TO  PXBSON  OB  PBOPBBTT  07  FrBB  PaSSBNOBB  18  YaUD,  80  iw  M 

the  conaequencee  of  its  ordinary  negligence  are  ooncemed,  bat  not  ae 
regards  ita  gross  n^ligenoe,  recklessness^  or  willful  misfeasance. 

A00BFTA5CB  AND  USB  OB   FbBB    TiGXBT    EsTABLISHBB    A8   AOBBBiaENT  Ih- 

DQBSBMBNT  THBBBOB  to  the  effoot  that  the  railroad  oompany  will  not  be 
liable  for  any  injury  to  the  person  or  property  of  the  passenger,  so  far  as 
it  is  ooosistoit  with  the  rules  of  publio  policy. 

T^«T.«ACT  HBBD  NOT  BB  AVEBBBD  TO   BB  UVDBB   SbAL.        A  rslsase  In^Otts 

a  seal,  and  it  is  a  matter  of  evidanoe  whether  it  have  a  seal  or  noi^  if  m 
seal  be  necessary. 

DaMAOBS    AaADTST    RAHJIOAD    OOICPABT    BOB   InJXTBT  TO    PaSSBNGBB    MAT 

CovBB  the  loss,  expense,  and  injury  arising  at  the  time  of  the  aociden^ 
the  bodily  pain  and  mental  suffering,  and  the  prospectiTe  loss  and  dam- 
age arising  from  bodily  disability,  impairment  of  intellectual  fiumlties  or 
general  health,  which  lessen  the  passenger's  ability  of  attending  to  hii 
business,  as  he  could  have  done  bad  not  the  injuries  been  reoeiTed. 

Case  by  George  D.  Read  against  the  Illinois  Central  Bail- 
road  Company.  The  action  was  brought  to  recover  for  an 
injury  received  by  Read  while  riding  as  a  passenger  on  the 
defendant's  cars.  The  defendant  pleaded,  besides  the  general 
issue,  several  special  pleas,  the  substance  of  which  is  set  forth 
in  the  opinion.  A  demurrer  to  these  pleas  was  sustained,  but 
the  defendant  stood  by  them,  going  to  trial  on  the  general 
issue  only,  but  offering  evidence  to  sustain  the  pleas,  which 
evidence  was  excluded.  The  evidence  showed  that  the  plain- 
tiff was  injured  by  the  running  of  the  engine  of  a  freight  train 
into  the  cars  in  which  he  was  riding.    The  jury  were  inBtmoted, 
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BQbstantially,  on  behalf  of  the  plaintiff,  that  in  assessing  dam- 
ages they  might  take  into  consideration,  not  only  the  loss, 
expense,  and  injury  arising  at  the  time  of  the  accident,  as 
well  as  the  bodily  pain  and  mental  suffering  of  the  plaintiff, 
bnt  also  the  prospective  loss  or  damage,  if  any,  arising  from 
any  bodily  disability,  impairment  of  his  intellectual  CacultieB 
or  general  health,  which  lessen  the  plaintiff's  ability  of  attend- 
ing to  his  business  as  he  could  have  done  had  not  the  injuiy 
been  received.  The  jury  found  a  verdict  for  the  plaintiff,  and 
the  defendant  appealed. 

McAUiBteTf  Jeweit^  and  Jackwnj  and  Oearge  C.  Campbdl,  ftr 
the  appellant. 

Thomas  Hoyne^  for  the  appellee. 

By  Court,  Bbbesb,  J.  This  was  an  action  on  the  case 
brought  by  the  appellee  against  the  appellant  in  the  Cook 
County  circuit  court  for  an  iigury  received  by  appeUee  while 
riding  on  appellant's  cars. 

The  general  issue  was  pleaded,  and  also  three  special  pleasp 
setting  up  as  a  defense  the  fact  that  without  any  considera- 
tion appellant  had  given  to  appellee  a  free  ticket  or  pass  to 
ride  on  the  railroad  for  a  certain  time,  on  which  ticket  was  in- 
dorsed this  agreement:  "  The  person  accepting  this  free  ticket 
assumes  all  risks  of  accidents,  and  expressly  agrees  that  this 
company  shaU  not  be  liable  under  any  circumstances  for  any 
injury  to  the  person  or  for  any  loss  or  injury  to  the  property 
of  the  passenger  using  this  ticket." 

A  demurrer  to  those  pleas  was  sustained,  and  the  only 
question  arising  upon  them  is  as  to  the  effect  of  this  agree- 
ment. 

Thero  was  also  a  plea  of  release  by  appellee  to  appellant,  as 
follows:  ^*  That  after  the  committing  of  the  several  grievances 
in,  etc.,  and  beforo  the  commencement  of  this  suit,  to  wit,  on, 
etc.,  at,  etc.,  the  plaintiff,  for  a  valuable  consideration  to  him 
in  hand  paid  by  the  said  defendant,  did  release  and  forever 
discharge  the  said  defendant  of  and  from  any  and  all  liability 
to  the  said  plaintiff  for  or  by  reason  of  the  said  several  sup- 
posed grievances,  and  each  and  every  of  them,  in  the  said 
declaration  set  forth,"  concluding  with  a  verification.  To  this 
plea  a  general  demurrer  was  sustained. 

The  questions  prosented  by  the  record  for  our  deliberation 
are,  the  validity  of  these  pleas,  and  another  question  as  to  the 
propriety  of  certain  instructions  given  for  appellee,  and  the 
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incidental  question  of  damageSi  which  we  will  not  consider  at 
this  time. 

It  is  insisted  by  appellant  that  the  indorsement  on  the  free 
ticket  was  in  all  respects  a  valid  agreement,  and  was  a  per- 
fect immunity  to  the  company  for  any  accident  or  injury  that 
might  happen  to  the  person  holding  it  while  upon  the  cars,  no 
matter  how  the  injury  might  be  occasioned;  that  the  holder 
assumes  all  the  risks  of  injury  from  the  negligence  of  the  ser- 
vants and  agents  of  the  company;  and  that  it  was  competent 
for  the  parties  to  make  the  agreement,  and  when  made  is  valid 
and  binding. 

The  first  case  cited  by  appellant  in  support  of  this  proposi- 
tion is  the  case  of  WeUes  v.  New  York  Cent.  R.  R.  Co.^  26  Barb. 
641 ,  a  case  quite  similar  to  the  one  before  us. 

In  that  case  it  was  held  such  agreements  are  valid,  and 
exempt  the  company  from  all  injuries,  except  such  as  are  the 
result  of  fraudulent,  willfiil,  or  reckless  misconduct  on  the  part 
of  the  defendant's  officers  or  agents.  It  is  there  held,  also,  that 
it  is  now  an  admitted  principle  that  a  common  carrier,  like 
other  bailees  for  hire,  may  limit  his  risk  by  express  contract, 
although  a  carrier  cannot  contract  for  an  exemption  from 
losses  arising  from  his  own  personal  fraud  or  gross  negligenoe. 
Such  a  contract  would  be  contra  Ixmoa  moresy  and  void. 

This  case  was  taken  to  the  court  of  appeals,  where  it  was 
held  there  was  nothing  illegal  in  such  contracts,  and  that  by 
a  fair  construction  their  stipulations  cover  every  degree  of 
negligence,  save  gross  negligcsnce,  which  is  evidence  of  fraud 
or  of  willful  injury.  The  court  also  held  that  though  this  rule 
applied  to  individual  carriers  of  persons,  it  could  not  apply  to 
corporations  engaged  in  that  business.  The  court  say,  fraud 
and  willful  misfeasance  include  a  will,  a  motive,  and  a  cor- 
poration, as  such,  can  have  no  motive,  no  will,  though  its 
agents  may  have  both;  and  it  would  hardly  do  to  hold  the 
property  of  corporations  liable  for  the  willftil  or  criminal  act 
of  a  person  employed  by  the  corporation,  as  such  acts  cannot 
be  said  to  be  done  in  the  course  of  his  employment 

And  the  court  further  say  that  the  term  ''gross  negligence," 
as  used  by  the  law,  has  a  technical  meaning,  which  is  not 
properly  applicable  to  those  acts  of  servants  of  a  corporation 
for  which  the  corporation  is  responsible;  though  as  between 
their  acts  which  are  slightly  negligent  and  those  which  are 
very  negligent  there  is  no  different  rule  of  responsibility,  —  it 
is  the  fact  of  negligence,  mere  negligence,  and  not  its  degree, 
which  incurs  the  liability;  that  the  contract  in  question  is 
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amply  a  contract  not  to  be  liable  for  the  mere  negligence  of 
the  agents  of  the  company,  and  that  the  jndge  who  tried  the 
cause  was  not  authorized,  by  the  agreed  state  of  facts  on 
which  the  case  was  tried,  to  find  that  the  injury  was  the 
result  of  "  gross  negligence/'  and  that  the  case  most  be  con- 
sidered as  if  the  word  "gross"  were  omitted  in  the  finding. 
Justice  Southerland,  who  dissented,  held  the  contract  for 
exemption  was  illegal  and  void  as  against  public  policy,  as 
tending  to  lessen  the  care  such  companies  are  required  to 
bestow,  and  which  is  imposed  on  them  as  a  public  duty  as 
common  carriers  of  persons  and  property.  This  case  also 
holds  the  company  would  be  liable  for  gross  negligence.  - 

The  next  case  cited  by  appellant  is  the  case  of  Smith  y. 
New  York  Central  R.  22.  Co.^  29  Barb.  182.  That  case  also  held 
that  whOe  a  carrier  of  passengers  may  by  positive  stipulation 
release  himself  to  a  limited  extent  from  the  consequences  of 
his  own  negligence  or  that  of  his  servants,  the  contract,  to  en- 
able him  to  do  so,  must  be  clear  and  explicit  in  its  terms,  and 
plainly  covering  such  a  case.  The  immunity  of  the  carrier 
must  be  shown  on  the  fSetce  of  the  contract.  The  comi>any 
was  held  liable  for  the  gross  negligence  and  want  of  ordinary 
care  of  their  servants  and  agents.  The  holder  of  the  free 
ticket  in  this  case  had  taken  the  risk  of  personal  injury 
"  from  whatevw  cause.'' 

The  case  of  BieeeU  v.  New  York  Central  R.  R.  Co.,  29  Barb. 
680,  shows  the  same  contract,  and  the  determination  of  the 
court  was  the  same,  that  the  company  was  liable  for  gross  neg- 
ligence, and  Justice  Smith,  who  delivered  the  opinion  of  the 
court  in  the  case  of  Wettee  v.  New  York  Central  R,  R.  Co.^  26 
Id.  641,  and  who  concurred  in  the  ruling  of  this  case  of  Bis- 
sell,  thought  the  verdict  in  it  could  be  sustained  without 
involving  any  inconsistency  between  the  two  cases,  for  the 
reason  that  Bissell's  case  was  put  on  the  ground  of  gross  neg- 
ligence, and  that  there  was  no  evidence  in  Welles's  case  show- 
ing how  the  collision  happened. 

The  next  case  is  that  of  Perkine  v.  New  York  Central  R.  R. 
Co.,  24  N.  Y.  196  [82  Am.  Dec.  282],  in  which  it  was  held  that 
a  railroad  corporation  could  not  by  contract  exempt  itself  from 
liability  to  a  gratuitous  passenger  for  damage  resulting  from 
its  own  willful  misconduct  or  recklessness  which  is  equivalent 
thereto.  But  it  may  contract  for  exemption  from  liability 
from  any  degree  of  negligence  in  its  servants  other  than  the 
board  of  directors  or  managers  who  represent  the  corporatioo 
itself  for  all  general  purposes. 


S64  Illinois  Csrtbm.  R.  B.  Ca  v.  Bbad.       [Illinois. 

In  Welles's  case,  as  in  this,  the  New  York  courts  attempt  a 
distinctioD  between  the  negligence  of  the  corporation  acting 
throngh  its  president  and  board  of  directors  and  the  negli- 
gence of  their  employees  or  servants  and  agents,  a  distinction 
which,  we  confess,  we  are  unable  to  perceive.  All  corporations 
act  by  and  through  their  agents,  for  whose  acts,  in  the  line  of 
their  business,  the  corporation  appointing  them  is  held  liable. 

This  court  has  held  that  a  railroad  corporation  is  liable  in 
an  action  of  trespass  for  an  assault  and  battery  committed  by 
an  employee  of  the  corporation  on  a  passenger  on  the  train: 
SL  Louis,  Alton,  and  Chicago  R.  R.  Co.  v.  Dolby,  19  HI.  358. 

In  that  case  we  said,  in  answer  to  the  argument,  that  as  the 
corporation  has  no  lawful  authority  to  order  an  unlawful  act 
to  be  done,  or  to  order  a  lawful  act  be  done  in  an  improper 
way,  or  so  that  it  shall  violate  the  rights  of  others,  the  act, 
whenever  such  is  the  case,  becomes  the  act  of  the  agent,  and 
not  of  the  corporation;  that  if  this  position  was  adopted  a 
corporation  could  never  be  held  for  any  affirmative  act,  for 
wheoever  such  affirmative  act  is  a  violation  of  the  rights  of 
another,  the  ready  and  invariable  answer  would  be,  that  be- 
cause such  act  was  wrongful,  it  was  therefore  unlawful  and 
not  authorized  by  its  charter,  but  the  individual  act  of  those 
who  represent  it  and  exercise  its  functions.  The  result  then 
would  be  this:  if  the  act  was  right  and  lawful,  then  it  is  the 
company's;  but  if  it  was  wrong  and  not  legally  justifiable, 
then  it  was  not  the  act  of  the  company,  which,  it  woiUd  be  said, 
was  a  stranger  to  it  The  result  of  the  position  is,  that  the 
company  cannot  be  liable  for  any  trespass,  for  a  trespass  is 
an  unlawful  act,  and  no  company  or  corporation  can  be  legiti- 
mately empowered  to  do  an  unlawful  act.  Now,  there  are 
cases  to  be  found,  mostly  in  the  Year-books,  where  courts  have 
been  misled  by  this  sort  of  reasoning,  and  held  that  no  cor- 
poration can  be  liable  for  any  trespass.  But  such  never  was 
the  rule  either  of  the  civil  or  the  common  law,  as  applied  to 
private  remedies  for  such  wrongs. 

It  is  admitted  that  a  corporation  may  commit  a  trespass  on 
property;  then  how  absurd  it  is  to  say  that  if  the  servant  of 
the  company  throws*  the  passenger's  baggage  from  the  cars,  it 
is  the  act  of  the  company,  but  if  he  throws  o£f  the  passenger 
himself,  it  is  not 

This  case  goes  the  whole  length  of  holding  a  corporation  re- 
sponsible for  the  unlawful  acts  of  its  employees  or  agents, 
which  includes  willful  injuries  or  ixyuries  resulting  finom  gross 
negligence. 
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All  the  oases  cited  hj  appellant  admit  the  validity  of  the 
agreement  set  forth,  bnt  o(mfine  its  operation  to  cases  of  ordi- 
nary bnt  not  gross  negligence.  The  same  ruling  has  obtained 
in  the  courts  of  Great  Britain:  Yorky  NewccaiUj  and  Berwick 
JPy  Co.  ▼.  CfMp>  14  Com.  B.,  78  Eng.  Com.  L.  627;  Shaw  v. 
York  and  NoHh  Midland  Ry  Co.,  13  Q.  B.,  66  Eng.  Com.  L. 
845;  Aiuiin  y.  Manchester,  Sheffidd,  and  Lincoln  Ry  Co.,  10 
Com.  B.,  70  Eng.  Com.  L.  453.  And  by  this  court,  in  the  case 
of  lOimoie  Central  R.  R.  Co.  y.  Morriwm,  19  111.  136.  It  was 
there  said  the  rule  established  in  England  and  in  this  coun- 
try, that  railroads  have  a  right  to  restrict  their  liability  as 
common  carriers  by  such  contracts  as  may  be  agreed  upon 
specially,  was  a  good  rule,  the  railroad  companies  still  remain- 
ing liable  for  gross  negligence  or  willful  misfeasance,  against 
which  good  morals  and  public  policy  forbid  they  should  be 
permitted  to  stipulate.  A  reference  was  made,  as  authority 
tor  this  doctrine,  to  1  American  Railway  Cases,  in  note  181; 
Redfield  on  RaUways,  264;  Davidson  y.  Graham^  2  Ohio  St 
181. 

And  we  believe  the  rule  is  now  uniTorsal  in  the  courts  of 
ihis  country. 

All  the  cases  cited  by  appellant  admit  that  acts  of  gross 
negligence  are  not  exempted  by  the  agreement  pleaded.  The 
declaration  was  in  case,  in  three  counts,  for  gross  negligence, 
to  which  the  agreement  did  not  apply,  consequently  the  court 
decided  correctly  in  sustaining  the  demurrer  to  the  pleas,  gross 
negligence  not  being  within  the  spirit  of  the  contract. 

The  fourth  plea  was  demurrable  for  the  reason  that  it 
attempts  to  confine  the  negligence  complained  of  to  the  negli- 
gence of  the  agents  and  employees  of  the  company,  for  which 
the  company  was  responsible,  as  we  have  said  above. 

While  we  hold  this  agreement  did  not  exempt  the  railroad 
oomi>any  from  the  gross  negligence  of  its  employees,  we  are 
free  to  say  that  it  does  exempt  it  from  all  other  species  or 
degrees  of  negligence  not  denominated  gross,  or  which  might 
bare  the  character  of  recklessness.  For  such  unavoidable 
accidents  as  will  happen  to  the  best  managed  railroad  trains, 
this  agreement  would  be  a  perfect  immunity  to  the  company. 
It  is  not,  as  appellee's  counsel  seems  to  suppose,  a  mere  notice, 
like  the  one  in  the  case  of  Western  Transportation  Co.  v.  NeW' 
kaUj  24  IlL  466  [76  Am.  Dec.  760].  In  that  case  a  condition 
was  printed  on  the  back  of  the  bill  of  lading  or  receipt  for  the 
powder.    We  held  this  was  but  a  notice  by  which  the  carrier's 
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liability  could  not  be  restricted,  even  if  brought  home  to  the 
shipper,  but  that  it  could  be  limited  by  a  special  contract  with 
the  owner  of  the  goods. 

The  free  ticket  was  a  gratuity,  and  the  acceptanoe  and  use 
of  it  establishes  the  indorsement  thereon  as  an  agreement 
between  the  party  giving  and  the  party  receiving.  By  using 
the  ticket  he  assents  to  the  terms  on  which  it  was  given,  and 
it  becomes  to  all  intents  and  purposes  an  agreement.  In 
Newhall's  case  there  was  no  agreement,  but  a  mere  notice,  and 
Newhall  paid  for  the  carriage  of  his  goods. 

We  look  upon  this  free  ticket  as  a  special  contract  in  every 
sense  of  those  words,  and  as  covering  all  negligence  save  those 
we  have  specified. 

'.  The  negligence  in  this  case  was  found  by  the  jury  to  have 
been  gross,  amounting,  as  we  are  inclined  to  think,  to  recklesa- 
ness  on  the  part  of  the  conductor  having  charge  of  the  train  in 
which  appellee  was  a  passenger,  consequently  the  company 
is  not  protected  by  this  special  contract 

But  there  is  one  error  of  the  court  below  which  must  reverse 
this  judgment.  The  defendant's  fifth  plea  sets  up  a  release  of 
all  damages  occasioned  by  the  grievances  complained  of  for  a 
valuable  consideration  paid  by  the  defendant  to  the  plaintiff. 

This  plea  is  a  good  plea  of  a  release,  both  in  form  and  sub- 
stance. 

We  have  looked  into  the  books,  and  can  find  no  case  wherein 
it  has  been  held  in  pleading  a  release  that  it  should  be  averred 
it  was  under  seal.  A  release  ex  vi  termifd  imports  a  seal,  and 
it  is  matter  of  evidence  whether  it  have  a  seal  or  not  if  a  seal 
be  necessary.  The  plea  should  have  been  traversed.  The 
demurrer  admits  the  release  for  a  valuable  consideration.  But 
this  court  said,  in  Benjamin  v.  McConndl^  4  Qilm.  536  [46  Am. 
Dec.  474],  and  we  repeat  here,  when  a  valuable  consideration 
is  expressed  in  a  release,  or  otherwise  proved  to  have  passed 
between  the  parties,  it  is  totally  immaterial  whether  the 
instrument  is  sealed  or  otherwise.  In  Ryan  v.  Dwdap^  17  111. 
40  [63  Am.  Dec.  834],  this  court  held  that  a  release  of  a  debt 
secured  by  mortgage  need  not  be  under  seal,  a  fortiori  it  need 
not  be  where  prospective  damages  are  released. 

The  declaration  in  the  first,  second,  and  fourth  counts  avers 
gross  negligence  on  the  part  of  appellants,  whilst  the  third 
avers  negligence  only.  Four  of  the  special  pleas  are  to  the 
whole  declaration,  but  they  do  not  answer  the  charge  of  gross 
negligence,  consequently  the  demurrer  to  them  was  properly 
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iOBtained.  The  appellant  will  have  leave  to  amend,  so  as  to 
apply  the  pleas  to  the  third  ootint,  which  alleges  negligence 
only,  should  he  desire  so  to  do. 

For  this  error  in  sustaining  the  demurrer  to  the  fifth  plea, 
the  judgment  must  be  reversed  and  the  cause  remanded. 

As  to  the  instructions  for  appellee,  we  perceive  no  inconsis- 
tency or  error  in  them. 

Judgment  reversed. 

Pbiyatz  Oobporatioh  is  Liablb  iOK  ToBTB  ov  ITS  AoKMTB  whflQ  oom- 
Bitted  within  the  loapo  of  their  vithority:  Mam  ▼.  NifrA  Scuiem  A  R.,  76 
Am.  Deo.  725;  8a9\ford  ▼.  JBighih  Avmue  R,  R,,  SO  Id.  286;  Pemuyhama  R.  R. 
T.  Vandher,  82  Id.  520^  and  the  casee  in  the  notes  thereto;  Toledo  etc  Ry  ▼. 
JJarmon,  47  OL  807,  eiting  the  prindpal  caee. 

CoMMOV  Oabxsmol  ov  PASsnrosBfl^  how  Fas  mat  BSxxicft  HnfflTnT  vrom 
LiABiUTT  BT  Cownuunz  See  Perkbu  ▼.  Nev  York  Ckniral  R.  R,^  82  Am.  Dec 
S82,  and  note  diacoanng  the  sabjeot;  Bia$eU  t.  New  York  Central  R.  R,,B2 
Id.  369,  and  note;  Indkma  OeHlral  ^y  ▼.  Mfmdy^  83  Id.  839.  Railroad  com- 
panies may,  by  contract^  exempt  ihemaelTes  from  liability  for  the  negligence 
cf  their  senranta,  other  than  that  which  is  groas  or  wiUfnl:  Arnold  ▼.  Illmoie 
Central  R.  if.,  83  DL  280;  TWMo  cfe.  if y  y.  Ayi^  86  Id.  84^  eiting  the  prin- 
cipal case. 

RifiRAHS  KEMD  Hov  &■  AviBBB>  10  &■  inn»E  SiAL:  Boflfly  T.  Cowieif 
86  BL  836^  citing  the  principal 


Blub  v.  Blub. 

[n  iLUirois,  9.] 

BUBSEQXTEJFl  PUBOBASBB  C9  LaNDS  IS  CHARftSASLS  WTTH  NOTIOB  OV  DiOBSB 

d  Cbaxoirt  hy  which  the  rights  of  a  party  to  the  lands  are  declared, 
and  will  hold  them  snbject  to  snch  rights.  Where,  therefore,  a  tract  of 
land  held  by  a  husband  under  a  contract  of  purchase  is  net  apart  as 
alimony  to  his  wife  by  a  decree  of  divorce,  a  subsequent  assignment  of 
the  contract  by  the  husband  and  a  conveyance  from  the  original  vendor 
to  the  assignee  will  not  impair  the  rights  of  the  wife;  the  grantoe  will 
hold  nothing  bat  the  mere  legal  title,  which  he  will  in  equity  be  bound 
to  convey  to  her. 

FKB80N    DOXS    HOT    BT    ATnafFTINO    TO    DeTBAUD  AnOTHXB    FORFEIT    HIS 

Pbofbbtt  to  the  latter. 

Whbbb  Dbobbb  bob  AiiDfOHT  Allots  Pabt  of  Traot  of  Land  to  Wifb 
and  the  other  part  to  the  husband,  and  provides  that^  as  between  them, 
certain  encambrances  npon  the  whole  tract  shall  rest  exclusively  upon 
the  husband's  portion,  if  the  wife,  to  protect  her  interests,  discharges  a 
portion  of  the  encumbrance,  she  will  have  a  lien  upon  the  husband's  por- 
tion to  have  the  money  paid  by  her  refunded.  But  the  payment  by  her 
of  a  small  portion  of  the  purchase- money  of  the  land  will  not  entitle  hei 
in  equity  to  a  conveyance  to  her  of  the  whole  tract 

Dbokbb  CAHBoir  AwwMcr  Biobts  of  Pebsobs  hot  Pabtibb  to  the  suit  in 
whidi  it  is  rendered. 
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Jhaaom  KsaBTWVLLY  nr  PoflBBsaiOH  uvdxe  Oovolact  ot  ^uboelase  n 
OwKKR  of  the  premiBefl,  within  the  meaning  of  the  homestead  law,  and 
where  he  is  the  head  of  a  family,  redding  with  them  upon  the  land  and 
nHing  and  occupying  it  as  a  homestead,  be  has  sooh  a  title  as  is  protaoted 
from  levy  and  sale. 

Uhlbh  RKQunaMsim  ov  Statute  abb  Obsxbvsd  ni  Makino  Lbvt  axb 
Salb  uhdkb  Exboution  01  HoHBflRnAD  exceeding  the  amoont  allowed 
by  law,  the  sale  wiU  be  onanthoriBed;  but  a  purchaser  at  snch  sale  will 
acquire  an  equitable  lien  upon  the  surplus,  which  he  may  enforce  as 
soon  as  the  premises  cease  to  be  a  homestead,  and  a  purchaser  hem,  him 
will  acquire  thii  lien  and  may  enforce  it  agvunBt  the  surplus. 

HuBBAin)  D0B8  NOT  BT  CoiocDTiNa  AxyuuTXET  FoBiUT  HH  BiOHT  to  ckim 
the  benefit  of  the  homestead  law. 

AwABD  ov  CkMrm  m  nr  DnoBsnoir  or  CkNJBT  nr  Aul  Sum  nr  Ohavoiet 
which  are  datermined  by  the  court  on  a  final  hearing. 

Suit  in  chancery  by  liney  Blue  against  CyruB  H.  Bine, 
Washington  Wakefield,  and  William  R.  Phelps.  In  Januaryy 
1854,  Phelps  enteied  into  a  contract  with  defendant  Bine  to 
sell  to  him  the  south  half  of  the  northwest  quarter  of  section 
85,  township  11  north,  range  8  east,  situated  in  Peoria  County, 
to  be  paid  in  installments,  upon  the  payment  of  which  Phelps 
was  to  convey.  Blue  entered  into  possession  under  this  cod* 
tract  and  paid  seyeral  of  the  installments.  In  July,  1857, 
James  L.  Biggs  and  Amos  L.  Merriman  recovered  a  judg- 
ment against  Blue,  and  on  the  23d  of  December,  1857,  an  exe- 
cution was  levied  upon  the  land  already  mentioned,  together 
with  the  northeast  quarter  of  the  northwest  quarter  of  section 
84,  in  the  same  township,  and  on  the  80th  of  January,  1858,  the 
lands  levied  on  were  sold,  and  Merriman,  one  of  the  plain- 
tifis  in  the  execution,  became  the  purchaser,  and  obtained  a 
sheriff's  deed  therefor  on  the  28th  of  November,  1859.  In 
July,  1859,  Liney  Blue  obtained  a  decree  of  divorce  fix>m 
Gyrus  H.  Blue  on  the  ground  of  adultery.  The  decree  also 
enjoined  Blue  fix>m  encumbering  or  disposing  of  the  eighty 
acres  of  land  he  had  purchased  of  Phelps,  and  another  tract, 
which  he  seems  to  have  owned,  the  southeast  quarter  of  the 
northwest  quarter  of  section  34,  in  the  same  township,  reserv- 
ing the  question  of  alimony  for  ftirther  direction.  On  the 
15th  of  December,  1860,  it  was  decreed,  by  consent  and  agree- 
ment of  the  parties,  that  Mrs.  Blue  should  have  and  hold  for 
her  natural  life  twenty-five  acres,  part  of  the  south  half  of 
the  northwest  quarter  of  section  85,  and  ten  acres  in  a  square 
form  out  of  the  southwest  comer  of  the  southeast  quarter  of 
the  northwest  quarter  of  section  34,  with  full  right  and  power 
to  lease,  mortgage,  and  convey  the  same  for  and  during  the 
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term  of  her  natural  life,  and  upon  her  death  the  same  should 
▼est  in  her  children  in  fee;  and  it  was  farther  decreed  that 
Bine  should  hold  the  remainder  of  said  tracts  for  lifb,  with 
remainder  over  to  their  children  in  fee,  with  full  power  in 
him  to  sell,  mortgage,  and  convey  his  estate  in  the  same,  and 
that  as  between  themselves  the  encumbrances  on  said  real 
estate  should  be  thrown  on  that  part  assigned  and  set  off  to 
said  Blue,  so  that  Mrs.  Blue  should  hold  her  thirty-five  acres 
free  from  encumbrances.  Mrs.  Blue  entered  into  the  pos- 
session of  the  land  set  off  to  her.  On  the  seventeenth  day  of 
December,  1860,  Mrs.  Blue,  to  protect  her  interests,  took  a 
conveyance  fit)m  Merriman  of  the  land  purchased  by  Blue 
from  Phelps,  together  with  the  northeast  quarter  of  the  north- 
west quarter  of  section  84.  Mrs.  Blue  also  paid  thirty-seven 
dollars  to  Phelps,  in  order  to  prevent  a  forfeiture  of  the  con- 
tract. Afterwards  Blue  assigned  the  Phelps  contract  to  Wake- 
field, so  far  as  appeared,  without  consideration,  and  for  the  pur- 
pose of  defr*auding  Mrs.  Blue  out  of  her  rights  under  the  decree 
for  alimony.  At  the  same  time  Blue  paid  the  amount  due  to 
Phelps,  and  induced  him  to  convey  the  land  to  Wakefield. 
The  complainant  prayed  for  an  injunction  against  Blue  and 
Wakefield,  restraining  them  firom  in  any  way  interfering  with 
her  possession,  and  that  the  deed  from  Phelps  to  Wakefield 
be  set  aside,  and  that  Phelps  be  decreed  to  convey  the  whole 
of  the  land  in  fee-simple  to  her.  At  the  August  term,  1864, 
a  decree  was  rendered  finding  that  as  to  the  twenty-five  acres 
set  off  to  the  complainant  as  alimony  the  equities  were  with 
her,  and  directing  that  Wakefield  should,  within  thirty  days, 
make  her  a  deed  therefor,  to  have  and  to  hold  during  her 
natural  life,  with  the  remainder  to  the  children  in  fee,  and  in 
default  of  his  making  such  deed,  that  the  master  should 
make  the  same;  and  enjoining  Blue  and  Wakefield  perpet- 
ually from  interfering  in  any  way  with  the  possession  of  the 
complainant,  and  from  setting  up  the  deed  fr*om  Phelps  to 
Wakefield  in  any  court  or  place  to  her  prejudice.  It  was 
further  decreed  that,  as  to  the  other  relief  prayed  for,  the  com- 
plainant take  nothing,  and  that  she  pay  one  third  of  the  costs 
of  the  suit.    The  complainant  appealed. 

McCuUoch  and  Taggertj  for  the  appellant 
Joh/mon  and  HophiTiSf  for  the  appellees. 

By  Court,  Walkbb,  C.  J.    The  question  of  alimony  had 
been  settled,  and  each  party  had  assigned  to  them  portioni 
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of  the  property  to  hold  in  seyeraltj.  Neither  had  any  claim 
to  that  held  by  the  other.  It  is  true  that  the  portion  held 
by  Blue  was  charged  with  all  of  the  encumbrances  upon  the 
whole  of  that  tract.  This  imposed  the  obligation  upon 
him  to  remove  the  encumbrance  upon  the  portion  assigned  to 
appellant.  Nor  could  he  escape  that  liability  by  having  it 
conveyed  to  any  other  person.  Nor  did  Wi^efield  acquire 
any  lien  upon  the  property  by  simply  having  the  conveyance 
made  to  him,  as  there  does  not  appear  to  be  any  evidence  that 
he  paid  a  consideration  for  the  property;  and  it  has  every  ap- 
pearance of  a  fraud  upon  the  rights  of  appellant. 

But  even  conceding  that  he  paid  a  consideration  for  the  con- 
veyance from  Phelps,  he  took  it  subject  to  the  rights  of  appel- 
lant  under  the  decree,  as  he  is  chargeable  with  notice  of  the 
decree  and  its  provisions.  Being  chargeable  with  notice  of 
the  decree,  he  could  by  an  assignment  of  the  contract  by  Blue 
and  a  conveyance  from  Phelps  acquire  no  better  title  to  ap- 
pellant's portion  of  the  premises  than  was  held  by  Blue.  He 
acquired  nothing  but  the  mere  legal  title  to  appellant's  portion 
of  the  land,  and  is  in  equity  bound  to  convey  it  to  her.  In  so 
decreeing  the  court  below  committed  no  error. 

We  are  unable,  however,  to  understand  upon  what  principle 
Wakefield  was  bound  to  convey  the  remainder  of  the  tract  to 
her,  or  that  she  should  have  the  estate  in  that  portion  in  fee 
or  for  life.  If  she  contributed  to  remove  the  encumbrance 
from  the  land  to  protect  her  own  interests,  she  has  no  doubt  a 
lien  upon  the  portion  set  apart  to  Blue  to  have  it  refunded,  but 
the  payment  of  thirty-seven  dollars  for  that  purpose  could  not 
entitle  her  in  equity  to  property  costing  near  a  thousand.  It 
cannot  be  said,  and  we  presume  it  will  not  be  contended,  that 
if  one  person  attempts  to  defraud  another,  however  immoral 
and  reprehensible  the  act,  such  person  forfeits  his  property  to 
the  other. 

Had  appellant  been  compelled  to  pay  all  of  the  purchase- 
money  on  the  contract  to  protect  her  rights,  it  would  be  other- 
wise, not  because  the  fraud  was  attempted,  but  because  she 
had  paid  the  purchase-money  for  the  land.  But  to  say  that 
because  she  had  paid  thirty-seven  dollars  of  the  purchase- 
money  on  a  purchase  of  land  for  so  large  a  sum  gives  her  the 
right  to  have  the  title  to  the  whole  property,  would  be  as  in- 
equitable as  to  permit  Blue  to  defeat  her  title  by  assigning  the 
contract.  If  the  sum  she  claims  to  have  paid  was  applied  to 
the  purchase^  she  has  ^  right  to  have  it  refunded,  and  the  court 
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below  should  have  ascertained  that  fact  and  decreed  aooord- 

If  the  right  to  have  it  conveyed  to  her  is  based  upon  the 
ground  that  the  children  are  entitled  to  the  remainder,  it  is 
equally  untenable.  Blue  was  entitled  to  hold  his  portion  for 
life,  and  he  did  not  forfeit  that  right  to  her  by  attempting  to 
cut  off  their  estate  in  remainder.  If  the  children  were  to  file 
a  bill  they  no  doubt  could,  on  a  proper  showing,  have  their 
rights  established  and  protected,  but  they  are  not  parties  to 
this  bill,  and  the  court  for  that  reason  was  not  authorised  to 
render  a  decree  in  their  favor.  Nor  does  this  decree,  or  any 
other  which  the  court  might  have  rendered,  so  long  as  they  are 
not  parties,  affect  their  rights.  As  to  this  tract,  we  see  no  rea- 
son for  reversing  the  decree  of  dismissal. 

If  this  transcript  is  correctly  copied,  one  forty-acre  tract  of 
land  was  levied  upon  and  sold,  whilst  a  different  tract  was 
conveyed  by  the  sheriff  to  Merriman.  The  levy  and  certificate 
of  purchase  describe  the  land  as  the  northeast  quarter  of  the 
northwest  quarter  of  section  34,  and  the  sheriff's  deed  to  Mer- 
riman and  his  deed  to  appellant  convey  the  southeast  quarter 
of  the  northwest  quarter  of  the  same  sectioni  and  the  decree 
setting  apart  appellant's  alimony  follows  the  latter  description, 
so  that,  be  the  true  description  as  it  may,  no  title  to  this  tract 
was  vested  in  Merriman  by  the  sale  under  execution,  nor  did 
his  conveyance  to  appellant  pass  any  title. 

The  eighty-acre  tract  seems  to  have  been  truly  described, 
and  passed  the  title,  unless  it  was  exempt  from  such  a  sale 
under  the  homestead  law.  At  the  time  the  levy  and  sale  were 
made,  Blue  held  the  bond  for  a  title,  had  paid  a  portion  of  the 
purchase-money,  was  the  head  of  a  family,  residing  with  them 
upon  the  land,  using  and  occupying  it  .as  a  homestead.  On 
the  one  side  it  is  claimed  that  this  was  such  a  title  and  home- 
stead as  exempted  it  from  levy  and  sale,  whilst  the  other  in- 
sists that  he  was  not  the  owner  within  the  meaning  of  the  stat- 
ute. He  had  such  an  interest  in  the  land  as  the  statute  has 
rendered  liable  to  levy  and  sale  on  execution,  unless  protected 
by  the  homestead  law:  Scates's  Comp.  602. 

When  the  reason  for  the  adoption  of  the  homestead  law  is 
considered,  no  reason  presents  itself  to  our  minds  why  it 
should  not  be  exempt  The  object  in  adopting  the  act  was  to 
secure  to  the  debtor  and  his  family  a  home,  not  worth  more 
than  one  thousand  dollars.  Such  a  case  as  this  falls  fully 
within  the  mischief  of  the  old,  and  is  clearly  within  the  rea- 
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Mm  of  the  new  law.  And  whether  the  dehtoir  held  in  fee-dm- 
pie  ahflolute,  for  life  or  for  a  term  ^f  years,  the  reason  for 
affording  the  exemption  applies  with  equal  force.  Here  Bine 
was  rightfully  in  possession  under  a  contract  of  purchase,  and 
we  think  was  the  owner  within  the  meaning  of  the  statute. 

It  is,  however,  objected  that  there  is  no  evidence  to  show 
that  this  tract  was  worth  only  one  thousand  dollars  or  less. 
This  cannot  vary  the  result,  as  if  it  was  not  worth  more  than 
that  sum  {he  sale  was  prohibited  by  the  statute,  and  if  worth 
more,  then  none  of  the  requirements  of  the  statute  were  ob- 
served in  making  the  levy  and  sale.  80  that  in  either  view 
the  sale  was  unauthorised. 

It  is  again  contended  that  the  husband,  by  committing 
adultery,  forfeited  his  right  to  claim  the  benefit  of  the  home- 
stead law.  We  are  referred  to  no  law  or  adjudged  case  an- 
nouncing such  a  rule,  nor  is  it  believed  that  any  such  exists. 
Nor  can  we  see  how  a  stranger  to  the  estate  could  be  benefited 
by  bis  infidelity  to  the  marriage  contract,  even  if  he  had  suf- 
fered a  forfeiture.  If  such  a  forfeiture  was  created  in  this  case, 
it  operated  to  defeat  the  wife's  right  to  claim  the  homestead  as 
well  as  his.  And  the  law  has  clearly  placed  it  beyond  the 
power  of  the  husband  to  deprive  the  ^e  of  that  right  so  long 
as  it  remains  their  residence,  and  it  was  such  when  the  levy 
and  sale  were  made. 

If  this  piece  of  land  was  worth  over  one  thousand  dollars, 
Merriman  by  his  levy  and  sale  acquired  an  equitable  lien  upon 
the  surplus,  which  he  had  the  right  to  enforce  as  soon  as  it 
ceased  to  be  a  homestead.  And  when  appellant  purchased  of 
Merriman  she  acquired  the  lien,  and  may  enforce  it  against 
such  surplus.  The  court  below  should  have  ascertained  the 
value  of  this  property,  and  if  it  exceeded  one  thousand  dollars, 
he  should  have  declared  the  amount  paid  by  appellant  to  be  a 
lien  on  the  surplus,  and  decreed  its  payment  out  of  the  portion 
assigned  to  Blue,  as  it  had  been  previously,  by  the  agreement 
of  the  parties  and  the  decree  of  the  court,  charged  with  all 
encumbrances,  and  in  defiault  of  payment  the  property  should 
be  sold,  subject  to  the  rights  of  the  children. 

The  last  error  assigned  questions  the  correctness  of  the  de- 
cree requiring  appellant  to  pay  ons  third  of  the  costs.  In 
such  a  case,  that  is  purely  a  question  of  discretion  in  the  court. 
By  the  fifteenth  section  of  the  cost  act  (R.  S.  128),  it  is  declared 
that  upon  the  dismissal  of  the  bill  by  complainant,  or  by  de- 
fendant's dismissing  it  for  want  of  prosecution,  the  defendant 
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flhaUieooveroffheoomplamant  his  full  costs;  bat  in  all  other 
cases  in  chancery,  not  otherwise  directed  by  law,  it  shall  be 
in  the  discretion  of  the  court  to  award  costs  or  not,  as  shall  be 
just.  This  was  on  a  final  hearing,  and  we  have  been  referred 
to  no  law,  nor  are  we  aware  of  any,  that  has  provided  how  the 
costs  on  such  a  hearing  shall  be  awarded;  hence  by  this  sec- 
tion it  is  a  matter  of  discretion. 

Inasmuch  as  appellant  paid  thirty-seyen  dollars  to  Phelps, 
to  prevent  a  forfeiture  of  the  contract  for  the  eighty-acre  tract, 
the  court  below  should  have  rendered  a  decree  for  that  amount 
at  least,  and  failing  in  this,  there  was  error  in  the  decree, 
which  must  be  reversed  and  the  cause  remanded. 


Saui  aw  HoKBBTKAB  UHDXB  EziODTioir.  — The  homertead  ttetates  iov 
pentiTaly  prohiliKt  the  aale  under  ezeontiaii  of  the  homMtead  aa  defined. 
The  greet  majori^  of  the  eaaea  hold  that  thia  prohihitioa  ia  ahaolnte,  and 
that  a  aale  under  exeontion  of  property  exempt  nnder  the  homeajbead  lawa» 
made  against  the  objeoti0na  and  in  defianoe  of  the  rights  of  the  oTaimant,  is 
absohitely  void,  and  oonveys  no  title  to  the  purchaser:  Thompson  on  HoDia> 
steads  and  Ezemptiona^  sec  Sfi5;  IVeeman  on  EzeoatiaDS,  see.  215;  Hnghn  ▼. 
WaU,  86  Ark.  228;  KendaU  ▼.  Cbrh,  10  OaL  17;  &  O.,  70  Am.  Dec  691} 
ildU^T.  Chamberktin,  16  OaL  181;  S,  C,  76  Am.  Dec  616;  WmkmaY.  Toungt 
17  GO.  403;  MeDonald  v.  Badger,  23  Id.  383;  &  C,  83  Am.  Dec  123;  Speiieer 
r.  Oeimrnan,  ^  CsA.  W;  D^dk  T.  Pico,  4A  Id.  2S»;  WUmm  t.  Madison,  6S  Id, 
1;  BamU  ▼.  Sims,  59  Id.  615;  Phiiarion  t.  Tmdm,  22  Gft.  165;  Wiggins  ▼. 
Cftonev,  54  HL  175;  CbuKm  ▼.  i^oiter,  57  Id.  104;  i4aA«r  ▼.  ififc^  92  Id.  480; 
BarreUT.  WUson,  102 Id.  302;  Marrisv.  Ward,  5  Kan.  239;  Wingr.  Hoyden, 
10  Buah,  276;  Besckary,  BaJdy,  7  Mioh.  488;  Vo(fier  v.  MoHigomary,  54  Ma 
577;  ^osv  T.  ^b^,  40  N.  H.  282;  a  a,  77  Am.  Dec  715;  Twcker  y.  KeimMim, 
4t7  N.  H.  267;  Laeoma  Saomgs  Bank  ▼.  BoBins,  63  Id.  66;  LttU  ▼.  BeOiy,  65 
N.  a  21;  TayloTY.  Bhyne,  65  Id.  531;  Aiboar.  Oromartie,  72 Id.  292;  Jxm^ 
hertY,  Kinmery,  74 Id.  360;  OroyY.  Bahd,  ^Imsk,  212',  Sampson y.  Williamson, 
STez.  102;  S.  C,  55  Am.  Dec  762;  HambSnY.  Wanmete,  31  Tez.  91;  Beard 
T.  Bbim,  64  Id.  59;  Myers  y.  Ford,  22  Wis.  139.  And  the  homeatead  is  as 
mnch  exempt  from  attaehment  as  from  exeeation:  €hiAbs  v.  EHyson,  23  Ark. 
287.  The  homestead  right  of  exemption  from  sale  nnder  execution  does  iiot 
depend  npon  the  character  of  the  title  held  hy  the  party  claiming  it.  What- 
erer  title  he  may  have  ia  protected  from  forced  sale:  Spencer  ▼•  Oeissman,  87 
CU.  96.  While  a  deed  given  to  a  parohaser  of  a  homestead  at  an  execntion 
sale  OGUTeys  no  title,  it  is  such  a  dond  upon  the  claimant's  title  as  a  court  of 
equity  wiU  remove:  RUey  ▼.  Pehl,  23  Id.  70.  But  a  complaint  which  aUeges 
that  the  def endant»  as  sherifl^  nnder  an  exeeation  against  the  plaintiff,  levied 
en  and  sold  certain  property  which  was  the  homestead  of  the  plaintiff,  and 
claims  damages  in  two  thoosaad  doDara^  doea  not  state  facta  sufficient  to  con- 
stitute a  caaae  of  action.  No  damage  results  from  the  sale  of  homestead 
piepei'ty  under  execution,  heoanse  the  sheriflTs  deed  in  such  case  conveys  no 
title^  and  the  purchaser  acquires  no  right  to  the  pruperly  sold:  KendaU  ▼. 
Clark,  10  Id.  17;  S.  0.,  70  Am.  Dec  691.  An  ev  furis  confirm«tiott  of  a  sale 
vpoa  exeeation  of  a  part  of  the  homestead  is  not  such  an  adjudication  as 
frill  deprive  a  party  who  actually  cfwna  and  occupiea  the  same  of  his  ^ght  ef 
Aii.  Dm.  Yok  LXXXVn— U 
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liomestead:  McHkgh  ▼.  Smileif,  17  Neb.  (120.  In  JUhAm  y.  QMtmSy,  57  QL 
271,  four  lota  were  Bold  separately  under  an  ezecation,  and  the  execution 
debtor  brought  an  action  to  set  aside  the  sale,  and  the  oonrt  below  set  it  aside 
as  to  one  of  the  lots  which  was  worth  more  than  the  amount  of  the  homestead 
exempt  by  law.  The  supreme  court  held  that  the  claimant  had  obtained  all 
the  relief  to  which  he  was  entitled.  In  Iowa,  where  it  is  properly  determined 
under  the  code  of  that  state  that  the  whole  of  an  execution  debtor's  farm  of 
160  acres  was  exempt  as  a  homestead,  being  less  in  yalue  than  five  hundred 
dollars,  the  fact  that  it  was  not  platted  as  such  prior  to  the  levy  of  the  exe- 
cution upon  a  portion  of  it  will  not  render  it  liable  to  sale  under  such  levy: 
Often  ▼.  Farrar,  63  lowa^  426.  But  it  seems  that  in  that  state  a  sale  of  lands 
under  execution,  upon  which  the  execution  defendant  resides,  witil&out  plat> 
ting  it  and  setting  it  aside  as  a  homestead,  is  voidable  only,  but  not  void,  and 
oannot  be  attacked  collaterally:  MarUn  v.  Knapp,  57  Id.  336.  In  New  Hamp- 
shire it  is  held  that  a  levy  on  premises  in  possession  of  the  execution  debtor 
claiming  a  homestead  therein,  without  any  application  on  his  part  for  an 
assignment  of  a  homestead  to  him,  is  valid,  against  a  grantee  of  the  debtor 
whose  deed  is  fraudulent  and  void  as  to  creditors,  although  the  value  of  the 
premises  does  not  exceed  the  amount  exempted  by  law  from  attachment  oi 
levy:  Currier  v.  SuUierUind,  54  N.  H.  475;  S.  C,  20  Am.  Rep.  143.  But 
while  there  are  a  few  cases  to  the  oontrary ,  the  great  weij^t  of  aathority  holds 
that  a  conveyance  of  property  set  aside  for  fraud  at  the  suit  of  the  grantor  a 
creditors  does  not  prevent  him  or  his  wife  from  afterwards  ^iMwting  ^  right  of 
homestead  in  the  premises  so  conveyed.  The  fraudulent  oonveyanoe  does  not 
place  the  creditors  in  any  better  position  than  they  ooonpied  before  it  was 
made.  The  homestead  still  remains  exempt:  Freeman  on  Exeontianfly  sea 
138;  Thompson  on  Homesteads  and  Exemptions,  see.  408;  Dearman  v.  Dear- 
man,  4  Ala.  521;  Vamghan  v.  Thompmrn,  17  HL  78;  MuOar  v.  Inderreiden,  79 
Id.  382;  Liahy  v.  Perry,  6  Bush,  515;  Kueoan  v.  Specter,  11  Id.  1;  Whke  v. 
Owens,  29  La.  Aiin.  571;  Swxeeahn  €/ CoUenham,  29  Id.  669;  Legro  v.  Lord, 
10  Me.  161;  Catile  v.  Pabner,  6  Allen,  401;  Smith  v.  Rum»ey,  33  Mich.  183; 
SmUh  V.  AUen,  39  Miss.  469;  Pennington  v.  Seal,  49  Id.  518;  Eklmonmm  v. 
Meaeham,  60  Id.  34;  Vogler  v.  Montgomery,  54  Mo.  577;  Bankm  v.  Shaw,  94 
N.  C.  405;  Seare  v.  Hanks,  14  Ohio  St.  298;  Plantere'  Bank  v.  Heniermn,  A 
Humph.  75;  Wood  v.  ChoLmhere,  20  Tex.  247;  S.  C,  70  Am.  Deo.  882;  Cox  v. 
Skropehxre,  25  Tex.  113;  Foater  v.  McGregor,  11  Vt.  595;  Jka^orih  v.  Beaiik, 
43  Id.  138;  Sliipe  v.  Renase,  28  Gratt  716;  Boynton  v.  McNeai,  31  Id.  456; 
MarshaU  v.  Scare,  79  Va.  49;  Bond  v.  Seymour,  1  Ghand.  40;  Dreniter  v.  BeU, 
ll'Wia.  114;  Pibe  v.  MUea,  23  Id.  164;  Murphy  v.  Crouch,  24  Id.  365;  Bean 
V.  SttM,  2  Mason,  252;  Cox  v.  WiUer,  2  Dill.  45;  Smith  v.  Kehr,  2  Id.  50; 
McFarland  v.  Qoodman,  6  Biss.  Ill;  Smythe  on  Homesteads  and  Exemptions, 
■ec.  555. 

In  the  case  of  Cox  v.  Wilder,  eupra,  Dillon,  J.,  in  delivering  the  opinion, 
■aid:  "  If  the  law  gave  to  a  single  man  the  right  to  this  exemption,  it  would 
accord  with  the  natural  desire  to  punish  fraud  to  visit  a  penalty  upon  him; 
but  to  denounce  a  forfeiture  of  the  homestead  where  there  is  a  family  sub- 
verts the  policy  on  which  the  exemption  is  provided  and  allowed."  And 
Scott,  J.,  in  delivering  the  opinion  of  the  court  in  Soare  v.  Hanke,  14  Ohio 
St.  298,  said:  *'  The  rights  of  the  plaintiflh  in  this  action  are  only  those  which 
belong  to  creditors  seeking  to  set  aside  a  voluntary  conveyance  of  their  debtor, 
-  made  in  fraud  of  their  rights,  and  to  enforce  their  judgment  liens  against  the 
property  so  conveyed.  Their  claim  is  not  under  or  through  the  fraudulent 
eonveyance,  but  adverse  to  it;  and  when  at  their  suit  it  has  been  set  asids^ 
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and  declared  whoUjToid  aa  againat  ihem,  they  cannot  be  allowed,  aa  creditor^ 
to  aet  up  thia  Toid  oonvejance,  against  which  they  are  claiming,  for  the  par- 
poae  of  enlarging  their  rights  or  remedies  against  their  debtor,  or  for  tho 
purpose  of  estopping  him  from  tho  assertion  of  the  rights  which  he  would 
otherwise  hove  as  against  them.  As  between  debtor  and  creditor,  the  deed 
is  simply  void,  and  cannot^  therefore,  affect  the  rights  of  either.  A  judg* 
ment  creditor's  lien  is  only  upon  the  property  of  his  debtor;  and  the  pur- 
chaser at  sale  on  execution  takes  in  graeral  cnly  the  debtor's  title.  If  the 
debtor  has  no  title  or  mterest  in  the  property  levied  on,  there  is  nothing  for 
the  creditor  to  sell;  and  it  is  not  competent  for  the  creditor,  while  selling  th« 
alleged  title  of  his  debtor,  to  deny  his  right  to  a  homestead  on  the  ground 
that  he  haa  no  interest  in  the  property  about  to  be  sold.  If  he  has  an  in- 
tsfest  in  the  homestead  property  which  the  creditor  can  sell,  he  haa  interest 
onough  to  secure  his  homestead  from  sale.  The  validity  of  the  frandnlenl 
eoDToyanoe,  as  between  the  parties  to  it,  is  no  concern  of  the  creditor  when 
it  haa  been  set  aside  as  to  him.  All  he  can  ask  is  that,  aa  against  him,  it 
■hall  omfer  no  rights  upon  any  one."  But  where  a  partnerships  in  embar- 
raased  circumstances,  converts  its  means,  upon  the  strength  of  which  it  haa 
obtained  credit,  into  real  estate,  to  be  dsimed  as  a  homestead  by  coo  of  the 
firm,  and  for  the  purpose  of  placing  their  property  beyond  the  reach  ol  their 
ereditors,  the  land  is  still  lisble  for  the  debts  of  the  firm,  and  is  subject  to  th« 
executions  of  the  creditors,  notwithstanding  the  declaration  of  homestead: 
Biakop  V.  HvJtbard,  23  Cal.  514;  S.  C,  83  Am.  Dec.  132L  In  Massachusetts 
the  premises  occupied  by  the  debtor  as  a  residence  may  be  sold  under  execu* 
tioQ,  subject  to  the  estate  of  homestead:  IHU^fiM  BcmkY.  Hcwk,  A  AJSm^Wi 
OasOe  V.  Pabner,  6  Id.  401;  Swan  v.  SiqpheM,  99  Mass.  7.  And  in  OUberi  t. 
Chwan,  3  Loa»  203,  it  was  held  that  the  legal  estate  of  the  head  of  a  family  in 
a  homestead  set  apart  to  him  may  be  levied  upon  and  sold,  subject  to  the 
homestead  rights  In  the  case  of  Swan  v.  Stephen^  mtjpra,  a  sheriff's  sale  upon 
exeoution  of  the  judgment  debtor's  right  in  the  equity  of  redemption  in  real 
estate  which  the  debtor  dsimed  to  be  exempt  as  a  homestead  was  held  not  to 
be  invalid  because  not  made  expressly  subject  to  the  homestead  right,  since 
■nch  a  sale  is  necessarily  subject  to  the  rights  whether  declared  to  be  so  or 
not.  But  in  JoO^  v.  Lqfttm,  61  Oa.  164,  it  was  held  that»  pending  the  exists 
ence  of  a  homestead,  the  reversionary  interest  of  the  person  from  whose 
property  it  was  set  apart  is  not  subject  to  levy  and  sale.  Warner,  G.  J.,  in 
delivering  the  opinion  in  that  case,  said:  "The  homestead  v^  set  apart  for  the 
use  of  the  debtor's  family  as  contemplated  by  the  constitution,  and  so  long  sa 
that  homestead  right  continues  to  exist,  no  court  or  ministerial  officer  of  thia 
state  has  any  jurisdiction  or  authority  to  enforce  any  judgment^  decree,  or 
execution  against  the  homestead  property,  which  neoeaaarily  includes  every 
interest  therein,  reversioDary  or  otherwise;  but  when  all  the  beneficiaries  of 
the  homestead  property  cease  to  exist,  then,  and  not  until  then,  can  the  re> 
versionary  interest  of  the  defendant  in  execution  be  levied  on  and  sold.** 
And  in  Pope  v.  Haardk,  66  N.  C.  447,  it  was  decided  that  the  North  Carolina 
act  of  1869-70,  c.  121,  exempting  from  sale  upon  execution  the  reversionary 
interest  in  the  homestead,  was  constitutional. 

When  Land  Claimsd  as  HoMBSfiXAD  Excxkds  Value  or  Quantttt 
Allowxd  by  Statute,  the  officer  holding  the  execution  should  not  sell  until 
it  has  been  determined,  in  the  manner  provided  by  the  statute^  what  the  ex- 
cess  is,  so  that  he  may  be  able  to  sell  a  definite  interest  in  the  premisest 
Hardy  v.  SMbacher,  62  Ala.  44;  Qwr$  v.  BoMtabrook,  6  CSaL  467;  BUvma  v. 
Jokumm,  40  Qa.  207;  KOifon  v.  Beds.  40  Id.  293;  Hartwdl  v.  MeDonaU,  6t 
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10.297;  OtimnMT.  HeUbngtwoHh,  74  Id.  202;  J5re{/%Mf0iii  y.  Cbw^  8  Iowa»  287; 
WkUe ▼.  Bowte^,  46  Id.  680;  Beet^erY.  Baldjf,  7  Mich.  488;  Vogler  ▼.  MoHh 
gomary,  64  Mo.  677;  Tvdoer  ▼.  KemtiHon,  47  N.  H.  267.  UdIobs  the  require 
meatB  of  the  statate  in  this  regard  eie  complied  with,  the  sale  by  the  aheEilll 
wiU  be  onaathorized  and  Toidf  and  will  oonTey  no  title:  Kattabroot  ▼.  €fai% 
6  Od.  467;  BarrtU  y.  Simt,  60  Id.  616;  HartweU  r.  McDomald,  69  IlL  297| 
BtewM  V.  HottingmooTai,  74  Id.  202;  Kerr  ▼.  ^ovCA  Pari;  CommttiMNier^  8  BiM. 
276;  Tucker  ▼.  Kemnkttm,  47  N.  H.  267.  An  order  to  sell  the  whole  tFMt^ 
except  the  homeetead  of  the  proper  amoant»  without  apeeifying  idiat  landa 
■hall  oonstitate  ench  homestead,  ia  enoneoiui:  Hardy  ▼.  SuUbacher^  62  Ala. 
44;  6^07^  ▼.  Eaetabrook,  6  CaL  467.  Under  the  Miaaonri  act^  where  a  home- 
etead ia  claimed,  the  aheriff  cannot  proceed  with  the  aale  until  he  haa  aacer- 
tained  by  appraiaersy  in  the  mode  directed  by  the  atatnte^  the  Talne  and 
extent  of  the  premiaea,  and  that  they  are  beyond  the  limit  protected  againat 
exeoationa:  Vogler  y.  Montgcnury,  64  Mo.  677.  And  in  Wldie  ▼.  Anatqf,  46 
Iowa,  680,  it  waa  held  that  where  a  judgment  creditor  haa  failed  to  aelect  and 
plat  hia  homeatead,  it  ia  the  duty  of  the  officer  holding  an  exeontion  to  oanae 
the  aame  to  be  done  before  aelling  any  portion  of  the  premiaea  of  which  the 
homestead  ia  a  part;  and  that  a  failnre  to  do  thia  will  render  the  aale  invalid, 
even  though  the  forty-acre  goyemment  aabdiyiaion,  npon  which  the  debtcr'a 
raaidence  atanda,  be  not  add.  Bat  where  the  debtor'a  dweUing-houae,  gar- 
den, orchard,  and  all  hia  homestead  improyementa  atood  npon  a  forty-acre 
tract  of  a  farm  of  640  acrea,  and  anoh  forty-acre  tract  exceeded  in  yalne  the 
homeatead  exemption  allowed  by  law,  it  waa  held  that  any  part  of  the  re- 
maining portion  of  the  farm  might  be  add  free  from  any  daim  of  homeatead: 
BtAer  y.  Owid,  110  IlL  681. 

If  a  homeatead,  when  reduced  to  ita  loweat  practicable  dinwnwoimi,  withoat 
oeaaing  to  be  a  homeatead,  atill  exceeds  in  yalne  the  oonatitational  limit,  tha 
eourt  haa  not^  in  the  abaence  of  atatntoiy  proyiaiona,  power  to  allot  any  ex* 
amption  in  the  premiaea,  or  to  allow  any  equivalent  in  money  for  a  homestead 
esemption:  MUkr  v.  Marx,  66  Ala.  822;  CkmnerY,  Bond,  61  Id.  84;  Helfm^ 
tteki  y.  CSoae,  8  Iowa»  287;  Beeeker  v.  BaJdy,  7  Mich.  488.  But  most  of  the 
statutes  now  provide  that  when  the  homestead  cannot  be  divided  without 
material  injury  it  ahaU  be  add  and  the  amount  exempt  paid  to  the  claimant 
and  the  reaidue  applied  to  the  aatia&ction  of  the  judgment:  Thompeon  on 
Homesteads  and  Exemptiona,  aec  636;  WaUk  v.  Horii^,  86  BL  238;  Emm 
v.  OoeeeU,  43  Id.  297;  PHU^fidd  Bank  v.  Howk,  4  Allen,  847.  And  the  pro- 
eeeda  of  audi  aale  continue  to  be  exempt  from  exeontion  either  for  aoma 
period  named  m  the  atatote  or  for  a  reaacoable  time,  to  enable  the  claimant 
to  inveat  them  in  a  new  luMueatead:  IVeeman  on  Executiona,  aec  236;  Dear^ 
ingr.  Thomas,  26  Oa.  223;  Maxeyr.  Loyal,  88  Id.  631;  WaiA  v.  fforine,  86 
DL  238;  MUdkeUT.  Milkoan,  11  Kan.  617;  PUt^d  Bank  v.  Howk,  4  Allen. 
847;  Foggr.  Fogg,  40  N.  H.  282;  &  a,  77  Am.  Dec  716;  K^e$T.  Rimes,  87 
Yt.  860;  Jfov^aay.  Steams,  41  Id.  898;  fTuftewy.  BlatsMuki,  40  Wia.  347. 
In  Kaiser  t.  Beakm,  62  Iow%  463;  it  waa  hdd  that  money  due  from  a  railroad 
company  as  damagea  aaaeaaed  by  a  aheri£f  "a  jury  for  right  of  way  over  a 
homestead  ia  exempt  from  execution,  notwithatanding  the  charaotar  ol  tha 
homestead,  as  sndi,  is  not  destroyed  by  the  eaaement. 

Practioi  m  PBoanDDvoa  to  Aff&aibb  axv  8sr  ofv  HomnAiK  — Li 
Alahama>  when  a  defendant  in  execution  interpoaea  a  daim  of  exemption  ta 
lands  upon  which  an  execution  haa  been  levied,  and  notice  of  the  daim  is 
given  to  the  plaintiff,  the  levy  will  be  diacharged,  unleaa  within  tan  days  the 
plaintiff  contests  the  daim  in  writing  and  under  oath;  and  if  the  daim  ia  <■» 
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taited,  the  officer  makiiig  tbe  levy  u  prohibited  from  eeDing  until  the  oonteek 
k  decided:  Bbck  ▼.  Broffg.  67  Ala.  291;  Bhek  ▼.  Cfmrgey  70  Id.  409.  The 
officer  who  hM  levied  on  lands  has  nori^t  to  pass  npon  the  roffidmncy  of  the 
claim  to  exemption  interpoeed  by  the  execution  defendant.  It  ia  his  bunneet 
to  give  notice  to  the  plaintifi^  and  return  the  papers  to  the  court:  Block  ▼. 
Broffg,  67  Id.  291.  When  the  defendant  daima  a  homestead  in  landu  upon 
which  an  execution  has  been  levied  by  the  sherifl^  who  thereupon  appoints 
oommiasianers  to  set  apart  and  appraise  the  homestead,  and  neither  party  o1> 
)eots  to  the  allotment  made,  the  defendant's  title  to  the  homestead  so  allotted 
becomes  perfect,  and  it  is  not  necessary  that  there  should  be  a  reallotment  as 
against  eUiaa  executions:  Jones  v.  De  Onffenrddf  60  Ala.  14&  Where  a 
party  has  residences  on  two  separate  tracts  of  land,  both  levied  upon,  he  may, 
mless  he  has  previously  made  his  election,  even  on  the  day  of  sale,  eled 
which  of  the  places  he  recognizes  as  his  homestead,  and  sn<di  election  will 
effisct  a  withdrawal  of  the  place  designated  from  sale,  to  the  extent  author* 
ind  by  the  Arkanaaa  statute:  Tumlmton  v.  Svntmey,  22  Ark.  400;  S.  C,  76 
Am.  Dec.  432.  Where  a  judgment  debtor  is  occupying  as  a  homstead  preni> 
ises  in  which  he  has  an  undivided  interest  only,  and  a  portion  of  the  premises 
is  not  exempt  from  execution  sale,  it  is  not  the  duty  of  the  sheriff  to  set  otf 
tiie  homestead  before  proceeding  to  sell  upon  the  execution:  Faarr  v.  Reitty,  56 
l0W%  399.  In  the  case  of  BemU  v.  DfisooUt  101  Mass.  418,  the  officer  and 
liie  appraisers  charged  with  the  duty  of  levying  an  execution  upon  a  small 
piece  of  land  returned  that  the  judgment  debtor  claimed  an  estate  of  home- 
stead in  the  land,  and  that  it  could  not  be  divided  without  damage,  and  that 
ihey  had  act  off  eight  eighteenths  to  the  debtor  and  five  eighteenths  in  satis- 
iaction  of  the  judgment.  It  turned  out  that  the  debtor  had  no  valid  hom^ 
•tead  right  in  the  premiies,  but  it  was  held  that  the  levy  on  the  five  eigh* 
teenths  was  valid.  Under  the  Nebraaka  practice,  the  owner  of  property 
rlaimed  as  a  homestead  may  raise  the  question  of  exemption  upon  a  motion 
to  set  aside  the  sale  by  the  iJierifi^  and  the  court  must  decide  it  when  so  raised, 
and  such  decision,  which  is  appealable,  if  not  appealed  from,  is  final  and  con* 
cfaisive:  SpUUy  v.  FroU^  16  Fed.  Bep.  299.  In  North  Carolina,  if  the  execu* 
ticn  debtor  does  not  petition  for  a  homestead,  it  is  the  duty  of  the  sheriff  who 
has  an  execution  against  him  to  have  the  homestead  laid  off  at  the  expense  of 
the  creditor;  and  if  the  latter  refuses  to  pay  the  fees  for  doing  so,  the  sherifl 
may  refuse  to  execute  the  process.  He  is  not  required  to  sell  the  excess  until 
the  creditor  has  paid  or  offered  to  pay  the  fees  for  so  doing:  Lute  v.  Beillyt  66 
N.  C.  20;  Taylor  v.  Bkyne,  66  Id.  630.  An  aUotment  of  appraisers  made  in 
these  words:  "We  value  the  place  on  which  he  lives  at  nine  hundred  dollars^ 
and  the  remainder  of  the  homestead  gives  him  an  interest  of  one  hundred  dol^ 
lars  in  the  miU,"  was  held  to  be  so  vague  end  indefinite  that  it  amounted  to 
nothing:  Coble  v.  Thorn,  72  Id.  122.  Where  the  form  of  return  prescribed 
l^  the  statute  was  required  to  state  that  the  appraisers  had  been  sworn,  a  re* 
tofn  which  failed  to  state  that  they  had  been  sworn  was  held  to  render  the 
allotment  void:  Smiih  v.  Huni,  68  Id.  482.  Since  the  repeal  of  the  act  pro- 
viding that  the  claimant  of  a  homestead  might  have  the  allotment  made  by 
the  appraisers  reviewed  by  the  board  of  township  trustees,  he  may  have  their 
action  reviewed  by  a  rteordari,  or  by  a  motion  in  the  cause:  Ifartnum  v.  Spierip 
94  Id.  150.  When  a  homestead  has  been  regularly  set  off  under  the  Ohio 
statute,  no  further  proceedings  under  the  execution  can  be  had  while  the 
premises  remain  a  homestead:  fTete  v.  Beourdf  12  Ohio  St  431.  The  revised 
statutes  of  South  Oarolina  provide  that  when  the  real  estate  of  the  head  of  a 
family  is  Isvisd  upon,  the  officer  shall  cause  a  homestead  of  not  more  than  one 
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thooaand  dollan  to  be  aet  off  by  three  appnisersy  one  to  be  chosen  by  the 
debtor,  one  by  the  creditor,  and  one  by  the  officer,  who  shall,  after  taking  an 
oath,  prooeed  to  set  oat  the  homestead,  and  the  return  thereof  ahall  be  made 
by  the  officer  "  for  record  in  conrL"  In  an  action  bxoaght  by  the  pnrchaaer 
at  ahenff 'a  sale  to  recover  the  land,  the  debtor  cannot  avail  himself  as  a  da- 
fenae,  of  a  return  made  by  the  i^raiaers  bat  not  retained  "for  record  in 
ooarf:  RyanY,  Peitigrew,  7  8.  G.  146;  CAofeeT.  Oharies,  7  Id.  171.  In  Wis- 
oonsin,  if  the  debtor  atatee  with  reaaonaUe  certainty  what  he  daima  aa  a 
homestead,  it  is  aafficient^  and  if  the  creditor  is  diasatiafied  with  the  aeleotkn 
made,  the  officer  most  canae  a  mumy  to  be  made,  aetting  off  the  exempt  por- 
tion in  a  compact  form,  on  the  part  indading  the  dwelling  hoase  and  its  i^ 
portenancea:  Herrkk  y.  Graves,  16  Wis.  157;  Myen  v.  Fm^  22  Id.  139.  Li 
Bdiaeffer  ▼.  Bddaneier,  9  Mo.  App.  438,  it  waa  held  that,  to  prevent  a  aale  of 
the  homestead,  a  severance  may  be  efiEected  by  settmg  oat  the  homestead  sab- 
jeot  to  a  pezpetoal  easement  of  way  over  it,  when  this  can  be  done  without 
greatly  depreciating  the  value  of  the  premiaes  or  greatly  inconvenienoing  the 
parties. 

Whbthkr  JiTSGiUBirr  is  Lmr  upon  Homsstbaix  — In  aome  ci  the  statei^ 
the  homestead  exemption  ia  regarded  as  a  mere  personal  right  of  the  claim- 
ant, by  virtue  of  which  the  property  is  withdrawn  from  forced  sale  so  long 
only  as  it  retains  the  homestead  character.  Where  this  view  is  taken  of  the 
nature  of  the  exemption,  the  lien  of  a  judgment  attaehea  to  the  property,  but 
to  be  in  abeyance  ao  long  as  the  defendant  is  able  to  maintain  hia  homestead 
right.  In  Hoyi  v.  ffowe,  3  Wis.  752,  S.  C,  62  Am.  Dec  705,  it  was  decided 
that  the  homeatead  is  subject  to  the  lien  of  a  judgment,  and  may  be  sold 
nnder  execution  after  it  has  ceased  to  be  such  by  the  voluntary  act  of  the 
debtor.  The  same  doctrine  is  laid  down  in  TiUoison  v.  MUkard,  7  Minn.  513; 
8.  C,  82  Am.  Dec  112.  But  the  law  in  both  of  these  states  has  since  been 
changed  by  statute^  in  Wiaconain  by  the  act  of  May  17,  1858^  and  in  Minne- 
acta  by  the  act  of  March  10^  1860^  by  which  judgments  rendered  subsequent 
to  the  passage  of  the  acts  were  deprived  of  any  lien  upon  the  homestead:  See 
Fcimm  V.  Corfi,  5  Minn.  333;  S.  C,  80  Am.  Dec  429;  SeamaiM  v.  Carter^  15 
Wis.  548;  a  C,  82  Am.  Dec  696.  In  New  York  it  is  held  that  the  statute 
does  not  exempt  the  property  from  becoming  bound  and  charged  by  a  judg- 
ment, but  from  aale  on  execution  only,  ao  long  as  the  exemption  oontinnea 
in  force:  8mUh  v.  BracheU,  36  Barb.  571.  And  in  North  Carolina,  since  the 
passage  of  the  act  of  1885,  c  359,  a  judgment  ia  a  lien  on  the  homestead  in- 
tereat  in  that  atate:  Rmkiik  v.  Shato,  94  N.  0.  405.  In  Nebraaka,  alao^  a 
Judgment  rendered  in  a  court  of  record  where  the  homeatead  is  sitaated  ia  a 
lien  upon  auch  homestead,  which  will  become  operative  upon  the  aale  or 
abandonment  thereof  by  the  judgment  debtor:  MeHugh  v.  J^mUeyf  17  Nebw 
620.  But  in  Freeman  on  Exeoutiona,  aec  249,  the  author  aays:  "The  lien 
of  a  judgment  and  of  aa  execution  is  almost  universally  regai^ied  as  arising 
from  the  right  to  sell  property  thereunder.  And  hence,  where  the  right  of 
aale  cannot  be  asserted,  the  existence  of  the  lien  must  be  denied.  It  would 
&>llow,  as  a  logical  result^  from  the  application  of  this  general  principle,  that 
a  judgment  rendered  after  the  creation  and  before  the  abandonment  <d  m 
homestead  cannot  be  a  lien  thereon,  and,  as  a  result  of  this  last  proposttioov 
it  must  follow  that  a  homestead  may  be  sold  or  mortgaged,  and  that  the  title 
of  the  vendee  or  mortgagee  will  be  paramount  to  the  title  of  a  prior  judg- 
ment creditor."  These  views  are  sustained  by  the  following  cases:  AdUey  v. 
Chamberlain,  16  CaL  181;  S.  C,  76  Am.  Dec  516;  Bowman  v.  Norton,  16  OaL 
2\3;  McDonald  Y.  Badger,  23  Id.  393;  S.  C,  8?  Am.  Deo.  123;  Marrkmr  v 
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Sndik,  27  GU.  649;  D^Tdb  t.  Pka,  46  Id.  289;  Barrtti  ▼.  BimM,  69  Id.  615| 
Prten  ▼.  Maria,  26  BL  221;  FUhbadt  ▼.  Xom,  26  Id.  4S7;  BUm  ▼.  OZoHv  39 
R  600;  Me2>omM  ▼.  C^YmdoO;  43  Id.  231;  Bwne  t.  O^mmA;  43  Id.  297;  Om 
▼.  SnM,  47  Id.  226;  Bomiea  y.  ^fiiiM,  63  Id.  377;  CoHkUn  ▼.  /%Mfer,  67  Id. 
104;  Uartwdl  y.  McDonald,  69  Id.  293;  £m*v.  Saitih  Park (kmmisahnen,  B 
Him.  276;  Z^atnft  y.  Shaya,  14  Iowa,  667;  Porter  y.  Z^eon,  46  Mias.  409.  It 
•eema,  howeyer,  that  wh^re  the  homeBtead,  in  Tllinaiii,  ezoaeda  the  ainoiuil 
czempt  by  the  statute,  tk.  jiidgment  is  a  lien  npon  the  ezoeiB:  McDohM  w. 
OnmdaU,  43  SL  231;  Toimg  y.  Morgtm,  89  Id.  199;  Saber  y.  Chmd,  110  LL 
681. 

ATTJomMEtn  Lkvixd  oh  Hoici8Tba]>,  BmoT  or.  —  In  aeyeral  of  the 
states  it  is  held  that  land  npon  which  an  attachment  has  been  leyied  oaanol 
be  conyerted  into  a  homestead  before  the  leyy  of  execntum,  so  as  to  qyefreaoh 
the  lien  of  the  attachment  already  in  existence:  Bullene  y.  SiaU,  12  Kan.  96; 
Averg  y.  Siephata,  48  Mich.  246;  K*lly  y.  Dill,  23  Minn.  436;  WaOini  y. 
Oneriy,  83  N.  C.  165;  Brooks  y.  Chaiham,  67  Tex.  31.  In  the  case  hurt  dted, 
StaytoB,  J.,  who  deliyered  the  opinion  of  the  ooort,  said:  "The  oonstitntiain 
dedares  that  no  lien  upon  the  homestead  shall  be  yalid;  but  it  does  not  de- 
clare that  property  not  homestead  at  the  time  a  lien  is  acquired  may  ther^ 
after  beoome  homestead  clothed  with  exemption  from  forced  sale  to  satisfy 
such  pre-existing  lien.**  Freeman,  in  his  work  on  executions,  considers  this 
to  be  the  correct  doctrine:  Freeman  on  Execntiona,  sec.  249.  But  in  Califor- 
nia and  in  Nevada  it  is  held  that  a  judgment  obtained  after  a  declaration  of 
bomestead  cannot  be  enforced  against  the  homestead,  notwithstanding  an 
attachment  may  haye  been  leyied  upon  the  premises  before  the  declaration  of 
homestead  was  filed:  MeOraeken  y.  Harri»,  64  Osl.  81;  Svllhan  v.  Hendrid^ 
iiM,  54  Id.  258;  Hawthorne  v.  J^Mh,  3  Ney.  182.  In  Mississippi,  if  the  exe- 
cution debtor  haye  a  family,  and  be  occupying  the  premises  as  a  homestead 
when  the  sale  is  made  under  execution,  he  cannot  be  thereby  depriyed  of  his 
bomsstead,  although  lus  exemption  right  accrued  after  the  judgment  was 
rendered,  or  eyen  after  the  leyy  was  made:  Trotter  y.  Dobba,  38  Miss.  198; 
Ut^  y.  Phippa,  49  Id.  790;  Irwin  v.  Lewie,  60  Id.  363;  Lekhford  y.  Cory, 
52  Id.  791;  J<mee  y.  Hart,  62  Id.  13.  And  in  Ohio,  real  estate  haying  the 
charaeter  of  a  homestead  when  it  is  about  to  be  leyied  upon  under  execntioii 
ii  exempt,  altbongih  it  became  such  after  the  rendition  of  the  judgment  upon 
which  the  exeention  issued:  Wildemmth  r.  Koenig,  41  Ohio  St.  180.  But  in 
Illinois^  properly,  to  be  exempt  as  a  homestead,  must  be  shown  to  haye  been 
inch  when  the  lien  attached.  It  is  not  sufficient  that  it  was  a  homestead  at 
the  time  of  the  sale:  Beiidneh  r.  Walter,  27  OL  893.  In  New  Hampshire  a 
psrfy  cannot  hold  a  place  which  was  not  hii  homestead  at  the  time  of  the 
levy  of  the  exeention:  AyeOn  y.  StatUey,  46  N.  H.  61.  Under  the  Vermont 
act  of  1849^  a  homestead  is  exempt  from  attachment  for  a  debt  which  was 
incurred  after  the  purchase  and  record  of  the  deed,  but  before  the  claimant 
took  pnosiwisiffli  of  and  oocopied  it,  where  he  was  in  possession  and  occupying 
whan  the  attachment  was  put  on:  West  Bioer  Bank  y.  Oak,  42  Vt.  27.  The 
bead  of  a  family,  who^  while  engaged  in  moving  into  a  building  just  erected 
by  him  on  the  only  real  estate  owned  by  him,  for  the  purpose  of  being  occu- 
pied as  a  ftuDBily  home,  is  interrupted  by  an  attachment  thereof  by  a  creditor, 
but  en  the  next  day  completes  the  moving,  and  thereafter  continues  to  oc- 
cupy the  premises  with  his  family,  is  to  be  considered  as  having  been  in  the 
oecnpatioa  of  the  premises  as  a  homestead  at  the  time  of  the  attachmenti 
and  the  homestead  cannot  be  sold  under  the  execution  issued  upon  the  judg* 
inent  subaeqne&tly  rendered  in  the  case:  Fogg  v.  Fogg,  40  N.  H.  282;  S.  0., 
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77  Am.  Deo.  71S.  A  vmoaai  lot  upon  whioh  the  owner  diawi  hunber,  intends 
faig  to  baild  a  home,  ia  exempt  as  a  homestead  from  attachment  levied  after 
he  began  to  bnUd,  where  he  occupied  the  house  as  soon  as  it  was  finished: 
DeviOe  ▼.  Wkbe,  31  N.  W.  Rep.  533  (Sap.  CL  of  Mich.,  Jan.,  1887);  Oiboorih 
r,  Codff  21  Kan.  702.  A  homestead  purchased  with  a  view  to  occapjing  it 
as  such,  and  which  is  ooeapied  within  a  reasonable  time,  is,  from  the  time  of 
the  purchase,  exempt  from  seizure  npcn  execution  or  attachment;  Monroe  y. 
May,  9  Id.  466.  In  Zhnmer  ▼.  Panfey,  61  Wis.  282,  where  the  wife  of  tlie 
owner  retomed  to  a  room  of  their  former  homestead,  where  she  stored  a  load 
ef  f omitare,  and  the  purpose  for  which  the  husband  had  removed  to  another 
town  had  failed,  and  they  had  in  consequence  determined  to  retom  to  the 
homestead,  it  was  held  that  the  homestead  was  exempt. 

Whsbb  Paet  ov  HoMzaTBAD  IS  Used  iob  Bosnins,  os  is  RKfTSD  t» 
tenants  of  the  owner,  it  is  held  by  the  great  weight  of  authority  that  the 
whole  of  the  premises,  including  the  portions  so  used  for  business  or  rented 
to  others,  ia  exempt  from  sale  under  execution:  Freeman  on  Executions,  sea 
Mi;  Thompson  on  Homesteads  and  Exemptions,  sees.  120  et  seq.;  Addeff  ▼• 
Chamberhin,  16  CaL  181;  S.  C,  76  Am.  Dec  616;  Cfregg  ▼.  BotMek,  33  Od. 
220;  Bubbell  v.  Canaday,  68  HI.  425;  Sieoena  ▼.  HoUmgsworth,  74  Id.  202; 
Hogan  v.  ManTiers,  23  Kan.  551;  8.  C,  83  Am.  Rep.  199;  fn  re  TertelUng,  2 
Dill.  339;  LaaeB  v.  Lcusell,  8  Allen,  575;  Merder  ▼.  Ckace,  11  Id.  194;  Orr  v. 
Skrqft,  22  Mich.  260;  KeUy  ▼.  Baiser,  10  Minn.  154;  Umland  v.  Holcombe,  26 
Id.  286;  QMman  ▼.  Clark,  1  Nev.  607;  Wright  ▼.  Straub,  64  Tex.  64;  PhOpa 
Y,  Rwmey,  9  Wis.  70.  But  in  TSeman  ▼.  HU  Crediiars,  62  Cal.  286,  the  prem- 
ises in  question  consisted  of  a  lot  of  land  in  the  city  of  San  Francisco^  thirty- 
five  feet  front  by  one  hundred  and  twenty-two  and  a  half  feet  in  depth,  which, 
with  the  improvements,  were  of  the  value  of  eight  thousand  dollars.  There 
was  on  the  land  a  double  house,  intended  for  two  families,  one  half  of  which 
house  only  was  occupied  by  the  insolvent,  the  other  half  having  been  always 
occupied  by  tenants.  The  house  had  two  distinct  entrances,  and  there  was 
no  connection  between  the  two  tenements  by  which  a  person  could  go  from 
one  to  the  other.  It  was  held  that  the  tenement  occupied  by  the  insolvent 
was  alone  exempt.  And  in  Ashion  v.  Ingle,  20  ELan.  670,  8.  C,  27  Am.  Rep^ 
197,  it  was  held  that  a  house  on  a  lot  adjoining  the  homestead  of  the  owner, 
in  a  city,  and  by  him  owned  and  rented  to  a  tenant  not  in  his  employ,  and 
occupied  exclusively  by  such  tenant  and  his  family,  is  not  exempt  under  the 
homestead  laws  exempting  one  acre  in  a  city,  "  witii  all  improvements,  .... 
occupied  as  a  residence  by  the  family  of  the  owner,  "although  all  the  land  claimed 
to  be  exempt  is  less  than  an  acre.  The  supreme  court  of  Iowa  holds  that  where 
some  stories  of  a  building  are  used  by  the  owner  and  his  family  as  a  dwell- 
ing, and  other  stories  are  used  for  business  purposes  or  are  rented  to  other% 
the  portions  of  the  building  occupied  by  the  claimant  as  his  residence  are 
alone  exempt,  and  that  the  other  portions  are  liable  to  sale  upon  execnticn: 
Bhodea  v.  MeCm-mick,  4  Iowa,  368;  S.  C,  68  Am.  Dec.  663;  MeCormkk  v. 
Bkkop,  28  Iowa,  233;  Wrighi  v.  DUzler,  54  Id.  620;  MayfieH  v.  Maaeden,  59  Id. 
517.  This  doctrine  does  not  seem  to  have  met  with  approval  in  any  other 
state. 

MuffT  HOKBSTBAD  EXSMPTION  KlGHT  BE  CLAIMED  BT  DEBTOR?     This  Is  a 

question  upon  which  the  authorities  differ.  In  some  of  the  states  it  is  held 
that  the  law  requires  the  claimant  to  do  nothing  in  order  to  secure  the  right: 
Hughu  V.  WaUe,  26  Ark.  228;  Pardee  v.  Lmdley,  31  III.  187;  Hoakma  v.  LUek- 
field,  31  Id.  137;  Moore  v.  Tinman,  33  Id.  368;  HvbheU  v.  Canada^,  58  Id. 
425;  HelfenMn  v.  Caw,  6  Iowa,  377;  Vogler  v.  MorUgomery,  54  Mo   584| 
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OMmm  y«  Clark,  1  Ker.  007;  Barmy  v.  Leeds,  51  N.  H.  293;  lAHe  v.  SMy, 
<6  N.  C.  20;  Tayhr  t.  ^^ne,  65  Id.  531;  Vatmof  ▼.  i7a|fmof%  71  Id.  128; 
AhbaU  Y.  Crcmar1i€  72  Id.  292;  Lambert  ▼.  Emnary,  74  Id.  360;  Jfyer«  ▼. 
iTioniy  20  S.  C.  522;  see  Thompson  on  Homesteadi  and  Ezemptioas,  aect.  d39 
•t  seq.  Bat  in  other  states  it  is  held  that  the  right  mnst  be  claimed  before 
sale,  and  if  not  80  chiimed,  that  it  iilost:  BtUY.  />a«ii^  42  Ala.  460;  WiUie- 
Am  ▼.  SchmUU,  28  La.  Ann.  416;  JTtinA;  ▼.  Baehr,  28  Id.  90;  Lioermore  ▼.  Ami- 
iOe,  11  Gray,  217;  S.  C,  71  Am.  Dec  708;  Herae\/eldt  ▼.  George,  6  Mioh. 
466;  Sean  ▼.  HM$,  14  Ohio  St  298;  SpUiey  y.  Froei,  15  Fed.  Bep.  299; 
FreemoM  v.  Stewart,  6  Bias.  10.  Bat  the  homestead  right  of  a  defendant  is 
not  forfeited  by  his  omission  to  daam  and  select  it»  if,  being  within  reach,  he 
is  not  notified  of  the  levy  or  of  the  proceedings  nnder  it:  Chriffin  y.  Niehoh,  (SH 
Mich.  675. 

Hqmbtkad  Euutrrioy  from  JuDomHTs  ion  Tobts.  —  A  number  of  cases 
hold  that  the  homestead  is  not  exempt  from  sale  under  an  execution  issued  upon 
a  judgment  founded  upon  a  tort:  Meredith  v.  Bolmee,  68  Ala.  190;  Doou  v.  Hem- 
mm,  29  Qa.  345;  Sehontan  ▼.  KUmer,  8  How.  Pr.  523;  Lathrop  ▼.  Singer,  39  Barb. 
306;  WMteacre  ▼.  Rector,  29Giatt.  714;  S.  C,  34  Am.  Rep.  759.  The  foUow- 
hig  cases,  howerer,  hold  that  the  homestead  is  exempt  in  such  cases:  Conroy 
Y.  SuWkm,  44  HL  451;  Loomie  y.  Oereon,  62  Id.  11;  Cook  y.  Newman,  8  How. 
P^.  623;  DetSnger  y.  Tweed,  66  K.  O.  206;  OiU  y.  Edwards,  87  Id.  76;  In  re 
Badway,  3  Hughes,  609.  And  this  is  the  doctrine  supported  by  the  better 
reason.  Lawrence,  J.,  in  deliyeriug  the  opinion  of  ^e  court  in  Conroiy  y. 
SulRvan,  44  HL  452,  in  discussing  this  subject^  said:  "The  judgment  in  this 
ease  was  not  strictly  a  '  debt  contracted.'  But  the  law  of  1857  declared  it  to 
be  the  object  of  the  legislature  to  preyent  the  alienation  of  the  homestead  in 
any  case  except  by  the  consent  of  the  wife.  In  the  light  of  both  these  laws, 
this  ooort  has  constantly  held  that  it  was  the  eyident  intent  of  the  legisla- 
ture to  protect  the  homestead  as  a  shelter  for  the  wife  and  children,  inde- 
pendently of  any  acts  of  the  husband.  He  cannot  depriye  theqi  of  their  right 
to  it  without  the  consent  of  the  wife,  either  by  his  contracts  or  his  torts. 
There  is  no  more  reason,  so  far  as  the  wife  is  concerned,  for  permitting  it  to 
be  sokL  for  the  husband's  tort  than  for  his  yidation  of  a  contract,  and  it  is 
the  eyident  policy  of  the  law  to  forbid  its  being  sold  under  a  judgment  and 
execution  in  either  case."  And  the  homestead  is  exempt  eyen  where  the 
judgment  creditor  is  the  state:  State  y.  Pitts,  51  Mo.  133;  Ren  y.  VriskeO,  11 
Lea,  642.  So,  also,  where  the  United  States  is  such  creditor:  Sdkntine  y. 
Fmk,  8  Biss.  503;  FftJiT.  O^NM,  106  U.  &  272.  And  in  Texas  it  has  been 
held  that  the  homestead  is  exempt  from  forced  sale  for  taxes,  except  such  as 
are  kyied  upon  the  homestead  itself:  Wright  y.  Straub,  64  Tex.  64.  And  it 
has  been  held  in  Arkansas  that  an  alien,  being  a  householder  or  head  of  a 
fismily,  is  entitled  to  haye  a  homestead  exempt  from  execution:  MeKenade  y. 
Mmrpky,  24  Ark.  155.    See  Thompson  on  Homesteads  and  Exemptions,  sec.  90i 

Wmor  EoEMPnoH  Oiasbs. — When  no  constituent  member  of  a  family 
rsmains,  the  homestead  exemption  ceaaes  to  exists  and  the  property  becomes 
subject  to  the  debts  of  the  last  owner:  Bums  y.  Jones,  37  Tex.  50. 

What  Tttlx  Nsoissabt  on  SfrmoiXHT  to  Sufpost  Homxstiab:  See 
UcKee  y.  WUeoie,  83  Am.  Bee.  743,  note  745;  note  to  Prtfor  y.  Stone,  70 IJ. 
844,  where  this  subject  is  fully  discassed.  A  homestead  may  be  daimed  in 
land  of  which  a  party  is  in  possession  under  a  contract  to  purdiase:  MeKee  y. 
WHeox,  supra*  The  homestead  law  protects  a  possession  held  under  an 
equitable  as  well  as  a  legal  title:  TomUn  r.  SUyard,  43  HL  302,  dting  the 
piincipBl 
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Ooen  IN  Ghaitoebt:  Sea  WaOutg  v.  Khmard,  SO  Am.  Dm.  21S^  note  Slflt 
where  other  eeaee  ere  ooUeoted.    The  awird  of  ooete  in  cheaoacy  eeaee  m 
generallj  left  to  the  diMretioQ  of  the  oizeiiit  ooort:  NcHhem  KL  R.  JLOo^'W 
Raek»  efc.  12.  J?.  Cb.,  49  m.  867»  dting  the  principal 
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BovM  nr  Am  of  Railroad  Coxpant,  Issued  bt  Comnr  vbdrk  torn* 
imp  OfiOAKiZATiov,  Au  Absolutilt  Void^  when  the  eleetian  nt  whioh 
their  ianianoe  ia  anthoriied  is  ordered  by  the  oonnty  court  innteed  of  1^ 
the  board  of  snpennBoni  of  the  county,  upon  whom  the  statnte  hae  oon* 
ferred  that  power  exclnsiyely.  And  the  fact  that  a  majority  of  the  l^gal 
Vetera  of  the  coonty  voted  at  such  election  in  favor  of  the  iasnance  of 
■nch  bonda  will  not  give  them  validity,  aince  the  election  being  fUegally 
ealledy  the  vote  failed  to  confer  the  power. 

Whbki  S^atuts  PROHiBrra  Issub  ov  Bonds  bt  Countt  until  ELBonoN 
D  Hbld  reaolting  in  favor  of  such  iasce,  bonda  iaaned  under  an  electioii 
nnanthoriaed  by  law  are  void  in  the  handa  of  all  peraona,  whether  anbee- 
quent  porohaaera  or  first  holdera,  aince  they  are  deemed  to  have  notice 
of  the  atatnte  under  which  the  bonda  purport  to  be  iaaned,  and  have  ao» 
oeaa  to  the  prooeedinga  ci  the  board  of  anperviaora,  which  are  public 
recorda.  And  the  levy  and  collection  by  the  county  of  taxea  to  pay  the 
interest  on  bonda  so  iaaued  doea  not  validate  them,  for  the  doctrine  of 
ratification  doea  not  apply  where  there  ia  a  want  of  power  in  public  offi- 
cera  to  perform  the  ori^^nal  act  or  to  ratify  it,  but  only  where  having 
such  power  they  execute  it  defectively. 

Assumpsit.    The  opinion  states  the  ease. 

8.  L.  Richmond,  and  Bangs  and  Shaw^  for  the  appeUanti, 

Bams  and  Cummins^  ^or  the  appellee. 

By  Conrt,  Walker,  C.  J.  This  was  an  action  of  assumprii^ 
brought  for  the  recoveiy  of  the  interest  due  by  a  coapon 
attached  to  a  bond  issued  by  the  board  of  supervisors  of 
Marshall  County  in  payment  of  subscription  to  the  capital 
stock  of  a  railroad  company.  As  %  defense,  the  county  inter« 
posed  a  plea  that  on  the  twenty-eighth  day  of  February,  1853, 
the  county  court  ordered  an  election  to  ascertain  whether  the 
county  should  subscribe  one  hundred  thousand  dollars  to  the 
capital  stock  of  the  Western  Air  Line  Railroad  Company; 
that  when  the  election  was  held,  the  county  was  acting  under 
township  organization;  that  afterwards,  and  without  any  fur- 
ther action  in  holding  an  election,  the  board  of  supervisors 
passed  an  order  that  the  county  subscribe  that  sum,  which 
Rubscription  was    subsequently  made.     Afterwards,  at  the 
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September  session,  the  board  ordered  that  the  bonds  of  the 
county  issue  to  the  road,  in  such  sums  as  the  company  might 
require,  but  not  less  than  one  thousand  dollars  each,  payable 
in  twenty  years,  bearing  six  per  cent  interest,  payable  semi- 
annually; that  the  bonds  be  signed  by  the  chairman  of  the 
board,  and  authenticated  by  the  county  seal;  that  interest 
coupons  be  attached  and  the  bonds  be  delivered  to  the  com- 
pany, when  it  should  indemnify  the  county  against  loss,  by 
transmitting  the  principal  and  interest  to  the  place  of  pay- 
ment. 

The  plea  avers  that  the  bonds  were  issued  in  pursuance  of 
the  order,  but  by  no  other  authority.  To  this  plea  a  replica- 
tion was  filed.  It  does  not  deny  any  averment  in  the  plea. 
It  avers  that  this  and  other  bonds  were  indorsed  and  deliv- 
ered on  the  day  they  were  issued  to  plaintiff;  that  ever 
since  the  bonds  were  issued,  the  county  has  paid  interest 
until  the  installment  falling  due  on  this  coupon;  that  for  the 
purpose  of  paying  the  interest,  the  county  has  each  year  levied 
and  collected  of  the  tax-payers  of  the  county  six  thousand 
dollars,  which  has  been  applied  semi-annually  in  the  payment 
of  the  interest  on  these  bonds;  that  certificates  of  stock  were  de- 
livered to  the  county  for  the  amount  of  the  subscription,  which 
are  still  held  by  the  county;  that  the  county  has  participated 
in  the  election  of  officers  of  the  road;  that  the  bonds  and 
coupons  were  transferred  before  maturity  for  value,  without 
any  notice  that  the  election  had  been  ordered  or  held  under 
an  order  of  the  county  court,  further  than  the  constructive 
notice,  if  any  such  could  be  imposed,  by  the  records  of  the 
county  court  and  the  board  of  supervisors.  To  this  replica- 
tion a  demurrer  was  filed,  which  was  overruled,  and  a  judg- 
ment rendered  for  thirty  dollars,  the  amount  of  the  coupon, 
against  the  county. 

It  is  virtually  admitted  that  the  bond  and  coupon  were 
irregularly  issued,  but  it  is  insisted  that  the  subsequent  acts 
of  the  county  render  them  valid  and  obligatory  upon  the 
county.  Also,  having  been  negotiated  for  a  valuable  consid- 
eration before  their  maturity,  without  any  other  notice  than 
such  as  the  law  charges,  the  county  cannot  interpose  a  defense 
to  them  in  the  hands  of  such  a  holder.  The  first  of  these 
questions  is  one  of  power.  And  it  depends  upon  the  fourth 
section  of  the  act  of  1849  (Scates's  Comp.  950),  which  declares 
that  no  subscription  or  purchase  of  stock  shall  be  made,  or 
bonds  issued,  by  any  county  or  city,  under  the  provisions  of 
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the  act,  creating  a  debt  for  the  payment  of  such  subscriptioni 
anlesa  a  majority  of  the  qualified  voters  of  Bucb  county  or 
city  shall  vote  for  the  same.  It  requires  a  notice  of  thirty 
days,  giving  the  time  of  holding  the  election,  and  requiring 
them  to  vote  for  or  against  the  subscription. 

The  fifth  clause  of  the  fourth  section  of  article  16  of  the 
township  organization  law  (Scates's  Comp.  837)  declares  that 
the  board  of  supervisors  shall  perform  all  other  duties  not  in- 
consistent with  the  acty  which  was  required  or  enjoined  upon 
the  county  courts  by  any  law  of  the  state.  Under  this  pro- 
vision, which  was  in  force  at  the  time  these  bonds  were  issued, 
the  board  of  supervisors  succeeded  to  all  the  powers  and  duties 
of  the  county  court,  and  it  became  their  duty  to  call  elections 
to  ascertain  whether  the  county  should  subscribe  stock  to  a 
railroad  company  and  issue  bonds  in  payment  of  the  same: 
Prettyman  v.  Tazewell  CovaUy,  19  111.  406  [71  Am.  Dec.  230]. 
The  board  having  succeeded  to  this  power,  the  county  courts 
of  the  various  counties  acting  under  township  organization 
ceased  to  have  the  power  to  call  such  electiona 

From  these  provisions  it  is  manifest  that  these  bonds  were 
issued  without  such  an  election  as  the  law  contemplates.  Nor 
can  an  election  ordered  and  held  without  authority  of  law  be 
held  to  answer  the  requirements  of  the  statute.  This  is  a  ques- 
tion of  authority  and  its  legal  exercise.  The  statute  has 
expressly  declared  that  the  bonds  shall  not  issue  unless  in 
pursuanoe  of  authority  conferred  by  the  vote  of  a  majority  in 
favor  of  such  subscription,  at  an  election  called  in  the  mode 
pointed  out  by  the  act.  The  act  has  prescribed  the  manner 
in  which  the  authority  shall  be  acquired,  and  declares  that 
bonds  shall  not  issue  except  in  that  manner. 

The  provision  of  the  township  organization  law  operated  as 
an  amendment  to  the  law  authorizing  subscriptions  by  coun- 
ties and  cities.  And  when  the  duty  devolved  upon  the  board 
of  supervisors  of  calling  the  election,  it  also  prohibited  them 
from  issuing  the  bonds  until  an  election  was  called  and  re- 
sulted in  favor  of  subscription,  precisely  as  it  did  the  county 
courts.  In  counties  not  acting  under  township  organizatioUi 
no  person  can  suppose  that  an  election  called  by  the  sheriff  or 
a  justice  of  the  peace  would  confer  any  power  on  the  county 
courts  to  issue  such  bonds,  and  for  the  reason  that  such  an 
election  would  be  unwarranted,  and  would  for  that  reason  con- 
fer no  power.  A  legally  ordered  election  is,  by  the  law,  made 
an  essential  prerequisite  to  the  exercise  of  the  power.    And 
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action  by  the  county  authorities  without  performing  such  an 
act  is  unwarranted,  and  not  only  so,  but  is  prohibited. 

The  provision  requiring  the  election,  and  prohibiting  the 
bonds  from  being  issued  until  the  question  is  passed  upon  and 
authorized  by  a  vote,  was  no  doubt  designed  to  protect  the 
county  from  improvident  action,  and  is  salutary  and  proper 
in  its  operation.  It  has  been  held  that  in  the  absence  of  such 
authority  conferred  upon  the  county  agents  by  an  election 
properly  called,  they  will  not  be  compelled  to  issue  bonds: 
Schuyler  County  v.  People^  25  HI.  181;  Clarke  v.  Supervisors  of 
Hancock  County,  27  Id.  806;  Fulton  County  v.  Mississippi  and 
Wabash  Railroad,  21  Id.  878;  and  People  v.  TauweU  County ^ 
22  Id.  147.  And  as  between  the  county  and  the  first  holder,  or 
in  the  hands  of  a  person  holding  such  bonds  with  notice  that 
they  were  issued  without  authority,  there  can  be  no  doubt  that 
they  are  absolutely  void. 

Political  corporations,  in  their  oi^anization  and  purposes, 
are  essentially  different  from  private  corporations.  The  former 
are  created  to  aid  in  the  government  of  the  people,  the  latter 
to  promote  trade,  manufiEU^tures,  and  a  variety  of  other  inter- 
ests. They  are  usually  endowed  with  all  the  powers  and  rights 
of  an  individual,  so  far  as  they  can  be  conferred.  And  the 
power  to  contract  debts,  and  to  issue  evidences  of  the  same,  is 
an  incident  usually  attending  their  creation.  When  author- 
is^  to  perform  an  act,  unless  restrained  by  their  charter,  they 
may  employ  the  means  and  perform  the  act  in  the  same  man- 
ner that  might  be  done  by  a  private  individual.  This  is  neceo* 
sarily  so,  to  effectuate  the  purpose  of  their  foundation  with 
most  private  corporations. 

Municipal  corporations,  however,  being  created  for  purposes 
of  government,  and  authorized,  as  it  were,  to  exercise  to  a 
limited  extent  a  portion  of  the  power  of  the  state  government^ 
have  always  been  held  to  act  strictly  within  their  charter.  It 
is  to  them  their  fandamental  law,  and  their  power  is  only  co« 
extensive  with  the  power  granted.  Not  being  essential  to  the 
purposes  and  object  of  their  creation,  without  an  express  grant 
of  power  for  the  purpose,  they  have  no  authority  to  contract 
debts  binding  upon  the  body  or  individuals  residing  within 
their  limits.  Such  a  power  being  unusual  when  they  are 
created,  and  usually  being  conferred,  if  at  all,  by  special  enact- 
ment, and  all  persons  being  familiar  with  tiie  fact,  it  is  but 
natural  that  those  who  deal  with  them  or  in  their  obligations 
ihoold  see  to  it  that  the  body  possesses  the  power  to  bind 
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itself  for  their  payment.  On  the  other  hand,  the  object  of  pri- 
vate corporations  usually  renders  it  necessary  that  they  should 
transact  such  business  as  may  involve  the  necessity  of  incur- 
ring debts. 

Another  broad  distinction  exists  between  the  two  classes  of 
corporations.  The  business  and  proceedings  of  a  private  cor- 
poration are  not  public,  whilst  those  of  municipal  corporations 
are  open  to  the  examination  of  the  public.  All  of  their  pro- 
ceedings are  enrolled,  and  become  a  matter  of  public  record, 
open  to  the  inspection  of  all  persons.  On  the  other  hand,  the 
journal  of  the  proceedings  of  a  private  corporation  is  not  ac- 
cessible to  the  public,  or  to  any  one  but  the  members  of  the 
body.  It  then  follows  that  persons  dealing  with  municipal 
corporations  have  the  right  to  examine  and  see  whether  all 
the  steps  required  by  their  charter  have  been  taken.  It  is 
otherwise  with  private  corporations.  Those  dealing  with  them 
can  only  examine  their  charter,  and  if  it  is  found  that  the 
body  had,  under  any  circumstances,  power  to  create  the  in- 
debtedness, the  holder  will  be  protected,  unless  it  appears  that 
he  was  informed  that  it  was  in  violation  of  their  charter.  But 
with  municipal  bodies,  whose  records  are  open  to  examination . 
of  all,  there  is  not  the  same  reason  to  protect  a  holder,  as  he 
may  fiilly  inform  himself  whether  their  action  is  warranted. 

That  such  a  body  may  create  a  debt  binding  upon  it,  there 
can  be  no  question,  simply  by  complying  with  substantifd 
requirements  of  their  charter,  nor  will  slight  or  immaterial 
deviations  from  the  mode  prescribed  invalidate  such  securities 
in  the  hands  of  innocent  holders  for  a  valuable  consideration. 
Such  was  the  rule  announced  in  JohMon  v.  Stark  CowUy^  24 
ni.  75;  Prettyman  v.  TazeweU  County^  19  Id.  406  [71  Am.  Dec. 
280].  But  on  the  other  hand,  if  the  body  assuming  to  act  has 
no  legal  authority  to  create  the  debt;  or  if  they  exceed  their 
authority,  or  omit  some  essential  prerequisite,  the  bonds  are  a 
nullity:  Schuyler  County  v.  People j  26  Id.  181;  Clarke  v.  Super- 
viaors  of  Hancock  Countyy  27  Id.  805.  And  it  is  upon  the  prin- 
ciple that  there  is  a  wide  difference  between  an  act  performed 
without  authority,  or  in  violation  of  law,  and  an  act  defect- 
ively performed  under  authority.  In  the  former  case  the  act 
is  absolutely  void,  whilst  in  the  latter  it  may  become  binding 
by  ratification  or  by  mere  acquiescence. 

As  a  rule,  if  not  uniform,  of  very  general  application,  per- 
sons dealing  with  individuals  claiming  to  act  for  another,  or 
with  the  officers  of  the  law  (and  the  officers  of  dtMs  mud  comi- 
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ties  are  of  that  character),  he  must  see  that  they  have  power 
to  act.  A  person  acting  under  a  special  authority  cannot  bind 
his  principal  when  he  exceeds  it.  A  person  deiJing  with  one 
assnming  to  be  the  agent  of  another  must,  to  protect  himself, 
know  that  the  agent  has  power  to  act  in  the  premises.  He 
must  be  able  to  show  that  the  agent  had  authority,  or  he  can 
acquire  no  rights  binding  upon  the  principal. 

In  case  of  public  officers,  from  the  highest  to  the  lowest, 
they  must  act  within  the  scope  of  their  authority,  or  their  acts 
will  be  void.  And  courts,  to  render  their  judgments  and 
decrees  binding,  must  have  jurisdiction  of  the  subject-matter 
and  of  the  parties.  And  the  power  in  all  such  cases  is  derived 
from  the  law.  But  having  the  power,  an  injudicious  oj:  even 
an  erroneous  exercise  of  the  authority  does  not  render  the  act 
void,  but  merely  Toidable.  Where  a  person  purchases  prop- 
erty at  a  sheriff's  or  master's  sale,  to  render  his  purchase  avail- 
ing, he  must  show  that  there  was  a  valid  and  binding  judgment 
or  decree,  and  an  execution  in  the  one  case,  and  an  order  of 
sale  in  the  other.  It  is  not  sufficient  to  show  an  execution 
without  a  judgment,  or  even  a  judgment,  where  the  court  had 
no  jurisdiction  of  the  subject  of  litigation  or  of  the  parties. 
It  is  not  sufficient  that  it  appears  that  the  officer  had,  under 
any  circumstances,  power  to  perform  the  act,  but  it  must  ap- 
pear that  he  possessed  the  power  in  the  case  in  which  he  per- 
formed the  act.  Nor  can  the  question  of  the  honafid^s  of  the 
transaction  be  considered.  In  such  cases  the  bidder  pur- 
chases at  his  peril,  and  so  of  his  assigns.  It  is  a  question 
simply  of  power,  and  not  of  good  faith.  The  maxim  caveai 
emptor  applies  to  the  acts  of  public  officers. 

It  y.'ould  therefore  appear  that  the  county  agents  only  ac- 
quire jurisdiction  or  power  to  act  in  the  mode  prescribed  by 
the  law.  And  the  law  has  not  only  required  that  an  election 
sliall  be  held  resulting  in  favor  of  a  subscription  and  the  issu- 
ing of  bonds,  to  confer  the  power,  but  has  expressly  prohibited 
them  from  acting  in  the  absence  of  such  authority.  And  we 
have  seen  that  the  board  of  supervisors  were  alone  authorized 
to  call  the  election,  and  that  the  county  court  acted  without 
authority.  And  in  doing  so,  the  election  conferred  no  more 
jurisdiction  on  the  board  of  supervisors  than  if  it  had  been 
ordered  by  the  sheriff  or  a  constable  of  the  county:  Schuyler 
County  V.  PeoplCy  25  111.  181.  In  this  case  all  of  the  avenues 
to  information  were  open  to  the  purchaser.  The  authority  to 
issue  bonds  is  derived  from  a  public  law,  which  he  no  doubt 
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examined,  and  whether  he  did  or  not,  he  was  bound  to  know 
its  reqnirements.  From  it  he  saw  that  the  board  had  no 
power  to  issue  these  bonds  mitil  an  election  Iiad  been  ordered 
by  them  and  resulted  in  favor  of  their  being  issued.  Such 
an  order  would,  of  course,  appear  upon  the  public  record  of 
their  proceedings,  to  which  he  had  access,  as  fully  as  the  per- 
son proposing  to  purchase  at  a  sheriff's  sale  has  to  the  record 
of  the  judgment  under  which  the  sale  is  proposed  to  be  made. 
Nor  is  it  harder  to  require  the  purchaser  of  a  bond  to  examine 
the  record  to  ascertain  whether  the  board  had  jurisdiction  to 
act  than  to  require  of  the  purchaser  to  ascertain  whether  the 
court  had  jurisdiction  to  render  the  judgment. 

After  a  careftd  review  of  all  the  reasons  which  induced  the 
decisions  in  the  cases  of  Schuyler  Coumiy  v.  PeopUy  and  Clarke 
1  Hancock  CourUy^  we  have  discovered  no  reason  to  change  or 
modify  the  conclusion  at  which  we  then  arrived.  In  the  first 
of  these  cases,  the  board  of  supervisors  had  called  the  election 
and  issued  the  bonds,  when  the  law  under  which  they  were 
acting  only  authorized  the  county  court  to  call  it,  and  issue  the 
bonds;  and  it  was  held  that  the  bonds  were  absolutely  void, 
even  in  the  hands  of  Farwell,  who,  for  aught  that  appears,  ac- 
quired them  in  the  due  course  of  business,  and  for  a  valuabk 
consideration.  In  the  latter  of  these  cases  we  said:  ''If  an 
election  were  held  without  warrant  of  law,  or  if  it  were  ordered 
by  a  person  or  tribunal  having  no  authority,  there  could  be  no 
doubt  that  the  whole  proceeding  would  be  absolutely  void. 
Such  an  election,  and  every  subsequent  step,  would  be  unau- 
thorized and  void,  and  therefore  incapable  of  ratification  by  the 
county  authorities.  But  an  election  held  under  authority 
of  an  order  of  the  proper  authorities,  and  in  the  main  conform- 
ing to  the  requirements  of  the  statute,  but  wanting  in  some 
particular,  not  essential  to  the  power  to  hold  such  an  election, 
and  acquiesced  in  by  the  people,  and  approved  by  their  agents, 
the  county  authorities,  would  render  U/uds  thus  issued  bind- 
ing when  in  the  hands  of  innocent  holders." 

Whatever  may  be  held  in  other  states,  under  statutes  differ- 
ing, no  doubt,  in  some  particulars  from  ours,  we  feel  compelled 
to  hold  that  an  election  ordered  and  held  by  the  body  or  tri- 
bunal authorized  by  the  statute  is  essential  to  the  exercise  of 
the  power.  It  might  be  different  if  the  legislature  had  not  pro- 
hibited such  bonds  from  being  issued  until  the  tribunal  had 
called  an  election  which  had  resulted  in  favor  of  issuing  such 
bonds.    To  hold  otherwise  would  be  to  violate  a  positive  re- 
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qfuiemeat  of  the  statnfee.  It  would  be  to  aet  a*  defisnco  th« 
legislative  will,  oonatitiitioiiaUy  declared,  and  exerdsed  for  the 
protection  of  the  pec^e  who  are  to  be  burdened  with  the  debt. 
To  hold  bonds  issued  without  an  election,  or  under  an  election 
unauthorized  by  law,  is  to  say  that  the  express  will  of  the 
legislature  diall  not  be  binding,  and  that  aets  in  violation  of 
express  provisionsof  the  statute  shall  be  as  effectual  as  if  done 
eferictty  in  compliance  with  its  requirements. 

The  holder  was  dealing  in  instruments  issued  by  a  munici- 
pal corporation,  and  he  no  doubt  looked  to  the  law  for  their 
authority;  and  if  so,  he  saw  that  they  were  required  to  have 
the  election  held,  and  were  prohibited  from  issuing  bonds  un- 
lU  such  a  step  had  been  taken.  Finding  the  law  required 
eiich  an  election,  there  was  no  hardship  in  ascertaining,  by  the 
records  of  the  county,  whether  the  election  had  been  ordered 
and  held  by  the  board  of  supervisors.  In  the  absence  of  such 
an  act,  there  was  the  want  of  power  to  issue  the  bonds,  and  we 
have  no  hesitation  in  saying  that  when  so  issued  they  are  void 
in  whosesoever  hands  they  may  be  found. 

It  is  a  fomiliar  rule  that  a  note  given  or  contract  executed 
for  an  immoral  or  an  illegal  consideration  is  held  to  be  void 
in  any  person's  hands.  This  case,  then,  presents  no  greater 
hardship  than  a  case  of  that  character.  It  may  be  said  that  in 
the  case  ot  Johnson  v.  Stark  County j  atfpra,  the  election  was  held 
in  the  same  manner  as  in  this  case.  If  such  was  the  fact,  it 
is  believed  that  the  question  was  not  argued,  and  it  was  not 
discussed  in  the  opinion  of  the  court  Nor  did  the  court  intend 
or  suppose  that  we  were  holding  that  bonds  issued  under  such 
an  election  were  valid. 

It  is,  however,  insisted  that  these  instruments  being  nego- 
tiable, a  purchaser  before  maturity  is  protected,  unless  he  is 
chargeable  with  actual  notice.  Without  stopping  to  inquire 
whether  all  of  the  citisens  of  the  municipality  would  not  be 
chargeable  with  notice  of  all  defects  in  exercising  the  power, 
it  is  only  necessary  to  say  that  such  is  the  general  rule,  sub- 
ject to  some  imjwrtant  exceptions.  The  term  ^'  negotiable " 
means  salable  or  transferable, — that  which  may  be  indorsed 
or  assigned  so  as  to  vest  the  legal  title  to  a  chose  in  action  in 
the  person  to  whom  it  is  transferred,  so  that  he  may  enforce 
the  payment  in  his  own  name.  Usually  the  negotiation  of 
such  instruments  before  maturity  cuts  ofT  all  defenses.  But 
instruments  prohibited  by  law,  instruments  negotiated  after 
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in  se^  are  not  embraced  in  the  protection.  Thiu  it  will  be  seen 
that  an  instrament  may  be  negotiable  and  yet  not  protected 
from  a  defense  in  the  hands  of  an  innocent  holder.  It  dooB 
not  necessarily  follow  that  because  an  instrument  is  negotiar 
ble,  therefore  an  innocent  holder  will  always  be  protected. 
Almost  every  description  of  agreement  and  contract  may  be 
negotiated  in  equity,  and  still  all  defenses  may  be  interposed 
in  such  cases.  In  the  case  of  Johnson  v.  Stark  Cou/ntyj  24  IlL 
75,  we  said  that  coupons  annexed  to  such  bonds  were  nego- 
tiable by  delivery,  but  we  did  not  say,  nor  did  we  intend  to 
say,  every  defense  was  thereby  cut  off  when  the  holder  might 
sue.  We  only  held  that  by  sale  and  delivery  the  legal  title  to 
the  instrument  was  transferred  to  the  holder,  and  that  he 
might  sue  in  his  own  name.  That  was  the  question  presented 
and  decided. 

A  forged  note,  a  note  executed  by  a  person  assuming  with- 
out authority  to  act  as  the  agent  of  another,  and  a  note  altered 
in  a  material  part,  although  they  may  be  assigned  or  nego- 
tiated, are  not  by  that  means  rendered  binding,  but  the  same 
defense  may  be  made  in  the  hands  of  the  assignee  as  in  the 
hands  of  the  original  holder.  Neither  does  the  negotiation  of 
a  note  with  notice  of  the  defense,  or  of  such  circumstances  as 
charge  the  assignee,  cut  off  a  defense  in  his  hands. 

When  we  come  to  see  the  cases  reported  in  Wallace's  re- 
ports, we  find  the  supreme  court  of  the  United  States  have 
not  gone  so  far  as  we  had  previously  supposed.  In  the  case 
of  Mercer  County  v.  HcLckety  1  Wall.  83,  it  was  held  that  slight 
and  immaterial  omissions  in  ordering  the  bonds  to  issue  will 
not  render  them  invalid  in  the  hands  of  an  innocent  holder. 
In  that  case  the  recommendation  was  by  the  grand  jury,  the 
body  authorized  by  law  to  make  it,  but  they  did  not  make  it 
in  the  precise  language  of  the  law,  but  it  was  substantially 
good.  If  the  recommendation  had  been  made  by  the  petit 
jury,  it  would  have  presented  a  very  different  question,  and 
one  more  like  the  one  under  consideration  than  the  one  dis- 
cussed in  that  case.  We  do  not  see  that  the  court  could  have 
done  otherwise  than  decide  as  they  did.  It  was  not  a  ques- 
tion of  power  to  act,  but  whether  the  action,  defective  as  it 
might  be,  was  still  in  pursuance  of  the  power. 

It  is  supposed  that  the  case  of  Oelpeke  v.  City  of  Dubuque^  1 
Wall.  175,  is  in  conflict  with  the  views  here  expressed.  It 
will  be  observed,  however,  that  so  fjEtr  as  the  record  difldosee 
in  that  case,  the  law  authorising  the  bonds  to  issue  had  been 
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stiictij  observed  in  every  particular  before  they  were  issued. 
A  curative  act  bad  likewise  been  passed  by  the  legislature, 
declaring  the  bonds  valid  and  binding.  That  case  does  not, 
like  the  present,  depend  upon  the  power  of  the  body  issuing 
them  to  act,  but  upon  other  and  different  questions,  the  prin- 
cipal one  of  which  was  the  constitutionality  of  the  law. 
Hence,  that  case  and  this  differ  essentially  in  the  questions 
presented  and  discussed. 

It  is  true  the  court  use  broad  and  comprehensive  language. 
They  say:  "  When  a  corporation  has  the  power,  under  any  cir- 
cumstances, to  issue  negotiable  securities,  the  bona  fide  holder 
has  a  right  to  presume  they  were  issued  under  the  circum- 
stances which  gave  the  requisite  authority^  and  they  are  no 
more  liable  to  be  impeached  for  any  infirmity  in  the  hands  of 
such  holder  than  any  other  commercial  paper.  If  there  were 
any  irregularity  in  taking  the  votes  of  the  electors,  or  other- 
wise, in  issuing  the  bonds,  it  is  remedied  by  the  curative  pro- 
visions of  the  act  of  January  28, 1857."  The  court,  however, 
do  not  intimate  that  such  instruments,  issued  without  power, 
would  be  protected  in  the  hands  of  any  kind  of  a  holder.  The 
court  proceed  upon  the  ground  that  the  persons  issuing  the 
bonds  did  so  in  the  exercise  of  a  power.  And  that  if  there 
was  a  defective  exercise  of  the  power,  the  irregularity  had 
been  cured  by  the  act  of  the  legislature.  There  was  no  intn 
mation  that  bonds  void  in  their  inception — issued  in  direct 
violation  of  law — would  be  protected.  Nor  do  we  believe  thai 
court  will  so  hold  if  the  question  should  ever  be  presented  for 
their  determination. 

The  language  employed  by  the  court  does  not  bear  the  con- 
struction that  simply  because  the  instrument  bears  the  form 
of  negotiable  paper  that  therefore  the  holder,  although  bona 
fidsy  is  protected.  No  rule  is  better  recognized  in  the  commer- 
cial world  than  that  the  forgery  of  the  drawer  or  indorser's 
name  does  not  protect  the  holder,  however  innocent  he  may 
be.  Nor  do  we  understand  that  a  note  declared  by  the  statute 
to  be  void  will,  in  the  hands  of  an  innocent  holder,  be  valid 
and  binding;  otherwise  the  statute  would  be  wholly  inopera- 
tive. 

The  principle  that  the  holder  of  an  instrument  prohibited 
by  statute,  although  negotiated  befDre  its  maturity,  is  not  pro- 
tected, is  well  illustrated  in  the  case  of  BayleyY.  Taber^  5  Mass* 
285.  In  that  case  the  statute  had  declared  all  notes,  bills,  ebo^ 
of  a  particular  denomination  issued  by  a  banker  after  a  spedr 
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Ked  day  BhoM  be  Toid.  It  appeared  that  the  notee  weie 
iflsned  after  that  date,  bat  were  antedated,  80  aa  to  appear  to 
hmve  been  legally  issued;  yet  the  court  held  they  oould  not  be 
enforced  in  the  hands  of  an  innocent  holder.  The  court  say 
that  it  is  not  altogether  certain  that  receivers  of  such  instru- 
ments are  entirely  free  from  blame,  although  not  privy  to  the 
making  or  antedating  of  them.  The  laws  of  the  govemmenf^ 
the  court  say,  are  presumed  to  be  known  to  all  of  the  citisens, 
and  ''if  the  notes  were  in  fact  made  or  issued  after  they  were 
declared  Toid  by  statute,  and  after  a  penalty  was  attached  to 
passing  them,  although  no  penalty  is  expressly  enacted  against 
the  recerrer,  yet  the  act  of  receiying  them  was  necessary  to 
enable  the  offender  to  pass  them.  To  authorize  the  holder  to 
maintain  a  suit  and  recover  judgment  on  notes  of  this  descrip- 
tion so  situated,  when  the  legislature  has  declared  them  void, 
would  be  efRsctually  to  annul  an  act,  of  the  wisdom  and  policy 
of  which  the  legislature  alone  had  the  right  to  judge;  so  in  the 
case  under  consideration,  to  permit  a  recovery  would  be  to 
defeat  the  will  of  the  legislature  expressed  in  the  clearest  man- 
ner, that  bonds  shall  not  be  issued  until  authorized  by  an 
election  called  in  the  mode  prescribed. 

Official  acts  derive  their  binding  force  alone  from  the  law. 
The  uttering  of  county  bonds  involves  the  necessity  of  levying 
taxes  for  their  payment,  and  to  that  extent  deprives  the  citizen 
of  his  property.  Under  the  fimdamental  principles  of  our 
government,  that  cannot  be  done  except  by  authority  of  law; 
nor'is  it  any  answer  to  say  the  election  resulted  in  a  majority 
in  favor  of  issuing  the  bonds,  as  majorities  are  as  powerless  to 
divest  a  person  of  his  property  as  are  minorities.  That  can 
by  either  only  be  done  in  the  manner  prescribed  by  law,  and 
the  election  being  illegally  caUed,  the  vote  fidled  to  confer  the 
power. 

If^  then,  the  bonds  were  issued  without  authority,  they  were 
void,  and  if  void,  the  mere  levy  of  taxes  and  payment  of  inter- 
est  could  not  render  them  valid.  In  the  case  of  Schuyler 
County  V.  FarweUy  25  111.  181,  the  board  of  supervisors  had 
levied  and  collected  taxes  for  the  payment  of  interest,  several 
installments  of  which  had  been  paid,  and  still  it  was  held 
that  the  bonds  being  void,  the  holder  could  not  recover.  We, 
in  this  case,  make  the  distinction  between  the  want  of  power 
in  public  officers  to  perform  an  act,  and  a  case  where  they, 
having  power,  execute  it  defectively.  In  the  former  case 
acquiescence  and  treating  it  as  having  been  perfcMmed  in  por- 
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soanoe  of  aathority  does  not  render  the  act  T&lid,  whilst  in 
the  latter  caee  the  defects  may  be  of  such  a  character  that  the 
acts  might  become  valid  and  binding.  We  are  therefore  com- 
pelled to  hold  these  bonds  to  be  invalid  and  incapable  of 
enforcement,  on  the  gronnds  set  up  in  the  iJeadings.  The  plea 
presented  a  defense,  and  the  replication  was  no  answer  to  it, 
and  the  court  erred  in  overruling  the  demnrier. 

The  judgment  of  the  court  below  must  thevefore  beievenedf 
and  the  cause  remanded. 

Judgment  reversed. 

Towv  BoHTB  InuxD  wri'HOfUT  AuTttOJUTi  or  Law  in  Vom:  8m  ftoa 
^SockmUr  ▼.  Ayred  Bamk,  80  Am.  Dm.  74S,  ante  7K;  iVeC^ymcni  t.  Tm^ 
Mff  Ob.,  71  U.  290^  note  296.  Boudi  braed  by  mmiicqal  Mfpontb^ 
whittle  there  le  a  total  went  of  enthoritj  to  JMne  thell^  ere  eheohitely  yotdt 
i^iMeJ/  ▼.  OUff  </  Kxmkahee,  64  lU.  251,  dting  the  principal  caee.  The  omie- 
•ion  to  oomply  with  the  easentiai  requirements  of  the  statute  in  holding  ele^ 
tions  to  determine  whether  bonds  shall  be  issued  is  fatal  to  the  right  of  the 
supervisors  of  the  county  to  issue  bondi:  ffarding  v.  Sodford  etc  2L  R,  G».» 
66  Id.  92»  dting  the  prtncipel  case.  An  election  to  anthoriae  the  iasae  cf 
eounty  bondi^  called  by  the  county  court  instead  of  by  the  snpenrison  of  the 
esoBty,  M  required  by  law,  is  without  authority  of  law,  and  bonds  issiied  in 
pursuance  thereof  are  abeolutely  void:  Stephens  v.  People^  80  Id.  843^  alM 
citing  the  principal  case.  But  if  a  municipal  corporation  has  power  to  issue 
bonds,  mere  IrreguhuritiM  in  the  maimer  of  their  issuance,  not  going  to  the 
power,  will  net  invalidate  them  in  the  hands  cf  an  imwMwiit  purchaser:  Bmr 
V.  Ctt^  (/ CWtewiafe,  76  Id.  46fi^  oitii«  the  principal  caee. 

Ths  rsaoaAL  cask  is  cetsd  a  Dori  v.  Herouieif  S7  HI.  4411^  to  the  peioA 
that  where  the  authority  of  a  public  officer  is  a  matter  of  law  and  pnblie 
record,  it  may  be  presumed  that  a  party  dealing  with  him  knew  the  extent  d 
his  authority  in  the  premiws;  and  in  WUBami  v.  I\nm  qf  RdbaiB^  88  Id.  20^ 
te  tiie  point  that  whoever  deals  in  ^imiwpal  bonds  is  ehigeahU  with  knenl- 
•dge  wliether  the  precedent  conditiona  have  basn  eemplied  wilii  in  their 

Tmm  vKaoFAL  oasi  d  nuiaaieuiflaD  in  Syp&vmn  ^Mtroar  Oa 
JSMftcfti;  46  BL  142. 


Johnson  v.  Bakbb. 

[88  iLUiroia,  Mw] 

SuMif ova  SntvxD  sdt  Two  Datb  bxiobs  Trial,  whxrs  Statuti  R» 
QUXBis  Thbbi,  confers  no  jurisdiction  of  the  person  of  the  defendant^ 
and  a  Judgment  rendered  against  him  upon  such  a  seniM  is  uttarij 
void,  and  can  be  questioned  at  any  tiae  and  in  any  prnnweding,  dinot  m 
collateral,  and  no  title  can  be  divested  or  transfeored  nnder  such  jndf* 


AuHOOQB  TxTLB  TO  Lahd  oakvot  bi  Ihqoibsd  iHTo  voft  Aht  PuKPoa  nr 
Aonov  ov  FsncfSf.s  Drainbs,  yet  a  plaintiff  aeelcing  to  reeoivir  in  eodi 
an  aotion  m  a  pnrohaeer  at  a  sheriff^  Mle  nmst  jnsdnM  a  vabd  }«%- 
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ment^  an  ezwmtioiit  and  a  daed  lor  the  pnndaaa  on  a  «da  by  Hm  AanS 
undar  aoeh  a  jndgnieiit.  To  laqvira  lum  to  ahour  that  Us  pnwhaaa  was 
legal  and  Talid  la  not  requiring  tho  trial  of  title  in  andi  aotion. 
Paxtt  PUS0BA8DIO  AS  BBDKiiinro  Cbbdrob  d  Dbhsd  to  sin  EUb 
Konoi  of  the  reoorda  and  prooaadfaga  of  tho  oovrt  tiiat  rendered  the 
jndgmant  nnder  wfaiofa  the  aala  tiiat  he  redeema  frcnn  waa  made^  and  if 
anoh  reoorda  on  examination  would  abow  that  anoh  Judgment  waa  roid, 
becaoae  the  oourt  had  not  jnriadiotion  to  render  it^  it  ia  hia  noc^eot  not 
to  have  made  the  eanmination,  and  he  will  be  held  aa  maoh  reaponaiMe 
for  the  ooiiaeq;iie&oea  aa  if  he  had  nada  the  eTamination  and  bad  aetoal 
notice. 

Action  of  finrdble  detainer  oommenoed  before  a  juetice  of 
ihe  peace  by  Olof  Johnson  and  Samnel  Remington  against 
Jonathan  H.  Baker,  and  remoTed  bj  ajqpeal  into  the  drenit 
court,  where  a  trial  resulted  in  a  verdict  and  judgment  finr 
the  defendant  The  plaintiffs  sued  out  this  writ  of  amr* 
The  other  facts  are  stated  in  the  opinion. 

John  L  Bennett^  tor  the  plaintiflii  in  error. 

Frost  and  ShaUenberger^  tot  the  defendant  in  enor. 

By  Courts  Wauobb,  C.  J.  In  this  case  plaintiffli  in  enor 
claim  the  right  to  recover  under  the  act  of  1861  amend- 
ing the  forcible  entiy  and  detainer  law.  They  recovered  a 
judgment  in  the  Henry  circuit  court  for  the  sum  of  1214.45, 
against  defendant  in  enor.  An  execution  was  issued  and 
levied  upon  the  premises  in  controversy,  and  they  were  re- 
deemed from  a  previous  sale  by  the  sheriff,  on  an  execution 
issued  upon  a  transcript  of  a  judgment  fix>m  the  docket  of  a 
justice  of  the  peace,  filed  in  the  circuit  clerk's  office,  which  was 
in  fiEivor  of  Esekiel  Husted  and  against  defendant  in  error. 
After  the  redemption,  when  the  property  was  ofllbred  for  sale, 
no  person  bid  more  than  the  amount  paid  to  redeem,  and  the 
sheriff  struck  it  off  to  plaintiffs  in  error,  as  the  purchasers,  and 
made  them  a  deed  in  accordance  with  the  statute. 

Plaintiffs  in  error  read  in  evidence  the  execution,  and  the 
sheriff's  return  thereon,  showing  a  sale  under  the  execution 
issued  on  the  transcript  of  the  justice's  judgment  in  favor  of 
Husted  and  against  defendant  in  error.  They  also  offered  to 
read  the  transcript  of  the  judgment  rendered  by  the  justice  of 
the  peace,  but  it  was  rejected  by  the  court,  and  plaintiffs  in 
error  excepted.  The  transcript  shows  that  defendant  was  only 
served  two  days  before  judgment  was  rendered  by  the  justice 
of  the  peace.  The  transcript  does  not  show  that  an  appear- 
ance was  entered  at  the  trial  before  the  justice. 
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This  presents  the  question  whether  the  transcript  filed  in  the 
derk's  office  was  such  as  to  warrant  a  sale  and  a  sabsequent 
redemption  by  a  junior  judgment  creditor.  The  statute  de- 
clares that  a  summons  shall  be  issued  by  a  justice  of  the  peace, 
returnable  in  not  less  than  five  nor  more  than  fifteen  days  from 
Its  date,  which  shall  be  served  at  least  three  days  before  the 
trial:  R.  S.  817,  sec.  21.  Such  a  service  or  an  appearance  is 
necessary  to  authorise  a  justice  of  the  peace  to  render  a  judg* 
ment.  Neither  the  necessary  service  nor  appearance  was  had 
in  this  case.  The  summons  was  served  but  two  days  before 
the  trial,  whilst  the  statute  requires  three.  In  the  case  of  Par* 
don  V.  Dwirtj  28  IlL  672,  it  was  held  that  the  return  of  the  con- 
stable  failing  to  show  that  the  justice's  summons  was  read  to 
the  defendant,  the  justice  fBuled  to  acquire  jurisdiction  of  the 
person  of  the  defendant,  and  a  judgment  rendered  in  the  case 
was  utterly  vmd,  and  could  be  questioned  at  any  time  and  in 
any  proceeding,  direct  or  collateral,  and  that  title  could  not 
be  divested  or  transferred  under  it.  That  case  is  based  upon 
previous  decisions  of  this  court,  and  is  decisive  of  this  ques- 
tion, as  a  service  bt  an  insufficient  period  is  as  inoperative  to 
confer  jurisdiction  of  the  person  of  the  defendant  as  service  in 
some  other  mode  than  that  required  by  the  statute.  They  are 
both  void  because  they  fiul  to  conferm  to  and  are  in  violation 
of  the  statute.  And  it  follows,  as  the  judgment  is  utterly  void, 
that  such  a  sale  under  it  would  be  equally  void;  and  being 
void,  it  is  not  such  a  judgment  as  the  statute  contemplated  as 
the  basis  of  a  sale  from  which  a  junior  judgment  creditor 
mi^t  redeem. 

It  is,  however,  insisted  in  answer  to  this  view  of  the  case, 
that  the  amendatory  act  of  1861  was  designed  to  afford  a 
speedy  trial  free  from  technicalities,  and  as  title  cannot  be 
tried  in  this  action  the  court  should  not  inquire  into  the 
validity  of  the  judgment  and  sale  under  which  the  claim  is 
made.  A  want  of  jurisdiction  of  the  person  of  the  defend- 
ant has  never  been  held  to  be  merely  technical,  but  is  of 
the  substance  of  a  proceeding.  It  is  based  upon  reason,  and 
is  the  only  safeguard  to  the  fair  administration  of  justice.  As 
the  law  stood  before  the  passage  of  this  amendatory  act,  title 
could  not  be  inquired  into  for  any  purpose  in  this  action. 
Nor  can  it  now,  but  the  plaintiff  claiming  the  right  to  recover 
as  a  purchaser  at  a  sheriff's  sale  must  show  that  his  purchase 
conformed  to  the  law  authorizing  the  officer  to  selL  To  do 
this  he  must  jnoduce  a  valid  judgment,  an  execution,  and  a 
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deed  for  ttie  premises  on  a  sale  by  the  sheriff  under  suek  a 
judgment.  When  this  is  shawni  the  defendant  in  the  execu- 
tion and  judgment  will  not  be  pemdtted  to  show  an  outstand- 
ing title  or  in  any  manner  try  the  validity  of  the  title.  When 
the  plaintiff  has  shown  that  he  is  a  l^al  purchaser,  and  ac- 
quired a  valid  sheriff's  deed,  the  law  has  said  he  may  recover 
the  possession  against  the  defendant  in  execution.  But  to 
nquire  him  to  show  that  his  purchase  was  legal  and  valid  is 
not  requiring  the  trial  of  title  by  the  justioe  of  the  peace  in 
this  action. 

The  purchaser  does  not  acquire  the  ri^t  to  recover  by 
showing  that  he  bid  off  the  land  at  a  sheriff's  sale.  Until  be 
acquires  the  shmff 's  deed  after  the  redemption  has  expired, 
he  is  only  regarded  as  a  bidder.  If  the  sale  is  not  set  aside, 
or  a  redemption  is  not  made  within  the  period  limited  for  the 
purpose,  he  then  becomes  entitled  to  the  sheriff's  deed.  And 
inasmuch  as  judgments,  executions,  records  of  courts  and 
their  process  cannot,  under  the  rules  of  evidence,  be  proved 
orally,  they  must  be  produced  as  evidence,  or  at  least  authen- 
ticated copies.  To  require  such  evidence  is  not  a  trial  of  title 
any  more  than  is  the  production  of  a  lease  by  a  landlord  in  a 
forcible  entry  and  detainer.  Its  production  shows  a  title  to 
possession  and  estops  the  tenant  fiom  disputing  the  landlord's 
titie;  and  the  production  of  a  valid  judgment,  an  execution, 
and  sheriff's  deed  estops  the  defendxint  from  disputing  the 
titie  of  the  purchaser  to  possession  of  the  land.  In  neither 
case  does  the  titie  to  the  land  come  in  question,  but  simply 
the  right  to  its  possession. 

Becords  and  proceedings  of  courts  are  public  docxmients,  to 
which  all  persons  have  access,  and  of  which  they  must  take 
notice.  When  plaintiffs  porchased  as  redeeming  creditors, 
they  should  have  examined  the  transcript  from  the  justice's 
docket,  and  had  they  done  so  they  would  have  seen  the  jus- 
tice had  no  jurisdiction  of  the  person  of  the  defendant,  and. 
that  the  judgment  was  unauthorised,  and  that  any  sale  under 
it  would  be  iw^rative  and  could  confer  no  titie.  If  they 
£uled  to  do  BO,  it  was  a  neglect  of  duty  and  they  are  equally 
responsiUe  £or  the  consequences  as  if  they  had  made  the  ex- 
amination and  had  actual  notice.  They  will  not  be  heard  to 
say  that  tbey  did  not  haiRS  the  notice,  because  it  was  open  to 
theiff  inspection,  and  entirely  accesnble  to  them.  They  were 
ondeavcriiig  to  acquire  legal  rights  by  the  process  of  the  law, 
and  in  doing  so  th^  shoold  havs  oon  formed  to  its  require- 
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mentSy  and  seen  that  other  persons  had  done  likewise.  The 
ooort  below  decided  correctly  in  rejecting  the  transcript  under 
which  the  first  sale  was  made,  as  there  was  not  such  a  service 
as  authorixed  the  justice  to  render  a  judgment,  and  for  want 
0f  a  valid  judgment  all  subsequent  proceedings,  like  the  judg- 
SMQt,  were  void  and  incapable  of  conferring  any  rights  upon 
tte  pnichaser  under  the  transcript,  or  upon  their  assignees, 
which  plaintiffs  are  under  the  statute. 

The  judgment  of  the  circuit  court  must  therefore  hn  affirmed* 


^onumHT  cv  Oootst  HAVXVQ  No  JuBUiNBunoir  Of  PsMDv  cft  SuBjxor- 
LRBB  18  Yom:  8m  Atfdo-T.  Bank  qf  BrmmmUkf  83  Am.  O^o,  446^  note 
4S0^  iHnre  other  emw  an  ooUootod.  Where  the  law  reqniiee  the  ■nmmoiui 
%a  be  eerrad  at  laaat  three  days  before  trial,  anda  trial  ia  had  within  a  ahorter 
tiBM^  withoat  any  appearance  by  the  delendant^  the  ccmrt  does  not  acquire 
fuiediotiany  and  any  judgmeDt  rendered  agunst  him  ia  abadntely  Toid,  and 
■My  be  questknied  in  any  other  prooeeding,  direct  er  ooUateral:  Letifcrd  t. 
ITebsr,  7  m.  App.  91,  eiting  the  prinoipal  oaae.  U  a  court  had  no  jnriadic- 
flian,  aU  prooeedingi  under  ite  jadgaant  are  abadntely  Toid,  and  a  redemp- 
tion cannot  ffw  any  validity  iharato:  JAiAwy  t.  Coapaale^  78  lU.  <688»  alio 
siting  the  principal  caaa. 

Whaxkyie  b  SuirficuuiT  to  Put  Fpbohabie  irmr  Isroomr  and  lead  to 
knowledge  ia  notice:  Oibmm  t.  Vripiaftna,  S4  Am.  Bee.  S52;  Monrkon  t.  KeU^^ 
74  Id.  1S9^  note  17S^  where  other  caaea  are  colleoted. 

TtTLB  of  PlTBOHAflXR  AT  ShXBITF's  SaLB  DbFENDS  TTFOIT  WhAT:  BcC  Clomd 

r.  Bl  Dorado  Co,,  73  Am.  Dec  626,  note  62S»  where  other  caaea  are  collected. 
To  recover  aa  pnrchaaer  at  aheriff 'a  aala^  the  party  maat  show  a  valid  jndg- 
ment»  execution,  and  aheriff 'a  deed,  and  failing  in  either,  he  mnst  be  defeated! 
Joknmmr.  AvilodE^ 38 SL  114;  Harmonr.  horned; 58 Id.  109, both  citing  the 
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vntil  ha  haa  received  the  aheriff 'a  deed,  bat  haa  only  alien  or  equity:  ReynoUU 
T.  BarriSt  76  Am.  Dec  459.  A  pnrchaaer  nnder  judgment  and  execntion  ae- 
^vifea  no  new  eatate,  but  only  a  Hen,  nntil  the  expiration  oi  the  period  of  re- 
Skfham  ▼.  HUmk  M.  W.  /.  a».,43  UL  831,  oitii^  the  principal 


FOBOnUB  SlTRT  AND   DEFAXBrBB,  WHXV  TfTU  MAT  Bl  GrVXH  IB  Bvi- 

DXHOB  IB  AcnoB  OF:  See  Btd^r  v.  CardweU,  TI  Am.  l>ac.  650,  note  552,  where 
thia  anbject  ia  folly  diacoaaed.  Title  cannct  be  tried  in  an  action  of  f oreibla 
r,  bat  deeda  may  be  mtrodaeed  in  ovidence  to  ahow  the  extent  oi  the 
8wMr.ffoatf,4AULfUli  aee  afco  ne>e  to  C^  y,  JfaBrytr^ 

787. 


CooLET  V.  ScABLETT.  [Tllinaiii, 

COOLBT   V.   SCABLBTT. 
fas  TfAfymi,  SI6.1 
Iv  iLLDTon^  (huL  TonMONT  nr  OHANcnnr  Sun  hat  bi  PMamvaD  sr 
RaoRALS  nr  Dbgbei»  if  oooumI  prefer  that  mcUiodt  and  aa  i^palkte 
ooort  will  no  more  qvaetioii  the  etatemeate  in  indi  redteli  than  it  will 
thoee  of  a  bill  of  exoeptiane  in  a  eommon«law  oaae.    If  a  eirooit  Jn40i 
inadvertentlj  aigne  a  decree  onntaining  emneooa  iwitab  of  the  piooC 
he  maj  oocreot  it^  even  at  a  anhaeqiient  tann. 
PkUNui  BAvnro  Ho  iMTmsR  n  FfeoonDDro  hbbd  mn  n  ICabb  Pabty 


OoirBn  or  Ohb  Stati  oahhot  Ahvul  Dud  ov  Liinis  nr  Ajhitjue  Scaxi 
dnly  reoorded  therein,  eren  thoa|^  it  appear  that  eneli  deed  wae  frands- 
lently  obtained.  Bat  if  a  ooort  of  eqni^  in  the  fonner  etate  hae  ao> 
qnired  Jnriadietion  of  the  pereon  of  one  who  hae  by  fraad  obtained  a 
deed  for  land  lying  in  another  state  and  had  it  reoorded  thero^  it  n^ 
decree  that  he  and  his  grantee^  if  the  latter  is  not  entitled  to  be  pn^ 
tected  ae  a  fiona  ifids  fnirfihaear  ahall  rdeaae  their  ^^•«*w»*  aoonired  mdar 
anch  frandnlently  obtained  deed;  and  if  they  refoae  to  do  eo  they  m^ 
be  attached  for  oontempt  and  held  in  ooatody  until  they  ezeeste  the  de- 
eree;  and  if  in  the  mean  time  it  be  made  to  appear  that  they  are  aeeki^g 
to  encmmber  the  title  by  oonvi^yanoee  to  third  pefeon^  that  m^  be 
treated  as  a  oontaiiipt  for  wfaibh  the  ooort  may  atteoh  and  poniah  thami 
and  if  thqr  go  beyond  the  inriediotion,  the  ooort  can  appdnt  a  apeaial 
oommianQner  to  make  the  oonv^anoe  fai  thafar  stead. 

Appbal  firom  the  cixcmt  oofort  of  Kane  Coonly.  The  opiiif 
km  states  the  case. 

£.  F.  Parby  for  the  appeUant 
C.  /.  Jfirtifier,  for  the  a^iellee. 

By  Court,  liAWBBNcXy  J.  One  SteidieiisoD  had  been  negotiat- 
higwith  Scarlett,  the  appellee^  for  the  purchase  of  land  belong- 
ing to  the  latter,  sitoated  in  the  state  of  Michigan.  He  was 
to  give  Scarlett  in  exchange  a  mortgage  on  certain  lands  in 
Bureau  County,  in  this  state,  and  a  deed  firom  the  appellant, 
Cooley,  to  a  tract  of  land  in  Iowa,  which  he  represented  Cooley 
to  hold  in  trust  for  him.  Scarlett  was  to  convey  the  Michigan 
land  to  Cooley.  Scarlett  and  Cooley  both  executed  their 
deeds,  and  these  were  left  with  one  Johnson  as  a  depositary, 
to  remain  until  Scarlett  should  be  satisfied  with  the  title  of  the 
mortgaged  lands,  and  then  the  deeds  were  to  be  delivered. 
Scarlett  was  not  satisfied  with  the  title,  and  several  times  dur^ 
ing  the  month  of  August  demanded  back  his  deed  from  John- 
son, but  failed  to  procure  it.  In  the  month  of  September, 
Cooley  procured  the  deed  from  the  depositary,  Johnson,  for 
the  Michigan  lands,  under  a  pretense  that  he  wished  to  get 
from  it  a  description  of  the  lands.    He  promised  to  return  i^ 
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Imt  instead  of  doing  so,  he  caused  it  to  be  recorded  in  the 
state  of  Michigan,  and  conveyed  the  land  to  Bidder  and  Per- 
lin,  vho  also  cansed  their  deeds  to  be  recorded.  Scarlett  then 
filed  his  bOl  against  Coolej,  Bidder,  and  Perrin,  and  asked 
and  obtained  a  decree  canceling  these  deeds.  The  defendants 
below  appealed. 

The  facts  we  have  briefly  recited  are  set  out  with  much  detail 
in  the  decree.  It  is  urged  by  the  appellant's  counsel  that  no 
such  proof  was  made  on  the  hearing  or  appears  elsewhere  in 
the  record.  But  since  the  passage  of  the  act  allowing  oral  tes- 
timony in  chancery,  it  has  been  a  settled  practice,  under  re- 
peated decisions  of  this  court,  to  preserve  the  evidence  by 
ledtals  in  the  decree,  if  counsel  prefer  that  method.  We  can 
DO  moro  questioQ  its  statements  than  we  can  those  of  a  bill  of 
exceptions  in  a  common-law  case.  If  the  circuit  judge  has 
faiadvertently  signed  a  decree  in  any  case  containing  erroneous 
redtals  of  the  proof,  he  may  correct  it,  even  at  a  subsequent 
term,  on  his  becoming  satisfied  that  an  error  in  this  respect 
has  been  committed. 

It  is  also  urged  that  Stephenson  should  have  been  made  a 
party.  This  was  not  necessary.  Stephenson  had  no  interest 
in  this  proceeding  as  it  stands  on  the  f&ce  of  the  pleadings 
and  prooft.  The  object  of  the  bill  was,  not  to  cancel  a  con- 
tract with  Stephenson,  since  it  proceeds  upon  the  ground  that 
no  contract  was  ever  made,  but  simply  to  procure  the  cancel- 
lation of  an  instrument  which  Cooley  had  fraudulently  got 
into  his  possession,  and  under  which  he  claimed  title.  It  does 
not  appear  that  Stephenson  claimed  that  the  contract  betweer 
himself  and  Scarlett  had  been  completed,  or  that  he  had  any 
connection  with  the  withdrawal  of  the  deed  by  Cooley.  On 
the  contrary,  Stephenson  seems  to  have  taken  back  from  Scar- 
lett the  note  secured  by  the  mortgage  on  the  Bureau  land. 

We  should  have  no  liesitation  in  affirming  the  decree  if  we 
could  regard  it,  in  its  present  form,  as  within  the  power  of  the 
court  to  make.  But  we  cannot  It  purports  to  pronounce 
null  and  void  conveyances  ci  land  situated  in  the  state  of 
Michigan,  which  conveyances  have  been  duly  recorded  in  the 
recorder's  office  of  that  state.  Now,  whether  these  recorded 
deeds  are  nullities,  even  under  this  fraud,  must  necessarily 
depend  upon  the  local  laws  of  Michigan,  which  we  cannot 
assume  to  administer.  The  courts  of  Michigan  may  well  claim 
the  exclusive  right  of  deciding  upon  the  recorded  titles  of  their 
own  lands,  and  would  be  apt  to  pay  but  slight  regard  to  this 
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decree.  Suppose  a  citiaen  of  the  state  of  New  York  were  to 
bring  an  action  of  ejectment  in  this  state  against  the  occupant 
of  a  pieoe  of  land,  and  to  rebut  the  title  shown  by  the  defend- 
ant, should  produce  a  decree  of  a  New  York  court  pronouncing 
some  deed  in  the  defendant's  chain  of  title  to  be  a  nullity,  and 
rendered  in  a  proceeding  to  which  the  defendant  in  the  eject- 
ment was  not  a  party,  would  our  courts  pay  any  attentiim  to 
such  a  decree?  Of  what  avail  is  a  recorder's  office  if  deeds, 
duly  reduced  to  record,  can  be  annulled  by  a  chancery  proceed- 
ing in  another  state,  so  that  innocent  purchasers  cannot  be 
protected  under  them?  And  the  object  of  this  decree  is  to 
totally  annul  the  title,  so  as  to  cut  off  even  remote  and  bona 
fUie  purchasers.  This  cannot  be  done  by  a  proceeding  in  this 
state; 

The  decree,  however,  may  be  remodeled  so  as  to  bring  it 
within  the  principles  of  chancery  jurisdiction  and  still  afford 
some  protection  to  the  complainants.  Cooley,  Bidder,  and 
Perrin  are  all  personally  before  the  court.  There  is  no  at- 
tempt to  prove  that  Bidder  and  Perrin  were  purchasers  tar  a 
valuable  consideration,  and  they  do  not  even  claim  to  be  so  in 
their  answers,  which  are  sworn.  Being,  then,  personally  within 
the  jurisdiction  of  the  court,  it  can  compel  tiiem  personally  to 
execute  to  Scarlett  a  release  of  all  claim  acquired  through  the 
deed  from  him.  If  they  refuse  to  do  so,  they  can  be  attached 
for  contempt,  akd  held  in  custody  until  they  execute  the  de- 
cree; and  if^  in  tLe  mean  time,  it  should  be  made  to  appear  to 
that  court  that  they  are  seeking  to  encumber  the  title  by  con- 
veyances to  third  persons,  that  also  might  be  treated  as  a  con- 
tempt, for  which  thv  circuit  court  could  attach  and  punish 
them.  If  they  go  beyvind  the  jurisdiction,  the  court  can  ap- 
point a  special  commissioner  to  make  the  omveyanoe  in  their 
stead. 

Decree  reversed  and  cause  remanded. 


CouBTs  oahhot  bt  JuBOMiirf  oa  Dscnn  Pass  Tnu  to  Lahd  Sirvin 
XV  FbRXiOH  CouiTTBT:  Johnmm  t.  Ktmba,  76  Am.  Deo.  781;  aae  alao  note  to 
Moignmav. Seymour,  76  Id.  6S5;  SimryUr.  Fag,  79  Id.  440;  note  iolfewttmr. 
Bronaon,  66  Id.  05.  Title  to  bads  ntastod  in  aaottier  stoto  oaoaot  be  invili* 
dated  by  a  deoiaioii  of  an  inferior  ooort  in  lUinoia*  and  whether  the  title  to 
each  lands  is  a  nullity  or  not  mus*  depend  upon  the  looal  laws  of  the  stato 
where  they  are  situated:  CUg  ln$.  Co,  t.  Owmnerdoi  BmA,  66  DL  86i»  oitiqg 
the  principal  case. 

Ik  iLLmom,  Oral  TssimoHT  nr  CEMMosKt  Suns  hat  xs  Fukbvi» 
BT  Rboxtals  m  DaoBBi^  and  the  atotemeato  in  tha  deoree  are  no  nope  wa^ 
Jeot  to  qnestion  than  thoie  in  a  bill  of  exoeptuma  would  be  hi  a  oommon-law 
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•Me:  VToOer  T.  ror0|r,  08111477;  VToOer  t.  iiU;  83  Id.  231,  both  dting  th* 
prinoiptl  ean.  Aiulwhaittthftdeeree  states  that  proofs  werehMrd,  and  thaa 
iods  the  leotsb  it  will  bo  presumed  that  ths  evidenoe  justified  the  findiag,  uiip 
Imb  the  evidenoe  eppeering  in  the  reoord  &i]s  to  prove  the  fMts  found:  Jfo- 
M0s4  T.  8Qmidei%  M  Id.  130^  also  dting  the  prindpal 


Illinois  Obntbal  Bailboad  Co.  v.  Smtbbb. 

L8S  lUIHOIfl,  1511 

Goods  Plaoxd  ioe  SmnixiTT  nr  Cab  ov  iUniBOAB  Oompaht  ScAHimio 
OK  Sma-VBACK,  vnder  exehisiTe  control  of  the  eompaay,  with  the  asssnl 
of  the  oompeny,  pass  into  the  possession  tA  the  company,  whether  thaj 
bo  placed  in  the  oar  by  its  own  employees  or  by  other  persons. 

IbBUi  SioHiHO  or  Bell  of  Ladino  dois  hot  TEANSfiB  Poflsunoir  ot 
FuiGHT  to  %  oommim  cairiery  bat  is  merely  evidenoe  that  he  has  received 
the  poseeasiop,  and  this  &ct  may  be  shown  by  any  other  legitimate  evi- 

dSOOCu 

LunLRT  ov  OoHMOir  Oabbdbb  n  FBxd  bt  Aoasmvo  Pbopibtt  to  be 
carried,  and  this  acceptance  is  oomplste  when  the  property  comes  into 
his  possession  with  his  assent. 

Railroad  Compant  mat,  bt  Sfboial  Cohtbaot,  Ldot  m  Ooiofov-LAW 
LiABiLiTT  for  loss  for  injury  to  property  placed  in  its  possession  for 
transportaticn,  being  still  liAble^  however,  for  gross  negligence  or  willfnl 
misfeasanoe  Bat  it  cannot  restrict  its  liability  by  merely  proving  a 
nsage  on  its  part  in  giving  bills  of  lading  to  notify  shippers  that  the  com- 
pany woold  not  bo  liable  for  certain  kinds  of  \i 


AsgDMPfiiT  by  Smyser  &  Co.  against  the  DlinoiB  Central  Rail- 
road Company  to  recoyer  damages  for  injury  to  certain  cotton 
belonging  to  the  plaintifb  while  in  the  possession  of  the  defend- 
ant. The  cotton  was  partially  consamed  by  fire,  communi- 
cated, as  was  supposed,  by  a  spark  from  a  passing  engine 
belonging  to  the  defendant  The  cotton  was,  at  the  time  of 
the  loss,  on  a  car  of  the  defendant,  standing  on  a  side-track, 
where  it  had  been  loaded,  but  no  receipt  or  bill  of  lading  had 
been  given  for  it.  There  was  a  verdict  and  judgment  for  the 
idaintifis,  and  the  defendant  appealed.  The  other  facts  ap- 
pear from  the  opinion. 

MeAUistery  Jevoettj  Jaehorij  and  George  C.  CampbeUj  for  the 
ppellants. 

John  O.  Bogen^  for  the  appellees. 

By  Court,  Walkeb,  C.  J.  It  is  insisted  in  favor  of  a  rever- 
sal in  this  case  that  the  cotton,  at  the  time  of  its  destruction, 
was  not  in  the  possession  of  the  railroad  company,  either  as  a 
common  carrier  or  for  safe-keeping;  and  that  the  court  below 
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erred  in  rejecting  the  evidence  of  the  usage  of  the  company  in 
their  business  at  Cairo.  It  appears  that  according  to  the 
mode  in  which  this  company  does  business  at  Cairo,  when 
warehousemen  have  cotton  to  ship  by  rail,  they  apply  to  the 
company  for  the  requisite  number  of  cars,  and  they  are  sent 
on  the  side-track  of  the  company  to  the  warehouse,  and  the 
shipper  there  loads  the  cotton  upon  the  cars,  makes  oat  a 
manifest,  and  leaves  it  with  the  agent  of  the  company,  who 
has  the  bales  counted,  and  if  found  to  be  correct,  a  bill  of 
lading  is  signed,  and  the  company  send  a  locomotive  and  re- 
move the  cars  thus  loaded  and  place  them  in  the  train  destined 
for  the  point  to  which  the  shipment  is  made. 

The  side-track  and  the  cars  belong  to  the  company,  and  are 
under  their  exclusive  control.  And  there  is  no  question  that 
the  company  placed  this  car  at  a  point  opposite  the  wharf-boat 
on  which  the  cotton  was  stored,  for  the  express  purpose  of 
having  it  transferred  from  the  boat  to  the  car,  that  they  might 
transport  it  to  the  point  desired  by  the  shipper.  The  company 
had  unquestionably  the  exclusive  use  and  control  of  their  road, 
side-tracks,  and  freight-cars;  no  use  could  be  made  of  them 
without  the  consent  of  the  company.  So  l<mg  as  a  car  remained 
on  their  road  or  side-track  it  was  under  their  control,  and,  neces- 
sarily, in  their  possession.  They  had  the  right  to  permit  their 
cars  to  stand  at  the  point  at  which  this  one  was  placed.  The 
company,  at  any  moment,  at  least  after  the  car  was  loaded, 
had  the  unquestioned  right  to  remove  it  to  any  other  part  of 
their  road,  but  the  commission  merchant  had  no  such  right, 
even  if  he  had  possessed  the  means.  He  simply  had  the 
right  to  load  the  cotton  on  the  car. 

The  wharf-boat,  on  the  contrary,  with  its  contents,  was  in 
the  possession  of  the  commission  men,  and  the  cotton  so  con- 
tinued until  it  was  placed  in  the  car.  It  then  passed  into  the 
possession  of  the  company  as  effectually  as  if  it  had  been 
delivered  in  their  warehouse.  They  substituted  their  car  for 
their  warehouse,  no  doubt  for  the  mutual  convenience  of  all 
parties.  And  this,  too,  with  the  assent  of  the  company,  to 
promote  their  interest,  in  the  prosecution  of  the  business  for 
which  it  was  created. 

If  this  was  a  box-car,  the  company  had  the  right,  as  soon 
as  the  cotton  was  placed  in  it,  to  have  closed  and  locked  it. 
Or  if  an  open  car,  they  had  an  equal  right  to  have  secured  the 
cotton,  and  any  person  interfering  with  it  would  have  been  a 
trespasser,  and  the  company  could  have  recovered  damages 
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for  any  injuiy  thus  perpetrated.  No  difference  is  perceived  in 
receiving  fireight  on  the  platform  of  their  depot  and  into  their 
cars  at  any  place  on  their  road  or  side-track;  or  whether  it 
is  placed  there  by  their  own  employees  or  by  other  persons,  so 
it  is  done  with  the  assent  of  the  company. 

It  is  not  the  mere  signing  a  bill  of  lading  which  transfers 
the  possession  of  freight  to  the  company,  but  it  is  the  evidence 
that  they  have  received  possession.  Their  possession  may  be 
shown  by  any  other  legitimate  evidence.  The  liability  of  the 
common  carrier  is  fixed  by  accepting  the  property  to  be  trans- 
ported. If,  however,  goods  are  placed  on  his  cart,  boat,  or  car> 
without  his  knowledge  or  acceptance,  or  that  of  his  agent,  he 
is  not  liable:  Angell  on  Carriers,  sec.  140.  If  the  owner  or 
person  having  the  custody  of  the  goods  to  be  shipped  never 
parts  with  their  possession,  or  does  not  place  them  imder  the 
eontrol  of  the  carrier,  there  is  no  bailment,  and  consequently 
no  liability  incurred:  Id.  But  in  this  case  the  company,  by 
their  acts,  accepted  the  trust.  The  cotton  was  not  placed  in 
the  car  without  their  knowledge,  but  it  was  with  their  express 
assent.  Had  the  employees  of  Williamson,  Haynes,  &  Ca 
placed  the  cotton  on  the  platform  of  the  depot,  with  the  assent 
cf  the  company,  to  be  transported,  no  one  would  doubt  their 
liability,  and  yet  in  principle  no  difference  is  perceived. 

According  to  the  current  of  modem  decisions,  it  is  compe« 
tent  for  a  common  carrier,  by  rail,  to  limit  his  common-law 
liability  by  express  contract  It  was  held  in  the  case  of 
lUinois  Central  R.  R.  Co.  v.  Morrison^  19  111.  136,  after  a  care- 
ful review  of  the  adjudged  cases,  that  railroad  companies 
eould  restrict  their  liability  by  special  agreement,  they  still 
being  held  responsible  for  gross  negligence  or  willful  mis- 
feasance. But  in  that  case  the  rule  was  restricted  to  a  special 
contract^  nor  are  we  aware  that  any  well-considered  case  has 
carried  it  further.  And  we  have  no  disposition  to  do  so  unless 
compelled  by  authority.  But  this  rule  of  law  can  have  no 
application  to  this  case,  because  there  is  no  pretense  that  there 
was  any  special  agreement  restricting  the  liability  of  this 
company.  Their  liability  cannot  be  limited  by  showing  that 
it  was  the  usage  of  the  road  to  embrace  in  all  bills  of  lading 
for  the  shipment  of  ootton  that  the  company  should  not  be 
liable  for  losses  by  fire.  There  was  an  offer  to  prove  that 
0uch  had  been  the  usage  of  the  company,  and  that  it  was 
known  to  shippers.  If  this  had  appeared  it  would  not  have 
availed,  as  nothing  but  a  special  agreement  oould  have  that 


904  ScHHSix  «.  City  of  CmoAoa  [Dlinoiii 

cffeel:  Weitem  Trans.  Co.  y.  Newhattj  24  HI.  466  [76  Am.  Dee. 
760].  Even  to  permit  it  to  the  extent  amiouieed  in  the  caee 
leferred  to  is  a  Relaxation  of  the  ancient  common  law,  whidi 
prevented  any  restrictioD  of  the  canier'B  liability  even  bjr 
contract. 

But  to  merely  show  a  looee  usage  fixr  an  indefinite  period^ 
limited  to  a  few  pereons  in  one  particular  locality  to  change 
the  carrier's  duty,  is  not  Banetioned  by  either  the  Bxitifih  or 
American  decisions. 

The  question  of  diligence  is  one  of  fiusi  fixr  determinatiOD  hf 
the  jury.  And  in  this  case  it  was  £urly  presented  fixr  thenr 
consideration,  and  we  think  the  evidence  warranted  the  cod- 
dusion  at  which  they  arrived.  Upon  a  carefdl  examination 
of  this  record,  we  are  miable  to  perceive  any  error  tor  which 
the  judgment  should  be  reversed,  and  it  must  be  aflSrmed. 


WHjEir  LiABiLrrT  or  Gbmanr  OAaanm  Oummios^  loa  Oeoos  oa  Bas* 
oAos  RionwD  by  him  for  tnuisportatko:  8m  Hkkn  t.  Namgatrnk  R.  jfc 
Co.^  83  Am.  Deo.  143^  note  14fi»  wlioro  other  omm  aro  ooUaoiod.  Upon  a 
delivery  and  aooeptanoe  of  goods  for  tniuiporifttian  by  a  oommon  oarrier, 
his  oommon*law  liability  immediately  attachea»  and  if  they  are  lost  by  fire 
while  awaiting  shipment,  the  oanier  Is  liaUe  to  the  same  extent  as  if  the 
goods  were  in  teanait^  nnkas  his  liaUlity  has  been  modified,  limitsd,  or  X9» 
strioted  with  the  oonsent  of  the  shipper  or  owner  of  them:  Bailned  Ch.  t« 
BarrtU,  86  Ohio  St  462;  dting  the  principal  case. 

COIOCOM  OABBOa  MAT  LnOT  HIS  Ck>]aiON-LAW  LlABnJTT   BT   SraciAL 

OoMTRAor:  See  Jmbom  ▼.  Wuiem  R.  R.  Corp.,  83  Am.  Dea  646,  note  661, 
where  other  cases  are  eolleoted;  Pemu^hmiia  R,  ROxr.  Sd^tMHrnthergm^ 
S4Id.49a 


vaamt^jL  coa  n  M»ruiuinim>  in  ToUs  sfc>  JgyOx  t.  flWw,  Si 
IU.6IS. 


SoH2imLL  V.  Crrr  of  GmoAoa 

TmomjoM  Oovara  wsks  always  Opbn  iob  Puaross  ov  GBAmmro  iMpeam 
OF  AmmngTRATiON,  under  the  Illinois  act  in  ioroe  in  Angnsl^  1848,  and 
no  eztraordinaiy  oironmstanoes  needed  to  besbown  toanthoriae  a  speoial 
term  to  be  held  for  that  porpoee. 

IV  COLLATBRAL  PbOGEKDINO  InYOLVINQ    TiTLl  TO   LaHD  SoLD  BT  AdMDT- 

I8TBAT0B,  it  will  be  presuned  that  the  probate  ooort  which  appointed  the 
administrator  had  before  it  proof  of  the  facts  necessary  to  aathciue  it 
to  make  saoh  appointment,  and  to  gire  it  power  to  act  in  the  case,  al- 
though on  a  direct  appeal  or  writ  of  error  from  the  probate  prooeeding  i# 
would  be  held  irregolar  and  set  aside. 
Wkbbb  PBTtnoir  or  Admziiibibatob  bob  Obdbb  to  Sbll  Lavm  DB»cnmf 
Thbm  Oobbbotlt  as  certain  lots  in  sectica  83,  bnt  the  afairtrael 
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pHijiQg  the  petitum  and  the  buHaktaij  from  which  the  abilnMi  li  r^ 
quired  to  be  taken  deecribe  them  as  being  in  aeotioii  23,  and  the  order  of 
nle  directa  the  Umdi  in  the  petition  to  be  aold,  namely,  lota,  eta,  in  aeo* 
tion  23,  the  notioe  of  aale  and  the  deed  made  to  the  poichaaer  deaeribing 
the  lands  eoirectly,  it  will  be  held  in  a  eoUateral  prooeeding  invdlying 
the  title  that  the  miadeecription  of  the  aeotian  waa  «  mere  darioal  error, 
not  affecting  the  validity  of  the  aale. 
WkiBB  AnmNiBiRATOR  Givxs  NoncB  THAT  Hx  WILL  Afplt  at  ClBTAZy 
Tntx  OF  CouBT  lOR  Ordxb  to  sell  landa  of  the  eetate  for  the  payment 
d  debts,  he  nmat  file  his  petition  at  the  term  deaignAted  in  the  notioe^ 
•ad  if  he  doea  not  file  hia  petition  nntil  a  term  aabaeqnent  to  thAt  nemed 
In  hia  notice,  all  the  prooeedinga  nnder  it  will  be  Toid.  The  preeomption 
ia^  on  soch  notice,  and  a  failure  to  file  the  petition  At  the  term  apeoified, 
that  the  applicAtion  is  abandoned.  To  charge  the  beira  or  partiea  ia 
intereat,  it  ia  neceeaary  that  the  notioe  should  be  renewed  in  all 
where  the  petition  ia  not  filed  in  pursuance  of  the  notioe. 

MCVOE  HkBS  ABS  not  EnOPPKD  FBOM  ABaXBTDTQ  TiTLB  TO  LaNDB  of 

Ancestor,  sold  by  au  Administrator  under  a  Toid  order,  by  the  mere  fad 
thAt  their  guArdian  received  a  portion  of  the  proceeds  of  the  aale  and  ap- 
plied it  to  their  use,  where  it  is  Apparent  from  their  nonage,  ignorance^ 
and  position  thAt  they  knew  nothing  of  the  pmreodings  of  the  adminia- 
tntor  on  the  eetete,  and  their  guardiAn  never  made  any  aettlement  with 
them  of  hia  trust,  by  which  th^  ooald  know  the  true  state  of  the  UatM, 
Wbxsb  AaxvT  of  Purchasxb  at  ApiiiNiflrnuTcm'B  Balm  Bhtxbs  into 
AuuHoxKBiiT  WISH  AxiiCDn»TBATOB  tliAt  the  latter  ahall  aell  two  lota 
of  land  together,  if  the  lots  are  aold  lor  ui  inadeqwAte  piioe^  the  aale 
will  be  deolared  invalid;  hot  iHiere  the  lots  so  sold  bring  an  adequate 
price  and  ao  one  ia  injured  by  the  anaagenMBA^  the  inegiilacity  will  be 
diaregarded. 

Appsal  from  the  roperior  ooort  of  Chicago*  The  opinum 
■tetee  the  cage. 

A.  W.  Arringkm  cmd  J.  8.  Page^,  for  the  appellants. 

Seammon^  McCagg^  a/nd  FvXUr^  for  the  appellee. 

By  Court,  Bssbsx,  J.  This  was  a  bill  in  chanoery  brought 
in  the  superior  court  of  Chicago  by  the  dty  of  Chicago  against 
the  appdlants,  to  restram  and  perpetually  enjom  them  from 
ptosecuting  an  action  of  ejectment  they  had  commenced  in 
that  court  to  recover  the  possession  of  certain  premises  held 
by  the  city  and  claimed  to  belong  to  the  city. 

The  facts  of  the  case  are  in  substance  as  follows:  One 
Jacob  Milliman  in  his  lifetime  having  a  preemption  right  to 
ooMots  45, 46^  48,  and  49,  in  the  canal  trustee's  subdivision 
of  section  thirty4hree  (83),  in  town  40  north,  in  range  14  east, 
porchaaed  the  same  in  September,  1848,  for  the  sum  of  $725, 
paying  one  fourth  of  the  purchase-money  at  the  time  of  the 
■ale,  and  executing  his  three  notes  to  the  trustees,  each  for  the 
of  $18L25,  for  the  balance^  payable  in  one,  two,  and  three 
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yean.  MiTliman  died  in  poMooidon  of  the  premises  on  the 
e^fh  day  of  Angnsty  1849,  intestatSi  leaving  five  children^  all 
infants.  On  the  14tli  of  Angost,  1849,  six  days  after  his 
death,  Gyms  Bentley,  as  public  administrator  of  Cook  Coonty, 
applied  for  and  obtained  letters  of  administration  on  the 
estate. 

On  the  8th  of  June,  1850,  the  administrator  published  a 
notice  in  a  newspaper  of  the  dty,  that  he  would  apply  at  the 
regular  term  of  the  county  court  to  be  held  on  the  first  Mon- 
day in  August,  1850,  for  an  order  for  the  sale  of  all  the  inter* 
est  of  the  intestate  in  these  out-lots  '*  in  subdivision  section  83, 
40  north,  range  14,"  for  the  purpose  of  paying  the  debts  of  the 
deceased, ''  upon  a  petition  and  abstract  to  be  then  and  there 
presented  for  such  purpose,  under  the  126th  section  of  the  act 
in  relation  to  wills,  etc." 

The  abstract  presented  showed  outstanding  debts  against 
the  estate  amounting  to  $220.12. 

In  the  inventory  of  the  real  estate  the  description  of  the  land 
is  as  follows:  *'  Out-lots  45, 46,  48,  49,  in  section  28,  township 
40,  range  14  east  Title  consists  in  certificate  issued  by  canal 
trustees  to  Milliman,  that  he  had  purchased  the  same  at  $725, 
and  paid  one  finirth,  and  given  them  notes  fivr  balance,  pay- 
able in  one,  two,  and  three  years." 

The  petition  is  in  the  usual  form;  it  states,  however,  that 
the  debts  against  the  estate  amount  to  $256,684.  The  decree 
of  the  court  ordering  a  sale  of  the  whole  of  this  property  is 
in  proper  form  and  conforms  to  the  petition,  except  that  in  the 
decree  the  out-lots  are  described  as  in  section  twenty-three 
(23)  instead  of  thirty-three  (33),  their  true  location.  The 
last  clause  of  the  decree  is  as  follows:  *'And  it  is  further 
ordered  that  the  above  proceedings  which  were  had  and 
ordered  by  the  court  at  the  last  September  term,  but  which 
were  omitted  to  be  then  entered,  be  now  entered  fume  pro  tu/nc 
as  and  for  said  September  term,  to  wit,  of  the  date  of  October 
5th,  one  of  the  days  of  said  term,  and  to  have  the  same  force 
and  effect  as  if  then  entered." 

Notice  of  the  sale  was  duly  published,  wherein  it  is  stated 
that  the  interest  of  the  deceased  in  these  out-lots  will  be  sold^ 
"  said  interest  consisting  of  a  canal  certificate,  on  which  there 
remain  to  be  paid,  on  the  sixth  day  of  September,  1851« 
$181.25." 

Lots  48  and  49  were  sold  together,  and  bid  off  by  the  city 
of  Chicago,  at  two  thousand  five  hundred  dollars,  all  whidi 
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• 
has  been  paid.    It  appears  that  lot  45  eontained  about  three 

acres  of  ground,  lot  46  about  one  acre,  lot  48  two  and  thirty* 

seven  one-hundredths  acres,  and  lot  49  ten  acres. 

There  is  evidence  going  to  show  that  the  administrator  was 
waited  on  by  an  agent  of  the  city,  who  prevailed  on  him  to 
offer  these  lots  together,  and  not  separately,  giving  an  assur- 
ance that  the  city  would  make  a  liberal  bid  for  them  if  so 
offered.  It  is  also  shown  that  the  lots  sold  for  their  ftiU  value 
at  that  time.  The  guardian  of  MiUiman's  heirs,  on  the  80th 
of  May,  1859,  received  a  deed  fix>m  the  canal  trustees,  of  these 
four  lots,  executed  to  the  heirs,  and  it  appears  the  administra- 
tor paid  the  balance  due  upon  the  lots  out  of  the  prooeeds  of 
this  sale  to  the  city ,  and  the  notes  Milliman  had  given  for  the 
deferred  paymoits  were  handed  to  the  guardian  by  the  ad- 
ministrator. 

It  is  in  proof  the  heirs  were  so  young  at  the  time  of  the  sale 
to  the  dty,  and  for  some  years  thereafter,  as  not  to  be  pre- 
sumed to  have  any  knowledge  of  matters  of  this  kind, — thai 
they  were  separated,  living  in  different  fomilies,  and  their 
educati<m  nef^ected. 

The  dty  bought  the  lots  for  cemetery  purposes,  and  fenced 
them  in  1852.  Catharine,  the  oldest,  knew  of  the  sale  in  1854, 
and  Caroline  in  1860,  and  Henry  about  the  same  time.  There 
is  no  evidence  that  David,  the  youngest,  had  any  knowledge 
of  the  proceedings,  or  of  matters  growing  out  of  them.  The 
proceeds  of  the  sale  paid  by  the  dty  were  appropriated  to 
taking  up  the  notes  due  for  the  lots,  and  the  remainder  waa 
paid  over  to  the  guardian  of  the  children,  who  appropriated 
it  to  thdr  use.  The  dty  executed  a  deed  without  any  consid- 
eration, in  January,  1858,  for  two  burial  lots,  part  of  these 
premises,  to  the  heirs,  bdng  the  lots  on  which  their  fother  and 
mother  were  buried. 

The  dty  has  divided  this  land  into  a  large  number  of  burial 
lots  and  sold  them  to  different  parties. 

The  bill  prays  that  the  appellants  ''release,  convey,  and 
eonfirm''  to  appellees,  out-lots  48  and  49,  and  for  general  relief 
and  for  an  injunction  to  stay  proceedings  in  the  ejectment 
eoit.    All  which  the  court  decreed. 

The  case  is  brought  here  by  writ  of  error,  and  is  assigned  for 
error,— 

1.  That  the  findings  of  the  court  are  not  warranted  by  the 
evidence; 

2.  That  the  bill  should  have  been  dismissed; 
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8.  TIm  decree  should  have  been  in  fovor  of  fhe  defendants 
below,  or  of  one  or  more  of  them. 

On  this  assignment  of  errors  many  points  are  made,  the 
most  important  of  which  we  will  notice. 

It  is  ui^ed  by  appellants  that  all  the  proceedings  in  refer- 
ence to  the  administration  on  this  estate  and  the  sale  of  the 
premises  were  void,  because: — 

1.  Bentley  was  never  the  legal  administrator,  he  having  been 
appointed  at  a  special  term  of  the. county  court;  that  the 
statute  requires  the  terms  to  be  held  at  the  regular  time  fixed 
by  law  and  at  ''such  other  times  as  extraordinary  circum- 
stances tiiay  require,"  and  the  record  does  not  show  that  any 
emei^ency  had  occurred  authorizing  it  to  call  a  special  term. 

2.  That  Bentiey  was  neither  a  relative  nor  creditor,  and 
the  court  had  no  power  to  appoint  him  until  sixty  days  after 
the  death  of  the  intestate. 

3.  That  the  intestate  was  an  inhabitant  of  this  state,  and 
the  application  for  the  appointment  of  the  public  administrator 
was  not  made  by  the  party  interested  therein,  but  by  the  public 
administrator  himself;  and  it  nowhere  appears  tiiere  was  no 
relative  or  creditors  within  the  state,  to  whom  administration 
might  have  been  committed,  but  the  contrary  does  appear; 
and  therefore  the  whole  proceedings  were  void  for  want  of 
Jurisdiction. 

In  support  of  this  position  the  case  of  Unhnewn  Hehm  tg 
Langworthy  v.  Bakery  23  111.  484,  is  referred  ta  That  was  a 
proceeding  by  writ  of  error  to  the  county  court,  and  this 
court  held  that  the  facts  not  affirmatively  appearing  which 
gave  the  court  power  to  act,  the  appointment  of  the  adminis- 
trator was  a  void  act,  and  consequently  the  order  of  sale  and 
the  sale  made  by  him  of  the  land  were  also  void. 

It  has  been  suggested  that  the  court  went  too  far  in  that  case^ 
— farther  than  the  facts  of  the  case  warranted.  That  as  the 
county  court  had  complete  jurisdiction  of  the  subject-matter,  it 
should  have  been  intended  those  facts  existed  which  properly 
called  into  action  the  power  of  the  court. 

If  that  decision  is  to  be  so  modified,  then  these  objectionSi 
being  made  in  a  collateral  proceeding,  cannot  avail,  for  thto 
court  in  such  a  proceeding  are  bound  to  presume  the  covntf 
court  had  before  it  the  facts  justifying  the  appointment  of  the 
public  administrator  as  the  administrator  on  this  estate.  It» 
perhaps,  was  going  too  far  in  the  case  cited  from  23  lUinds  to 
say  the  entire  proceedings  were  void,  for  it  was  sufficient  to  say 
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in  the  case,  it  being  a  direct  proceeding  to  reverse  the  action 
of  the  county  court,  that  the  action  of  that  court  was  not  in 
conformity  with  the  statute.  This  would  have  been  sufficient 
to  justify  the  court  in  the  conclusion  to  which  it  arrived,  on 
the  merits  of  the  whole  case.  Here,  in  this  proceeding,  the 
courts  must  intend  an  occasion  had  arisen  or  extraordinary 
circumstances  required  the  appointment  of  this  administrator. 
But  we  believe  it  has  always  been  understood  that  the  probate 
court,  under  the  act  in  force  when  these  letters  were  granted^ 
was  always  open  for  such  purpose,  and  no  extraordinary  cir- 
cumstances need  be  shown.  Great  injury  might  result  if  it 
were  not  so.  Such,  we  understand,  was  always  the  practice 
under  that  law.  The  statute  referred  to  under  the  second  head 
of  objection,  that  the  court  had  no  power  to  appoint  an 
administrator  until  sixty  days  after  the  death  of  the  intestate^ 
is  the  fifty-fifth  section.  That  section  provides  that  the  widow 
■hall  have  preference  in  the  administration,  but  if  no  widow  or 
other  relative  of  the  intestate  shall  apply  within  sixty  days 
firom  the  death  of  such  intestate,  the  court  of  probate  may 
grant  administration  to  any  creditor  who  shall  apply  for  the 
same;  and  in  case  no  such  application  be  made  by  any  creditor 
cor  creditors  within  fifteen  days  next  ensuing  the  lapee  of  the 
said  term  of  sixty  days,  administration  may  be  granted  to  any 
person  the  judge  of  probate  may  think  will  best  manage  the 
estate;  but  in  cases  where  the  intestate  was  a  non-resident, 
or  without  a  widow,  next  of  kin,  or  creditor  in  this  state,  but 
having  property  within  the  state,  administration  shall  be 
granted  to  the  public  administrator,  and  to  no  other  person: 
Scates's  Comp.,  sec.  65,  p.  1190. 

Here  the  intestate  was  a  resident,  and  the  statute  seems  to 
require  a  delay  of  sixty  days  after  the  refusal  of  the  widow  or 
next  of  kin  to  administer  before  a  creditor  can  apply  for  let* 
ters,  and  if  no  creditor  applies  within  fifteen  days  after  tho 
sixty  days,  making  seventy-five  days  from  the  death,  then  tho 
judge  of  probate  can  appoint  any  person  (and  this  term  would 
include  the  public  administrator)  he  might  think  best  quali- 
fied to  manage  the  estate. 

Now,  if  it  was  error  to  make  this  appointment  before  sev-^ 
cnty-five  days  had  elapsed,  can  it  be  taken  advantage  of  in 
this  collateral  proceeding? 

Does  the  record  show  fEicts  necessary  to  give  the  probate 
court  power  to  act  in  the  case?  The  application  by  Bentley 
for  letters  of  administration  was  made  on  the  14th  of  August, 


810  BcHNSLL  V.  Cttt  of  Chicago.  [Illinois, 

1849,  and  the  record  of  the  appointment  recites  the  fact  that 
the  intestate  died  six  days  prior  thereto,  to  wit,  on  the  eighth 
day  of  August,  1849,  and  fails  to  show  there  was  no  widow, 
next  of  kin,  or  creditor  entitled  to  the  administration,  or  that 
they  had  refused  to  administer.  The  question  arises,  Must 
not  this  court,  in  this  proceeding,  presume  the  probate  oourl 
was  satisfied  on  those  fiicts?  May  not  the  probate  judge  have 
received  proof  thereof  before  he  acted?  As  there  is  no  law  re- 
quiring him  to  preserve  such  proof  in  the  record,  must  we  not 
presume  such  proof  was  received  and  on  which  the  judge 
acted?  He  had  cognisance  of  the  subject;  his  jurisdiction  over 
it  was  complete,  and  if  he  erred  in  carrjdng  it  out,  such  error 
cannot  be  urged  in  this  collateral  proceeding  to  upset  them 
all.  There  is  not,  probably,  in  the  records  of  all  these  pro- 
bate justices,  a  case  to  be  found  wherein  the  record  will  show 
such  proof  was  received  before  letters  were  granted  to  a  person 
not  entitled  to  them,  except  in  certain  contingencies.  Those 
records  will  not  show  the  happening  of  those  contingendesi 
and  the  result  would  be,  if  this  objection  is  sustained,  that 
nearly  all  the  sales  by  administrators  so  appointed  through- 
out the  state  would  be  rendered  void,  to  the  great  loss  and  in- 
Jury  of  thousands  who  have  paid  in  good  faith  full  value  fixr 
the  property  so  sold  and  purchased.  On  an  appeal  or  writ  of 
error  from  such  proceedings,  this  court  would  undoubtedly 
hold  them  irregular  and  set  them  aside. 

It  is  contended  further,  that  the  sale  is  void  for  the  reason 
that  the  lots  described  in  the  abstract  from  the  county  courts 
and  attached  to  the  petition,  are  described  as  ''  out-lots  45,  46, 
48|  49,  in  section  23,"  instead  of  section  88,  which  is  the  land 
in  controversy;  that  the  inventory  of  the  real  estate  of  the 
intestate,  from  which  this  abstract  is,  by  law,  to  be  taken,  also 
describes  it  as  section  28,  and  so  does  the  order  of  sale  itself; 
hence,  it  follows  there  was  no  order  of  sale  for  the  land  in 
controversy. 

The  petition  describes,  the  land  correctly  as  in  section  88, 
and  the  order  of  sale  directs  that  the  land  in  the  petition  be 
sold,  namely,  lots  45, 46, 48,  and  49,  in  section  28.  The  notice 
of  the  sale  contained  a  true  description  of  the  location  of  the 
lots,  and  so  does  the  deed  from  the  administrator  to  the  ap- 
pellee. 

If  the  intestate  was  shown  to  have  possessed  lands  in  sec- 
tion 23,  or  if  it  had  been  shown  that  section  23  had  been  sub- 
divided into  out-lots,  numbered  as  these  are  numbered,  there 
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might  be  Bome  ground  for  the  objection.  Bnt  nothing  of  the 
kind  is  shown,  and  this  miedescription  of  the  section  in  the 
inyentory  and  order  of  sale  must  be  held  to  be  a  mere  clerical 
error,  not  affecting  the  yalidity  of  the  sale,  since  it  is  clear  the 
proper  lots  prayed  to  be  sold  were  sold,  and  were  the  lots  in- 
tended to  be  sold.  The  description  is  as  particular  in  the 
petition  as  in  the  inventory  and  order  of  sale,  and  the  lands 
described  in  the  petition  were  the  lands  ordered  to  be  sold. 

It  is  further  objected  that  the  notice  of  the  intended  appli- 
cation for  leave  to  sell  these  lots  was  published  June  8, 1860^ 
and  that  the  petition  would  be  presented  for  an  order  to  sell 
*'  at  the  regular  term  of  the  county  court  to  be  held  on  the 
first  Monday  of  August,  1850." 

The  records  show  no  presentation  of  any  petition  at  this 
term,  nor  any  proceeding  in  relation  thereto,  until  the  sixth 
day  of  October,  1850,  being  the  last  day  of  the  September 
term.  On  this  6th  of  October,  being  of  the  September  term, 
the  petition  was  presented  and  filed,  and  the  order  of  sale 
granted.  This  order  was  not  entered  in  fact  until  the  26th 
of  November,  the  day  before  the  sale,  when  it  purports  to  be 
entered  nunc  pro  tune  as  of  October  6tlL 

In  answer  to  this  objection,  it  is  said  by  appellee  that  the 
administrator  did  appear  at  the  August  term  in  accordance 
with  his  notice,  and  make  the  application  lor  leave  to  sell  the 
lots,  and  the  matter  was  laid  over  to  the  next  term;  that  the 
administrator  so  swears;  and  that  his  testimony  is  not  contro- 
verted. 

This  question  is  to  be  determined,  not  by  oral  testimony,  but 
by  the  record.  But  as  to  the  oral  proof  by  the  adminislarator, 
he  does  not  swear  that  he  presented  his  petition  or  filed  it  at 
or  before  the  August  term  and  for  that  term.  He  merely  says 
he  appeared  with  his  petition,  and  the  matter  was  laid  over 
until  the  next  term,  no  one  appearing  to  respond  to  the  peti- 
tion. Having  the  petition  in  his  pocket,  and  not  presenting 
it  and  having  it  filed  at  that  term,  was  not  a  compliance  with 
the  statute.  Who  laid  the  matter  .over  is  not  stated.  Not 
the  court,  certainly,  for  no  petition  being  before  it,  the  court 
had  nothing  to  act  upon.  The  fiLci  that  no  parties  appeared 
to  respond  to  it  was  unimportant,  as  in  such  cases  there  is  very 
rarely  any  appearance  of  the  opposite  party.  But  the  ad- 
ministrator himself  proves  that  the  petition  was  not  filed  at 
the  August  term,  for  he  says,  at  the  next  term  he  thinks  it 
was,  he  again  appeared  with  his  petition,  and  the  same  was 
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filed,  and  an  order  of  the  court  was  entered  granting  the  ap- 
plication. Of  course,  if  the  petition  was  filed  at  the  next 
term,  which  was  the  September  term,  it  could  not  have  been 
filed  at  the  August  term  unless  withdrawn  by  leave  of  the 
oourt,  and  of  this  there  is  no  evidence.  The  record  sustains 
this  testimony  of  the  administrator,  and  showing,  as  ii  does, 
that  the  petition  was  not  filed  until  the  September  term,  it 
never  came  under  the  notice  of  the  court  until  that  term. 

The  question  then  is,' Was  such  presentation  of  the  petition 
at  the  September  term,  when  notice  had  been  given  it  would 
be  presented  at  the  August  term,  a  oom^pliance  with  the  stat- 
ute? and  if  not  such  compliance,  does  it  not  render  the  pro- 
ceedings void? 

This  question  has  already  been  determined  by  this  oourt 
The  case  of  Tumey  v.  Tumey^  24  111.  625,  is  in  point. 

In  that  case  notice  was  given  by  the  administratrix  that 
she  would  apply  by  petition  to  the  circuit  court  of  Jo  Daviese 
County,  at  the  July  term,  1847,  for  an  order  to  sell  the  real 
estate  of  the  intestate.  This  petition  was  not  filed  until  the 
following  September  term,  and  this  court  held  that  the  failure 
to  file  the  petition  at  the  term  specified  in  the  notice  and  peti- 
tion, and  to  have  the  cause  docketed  at  the  July  term,  abated 
the  proceeding,  and  before  any  other  steps  could  be  taken  the 
heirs  and  parties  in  interest  should  have  been  again  brought 
into  court  by  another  notice,  as  if  none  had  been  previously 
given. 

We  see  no  reason  to  depart  from  this  ruling  in  this  case. 
Had  the  administrator  at  the  August  term  filed  the  petition 
and  docketed  the  cause  at  that  term,  we  have  no  doubt  it 
would  have  been  competent  for  the  court  to  have  continued 
the  cause  to  a  subsequent  term,  and  then  granted  an  order  to 
sell.  The  presumption  is,  on  such  notice,  and  a  fidlure  to 
file  the  petition  at  the  term  specified,  that  the  application  ii 
abandoned.  To  charge  the  heirs  or  parties  in  interest,  it  ii 
necessary  the  notice  should  be  renewed  in  all  cases  where  th# 
petition  is  not  filed  in  pursuance  of  the  notice:  See  also  Ifor- 
ford  V.  Morris  J  decided  at  this  term  [not  reported];  Pardon  t. 
Dwire,  23  111.  572. 

It  is  insisted,  however,  by  appellees,  that  the  appellants  are 
estopped  in  equity  jfrom  recovering  the  possession  of  this  prop- 
erty, inasmuch  as  they  have  had  the  money  which  the  admin- 
istrator received  from  the  city,  and  the  same  has  been  applied 
to  their  benefit  by  their  guardian,  and  cite  the  case  of  P^nn  ▼• 
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HeUeffj  19  111.  295  [68  Am.  Dec.  597],  as  controlling  this  case. 
In  fact,  appellees  say  the  case  of  Penn  v.  Heisey^  tupra^  ^  rone 
cm  all  fours"  with  this  case. 

Some  of  the  £Ebcts  in  that  case  ware  similar  to  fetcts  in  this 
case,  bnt  the  leading  fact  there  is  wanting  in  this  case.  In 
that  case  it  was  proved  that  the  plaintiff  (and  Penn  was  a 
lawyer)  knew  all  the  facts  respecting  the  sale  of  the  lot  by 
the  guardian  of  Mrs.  Penn,  and  the  purchase  and  conveyance 
«f  the  other  land  out  of  the  proceeds,  and  which  they  had  re- 
«iived  and  enjoyed,  and  which,  at  the  time  of  the  trial,  were 
of  more  value  than  the  lot  in  controversy.  Those  plaintiffs 
knew  the  condition  of  the  property,  the  various  transfers  of 
it^  and  of  the  improvements  made  upon  it.  The  account  of 
the  guardian  on  his  settlement  was  closely  examined  and 
aerutinized  by  Penn,  who  made  no  complaint  of  its  £aimesS| 
nor  did  he  ta^e  any  exceptions  to  it,  and  the  land  conveyed 
by  the  guardian  to  the  heirs,  purchased  by  part  of  the  pro> 
ceeds  <^  the  sale  of  tiiis  lot,  had  been  sold  by  Penn  and  wife 
for  a  large  sum  of  money.  This  lot  also  had  passed  through 
several  parties,  none  of  whom  had  any  notice  of  any  defect  of 
title,  and  the  only  defect  alleged  was  that  the  court  had  not 
formally  conlSrmed  the  sale  by  the  guardian.  In  this  case  the 
proof  is  abundant  that  these  ignorant  appellants,  then  in  their 
nonage,  did  not,  and  could  not  from  their  position,  know  any- 
thing of  the  proceedings  of  the  administrator  on  the  estate  of 
their  fisither,  nor  did  their  guardian  ever  have  any  settlement 
nf  his  trust  with  them  by  which  they  could  know  the  true 
state  of  the  facts,  nor  with  the  court  appointing,  nor  was 
there  any  circumstance  caused  by  any  act  of  these  appel- 
lants, which,  in  our  judgment,  ought  to  operate  as  an  estoppel 
against  their  claim  to  recover  the  possession  of  these  lots.  Nor 
did  the  api>ellants  receive  the  money  for  which  the  lots  sold, 
as  a  large  part  thereof  was  appropriated  to  pay  for  the  title. 

There  is  evidence  tending  very  strongly  to  show  these  lots 
were  sold  together,  by  an  arrangement  made  with  the  admin- 
istrator, by  Jones,  the  agent  of  the  city.  Had  the  lots  sold 
for  an  inadequate  price,  we  should  be  inclined  to  reverse  the 
Jndgmeat  on  that  ground,  but  as  they  brought  a  full  price 
and  no  <hi6  was  injured  thereby,  we  make  no  point  on  that. 

On  the  ground,  then,  that  the  petition  had  abated,  by  non« 
pfesentation  at  the  August  term,  the  order  thereon  and  all 
•abeeqoent  proceedings  must  be  held  to  be  void  for  want  cf 
aotioa.    The  decree,  therefore,  is  reversed. 
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FAiLimB  TO  Gnm  Pbofir  Notxob  of  Appuqatiov  ioe  Qboib  or  8au 
of  daoedent's  real  Mtate»  effoct  of:  See  GOtoii  t.  BoO,  83  Am.  Dee.  181,  note 
183»  wliere  other  oesee  are  odileeted.  If  notice  of  tfaoapplicetkm  for  en  order 
h^  en  adsiinutrator  to  aell  lands  of  bis  intestate  for  the  pajment  of  debts 
has  not  been  senred  or  giveQ  in  the  mode  required  1^  the  slatate^  the  deoree 
to  sell  the  lands  will  be  Toid,  and  may  be  questioned  in  both  diioet  and  ool- 
lateral  prooeediuffi:  Haywood  t.  CWUm^  80  DL  HT,  eitiog  the  prindpal 

DiMURiOH  OF  Lahd  dt  Obbib  OF  Salb  bt  Pbobaxi  Oodbt; 
BuFFiuiBBT;  See  Monk  t.  Home,  76  Am.  Dea  M^  note  97»  irbere  other 
are  odUeoted.  A  oorreot  deeoription  in  the  schedule  attached  to  the  notice 
of  intended  application  to  the  probate  court  for  anthcrity  to  sell  lands  of  the 
intestftte  may  be  resorted  to  if  necessary  to  supply  a  defect  in  the  petitisB 
subsequently  filed:  MeNiU  t.  Tmmer,  16  WalL  sU,  citing  the  prine^  caasw 

Jusomra  OF  Pbobatb  Ck>uBT  ORAirmfo  ApminariuTHm  cannot  be 
coUatarally  attacked:  See  Drigg$  t.  AbboU,  66  Am.  Dea  214.  In  coOatonl 
ytoceedings  the  court  will  presume  that  the  probate  court  granting  lettocs  d 
administration  had  before  it  satisfactory  evidence  to  Justify  its  action:  iU- 
miT.  Ikoan,  62  IlL  160;  BotMds  t.  Simmer,  80  Id.  16A;  McJm  r.  TWwr, 
16  Wall  863^  all  citing  the  principal  case. 

Ths  fbxhgipal  ga&b  js  coed  in  Dorkurqme  t.  Omt,  71  DL  381»  to  tho 
point  that  in  order  to  constitute  a  ratification,  the  act  reUed  upon  as  tosh 
■met  hare  been  done  with  full  knowlsdga  of  the  ri^ts  of  the  pvlji  aadeC 
the  CQBssmiaose  ol  the  aok 


Mills  v.  Gbatbb. 

InomL  Of  Fab  b  iMraiuMiRT  on  Bab  id 

non  arising  by  a  mans  own  ac^  or  where  he  Is  foririddsn  ty  law  ta 

speek  agunst  his  own  act    It  eoctends  to  and  binds  prifiss  in  Uoo^ 

priviss  in  estate^  and  prifiss  in  law. 
Btbbt  Kwopfbl  to  bb  Bonuvo  ouoar  io  bb  BaoinKNUi^  and  shodd  bind 

both  parties^  and  thorelore  a  straogsr  can  neitlier  take  advantage  of  nor 

be  bound  by  an  estoppeL 
■ropfbl  kuct  bb  Cbbtaib  to  Bfbbt  Ihtbbt,  and  mnst  not  be  taken  by 

argument  or  inference.    Bvery  estoppel  ought  to  be  a  preoiee  affirmation 

of  that  which  creates  the  estoppel»  and  not  by  way  of  resHaL 

IfBBB  LOOSB  KxPBBflinOBB  IKAOVBWBBI'LT  MaDB  ZH  IoVOBABGB  OV  PABTTli 
TLiiAirra.  or  <1*w1iM^*i*w>«  amhimoos  in  their  eharaotflr.  fisnnnt  cnale  a  baip 
to  the  assertion  of  the  truth. 

DaOLABATioirs  KOT  AcmD  UPOB  OAV  vftvBB  Ofbbatb  as  EnoimEL.  Mere 
dedarations  to  strangers,  unless  commnnicated  to  and  acted  upon  by  the 
party,  will  not  operate  as  an  estoppeL  And  generslly,  when  the  avenuee 
of  informatioQ  are  equally  open  to  both  parties^  there  wQl  be  no  bar. 

Owhbb  of  Land  haying  his  Titlb  Dult  Rboobdbd  has  Gitbv  All  In- 
formation of  his  daim  that  is  required  by  law. 

Plaintiff  in  EjBonncBNT  Showing  Titlb  in  Htmbbi.f  and  bd  Gbantob 
Dolt  Rboobbbd  is  not  Ebioffbd  by  dedarations  made  1^  such  gnntov 
to  the  efGwt  that  he  had  conveyed  the  lands  in  question  to  the  gnnton 
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ol  the  dofandant^  who  owaed  th*  ftdjcnung  laiidi»  and  that  ha  no  longer 
had  any  mtenel  in  aooh  lands,  where  moh  dedanlaons  were  neither 
made  nor  oomnwinwaled  to  the  defendant  or  to  any  of  hie  grantora  before 
their  piurahaae  of  aneh  adjoining  laada,  and  were  not  an  indnoement  to 
eooh  pnrohaae. 
AKrappBL  IN  Pad  oasvot  n  Mabb  Ayasxjmm  ih  Coubt  of  Law  in  an 
aotion  of  ejeetment 

BjECTMEirr  to  recover  the  strip  of  land  described  in  the 
opinion.  The  land  on  each  side  of  this  strip  belonged  to  the 
defendant.  Samnel  Ellis,  the  common  source  of  title,  in  Jnnei 
1835,  conveyed  certain  lands  to  one  Hnbbard,  and  in  the  fol- 
lowing August  he  conveyed  certain  other  lands  to  one  Jcxies. 
The  strip  in  controversy  lay  between  the  two  tracts  so  con- 
veyed. The  immediate  grantees  of  Ellis  fenced  in  the  entire 
land,  apparently  under  the  impression  that  their  conveyances 
included  the  s^p  in  controversy,  but  the  deeds  themselves 
show  that  the  metes  and  bounds  did  not  include  this  strip. 
Ellis  never  conveyed  this  strip  until  1852,  when  he  gave  a 
quitclaim  deed  thereof  to  one  Haven,  under  whom  Mills 
claimed.  The  defendant  proved  that,  between  the  years  1880 
and  1849,  Ellis  had  declared  to  various  persons  that  he  had 
conveyed  all  these  lands  to  Hubbard  and  Jones,  that  he  had 
no  longer  any  interest  in  the  lands,  and  that  he  had  pointed 
out  the  boundary  line  between  Hubbard  and  Jones,  and  de- 
clared that  the  lands  of  the  two  met  on  this  line.  But  it  did 
not  appear  that  Ellis's  declarations  or  acts  were  known  to  any 
person  through  whom  the  defendant's  title  passed,  or  that  any 
such  person  was  misled  thereby  or  induced  thereby  to  believe 
that  he  was  acquiring  title  to  the  disputed  premises  at  the 
time  he  purchased.  The  jury  returned  a  verdict  for  the  de- 
fendant^  upcm  which  a  judgment  was  entered,  and  the  plaintiff 
appealed.    The  other  foots  appear  from  the  opinion. 

/•  8.  Page^  for  the  appellant. 
Jame$  L.  Stark^  Jr.^  iost  the  appellee. 

By  CkHurt^  Walkbb,  C*  J.  This  was  an  action  of  qectment 
for  the  recovery  of  a  strip  of  land  in  the  northeast  quarter  of 
section  84,  township  89  north,  range  4  east.  Both  parties 
claim  irom  Samuel  Ellis  as  a  common  source  of  title.  Plain- 
tiff produced  a  regular  connected  chain  of  title  to  the  premises 
in  controversy.  And  a  recovery  was  opposed,  upon  the  ground 
that  Ellis,  and  those  claiming  under  him,  were  estopped  by 
matter  in  pai$  from  asserting  title.  The  doctrine  of  estoppels 
in  paUj  at  this  day,  seems  to  be' that  they  are  eqidtable,  and 
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not  legal,  when  they  relate  to  real  property.  An  estoppel  is 
defined  to  be  an  impediment  or  bar  to  the  assertion  of  a  right 
of  action  arising  by  a  man's  own  act,  or  where  he  is  forbidden 
by  law  to  speak  against  his  own  act.  It  extends  to  and  binds 
privies  in  blood,  privies  in  estate,  and  privies  in  law:  Co.  Lit 
852  a.  Lord  Coke  says  that  every  estoppel,  to  be  binding, 
ought  to  be  reciprocal,  and  should  bind  both  parties,  and  for 
that  reason  a  stranger  shall  neither  take  advanage  of  nor  be 
bound  by  an  estoppeL  That  because  it  concludes  a  man  from 
alleging  the  truth,  it  must  be  certain  to  every  intent,  and  must 
not  be  taken  by  argument  or  inference;  that  every  estoppel 
ought  to  be  a  precise  affirmation  of  that  which  creates  the 
estoppel,  and  not  by  way  of  recital:  Id. 

It  then  follows  &om  this  rule  that  mere  loose  ezj^ressionfl 
inadvertently  made,  in  ignorance  of  the  party's  rights,  or 
declarations  ambiguous  in  their  character,  cannot  create  a  bar 
to  the  assertion  of  the  truth.  And  it  is  a  well-recognised  rule 
that  declarations  which  were  not  acted  upon  can  never  operate 
as  an  estoppel.  They  are  said  to  be  odious  to  the  law,  and  it 
is  for  the  reason  that  they  prevent  the  assertion  of  the  truth. 
They  are  only  sanctioned  to  prevent  the  perpetration  of  fraud 
and  to  effectuate  justice.  When  a  party  stands  by  and  sees 
another  acting  to  his  injury,  and  the  owner  declares  Uiat  he  has 
no  claim,  equity  will  not  permit  him  afterwards  to  assert  his 
title  to  the  injury  of  the  person  he  has  thus  misled.  And  cases 
may  be  found  where  mere  silenoe,  by  the  true  owner  being  pres- 
ent and  failing  to  assert  his  right,  when  he  sees  a  person  pur- 
chasing the  property,  has  been  held  to  create  an  estoppel.  But 
to  operate  as  a  bar  to  the  assertion  of  his  right,  the  acts  of  the 
owner  must  contribute  to  the  injury  of  the  person  relying  upon 
the  bar  before  he  can  be  estopped. 

Mere  declarations  to  strangers,  unless  communicated  to,  and 
acted  upon  by  the  party,  will  not  operate  as  an  estoppel.  And 
generally,  when  the  avenues  of  information  are  equally  open  to 
both  parties,  there  will  be  no  bar.  Nor  is  the  party  holding 
the  title  bound  to  seek  the  other  and  inform  him  of  his  rights, 
when  he  is  in  no  default  The  owner  of  land,  having  his  title 
duly  recorded,  has  given  all  the  information  to  the  purchaser 
which  the  law  requires.  So  a  person  in  the  actual  occupancy 
of  h^  laud  gives  thereby  all  the  information  of  his  claim  which 
is  required,  unless  specially  interrogated.  In  case,  however, 
he  was  not  in  possession,  or  his  title  was  not  recorded*  it  would 
be  different 
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In  the  case  at  bar,  plaintifif's  title  was  on  record,  and  it  was 
the  duty  of  persons  desiring  to  purchase  to  examine  the  title 
of  record,  and  the  presumption  is  that  such  was  the  case.  If 
so,  they  were  fully  informed  that  Samuel  Ellis,  or  any  person 
through  whom  defendant  derives  title,  never  attempted  to  con- 
vey this  strip  of  land.  Nor  does  it  appear  that  any  person 
through  whom  defendant's  title  passed  was  ever  misled  or 
induced  to  believe  that  they  were  acquiring  title  to  these 
premises  at  the  time  they  purchased.  They  all  purchased  by 
metes  and  bounds,  and  acquired  all  the  land  they  purchased. 
And  by  what  pretense  it  can  be  insisted  that  those  claiming 
adversely  to  plaintiff  have  ever  been  wronged  by  any  declara- 
tions made  by  Samuel  Ellis  is  beyond  our  comprehension. 
When  they  have  no  conveyance  for  the  land,  have  never  con- 
tracted for  its  purchase,  and  never  paid  anything  for  it,  we  are 
unable  to  perceive  how  any  fraud  has  been  committed  by  Ellis 
in  his  lifetime.  It  is  true  that  this  strip  adjoins  the  land  pur- 
chased by  defendant  in  error,  but  that  does  not  give  him  title, 
even  if  Samuel  EUis  did  say  to  some  person  that  he  had  no 
claim  to  the  land.  Titles  to  land  are  not  so  fleeting  as  to  be 
acquired  or  lost  with  such  facility.  There  is  more  stability  in 
our  tenures  than  warrants  a  divestiture  by  such  slight  and 
trifling  acts  by  the  owner.  That  requires  more  solemn  and 
deliberate  action. 

Had  the  acts  which  were  proved  constituted  an  estoppel,  it 
would  have  been  simply  an  equitable  right  incapable  of  asser- 
tion in  a  court  of  law:  Wales  v.  Bogue^  31  111.  464.  There 
Cam  be  no  pretense  that  mere  oral  declarations  can  ever  trans- 
fer the  legal  title,  and  equitable  title  and  demands  are  not 
cognizable  in  a  court  of  law.  Even  if  this  were  such  an  estop- 
pel as  defendant  claims,  the  legal  title  is  in  Ellis's  heirs  or 
grantees.  After  a  careful  examination  of  the  adjudged  cases, 
we  are  unable  to  find  that  such  estoppels  can  be  made  avail- 
able in  a  court  of  law.  Estoppels  relating  to  real  estate,  so 
far  as  we  can  find,  have  been  uniformly  enforced  in  courts  of 
equity,  and  usually  by  injunction.  And  this  is  manifestly  in 
accordance  with  tiie  analogies  of  the  law.  Legal  rights  of 
action  or  defense  are  allowed  in  courts  of  law,  whilst  those 
which  are  equitable  are  alone  cognisable  in  a  court  of  equity. 
Equitable  titles  created  by  parol,  and  not  within  the  statute 
of  frauds,  can  only  be  enforced  in  a  court  of  chancery.  If 
such  an  estoppel  operates  to  transfer  title,  or  to  produce  that 
effect^  it  is  upon  the  principle  that  an  equitable  estate  has 
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been  created,  and  not  that  the  l^al  title  has  been  trans- 
ferred. 

In  some  cases  verbal  sales  of  land  are  taken  out  of  the  stat- 
ute of  frauds,  for  the  purpose  of  preventing  the  statute  from 
being  used  for  the  perpetration  of  the  fraud  it  was  designed  to 
prevent.  80  of  estoppels  relating  to  the  title  to  land,  if  the 
owner  does  by  parol  that  which  operates  as  a  fi«ad  and  in- 
justice upon  another  dealing  with  the  property,  equity  will 
not  permit  him  to  consummate  his  fi«ud  by  the  assertion  of 
his  legal  title.  In  Cochrane  v.  JJarroio,  22  DL  845,  this  court 
held  that  where  a  person  stands  by  and  permits  another  to 
purchase  land  to  which  he  had  title,  and  fSfdled  to  make  it 
known,  such  a  failure  to  assert  his  rights  constituted  an  equi- 
table estoppel.  But  an  estoppel  can  never  be  allowed  where 
it  would  itself  perpetrate  fraud,  work  injustice,  or  frdl  to  pro* 
tect  the  innocent.  In  those  states,  however,  where  equitable 
rights  are  regarded  and  equitable  relief  administered  in  their 
courts  of  law,  estoppels  are  allowed  to  be  asserted  in  such 
courts,  and  their  decisions  would  not  apply  to  our  i^stem  of 
jurisprudence. 

The  judgment  of  the  ooort  below  must  be  ravened,  and  the 
cause  remanded. 


Bbioppkl  ni  Pin^  What  Ooaiiinm:  See  J?^  t.  Jfelfiiitri^  SS 
Deo.  822;  note  SSN^  irliere  other  oesee  are  ooHected. 

KcrroppiLS  must  mi  Rboipbooal:  ChcU  t.  O&eH  SI  Am.  Deo.  ttBS;  Ai 
der  y.  WaUer,  60  Id.  688^  note  702. 

Ebioppxl  18  HOT  Crbatid  ST  AmoBBioin  Whss  amm  itot  Aiosbd  vtch^ 
mod  are  not  each  as  would  prodnoe  injury  to  the  party  to  wfaom  th^  aie 
made:  Driakettr.  Ifoter,  80  Am.  Dee.  106^  note  107. 

Ehtofpxl  18  DsnorsB  AvuLAmM  ja  Law  nr  Inxoaha:  See  Dkkertm  v. 
Board  qf  Committitmen  </  Ripleg  Co,,  68  Am.  Dee.  873.  Betoppel  may  he 
given  in  evidenoe  in  ejeetment  in  New  Torfc:  ITood  t.  Jadtaom,  22  Id.  001. 

Equitabui  BwoPFMi  ravBE  Takb  Plaoi  UHLns  Pastt  Smmio  ie 
Ayau.  HniHiLT  ov  iThaaheenaetnallymiaiedt  /eioett  t.  JliOisry  61  Am.  Dea 
761»  note  766. 

No  EerotnL  n  to  n  Tasbi  sr  Irnnunns  ooa  AMnmnr:  JUTe 
EaitUe,  21  Am.  Dee.  464. 

ADMiaaioK  BT  MnxAn  n  vor  BworCTLi  8kuHri  ▼•  Zuikigiot^  10 
Dea  660^  note  668L 

Thx  PRnroEPAL  oasi  »  OOMD,  aaongotfaen^inAtfT.  AM%74lBd. 
en  a  qneotioa  of  eatoppei  lalaed  hat  B0l  deeUed  is  tfM*  eMSi 
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Stbblinq  V.  Klbfsattlb. 

m  UntUMA^  911 

Ctovar  wnx  «ov  ODnauixT  CoMraL  Brmiwuo  Pibjobiiajioi^  imliwi  It  «■• 

■ft  tlM  tiiM  flKMttte  ihm  whole  eontiraot  on  both  Mm,  or  at  loMd^  watk 

port  of  (t  M  tho  oonrt  omi  orer  be  oelled  upon  to  enloroe;  bat  this  mle 

if  tnbjeet  to  eonie  ezooptiona,  and  emong  the  ezoeptioiia  are  the  oaiei  ol 

itneti  where  the  eoonderatioA  fa  entirop  bat  the  perf ormaiioe 


tPBomo  TwMmmMAJKM  or  Oonmiflr  whebsbt  Ohb  Pabtt  Sills  Tftior 
or  hAin>  to  another,  and  puts  him  in  poweirion,  agreeing  to  exeeate  te 
him,  on  payment  ol  the  porchaie  money,  a  title  bond,  conditioned  (or 
the  ezeention  of  a  deed,  aa  aoon  aa  he,  the  vendor,  obtaina  hfa  deed,  wiU 
be  decreed  in  the  Tendee'a  aoit  to  compel  the  ezeontion  of  the  title  bond» 
where  he  allagea  therein  the  payment  of  the  pnrohaae-mon^. 

Burr  for  specific  perfonnance.    The  opinion  elates  the  fiicts. 

W.  N.  Crane  and  W.  S.  SrnUhj  for  the  appellant. 

L.  M.  Ninde  and  R,  S.  Taylor^  for  the  appellee. 

By  Court,  Oreoory,  J.  Suit  by  Klepsattle  against  Ster- 
ling, to  enforce  the  specific  performance  of  a  contract.  It  is 
ayerred  in  the  complaint  that  on  the  16th  of  February,  1858, 
fbe  plaintiff  purchased  of  the  defendant  certain  described  land, 
far  the  sum  of  fifty  dollars,  and  that  the  defendant  put  the 
plaintiff  in  possession  of  the  premises,  and  agreed  with  him 
to  execute  a  title  bond  therefor  on  the  payment  of  the  pur* 
chase-money,  conditioned  for  the  conyeyance  thereof  to  the 
plaintiff  as  soon  as  the  defendant  got  his  deed  for  said  land; 
ttiat  the  plaintiff  has  fully  paid  the  defendant  for  said  land, 
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and  demanded  the  title  bond,  which  the  defendant  refused  to 
execute,  etc. 

A  demurrer  was  overruled  to  the  complaint.  The  defend- 
ant answered  in  two  paragraphs,  amounting  substantiallj 
to  the  genersLl  denial.  Trial  by  jury;  special  findings,  on 
which  the  circuit  court  decreed  specific  performance  of  the 
agreement  charged  in  the  complaint. 

The  evidence  is  in  the  record,  and  makes  a  strong  case  for 
the  plaintiff;  and  the  only  question  in  the  record  is,  Has  a 
court  of  equity  power  to  decree  the  specific  performance  of 
such  an  agreement? 

It  is  urged  that  this  contract  is  one  and  indivisible,  and 
therefore  the  plaintiff  has  failed  to  show  that  he  is  entitled  to 
specific  performance,  as  complete  relief  cannot  now  be  ob* 
tained,  the  defendant  not  having  the  legal  title  to  the  land. 

The  rule  that  a  court  will  not  compel  specific  performance 
unless  it  can  at  the  same  time  enforce  the  whole  ccmtract  on 
both  sides,  or  at  least  such  part  of  it  as  the  court  can  ever  be 
called  on  to  enforce,  is  subject  to  some  exceptions. 

In  cases  of  contracts  where  the  consideration  is  entire,  but 
the  performance  separate,  the  rule  does  not  always  prevail. 

The  case  of  Avery  v.  Longford^  1  Kay,  663,  was  this:  ^'In 
1852  the  plaintiff,  Avery,  was  a  general  merchant,  residing  in 
Boscastle,  in  Cornwall,  and  trading  in  coals,  timber,  building 
materials,  lime,  com,  malt,  manure,  and  other  articles  of  gen- 
eral merchandise,  and  the  defendant,  Langford,  was  also  a 
general  merchant  at  Boscastle;  and  litigation  having  arisen 
between  them  as  to  the  boundary  of  certain  lands  belonging 
.to  the  plaintiff  and  defendant,  it  was  compromised  upon  the 
terms  contained  in  a  written  agreement,  entered  into  between 
them  in  March,  1852,  which  were,  in  effect,  that  the  plaintiff 
should  purchase  of  the  defendant,  for  the  sum  of  sixteen  hun- 
flred  pounds,  all  the  defendant's  lands  at  Boscastle,  within 
certain  limits,  free  from  encumbrance;  Mr.  Langford  to  enter 
into  bond  conditioned  to  pay  as  liquidated  damages  to  Mr. 
Avery  the  sum  of  two  thousand  pounds  if  the  said  Langford 
be,  after  the  twenty-ninth  day  of  September  next,  concerned 
in  any  trading  establishment  within  the  district  comprised  be- 
tween Morwenstow  and  New  Quay,  and  Launceston  and  Bod- 
min. This  was  a  suit  by  Avery  for  specific  performance  of 
tbis  agreement.  Decree:  specific  performance^  with  costs;  the 
form  of  the  bond  to  be  settled  in  chambers,  if  the  parties 
differ."    When  it  is  remembered  that  a  court  of  equity  will 


Maj,  1865.]  Lewis  f .  Pbsnatt.  821 

reetrain  by  injunetton  the  Tiolatioo  of  sadi  an  agreement,  and 
perhaps  decree  specific  perfisrmance,  Beard  y.  Denmitj  6  Ind. 
200  [63  Am.  Dec.  880],  this  case  bears  a  strong  analogy  to 
the  case  at  bar. 

Mr.  Fry,  in  his  work  on  specific  performaDce,  on  the  author- 
ity of  the  case  of  ChmrnUe  v.  BeiUj  19  L.  J.  Ch.  82,  says:  '^Bot 
where  the  contract  is  to  do  a  thing,  and  to  execnte  a  deed  for 
that  purpose,  and  this  deed  is  not  merely  incidental,  but,  so  to 
speak,  coven  the  whole  of  the  ezecntory  part  of  the  contract, 
the  court  will,  it  seems,  enforce  the  contract  by  the  executkm 
of  the  deed,  though  the  acts  to  be  done  be  future,  and  to  be 
done  from  time  to  time." 

In  the  case  of  Ogden  t.  Ogden,  4  Ohio  St  182;  it  was  held 
that  an  agreement  to  execute  a  mortgage  to  pay  money  at  a 
fature  day  would  be  specifically  decreed. 

A  deed  of  defidasance  will  be  required  to  be  executed  when, 
by  fraud,  accident,  or  mistake  the  grantee  has  friled  to  exe- 
cute it:  Jaynea  ▼.  SuUhamj  8  Atk.  889;  Yimng  t.  Peocfty,  2  Id. 
258;  Walker  Y.Walher,  2  Id.  99. 

We  take  it  far  granted  that  the  defendant,  as  he  put  the 
plaintiff  in  possession  of  the  land,  and  agreed  to  make  a  con- 
veyance when  he  got  his  deed  therefor,  was,  at  the  time,  the 
equitable  owner  of  the  land,  with  the  right  of  possession,  and 
as  the  record  shows  this,  and  that  the  defendant  would  not  be 
entitled  to  his  deed  far  some  time  thereafter,  we  think  that  a 
specific  performance  maybe  decreed.  The  purchase-money 
being  fully  paid,  a  title  bond,  with  the  right  of  possession,  will 
forever,  under  our  statute  (2  Ghivin  and  Herd's  Statutes,  sec. 
586,  p.  283),  protect  the  plaintiff  in  his  possession,  and  make 
the  deed  of  conveyance  more  a  matter  of  form  than  otherwise* 
We  think  substantial  justice  was  done  in  this  case:  2  Id., 
sec  101,  p.  122. 

The  judgment  is  affirmed,  with  costs. 


Lbwis  V.  Fbbnatt. 

ISA  IXBXAHA,  98k] 

Affkllats  CkNiBT  WILL  HOT  Qo  OuTsmB  ov  i^»nftifcifc  and  hfltr  oral  prool 
ol  prooeodings  of  ft  lower  oonrt. 

QABNisHn  18  KOT  BBiomD  iBOM  DnmRo  ImisgrsiissM  to  DxnirDAST, 
by  fOMon  U  the  hck  thftt  before  the  soiiig  oat  of  the  writ*  he,  the  s>^ 
niihee^  had  admitfced  to  plemtiff  thftt  he  wee  indebfeed  to  the  atteohment 
defendant,  end  thath  if  gvniflhed,  he  woold  pay  the  money  to  the 
ylaintiif. 
Am.  Daa  Vol.  LXXXVU— SI 
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ATTAOflHXNT.    The  opinion  states  the  £EUSts. 

C  E.  Walker  and  E.  C.  NeuHxmbj  for  the  appellant 

B.  Major  J  for  the  appellees. 

BjLCourt,  Fra2EB,  J.  This  was  a  prooeeding  against  Lewis, 
as  garnishee.  He  answered,  denying  all  indebtedness,  etc.,  at 
any  time,  to  the  principal  defendant  in  the  suit.  To  his  an- 
swer the  plaintiffs  replied,  in  estoppel,  that  before  the  filing  of 
the  affidavit  in  garnishment,  he  admitted  and  represented  to 
the  plaintiffs  that  he  had  made  a  certain  purchase  of  property 
of  one  Bingham,  which  really  belonged  to  the  principal  de- 
fendant; and  that  a  portion  of  the  purchase-money  remained 
unpaid;  and  that  if  the  plaintiffs  would  garnishee  him,  Lewis, 
he  would  pay  the  same  to  the  plaintiffs,  by  means  of  which, 
before  Lewis  paid  such  purchase-money,  the  plaintiffs  were 
induced  to  and  did  prosecute  the  proceedings  in  garnish- 
ment, etc.  Lewis  demurred  to  this  reply;  his  demurrer  was 
overruled,  and  upon  this  ruling  error  is  assigned,  and  this  is 
the  only  question  arising  upon  the  record  of  the  court  below. 
3ut,  before  proceeding  to  its  consideration,  there  is  a  novel 
luestion  of  practice  in  this  cdturt  which  must  be  disposed  of. 

The  appellee  joins  in  error,  and,  after  submission,  pleads 
specially  to  the  assignment  of  error,  and  in  bar  thereof,  that, 
upon  the  trial  below,  Lewis  was  permitted  to  offer  evidence 
that  he  was  not  indebted  to  the  principal  defendant,  whereby 
the  plaintiffs  were  deprived  of  the  benefit  of  their  estopjx;!. 
The  appellant  moves  to  strike  out  this  plea.  The  issue  of 
fact  which  it  tenders  would  involve  an  investigation  here,  to 
ascertain  by  oral  proof  what  evidence  was  admitted  in  the 
court  below;  and  as  the  record  does  not  show  any  objection 
by  the  appellees  to  any  evidence  offered  below  by  the  appel- 
lant, in  consequence  of  which  we  must  presume  that  no  such 
objection  was  made,  we  have  the  appellee  claiming  here  that 
he  virtually  withdrew  his  reply  in  estoppel.  This  course  of 
practice  has  never,  that  we  are  aware  of,  been  attempted  in  a 
court  of  errors.  For  what  was  done  in  the  court  below  we 
must  look  only  to  the  transcript  of  its  record.  Every  part  of 
its  action  can  thus  appear,  if  the  parties  avail  themselves  of 
the  use  of  bills  of  exception;  and  where  this  has  not  been 
done,  it  would  be  strange  if  the  omission  can  be  supplied  by 
making  issues  of  fact  here,  upon  the  trial  of  which  we  are  to 
learn  what  was  done  below.  We  cannot  inaugurate  such  a 
practice,  and  accordingly,  we  direct  the  second  paragraph  of 
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the  appellees'  answer  here  to  be  stricken  out.  Indeed,  we 
would  do  this  on  our  own  motion,  or  wholly  disregard  it. 

We  now  come  to  the  question  in  the  record.  The  matter 
alleged  by  way  of  estoppel  falls  very  far  short  of  being  such. 
It  consists  merely  of  the  admissions  of  the  garnishee,  and 
that  the  plaintiffs  were  induced  thereby  to  commence  their 
proceedings  against  him  as  garnishee.  When  by  the  admis- 
sion of  a  fact  which  is  not  true  one  draws  another  into  a  line 
of  conduct  from  which  he  cannot  recede,  and  which  must  re- 
sult to  his  injury,  if  the  fact  be  otherwise  than  it  was  repre- 
sented, the  paity  making  the  admission  will  not  afterward  be 
permitted  to  show  the  truth  to  be  otherwise,  for  the  reason  that 
be  would  thereby  perpetrate  a  fraud  upon  the  party  whom  he 
had  misled. 

It  is  difficult  to  see  how  the  doctrine  could  apply  against  a 
garnishee,  as  such.  He  must  answer  under  oath,  and  to  estop 
him  from  answering  truly  would  be  to  require  him  to  commit 
perjury.  And,  then,  the  proceeding  seems  designed  to  enforce 
only  the  rights  of  the  principal  defendant  against  the  gar- 
nishee, and  apply  them  to  the  satisfaction  of  the  plaintiff's 
demand  against  him;  and  is  not,  probably,  designed  to  enable 
the  plaintiff  to  compel  the  performance  of  additional  obliga- 
tions which  have  arisen  in  his  own  behalf  against  the^ 
garnishee.  But  we  need  not,  and  do  not,  place  the  present 
decision  upon  either  of  the  grounds  last  alluded  to.  It  is 
sufficient  that  the  facts  pleaded  do  not,  at  any  rate,  constitutft 
an  estoppel.  The  plaintiff  parted  with  no  right,  and  relin- 
quished no  security;  he  stood  exactly  as  he  did  before  the- 
appellant  made  the  representations  to  him,  in  all  his  relatione 
with  the  whole  world,  except  that  he  commenced  his  proceed- 
ings of  garnishment,  and  thereby  incurred  costs.  And  the 
record  informs  us  that  the  appellant  at  once  offered,  in  open 
court,  to  repair  the  injury  by  confessing  judgment  for  such 
costs.  We  think  that  the  demurrer  should  have  been 
sustained. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  proceed  according  to  this  opinion. 


Ths  PBCrciPAL  CAfli  n  amD  to  the  point  that  the  admiinion  of  a  gar- 
nialioe  before  euit  that  he  ia  indebted  to  the  debtor  in  attachment  will  not 
eetop  him,  when  ■ummooed  m  fwnlihee^  to  dny  that  faott  Wardm  t.  Bakm\ 
54  Wli.  61. 


tS4  BuBonoM  «.  MoBBOw.  [Indianai 

BUBOTTOM  V.   MOBBOW. 
[M  ixKLAMA,  aoa.] 

AnmmxxAsraft  xxid  ohx>t  Asoit  Such  PsvoAimoitB  aaaxbbt  Lon  €V 
Pbopkbtt  ST  FxBB  M  pnidA&t  men  are,  under  aimQAr  eircoinetaiioe% 
aooaeloiiied  to  ezereiae;  and  therefore,  where  it  appeared  that  mill-owii- 
eri  were  not  aociutoined  to  insnre^  it  was  held  that  an  administnte, 
reoemng  a  null  as  part  of  his  deeedsnVa  estate^  was  not  liablo^  en  its 
k)ss  by  fire,  for  .failure  to  insore. 

AraniriBTBAaoB  is  hot  Chaboxabli;  Obdetabilt,  with  Bum  or  Baal 
Estate  which  aocraed  during  his  administration. 

Bbal  Bstati,  unubsb  OiHXBwm  DisrosED  of,  Qo»  to  Hubs,  and  not 
to  the  ezeentor,  and  a  mere  power  given  to  the  azeentor  to  sell  real 
estate  does  not  give  him  a  rig^t  to  the  possession  thersof ;  hut  to  entitle 
him  to  snch  possession,  the  land  or  ils  nsufroot  must  be  sTpresily  giysn 
to  him  by  the  wiU. 

Snrr  against  adminiBtrator  for  waste  and  maladministra- 
tion.    The  opinion  gtates  the  fetets. 

N.  B.  Bairden^  O.  JEToUand,  and  0.  C.  BinUejfj  for  the  ap- 
pellant. 

/.  D.  Howland  and  L,  Barbour^  for  the  appellee. 

By  Court,  Frazeb,  J.  This  was  a  suit  against  an  adminis- 
trator with  the  will  annexed,  for  waste  and  maladministra- 
tion. The  judgment  below  was  for  the  defendant.  The  cause 
was  tried  by  the  court,  a  jury  having  been  waived.  The  facts 
were  found  specially,  and  we  think  that  the  evidence  was 
sufficient  to  justify  the  findings. 

But  there  are  two  questions  of  law  in  the  record  which  de- 
mand our  consideration. 

1.  A  mill,  which  was  leasehold  property,  was  destroyed  by 
accidental  fire,  being  at  the  time  it  was  burned  let  to  responsi- 
ble parties,  who,  by  the  terms  of  their  lease,  were  bound  to 
repair,  but  who  became  insolvent,  so  that  the  money  was  not 
made  upon  their  liability,  though  it  was  reduced  to  judgment. 
It  is  contended  that  the  administrator  ought  to  have  kept  the 
property  insured,  and  that  he  is  liable  for  having  neglected  to 
do  so.  No  authority  is  cited  for  this  proposition,  and  we  know 
of  none.  What  little  there  is  in  the  books,  so  for  as  our  search 
and  that  of  counsel  has  extended,  is  the  other  way:  Williams 
on  Executors,  1638;  2  Harrison's  Digest,  2998.  These  works 
cite  Bailey  v.  Oovldy  4  Younge  &  C.  221. 

But  we  think,  with  the  judge  who  tried  the  case  below,  that 
the  administrator  ought  to  be  held  to  adopt  such  precautions 
against  loss  of  property  by  fire  as  prudent  men  are,  under 
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similar  dreamBtaiioes,  acctwtomed  to  exercise  to  indemnify 
tfaeiDselves  against  the  like  caaoalty.  This  would  be  bat 
reascmable  care,  and  ordinaiilj  an  administrator  is  held  to 
that  The  decided  weight  of  the  evidence  was  that  mill- 
owners  in  that  region  were  not  generally  in  the  habit  of 
insaring,  in  consequence  ct  the  high  rates  of  premiom  de- 
manded. 

2.  Was  the  administrator  in  this  case  ehaigeable  with  the 
rents  of  the  real  estate  accnied  during  his  administrationf 
Ordinarily  he  woold  not  be,  but  here  theie  was  a  will,  and  the 
question  depends  upon  it. 

The  provisions  of  the  will  are  as  follows:  ''  The  dwelling- 
house  and  lot  (except  that  part  of  it  occupied  by  a  stora^ 
which  stood  thereon),  with  certain  specified  village  lots,  were 
devised  to  the  widow,  who  is  plaintiff  in  this  suit.  Certain 
specific  bequests  were  also  made,  and  to  the  widow  an  annuity 
of  five  hundred  dollars.  The  residue  of  the  estate,  '^  both  real 
and  personal,"  was  given,  in  equal  parts,  to  a  nephew  and 
sister  of  the  testator.  It  was  directed  that  the  nephew,  one 
John  J.  Rubottom,  who  was  made  an  executor  (with  two 
other  persons),  should,  with  the  counsel  of  his  co-executors, 
continue  the  business  of  miUing  and  merchandising,  as  the 
testator  had  conducted  it,  and  had  endeavored  to  instruct 
John  J.  The  real  estate  not  specially  devised  to  the  widow 
consisted  of  a  house  and  lot  used  in  connection  with  the  mill 
for  a  miller's  dwelling,  a  warehouse,  and  a  storehouse,  with 
the  ground  upon  which  they  stood,  and  which  were  used  in 
conducting  the  mercantile  and  milling  business,  and  also 
several  tracts  of  farming  lands. 

The  law  is  too  well  settled  for  controversy,  that  real  estate, 
unless  otherwise  disposed  of,  goes  to  the  heirs,  and  not  to  the 
executors,  and  that  a  mere  power  given  to  the  executor  to  sell 
real  estate  does  not  give  him  a  right  to  the  possession  thereof; 
that  to  entitle  him  to  such  possession,  the  land  or  ito  usufruct 
must  be  expressly  or  by  necessary  implication  given  to  him 
by  the  will.  Such  is  not  the  testament  in  the  case  before  us. 
A  portion  of  the  real  estate  was  by  it  expressly  given  to  the 
widow,  and  the  residue  of  the  estate,  ^^  both  real  and  personal," 
subject  to  specific  bequesto,  was  disposed  of  to  the  nephew  and 
sister  of  the  testator,  thus  clearly  indicating  an  expectation 
on  his  part  that  it  would  not  be  necessary  even  to  sell  all  the 
real  estate.  Except  as  to  such  of  it  as  was  necessary  for  the 
mercantile  and  milling  operations,  there  is  nothing  whatever 
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upon  which  to  rest  the  implicatioii  that  the  testator  intended 
that  the  executor  should  take  poesesRion  of  the  real  estate  or 
receive  its  rents  and  prolSts.  It  is  true  that  the  wife's  annuity 
was  a  charge  upon  it,  for  the  satisfEtction  of  which  it  might  he 
necessary  to  sell  it,  but  the  right  to  its  possession  and  profits 
does  not  by  any  means  result  therefrom:  Doe  ez  dem.  Clenden" 
ning  y.  Lanius,  8  Ind.  441  [66  Am.  Dec.  518].  It  may  fiedrly 
be  implied  that  John  J.  Rubottom,  as  executor,  should  use 
the  storeroom,  warehouse,  and  miller's  dwelling  in  conduct- 
ing the  milling  and  mercantile  business  as  he  was  by  the  will 
directed  to  do.  He  became  executor,  and  did  so  until  his 
resignation,  when  the  appellee  was  appcnnted  administrator 
with  the  will  annexed.  This  right,  if  implied,  was  incident  to 
the  authority  to  conduct  the  business  directed.  But  as  we 
understand  the  will,  that  authority  was  personal  to  John  J. 
Rubottom,  ceasing  when  he  ceased  to  be  executor,  and  did  not 
continue  as  it  would  if  given  to  the  exeoutors  generally  in  the 
bands  of  the  administrator  de  bani$  non:  2  Chivin  and  Hord's 
Statutes,  489. 
The  judgment  is  affirmed,  with  costs. 


LiABQjTT  ov  ExBomroB  OE  ABMimnmAiOB  vob  Loss  ov  FXMMPBBrr.— 
It  11  not  matat  to  diiciiat  bwd  the  liabflitj  of  gaPBCotopi  or  adminislmton  for 
loBMs  in  thoooono  of  the  maoagenwiit  of  the  estate^  astern  bad  invBetmonti^ 
failure  of  duty  on  the  part  of  the  repreaentatiTe»  and  the  likOb  Bat  there  are 
oaaee  in  whioh  property  oomee  fnUy  into  the  poMoerion  of  the  ezeontor  and 
administrator,  and  la  afterwarda  wroDgfoUy  taken  from  him  or  lost  liy  aocndent 
or  oasnalty,  and  it  is  these  which  we  wish  to  oonsider. 

Execators  and  administrators  are  nsoally  oompensated  in  the  United  States 
for  their  services  in  care  of  the  property,  and  they  are  therefore  held  liable 
for  property  coming  to  their  possession,  as  ordinary  bailees  for  hire^  and  are 
bound  to  Qse  the  ordinary  care  which  a  prudent  man  would  bestow  on  his  own 
property:  if tfe/i  t.  Iftfo^i;  6  Bach.  Eq.220;  TM^  t.  JJohwt,  7  &  0. 163;  and 
they  are  held  not  to  be  insurers  against  loaees  by  aooident  and  casualty  not 
the  result  of  their  own  negligence:  Mikeil  t.  Mtkell,  6  Bioh.  Eq.  220;  though 
it  was  hM  otherwise  in  England:  Onm  t.  SmUh,  7  East^  268;  but  this  case 
was  overruled  in  the  late  case  of  Job  t.  Job,  L.  R.  6  Ch.  Div.  5e2|  where  it  is 
decided  (on  the  ground  that  these  offioers  are  not  oompensated  in  England) 
that  their  liability  is  that  of  gratoitoos  bailees,  and  that  th^  are  responsibls 
only  in  case  of  wOlful  default. 

The  executor  or  administrator  is  certainly  not  liaUe  for  k)ss  of  goods  taken 
by  the  public  enemy:  ReacCB  Com,  6  Coke,  84  a;  Wentworth's  Executors,  234. 
Where  goods  were  stolen  by  burglars  firom  the  possession  of  the  executor,  it 
was  held  that  he  was  not  liable  for  their  loai:  Jones  t.  LewU,  2  Ves.  8r.  240. 
In  Sievena  v.  Cfage,  66  N.  H.  176,  where  funds  were  deposited  in  a  safe  and 
were  stolen  by  robbers,  the  exeontor  was  held  not  liable.  Funds  deposited 
in  a  bank,  and  lost  through  the  insolvenqr  of  the  bank,  were  held  not  charge- 
able to  the  exeontor:  TmU^  t.  ffotuer,  7  ^  C.  163.    In  BaOe^  t.  Oomid,  4 
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Tooxigo  ft  O.  821,  it  Is  held  fhat  tiie  reprenentative  of  a  daoedenf  ■  aiteto  it 
Doi  bound  to  insure  or  oontinne  insonnce  on  tiie  propertyof  the  estate,  and 
will  not  be  liable  if  he  fail  to  insure  and  the  property  is  lost*  Where  an  ex- 
eeator  in  the  exercise  of  ordinary  care  delayed  for  four  months  selling  a  yalu- 
able  bird,  for  the  purpose  of  obtaining  a  better  price  for  the  estate,  and  the 
bird  died,  he  was  held  not  liable.  The  cases  npon  this  topio  are  few,  bat 
theae  instsnoes  iUnstrate  the  extent  of  liability  undsr  saeh  dreiunstanoes  of 
loss  as  show  no  nsgiigsnoo  en  the  pert  of  the  exeootor  or  administrator. 


Indiana  and  Ginoinnati  B.  R  Go.  v.  Guabd. 

fM  IiroxAiiA,  SS2.] 

In  iNPiuTik,  1Uif.ioai»  CoHPAHm  axm  Rbquibsd  nt  Statutb  to  Fuks 
TBXSSL  RoAiM^  and  the  law  so  providing  ii  oonstmed  as  a  police  regula- 
tion for  the  safety  of  the  poUic;  and  therefore  the  foot  that  a  railraad 
mns  alongside  of  a  poblio  highway  wonld  seem  to  require  p**«l««y  owe 
on  the  part  of  the  compsny  in  complying  with  the  law. 

Lboulatub^  nr  Ba-sffAcnHo  Law  without  CiiAiroa  or  AMMKTOtmn,  Is 
deemed  thereby  to  adopt  the  oonstmotion  placed  upon  it  by  the  ooutib 

AcnoN  for  value  of  an  animal  killed  by  defendant'!  loco- 
motive.   The  opinion  fltatee  the  facts. 

D.  S.  MojOT^  for  the  appellant. 

W.  8.  Holmanf  for  the  appellee* 

By  Conrt,  Rat,  J.  The  qnestiong  presented  by  these  records 
are  identical.  The  pleas  in  the  one  case  are  bnt  copies  of  the 
papers  filed  in  the  other,  di£Eering  alone  in  the  date  of  the  oc- 
cnrrence  and  the  value  of  the  animals  killed.  The  mlings 
of  the  conrt  were  the  same  in  both  cases.  A  statement  of  the 
pleadings,  the  judgment,  and  the  facts  in  the  one  case  ?Fill 
therefore  be  sufficient. 

The  appellee  instituted  a  suit  for  the  value  of  an  animal 
killed  by  the  locomotive  of  the  appellant,  where  the  railroad 
was  not  fenced.  The  defendant  answered  by  one  paragraph, 
to  which  a  demurrer  was  sustained.  Defendant  then  filed 
three  additional  paragraphs  to  his  answer,  to  the  third  of 
which  a  demurrer  was  sustained.  Trial  upon  the  other  issues, 
and  judgment  for  the  plaintiff. 

The  complaint  charges  that  said  railroad  company,  on  the 
eighteenth  day  of  February,  1864,  was  running  a  train  of  cars 
on  said  railroad,  in  Dearborn  County,  Indiana;  that  said  lo- 
comotive and  train  struck  and  ran  over  and  killed  a  brown 
mule  belonging  to  said  plaintiff,  of  the  value  of  three  hundred 
dollars;  and  that  said  railroad  was  not,  at  said  time  and  plaos 
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when  aaid  mnla  was  killed,  fenoed  in  by  said  defeodant,  in 
manner  and  foim  as  in  the  statute  provided. 

The  first  and  third  paragraphs  of  the  defendant's  answer 
are  substantially  the  same,  the  third  being  intended  to  be  a 
Jittle  more  specifio,  and  it  will,  therefbroi  only  be  notioed. 
This  paragraph  alleges  ^^that  said  mole  was  killed  on  the 
track  of  said  railroad  between  Lawrenoeborgh  and  the  line 
dividing  the  states  of  Indiana  and  Ohio,  and  that,  at  the 
time  of  the  construction  of  said  railroad,  the  said  defendant 
acquired  the  right  of  way  for  said  road  over  a  strip  of  ground 
one  hundred  feet  wide  from  Lawrenceburgh  to  the  state  line 
aforesaid,  and  was  still  in  possession  and  had  control  of  the 
same  at  the  time  of  killing  said  mule;  that  there  was  a  state 
turnpike  road  or  public  highway  along  the  west  side  of  said 
strip  of  ground  or  right  of  way  adjoining  thereto;  that  at  the 
time  of  killing  said  mule,  said  j^Udntiff  su£fered  and  permitted 
said  mule  to  run  at  large  upon  said  public  highway,  well  know- 
ing that  said  public  highway  adjoined  said  right  of  way  of 
the  said  defendant;  that  said  mule  strayed  from  said  high- 
way upon  said  railroad  track  and  was  killed;  and  that,  at  the 
time  of  the  killing,  said  locomotive  and  train  were  run  and 
conducted  with  prudence  and  care." 

The  first  act  of  the  legislature  on  the  subject  of  railroad 
companies  fencing  their  roads  will  be  found  in  the  laws  of 
1853,  page  118;  the  next,  amendatory  of  the  former,  will  be 
found  in  the  laws  of  1859,  page  105,  and  the  last,  which 
repeals  all  former  laws,  will  be  found  in  the  laws  of  1863,  page 
25. 

This  court,  in  the  cases  of  Jfodwon  &  L  R.  R.  Co.  v.  WhUs^ 
neck^  8  Ind.  217,  Indianapolis  &  C  R.  R.  Co,  v.  Toumsend^  10 
Id.  38,  New  Albany  and  Salem  R.  R.  Co.  v.  Tilton,  12  Id.  3  [74 
Am.  Dec.  195],  and  New  Albany  &  S.  R  R.  Co.  t.  Maiden,  12 
Id.  10,  held  "  that  the  act  of  March  1, 1853,  is  in  the  nature 
of  a  police  regulation,  designed  to  promote  the  security  of 
persons  and  property  passing  over  the  road,  and  hence,  though 
the  owner  of  the  animal  be  not  an  adjoining  proprietor,  and 
be  guilty  of  negligence  in  permitting  it  to  sttaj  upon  land 
adjoining  the  toad,  he  may  recover  if  the  company  has  fiEdled 
to  comply  with  the  requirements  of  the  statute." 

The  l^islature,  with  this  construction  giv^n  to  the  act  by 
repeated  decisions  of  this  court  before  it,  has  carefully  avoided, 
in  the  amendments  it  has  made  to  the  act,  any  material 
change  that  could  relieve  it  from  the  force  of  these  rulingk 
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We  most  regud  fbe  legislation  upon  this  act  as  folly  adopt- 
ing the  oonetmction  placed  upon  it,  and  whatever  views  we 
anay  entertain  as  to  the  proper  interpretation  of  the  language 
of  the  statute,  still,  after  such  repeated  and  uniform  construo- 
ikm  has  been  given  to  it,  and  the  makers  of  the  law  have  so 
plainly  acquiesced  in  this  construction,  we  do  not  feel  at 
liberty  to  discuss  its  correctness.  The  cases  under  consider- 
ation present  no  new  points  for  decision.  The  railroad  com* 
pany  was  bound  to  fence  its  road,  and  the  fact  that  it  ran 
alongside  of  a  public  highway,  construing  the  law  as  a  police 
regulation  for  the  safety  of  the  public,  would  seem,  in  the 
ease  at  bar,  to  require  particular  care  in  complying  with  the 
provisions  of  the  act. 

The  judgments  are  affirmed,  with  three  per  cent  damages  in 
each  case,  and  costs. 

DUTT  OF   RAn.W>AP  TO    FeSOE,   ASl>  VlUBITT  ov  L^ws  RwuLAToro 

Fmcnio  or  RAn.iiOiiP8;  See  New  Albcmif  A  8,  E.  i?.  Co.  ▼.  TVton,  74  Am. 
Deo.  196^  and  note  200i  A  railroad  oompaay  is  withoat  doabt  liable  for  atook 
killed  or  injured  at  a  point  where  it  ia  required  by  law  to  fenoe  ita  traok,  and 
haa  not  dooa  ao:  LomSaMe  ilT.  A.  Jb  O.  R  R.  Oa.  ▼.  Zmk,  S6  Ind.  219;  and 
tfaia  witbont  referenoe  to  the  qneitioa  of  ita  oiwn  negligenoe  or  of  fault  on 
pluntiff 'a  pert:  J^€n(mMe  If.  ift  /.  R.  R.  Co.  ▼.  Ro$i,  87  Ind.  540,  both 
eiting  the  principal  oaae. 

IdwisLATiTBS  nr  Rx-xNAOiDio  SxATim  WITHOUT  Ohahob  or  Aiain>- 
jonr  ia  deemed  to  adopt  ecoatmctioa  put  i^on  it  by  the  oouta:  IndkmapoUt 
saR.B.Oo.Y.  MeOme^,  24  Ind.  286^  citing  the 
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(M  IMDIAMA,  CM 

Ynaaat  BxsrmasMD  nr  Pi.Anr  Ajn>  Ddxaht  Ofposeeioh  to  All  Bmnrcn 

ought  inatantly  to  be  aet  aaide. 
Iv  DanBioN ixEOM  or  Pubuo  UnLrrr  of  Pboposid  Hioswat,  iHiile  it  ia 

neoeaaary  to  oonaider  the  wanta  of  the  partioolar  neighborhood  which 

deairea  it|  yet  the  intereeta  of  the  oomnumity  ontaide  of  aooh  neighbor^ 

bood  oof^t  not  to  be  diarigarded. 
Is  ternticnrATioH  ov  Public  Utiuzt  ov  Pkofosbd  Exohwat,  damagaa 

idiich,  if  it  were  eatabliahedy  would  have  to  be  paid  for  the  land  appro* 

priated  ought  to  be  taken  into  conaideration. 
T^T  m  KOT  to  bb  Dbbkbd  Huhwat  of  Publzo  UnLRT  whichp  if  eatab- 

liabed,  wonld  render  unfit  for  nae  another  of  mnoh  greater  importanoe^ 

a%  for  ezample»  an  important  line  of  railway,  or  make  the  tranait  of  paa- 

aangera  upon  the  latter  aerionaly  dangeroua. 
Oboubd  Usbd  fob  Railway  Owbbd  bt  Pbivatb  Oobfobatioh,  if  it  can  be 

impropriated  at  all,  in  whole  or  in  parti  under  the  right  of  eniiMit  do* 

nain,  oaUnot  be  ao  appropriated  withost  being  paid  lor. 
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AmAL  Lm  vsom  Diamon  or  Cocutt  Board,  upon  Petition  ior  Biok- 
WAT,  to  the  effect  that  the  road  ahonld  not  be  established  unless  the  pe- 
tttionen  would  pay  damages  fixed  by  the  yiewers,  who  reported  that 
the  road  woald  not  be  of  public  utility,  and  assessed  damages  in  favor  of 
certain  of  the  persons  through  whose  lands  it  would  pass. 

bf    PROCnDIVQ  TO  ESTABUSU  HlQHWAT,  ObJIOTION  THAT  NaMBS  OF  PiR- 

flONB  THROUGH  WHOSS  Lards  It  wixx  Pam  are  not  sufficiently  denoiad 
in  the  petition  is  waived  if  not  made  before  the  appointment  of  viewan^ 
especially  if  not  made  by  such  persons  themselves. 

IV  VlBWIRS    AlTOINTlD    TO    LaT    OUT    HlGHWAT    FdO)    "XHaLOBURX"  OR 

BouTE  petitioned  for,  the  owner  of  which  will  not  conssnt  that  the  road 
shall  be  located  through  it,  and  they  ascertain  that  a  good  route  for  a 
road  can  be  otherwise  had,  they  cannot  locate  the  road  through  saoh 
indosure;  nor  can  they  locate  it  upon  such  other  route  if  such  rovia 
would  be  an  essential  departure  from  the  route  mentLoDed  in  the  peti- 
tion. 

If  Rkfort  of  Viewers  Affoirted  to  Lat  out  HranwAT  s  Silemt  0(ur« 
CSRNINO  Inoloburb  ou  the  route,  it  will  be  presumed  tiiat  there  is  nfln% 
or  that  the  owner  has  given  the  consent  required;  and  the  seme  prssum^ 
tion  will  be  entertained  where  the  decision  of  the  county  board  has  beaa 
appealed  from,  and  tried  by  a  juiy,  and  a  general  verdict  has  been  fsBp 
dered  for  the  petitioners. 

O0UR8R  OF  Proobedirq  Rbquirrd  rt  Statute  wbrr  Incdloburbe  Irtbi* 
FERR  is  not  prereqninta  to  the  Juxisdiotioii  of  the  oounty  board  to  aatab> 
Ush  a  highway. 

JURIBDIOnOH  WnJi  HOT  RR    DrBMRD  TO  BATE  BEER  ACQUIRED  RT  OOURTI 

Board  to  establish  a  highway  unless  the  &Msts  necessary  to  give  the  juiia* 
diction  appear  affirmatively  on  the  record;  bat  when  the  jurisdiction  haa 
been  obtained,  the  same  presumption  will  be  indulged  in  favor  of  the 
regularity  of  all  subsequent  proceedings  as  la  entertained  in  ordinary 
in  courts  of  general  j\ 


Pbtition  for  establishment  of  a  pablic  highway.  The  ofiiii- 
ion  states  the  £Etcts. 

a.  H.  VosBj  T.  A.  BendriekB^  and  0.  B.  Hordj  for  the  appel- 
lants. 

D,  Mos8y  J.  (ySrienj  and  B.  K.  EUioU^  for  the  appellees. 

By  Court,  Fra2Bb,  J.  This  was  a  petition  for  the  establish- 
ment of  a  public  highway.  Upon  remonstranoe,  the  board  of 
oommissioners  appointed  reviewers,  who  reported  that  the  pro- 
posed road  would  not  be  of  public  utility,  and  also  assessed 
the  damages  of  John  Crossley  at  fifteen  dollars,  of  Gustavus  EL 
Voss  at  five  dollars,  and  the  P.  &  I.  R.  R.  Co.  at  one  hundred 
dollars;  and  thereupon  the  board  dismissed  the  petition  unless 
the  petitioners  would  open  and  maintain  the  road  at  their  own 
expense.  The  petitioners  appealed  to  the  court  of  common 
pleas,  where  the  question  of  the  public  utility  of  the  road,  and 
of  the  damages  of  the  remonstrants,  were  submitted  to  a  jury. 
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The  verdict  was,  that  the  proposed  road  would  be  of  public 
utility;  that  Crossley's  damages  would  be  twenty  dollars,  and 
that  neither  Voss  nor  the  railroad  company  would  be  entitled 
to  any  damages.  Over  a  motion  for  a  new  trial  by  the  remon- 
etrante,  there  was  judgment  upon  the  verdict,  and  the  remon- 
strants appeal  to  this  court. 

This  judgment  must  be  reversed.  The  verdict,  upon  the 
BubJ9ct  of  damages  especially,  seems  to  have  been  rendered  in 
utter  defiance  of  all  the  evidence,  and  the  court  below  should 
not  have  hesitated  an  instant  to  set  it  aside.  Upon  that  sub- 
ject there  was  no  real  conflict,  and  the  evidence  itself  appears 
on  its  face  so  reasonable  and  obviously  true  that  we  cannot 
doubt  our  duty.  As  to  Voss,  the  evidence  was  that  between 
four  and  five  acres  of  his  land,  renting  for  four  dollars  per  acre, 
would  be  occupied,  and  two  thousand  rails  would  be  required 
to  fence  it.  There  is  no  evidence  whatever  that  the  road  would 
benefit  him.  As  to  the  railroad  company,  the  proposed  road 
is,  for  a  distance  of  about  two  miles  and  three  quarters,  to  run 
ten  feet  from  the  east  rail  of  the  railroad,  except  where  fills 
and  grades  will  prevent,  thus  occupying  thirty  feet  of  their 
right  of  way,  the  use  of  a  part  of  which  is  abi9olutely  neces- 
sary for  railroad  purposes.  In  many  places  the  ditch  would 
occupy  aU  the  space  between  the  railroad  and  the  proposed 
highway,  rendering  it  impossible  to  fence  for  the  protection  of 
the  railroad  track.  The  property  and  trains  of  the  company 
would  thus  be  constantly  endangered,  and  the  use  of  its  rail- 
road be  dangerous  to  passengers  upon  it.  There  is  nothing 
whatever  to  indicate  that  the  railroad  company  would  derive 
any  advantage  from  the  proposed  highway,  nor  is  it  easy  to 
conceive  how  that  would  be  possible.  In  such  a  state  of  facts, 
a  verdict  finding  that  the  company  would  sustain  no  damage 
whatever  is  surely  not  to  be  permitted  to  stand,  unless  the 
court  is,  in  all  cases,  wholly  to  refuse  to  exercise  that  author- 
ity over  the  verdict  which  it  is  as  much  its  duty  in  a  clear 
ease  to  exercise  as  it  is  to  try  the  case  at  all. 

Upon  the  question  of  the  utility  of  the  proposed  road,  it  ap- 
peared that  it  would  be  dangerous  to  the  public  to  use  it  so 
near  to  the  railroad;  that  there  were  other  routes,  equally  eli« 
gible  in  other  respects,  free  firom  that  objection,  and  which 
would  not  interfere  with  the  corporate  franchises  of  the  rail- 
road oomimny.  Now,  in  determining  the  question  of  utility,  it 
is,  of  course,  necessary  and  proper  to  consider  the  wants  of  a 
single  neighborhood.    But  we  must  also  look  beyond  that.  ,  It 
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would  be  absurd  to  shut  our  eyes  to  the  interests  of  the  whole 
community  outside  of  the  particular  neighborhood  which 
needs  the  sought-for  highway;  and  it  would  be  impossible  to 
say  that  that  was  a  highway  of  public  utility  which  would  ba 
of  great  convenience  to  the  people  of  a  small  given  territory, 
but  the  establishment  of  which  would  either  render  unfit  for 
use  another  highway  of  vastly  greater  public  importance,  or 
put  in  serious  danger  the  many  thousands  of  people  having 
occasion  to  use  that  other  more  important  way.  In  a  legal 
sense^  this  railroad  is  such  a  public  highway,  though  owned 
by  and  operated  for  the  profit  of  a  private  corporation.  It 
may  be  true  that  it  is  subject  to  the  great  sovereign  right  of 
eminent  domain,  and  that  it  might  be  taken  fit>m  end  to  end 
for  a  common  public  road,  if  it  can  be  supposed  to  be  possible 
that  the  public  would,  on  the  whole,  be  benefited  thereby. 
But  in  the  very  nature  of  things,  that  state  of  facts  would 
scarcely  exist,  unless  no  other  practicable  route  for  such  com* 
mon  road  could  be  had.  And  so,  under  like  necessity,  and 
where  the  interests  of  the  great  public  required  it,  it  may  be 
that  the  franchises  of  the  corporation,  to  a  greater  or  lees  ex- 
tent, might  be  taken  for  public  use,  and  appropriated  to  a 
common  highway.  But  in  either  case,  the  property  of  the  cor- 
poration, like  that  of  a  citixen,  must  be  paid  for.  The  consti- 
tution of  the  state  requires  it,  and  neither  courts  nor  juries 
have  any  power  or  right,  in  law  or  morals,  to  say  otherwise. 
And  then  the  amount  of  such  compensation  becomes,  in  the 
very  nature  of  things,  an  element  to  be  considered  in  determin- 
ing the  question  of  public  utility.  Will  it  cost  the  publio 
more  than  it  will  be  worth?  In  the  case  in  hand,  the  evi- 
dence discloses  no  fact  tending  to  show  any  necessity  what- 
ever for  interference  with  the  franchises  of  the  oorporatiocL 
80  far  as  there  is  any  evidence  upon  that  subject  (and  the 
onus  was  upon  the  petitioners),  it  tends  to  show  that  another 
and  a  better  location  for  the  road  could  be  had  which  would 
equally  well  accommodate  the  neighborhood.  But  it  is*need- 
less  to  pursue  the  subject  Enough  has  been  said  to  show 
that,  in  view  of  the  well-settled  doctrines  of  the  law  touching 
the  matter,  the  finding  of  the  jury  upon  the  question  of  publio 
utility  was  clearly  against  the  evidence. 

Whether  existing  law  authorizes,  under  any  circumstances, 
the  taking  of  any  part  of  the  property  of  the  P.  &  L  B.  B.  Ca 
for  a  common  highway,  it  is  not  necessary  now  to  determine 

suming  that  it  may  be  taken  (an  opinion  to  which  we  in- 
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dine),  we  have  indicated,  in  general  terms,  the  cironmstancea 
which  would  authorize  it,  and  that  they  necesearily  enter  into 
the  question  of  the  utility  of  the  proposed  highway. 

A  number  of  other  questions  are  agitated  in  the  briefs,  which 
may  be  shortly  disposed  of. 

We  are  of  opinion  that  the  petitioners  had  a  right,  under  the 
statute,  to  appeal  from  the  action  of  the  board  of  commission- 
ers, as  fhey  did:  1  Oavin  and  Herd's  Statutes,  p.  864,  sec  26. 

The  petition  represented  that  the  lands  of  " Weaver," 

and  others  named,  would  be  affected  by  the  proposed  road. 
Inasmuch  as  it  appears  in  the  record  elsewhere  that  the  lands 
of  three  Weavers, — Michael,  Benjamin,  and  Peter, — all  of 
whom  are  petitioners,  would  be  affected,  we  think  the  defect 
in  the  original  petition  is  cured;  and  at  any  rate,  objections  of 
that  character,  if  not  made  before  the  appointment  of  viewers, 
ought  not,  we  think,  to  be  entertained  afterward,  especially  if 
made  by  other  parties. 

Section  16  of  the  highway  act,  1  Gavin  and  Herd's  Statutes, 
863,  which  prohibits  the  viewers  from  locating  a  highway 
through  an  inclosure  without  the  owner's  oonsfnt,  unless  a 
good  way  cannot  otherwise  be  had,  is  intended  for  the  govern- 
ment of  the  viewers,  and  if  they  find  such  inclosure  upon  the 
route  petitioned  for,  the  owner  of  which  does  not  so  consent, 
and  they  find,  upon  examination,  that  a  good  route  for  a  road 
can  be  otherwise  had,  the  statute  makes  such  facts  an  absolute 
bar  to  the  establishment  of  a  highway  there,  and  the  viewers 
are  not  possessed  of  a  roving  commission  which  gives  them 
authority  to  locate  a  road  in  any  place  materially,  if  at  all, 
different  from  that  mentioned  in  the  petition.  The  statute 
which  requires  them  to  locate  it  on  the  best  ground  ought  not 
to  be  held  to  authorize  them  essentially  to  depart  from  a  defi- 
nite route  petitioned  for.  When  the  report  is  silent  as  to  the 
interference  of  any  such  inclosure,  it  would  be  in  accordance 
with  the  rule  applicable  in  other  cases  to  assume  that  there 
was  no  such  inclosure,  or  that  the  owner  had  given  the  requi- 
site consent.  When  the  case  is  appealed,  and  tried  by  a  jury, 
a  general  verdict  for  the  petitioners  ought  to  be  regarded  as 
covering  that  question.  Where,  as  in  this  case,  the  questions 
of  utility  and  of  damages  only  are  put  to  the  jury,  and  the  re- 
monstrants do  not  ask  that  the  question  concerning  inclosures 
shall  be  also  submitted,  we  think  it  too  late  for  them  to  raise 
any  question  about  it  afterward.  The  statute  is  silent  as  to 
the  practioe,  and  that  which  prevails  in  ordinary  suits  is  not 
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exactly  applicable  to  the  subject.'  But  there  muBt  be  a  prac- 
tice, and  the  sooner  it  is  settled  the  better.  It  approaches 
very  near*  to  legislation  to  do  it,  and  yet  we  cannot  avoid  it 
That  which  we  have  indicated  seems  simple,  furnishing  an 
easy  mode  of  reaching  the  merits,  and  giving  little  opportunity 
to  defeat  the  establishment  of  highways,  unless  they  ought  to 
be  defeated.  We  regard  the  course  required  by  the  statute, 
where  iuclosures  interfere,  as  a  thing  not  necessary  to  give  ju- 
risdiction,  but  a  proceeding  in  the  matter  after  the  jurisdiction 
has  been  obtained.  All  the  facts  necessary  to  give  jurisdiction 
in  a  road  case  must  affirmatively  appear  by  the  record,  else  the 
jurisdiction  will  not  be  deemed  to  have  been  acquired.  But 
as  to  proceedings  in  the  cause  after  jurisdiction  to  proceed  has 
been  obtained,  the  same  presumption  in  support  of  their  regu- 
larity will  be  indulged  as  in  ordinary  cases  with  courts  of 
general  jurisdiction.  This  is  a  well-established  principle,  and 
the  conflict  in  the  cases  upon  the  subject,  which  must  have 
perplexed  every  lawyer  who  has  had  occasion  to  examine 
them,  has  resulted  from  losing  sight  of  the  distinction  between 
the  facts  reguired  to  entitle  the  tribunal  to  take  jurisdiction 
and  those  occurring  afterward  in  the  exercise  of  jurisdiction. 
The  judgment  is  reversed,  with  costSy  and  tiie  cause  re- 
manded for  a  new  triaL 


Whxn  Facts  Ck>NFEBKiNQ  Jubisdictiok  upon  Couwrr  Board  to  open  high* 
way  appear,  the  same  presamptions  in  fayor  of  the  regularity  of  ita  proceed- 
ings are  indulged  in  as  in  ordinary  cases  in  courts  of  general  jorisdiction: 
Porter  v.  Stout,  IZ  Ind.  8;  2{Wer  ▼.  Poriert  71  Id.  625;  and  to  the  same  efifeet^ 
in  substance,  see  Board  qf  CcnmdtdofMrt  ▼.  Markka  46  Id.  113;  SpamkUng  ▼. 
BcUdvnn,  31  Id.  377,  aU  citing  the  principal  case. 

Afpsal  Lies  from  Disoision  or  Oouvrr  Board  dismissing  petition  for 
opening  and  maintenance  of  highway:  See  SmUh  y.  Scearoet  34  Ind.  288,  citing 
the  principal  case. 

In  Estdcatiko  Dajcagbs  iob  Takdio  Lavd  iob  Htohwat,  benefits  te 
complainant  from  proposed  way  may  be  ooondered:  Bagaman  ▼.  Moored  84 
Ind.  500,  citing  the  principal  case. 

OBjBonoN  THAT  Naioes  ov  Pkbsons  thbouqh  WBon  Lakd  Hiqhwat 
wotTLD  Paab  do  not  i^ppear  in  the  petition  must  be  made  before  appointment 
ef  yiew«n»  or  it  k  wairedi  €htm  ▼.  MU;  86  Ind.  69^  citing  the  prinoipa] 
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« 

Jbnness  v.  Jenness. 

124  Indiana,  86&J 

OSVXBALLT,   DOKIOILX   OF  WlFB  IS    DCTSBlCDnED   BT   TEAT  W   B,V«BAXin 

bat  where  there  has  been  a  final  eeparation  of  hnsbaod  and  wife,  and 
they  have  their  actoal  permanent  residence  in  different  states,  the  domi- 
cile of  the  hnsband  cannot  be  regarded  as  fixing  that  of  the  wife,  so  as 
to  confer  or  oast  the  jurisdiction  in  a  snit  for  divorce. 

BiSIDEIICB   or   DsnEKDAMT   Df   StATB  IS    NOT   NflOBSBABT  IN    ACTION    fOB 

DivoBCB  la  Indiana  to  enable  him  to  file  his  cross-petition  and  obtaia 
affirmative  relief. 

AcnoK  for  divorce.  The  opinion  stateB  the  facts. 
D.  D.  Pratt  and  D.  P.  Baldwin^  for  the  appellant. 
Dickey  and  BlakCj  for  the  appellee. 

By  Court,  Frazer,  J.  The  appellant  filed  his  petition 
against  the  appellee,  his  wife,  for  divorce.  The  wife  answered, 
and  also  filed  a  cross-petition,  praying  a  divorce  in  her  own 
behalf,  and  thereupon  the  appellant  dismissed  his  petition, 
and  answered  the  cross-petition  by  a  general  denial.  Upon 
trial,  the  court  found  the  facts  S})ecially,  and  its  conclusions 
of  law  thereon,  and  decreed  a  divorce  to  the  wife,  with  eight 
hundred  dollars  as  alimony.  The  husband  appeals.  The 
special  findings,  so  far  as  need  be  set  forth  to  exhibit  the  ques- 
tions before  us,  are  as  follows: — 

That  the  parties  were  lawfully  married  some  eighteen  or 
twenty  years  ago;  that  they  have  never  had  a  child;  that  the 
wife  has,  for  most  of  the  time  since  her  marriage,  been  an  in- 
valid; that  the  plaintiff  was  guilty  of  mistreating  her,  at 
charged  in  the  cross-petition,  and  that  she  is  entitled  to  a  di- 
vorce and  eight  hundred  dollars  alimony;  that  she  resolved 
three  years  ago  last  fall  to  part  from  him  and  go  to  live  with 
her  father  and  brother  in  the  state  of  Pennsylvania,  and 
accordingly  left  at  that  time  with  her  father,  and  has  been 
living  ever  since  with  her  father  and  brother  in  that  state, 
without  any  intention  of  returning  to  this  state  to  reside  here; 
that  she  never  did  return,  except  to  defend  this  suit,  last  fall 
and  at  the  present  time,  and  to  prosecute  her  cross-petition, 
and  intends  to  return  to  that  state  on  the  conclusion  of  the 
present  trial,  and  the  conclusions  of  law  upon  these  facts 
are: — 

1.  That  the  court  has  jurisdiction  to  try  and  determine  the 
eross-petition,  by  reason  of  having  acquired  jurisdiction  to 
try  the  petition  of  the  plaintiff,  and  that  the  dismissal  of  thai 
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petition  does  not  oust  that  jnrisdiction,  and  that  it  was  not 
necessary  for  the  wife  to  allege  or  prove  that  she  was  a  birna 
fide  resident  of  the  state  for  one  year  previous  to  filing  said 
cross-petition. 

2.  That  if  it  were  necessary,  the  wife  has  not  lost  her  domi- 
cile  in  Miami  Gonnty,  Indiana,  by  reason  of  her  lesidenoe  in 
Pennsylvania,  and  is  to  be  deemed  and  taken  as  a  resident  of 
the  same  county  with  her  husband  (because  of  his  domicfld 
here),  and  for  the  purposes  of  this  suit. 

Proper  exceptions  to  the  conclusions  of  law  of  the  court  be- 
low present  two  questions  for  our  determination. 

1.  In  case  of  final  separation  of  husband  and  wife,  and  their 
actual  permanent  residence  in  different  states,  is  the  domicile 
of  the  husband  to  be  regarded  as  fixing  that  of  the  wife,  so  as 
to  confer  jurisdiction  in  a  divorce  case? 

In  the  view  we  entertain  of  the  case  before  us  this  qoestioB 
is  not  now  important.  But  it  is  in  the  record,  and  has  been 
argued  by  counsel,  and  it  is  probably  our  duty  now  to  decide  iL 

The  general  rule  undoubtedly  is,  that  the  domicile  of  the 
wife  is  determined  by  that  of  her  husband.  This  rule  results 
from  the  legal  identity  of  husband  and  wife,  constituting  them 
one  person  in  law,  and  from  her  duty  to  d?rell  with  him.  But 
it  is  argued  on  behalf  of  the  appellant  that  the  identify  of 
domicile  is  a  presumption  which  may  be  rebutted  in  a  divoroe 
case;  that  any  act  of  the  husband  which  entitles  the  wife  to  a 
divorce  immediately  discharges  her  from  any  obligation  to 
dwell  with  him;  that  in  such  a  case  she  must  separate  from 
him  to  preserve  her  legal  rights,  or  the  cohabitation  ?Fill  be  a 
condonation  of  the  act;  and  that  when  the  dufy  of  dwelling 
together  ceases,  the  presumption  must  also  cease. 

There  is  much  force  in  this  argument,  and  it  is  not  without 
direct  authority  to  support  it.  In  Schonwald  v.  Schowwaldy  S 
Jones  Eq.  867,  it  was  held  that  ^Hhe  maxim  that  the  domidle 
of  the  wife  follows  that  of  the  husband  cannot  be  applied  to 
give  jurisdiction."  And  it  was  decided  that,  at  any  rate,  the 
statute  of  North  Carolina  requiring  three  years'  residence  there 
before  a  party  could  sue  for  divorce  meant  actual  residence,  — 
a  living  there  in  fact;  that  any  other  construction  would 
defeat  the  purpose  of  the  statute,  which  was  to  prevent  the 
residents  of  other  states  from  obtaining,  in  the  courts  of  that 
state,  divorces,  when  they  could  not  obtain  them  at  home.  But 
precisely  the  contrary  doctrine  has  been  held  in  Massachusetts. 
In  Oreene  v.  Greene^  11  Pick.  410,  the  husband,  while  residing 
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in  Rhode  Ldand,  abandoned  hiB  wife,  and  removed  to  Massa^ 
cbusetta,  she  continaing  for  five  years  to  reside  in  Rhode 
Island,  when  she  went  to  the  oounty  of  his  domicile  in  Mas* 
sachusetts,  and  immediately  sued  for  a  divoroe  a  menaa  et 
thoro.  The  statute  required  a  residence  in  Massachusetts  to 
give  jurisdiction.  The  jurisdiction  was  sustained  upon  the 
ground  that  the  domicile  of  the  husband,  as  a  matter  of  law, 
determines  that  of  the  wife.  But  in  Harteau  v.  HarUat^  14 
Id.  181  [25  Am.  Dec.  872],  the  wife,  after  being  deserted  by 
her  husband  in  New  York,  returned  to  her  former  home  in 
Massachusetts  to  Utc,  and  afterward  filed  her  libel  there  for 
divorce,  the  husband  still  retaining  his  domicile  in  New  York. 
A  decree  was  refused  for  want  of  jurisdiction  upon  other 
grounds,  but  it  was  ruled  that  the  maxim  ''that  the  domicile 
of  the  wife  follows  that  of  the  husband"  cannot  be  applied 
in  such  a  case  to  oust  the  court  of  jurisdiction;  that  the  law 
will  recognize  the  wife  as  having  a  separate  ezistenee,  sepa- 
rate interests,  and  separate  rights  in  those  cases  where  the 
object  of  the  proceedings  is  to  show  that  the  marriage  relation 
itself  ought  to  be  dissolved;  otherwise  the  parties  would  stand 
on  very  unequal  grounds,  as  the  husband  could  change  his 
own  domicile  at  will,  and  thus,  in  many  cases,  deprive  the  wife 
of  all  opportunity  of  enforcing  her  rights.  In  full  accord  with 
this  doctorine  is  the  case,  in  our  own  state,  decided  at  an  earlier 
date,  of  Tolen  v.  ToUny  2  Blackf.  407  [21  Am.  Dec.  742].  In 
that  case  the  parties  resided  in  Kentucky  when  the  cause  of 
divorce  arose.  The  wife  afterward  removed  to  this  state, 
mnimo  manendi^  and  brought  her  suit  for  divorce,  the  husband 
never  having  resided  here;  and  it  was  held  that  the  court  had 
jurisdiction.  The  doctrine  of  that  case  has  been  universally 
adopted  in  practice  here  ever  since,  and  it  must  be  considered 
■ettled.  It  is  a  denial  of  the  most  essential  municipal  author* 
ity  to  say  that  a  state  has  no  jurisdiction  to  determine,  ao- 
mrding  to  its  laws,  the  social  9taiu8  of  the  people  residing  in 
good  faith  within  it;  and  in  doing  so  it  may,  perhaps,  inci- 
dentally affect  that  of  people  dwelling  in  other  states.  There 
is  no  principle  upon  which  the  two  Massachusetts  cases  above 
mentioned  can  be  reconciled^  unless  it  be  that  the  wife,  for  the 
purposes  of  such  a  suit,  may  have  two  domiciles  in  separate 
states,  either  of  which  gives  Jurisdiction.  With  great  respect 
for  a  court  alwajrs  ranking  among  the  very  first  for  the  pn^ 
found  learning  and  high  character  of  judges  composing  it,  we 

cannot  assent  to  this  proposition.    Under  a  statute  like  oursi 
Am.  dml  yqu  Lxxxvn— 4a 
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\  which  requires  a  bona  fide  residence  here  for  a  given 
time  to  confer  jurisdiction  in  the  first  instance,  we  most  for- 
get the  purpose  of  the  statute  itself,  and  the  just  limits  which 
the  universally  recognized  principles  of  public  law  impose  upon 
every  state,  in  exercising  the  power  of  regulating  the  domestic 
relatioDS,  before  we  can  be  prepared  to  hold  that  one  who  never 
dwelt  here  is  at  liberty  to  appeal  to  our  court  as  a  plaintifi 
seeking  divorce.  To  do  so  would  be  to  substitute  a  construc- 
tive residence  for  that  actual  bona  fide  dwelling  here,  animo 
manendi^  which  it  was  the  purpose  of  our  legislature  to  require. 

2.  The  remaining  question  depends  upon  the  constructioD 
to  be  given  to  our  statute  of  divorces.  It  is,  whether  upcm 
cross-petition  by  a  non-resident  our  courts  have  jurisdiction 
to  grant  divorce  where  the  original  cause  was  within  the  juris- 
diction 7 

Section  6  of  our  divorce  act  provides  that  ^*  divorces  may 
be  decreed,"  etc.,  ^^  on  petition  filed  by  any  person  who,  at  the 
time,"  etc.,  '*  shall  have  been  a  bona  fide  resident  of  the  state 
one  year  previous  to  the  filing  of  the  same,  and  a  bona  fide 
resident  of  the  county  at  the  time  of  filing  such  petition." 
By  the  eleventh  section  a  mode  is  provided  for  giving  notice 
to  the  defendant  when  not  a  resident  of  this  state,  and  by  sec- 
tion 14  it  is  enacted  that,  '^  in  addition  to  an  answer,  the  de- 
fendant may  file  a  cross-petition  for  divorce,  and  when  filed 
the  court  sluill  decree  the  divorce  to  the  party  legally  entitled 
to  the  same.  If  the  original  petition  be  dismissed  after  the 
filing  of  a  cross-petition,  the  defendant  may  proceed  to  the 
trial  of  the  cross-petition,  without  further  notice  to  the  adverse 
party."  These  provisions  must  be  construed  together,  and  if  it 
can  reasonably  be  done,  fiill  effect  must  be  given  to  each  of  them. 

A  brief  review  of  our  recent  legislation  concerning  divorces 
may  aid  us.  In  1852,  we  permitted  any  resident  of  the  county 
to  apply  to  our  courts  in  that  county  for  a  divorce,  and  his 
own  affidavit  of  such  residence  was  made,  prima  faeiey  suffi- 
cient evidence  of  it  Under  that  act  such  monstrous  abuses 
were  practiced,  to  the  injury  of  unsuspecting  husbands  and 
wives  in  other  states,  that  our  statute  became  a  reproach  to 
UB  abroad.  The  mischief  was  not  that  parties  residing  else- 
where came  to  the  domiciles  of  their  husbandb  or  wives  here, 
and,  in  response  to  their  applications  for  divorce,  obtained 
decrees  on  their  own  behalf,  on  cross-petitions  filed.  Quite 
otherwise.  It  was  that  persons  from  other  states,  leaving 
home  upon  pretended  visits  of  business  or  pleasure,  nev«r  in- 
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(ending  to  domicile  here,  and,  in  many  cases,  not  remaining  a 
day  among  us,  and  sometimes  not  even  entering  oar  borders 
at  all,  had,  by  the  barest  frauds  and  peijuries,  procured 
divorces  in  our  courts.  As  the  fourteenth  section  then  stood, 
the  dismissal  of  the  petition  carried  the  oroes-petition  with  it, 
and  enabled  a  plaintiff,  who  must  be  defeated  by  the  resident 
or  non-resident  defendant  upon  croes-petition,  by  dismissing 
his  petition  as  often  as  a  crosfr-petition  was  filed,  to  annoy  and 
perhaps  exhaust  the  defendant  so  that  finally  no  defense 
would  be  made.  In  a  case  like  the  one  before  us,  where  the 
defendant.is  a  wife  residing  in  a  distant  state,  it  is  easy  to  see 
that  this  consequence  might  easily  be,  and  how  non-resident 
defendants  might  be  outraged.  The  protection  of  the  rights 
of  the  people  of  other  states,  and  a  regard  for  the  good  name 
of  our  own  state  abroad,  demanded  imperatively  that  both 
sections  6  and  14  should  be  amended  so  as  to  shut  the  door 
against  theee  mischiefo  and  abuses;  and  accordingly,  they 
were  amended  in  1859,  and.  put  in  the  form  which  we  have 
copied  in  a  preceding  part  of  this  opinion.  It  is  due  to  our 
character  as  a  state  to  say  that  this  itomedial  legislation  has 
put  an  effectual  check  upon  the  pre-existing  state  of  affairs^ 
and  that  it  is  believed  that  the  judges  of  our  nm  prius  courts, 
by  being  careful  to  require  proof  of  the  facts  which  give  juris- 
diction, and  our  prosecuting  attorneys,  by  vigilance  in  oppos- 
ing divorces,  as  the  law  requires,  whenever  the  defendant 
makes  default,  are  quite  as  successM  in  preventing  the  fraud* 
ulent  practices  of  which  we  have  spoken  as  are  the  tribunals 
of  most  of  our  sister  states.  If  theee  continue,  they  will  be 
chargeable,  not  to  our  laws,  but  to  those  who  are  intrusted 
with  their  administration^ 

It  must  be  quite  apparent  that  to  hold  the  requirement  of  a 
year's  residence  applicable  to  defendants,  as  well  as  peti- 
tioners, is  not  only  to  give  section  6  a  construction  not  re- 
quired by  its  language,  but  also  to  make  it  conflict  with  the 
general  terms  of  section  14.  Nor  is  this  all.  A  consequence 
would  be,  that  in  two  cases  precisely  alike  in  their  facts,  the 
defendant  in  one  being  a  resident,  and  in  the  other  a  non- 
resident, the  former  might  result  in  a  decree  for  divorce  on 
cross-petition,  with  such  alimony  as  ought  to  be  given  where 
the  plaintiff  is  in  fault;  while  in  the  latter,  that  vindication 
of  character  which  can  often  be  secured  only  by  a  decree  could 
not  be  had  by  the  defendant,  nor  could  tiie  alimony  be  ad- 
justed upon  the  basis  of  the  &ct  that  the  defendant  was  the 
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party  aggrieved.  Such  a  discriminatioci  against  Don-ieddent 
defendants  finds  no  place  within  the  letter  of  the  statute,  still 
less  in  its  spirit,  and  a  constmcti(m  which  would  allow  it 
would  invite,  in  the  class  of  cases  in  which  they  could  be 
most  successfully  perpetrated,  the  very  worst  abuses  which 
the  amendment  of  section  14  was  intended  to  prevent. 

So  far  as  the  decree  affects  the  ataJhu  of  the  plaintiff,  who  is 
a  resident,  and  imposes  upon  him  a  pecuniary  liability  for  the 
alimony  allowed,  which  ?Fill  be  effective  here,  we  suppose 
there  can  be  no  doubt  that  it  was  competent  for  an  Indiana 
court  to  goy  if  it  proceeded  according  to  our  laws.  Whether 
the  courts  of  Pennsylvania  will  regard  the  social  condition  of 
the  defendant  as  having  been  changed,  is  not  a  question  for 
us.  It  is  to  be  regretted,  however,  that  questions  of  that  class 
have  not  been  always  dealt  with  upon  general  principles  of 
public  law  rather  than  maxims  of  local  policy. 

Upon  the  question  in  hand,  we  concur  with  the  learned 
judge  below,  in  his  conclusion  of  law,  ''that  the  circuit  court 
had  jurisdiction  to  try  and  determine  the  cross-petition,"  etc, 
''and  that  it  was  not  necessary  for  the  defendant  to  prove 
that  she  was  a  bona  fide  resident  of  this  state  for  one  year  pre- 
vious to  filing  said  cross-petition." 

ThuB,  while  our  statute  is  intended  to  prevent  non-reeidenta 
from  making  use  of  our  courts  to  perpetrate  frauds  upon  their 
unsuspecting  wives  or  husbands,  by  coming  here  to  petition 
for  divorces,  it  at  the  same  time  arms  them  with  every 
weapon  of  defense  which  is  afforded  to  our  own  people  when 
brought  into  court  at  the  suit  of  those  whose  bona  fide  resi- 
dence here  gives  us  jurisdiction.  As  we  construe  the  statutei 
section  14  is  the  complement  of  section  6,  and  both  together 
are  well  calculated  to  protect  non-residents,  prevent  abuses, 
and  promote  the  enlightened  administration  injustice  in 
divorce  cases. 

The  judgment  is  afiBrmed,  with  one  per  cent  damages  and 
costs.  

BoMiGnia  Oemxrallt;  See  CfUman  ▼.  OUman,  83  Am.  Dea  602;  and  notee. 
Domicile  of  hnsband  as  domicile  of  wife:  See  Beard  y.  Knox,  63  Id.  125,  and 
note.  The  role  tiiat  the  domicile  of  the  hnsband  is  the  domicile  of  the  wifo 
does  not  apply  in  caaes  of  desertion  by  the  husband:  IhUebet  ▼.  JhMer,  St 
Wis.  669,  oiting  the  principal  case. 

JmusDionoN  in  DnroBOS  Gases  la  Aoquibsd  if  one  party  reside  within 
the  territory,  though  the  other  is  a  non-resident:  Hood  ▼.  Siaie,  66  Ind.  270| 
People  V.  DaweU,  25  Mich.  272,  both  citing  the  principal  case.  As  to  juris- 
diction over  foreigners  vi  divorce  cases  generally,  see  the  notes  to  Hamoner  ▼• 
TWner.  7  Am.  Deo.  206-209i  and  Toim  ▼.  TWen,  21  Id.  747-762» 
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GOKMON  CaBSIXB  IS  NOT  BOUNB  TO  ReCKIYB  MoNXT  lOB  TRAVSFOBTArKni 

nnlees  it  is  properly  secured  and  addressed. 

Refusal  av  Common  Oabbikr  to  Count  Monbt  Takbn  won  T^unspobta- 
TiON,  at  the  request  of  the  consignor*  will  not  create  any  premmptun 
against  him  as  to  the  amount  contained  in  the  package. 

BaoiTAL  IN  Common  Cabbixb*8  Ueckift,  Ghten  fob  Paokaqs  or  Monbt 
in  a  sealed  envelopey  that  it  is  "said  to  contain  "  a  given  amount,  is  not 
prima  fade  evidence  that  the  package  did  in  faat  oootain  the  amooft 

Action  against  common  carrier  for  failure  to  deliTur  certain 
moneys.    The  opinion  states  the  &ct8. 

H,  W.  Harrington  and  C.  A.  Korblyj  for  the  appellant 

J.  E.  McDonald^  A,  X.  Roache^  and  D.  Sheehj  for  the  ap» 
pellee. 

By  Coort^  Ray^  J.  Complaint  for  a  foilure  to  deliver  to  the 
consignee  of  the  plaintiff  one  hxmdred  dollars.  The  defend- 
ant is  charged  with  having  received  the  same  as  a  common 
carrier.  Answer*  denial.  Trial  by  jniy,  and  finding  for  de- 
fendant. 

Exceptions  were  taken  to  instmctions  of  the  judge  before 
whom  the  cause  was  tried,  and  to  the  overruling  of  the  motion 
for  a  new  trial,  and  it  is  insisted  that  the  finding  of  the  jury 
is  not  supported  by  the  evidence.  The  evidence  introduced 
by  the  plaintiff  was,  that  he  took  to  the  office  of  the  defend- 
ant,  in  the  city  of  Madison,  $1,182.15  in  currency,  and  re- 
quested Burke,  the  agent  of  the  defendant,  to  count  it,  saying, 
**  Here  is  a  one-thousand-dollar  bill,"  holding  the  same  in  his 
hand,  "and  you  can  count  the  rest."  The  agent  replied, 
"  No,  we  don't  count  money  here."  The  money  was  placed  in 
an  envelope,  the  plaintiff  could  not  recollect  whether  by  him- 
self or  by  Burke,  and  the  envelope  was  closed  by  wetting  the 
gum  upon  it.  The  package  was  addressed  by  Burke.  The 
envelope  was  introduced  in  evidence,  with  the  wax  seals  and 
stamp  of  the  company  upon  it.  The  plaintiff  also  introduced 
evidence  to  show  that  when  the  package  was  received  in  New 
York  City  by  the  consignees,  it  was  by  them  opened  at  cma 
end,  and  the  money  taken  out  and  counted,  and  the  package 
found  to  contain  only  $1,082.15. 

The  receipt  given  by  the  company  contained  these  words: 
'*  Received  of  William  A.  Fitzgerald  one  package,  jsealed,  and 
said  to  contain  $1,182.15,  addressed,"  etc. 
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The  evidence  introdaced  by  the  defendant  was  that  of 
Burke,  the  agent,  who  stated  that  he  declined  to  coant  the 
money  because  it  was  against  the  rules  of  the  company.  That 
Che  plaintiff  placed  the  money  in  the  envelope,  and  inclosed 
it  by  wetting  the  mucilage  and  closing  down  the  envelope; 
that  he,  Burke,  took  the  package,  sealed  up  as  it  was  with 
the  gum,  and  directed  it  as  Mr.  Fitzgerald  requested,  and  does 
not  know  what  amount  of  money  was  in  the  package.  Burke 
placed  one  wax  seal  upon  the  envelope  before  the  plaintiff  left 
the  office,  and  had  all  the  seals  on  before  he  had  gone  fifty 
steps  away.  The  package  was  placed  in  the  iron  safe,  which 
was  locked,  and  the  only  key  kept  in  the  possession  of  the 
agent,  and  the  money  sent  in  the  morning,  sealed  up  in  a  bag 
with  wax  seals  and  locked  in  an  iron  safe.  The  wax  was 
impressed  with  the  seal  of  the  office  at  Madison.  The  pack- 
ages sent  from  Madison  were  checked  off  in  Cincinnati,  and 
resealed  in  a  bag,  and  placed  in  a  safe,  and  sent  to  New  York 
in  care  of  an  agent.  One  duplicate  key  was  in  Cincinnati, 
and  one  in  New  York.  The  agent  who  accompanied  the 
package  had  no  key  to  the  safe  in  his  charge.  Upon  croes- 
examination,  the  agent  stated  that  he ''  had  the  chance  to 
count  the  money,  if  he  wished,  but  that  they  did  not  count 
money,  as  it  would  make  the  defendant  liable." 

The  plaintiff  requested  the  court  to  instruct  the  jury  as 
follows: — 

'^A  written  receipt,  or  bill  of  lading,  given  by  the  agent  of 
the  company,  stating  that  the  company  had  received  from  the 
plaintiff  'one  package,  sealed,  and  said  to  contain  $1,182.16, 
addressed  to  Andrews,  Giles,  Sanford,  &  Co.,  70  and  72  Frank- 
lin Street,  New  York,  to  be  forwarded,'  is  frimafaeie  evidence 
that  the  plaintiff  did  deliver  to  the  defendant  such  package 
{containing  said  amount  of  money],  addressed  as  aforesaid; 
and  if  you  believe  from  the  evidence  that  said  package  was 
delivered  to  such  agent  of  the  defendant,  at  the  time  alleged, 
and  was  not  sealed,  but  was  open,  and  that  the  plaintiff 
requested  said  agent  to  count  said  money,  and  see  that  there 
was  the  sum  of  $1,182.16  therein,  but  that  said  agent  then  and 
there  refused  to  count  said  money,  but  sealed  up  the  package 
without  counting  it,  such  a  state  of  facts  may  be  considered 
by  you  as  evidence  tending  to  show  that  said  amount  of  money 
was  in  the  package  [and  the  burden  would  thereby  be  thrown 
on  the  defendant  to  show  by  a  preponderance  of  evidence,  and 
to  your  satisfaction,  that  said  sum  of  money  was  not  in 
package  when  the  same  was  delivered  to  said  agent]." 
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The  oonrt  gave  the  instraction,  except  the  portion  included 
in  brackets.  The  last  part  of  the  instruction  was  correctly 
refused,  as  it  required  the  defendant  to  show  to  the  satisfaction 
of  the  jury  that  the  sum  of  money  was  not  delivered  to  the 
agent.  This  would  permit  the  plaintifif  to  recover  upon  prima 
facie  evidence,  unless  the  defendant  could  not  only  rebut  a 
presumption,  but  establish  his  defense  to  the  absolute  satisfiao- 
tion  of  the  jury.  The  plaintiff  is  not  entitled  to  the  benefit  of 
a  doubt  created  by  the  evidence. 

The  court  gave  these  instructions  to  the  jury: — 

"  1.  If  the  jury  find  from  the  evidence  that  the  company 
delivered  the  package  to  the  consignees  intact,  as  received  by 
said  company,  the  company  is  not  liable  further  as  a  common 
carrier. 

"2.  The  plaintiff  charges  that  on  the day  of  October, 

1863,  he  delivered  to  the  defendant,  in  the  city  of  Madison, 
Indiana,  a  package  of  money,  containing  $1,182.15,  which  the 
defendant,  as  a  common  carrier,  received  and  agreed  to  deliver 
to  Andrews,  Giles,  Sanford,  &  Co.,  at  70  and  72  Franklin  Street, 
New  York,  and  that  defendant  did  not  deliver  said  package  as 
stipulated,  containing  $1,182.15,  but  only  delivered  $1,082.15. 
The  defendant  takes  issue  upon  these  averments,  and  upon 
this  issue,  the  burden  of  proof  rests  upon  the  plaintiff  to  show, 
by  a  preponderance  of  evidence,  that  he  did  deliver  to  the 
defendant  a  package  of  money  containing  $1,182.15,  as  charged 
in  his  complaint.  If  this  fact  is  established  to  your  satisfSac- 
tion,  the  burden  of  proof  is  upon  the  defendant  to  show  that 
the  package  containing  $1,182.15  was  delivered  as  stipulated. 

'^3.  The  receipt  given  by  the  agent  of  the  defendant  for  the 
package  of  money  when  it  was  delivered  has  been  offered  in 
evidence,  and  there  is  a  difference  of  opinion  between  the 
opposing  counsel  as  to  the  construction  to  be  given  to  that 
receipt.  The  counsel  for  the  plaintiff  insisting  that  the  receipt 
is  prima  facie  an  admission  that  the  defendant  received  from 
the  plaintiff  $1,182.15,  and  devolves  upon  defendant  the  bur- 
den of  proof  to  show  that  that  amount  was  not  received.  We 
think,  gentlemen,  that  the  receipt  should  be  interpreted  like 
any  other  contract  between  parties,  and  that  the  language 
used  should  be  given  its  ordinary  construction;  and  the  lan- 
guage of  the  receipt  does  not,  in  our  opinion,  amount  to  an 
admission  on  the  peat  of  the  defendant  Uiat  the  package  con- 
tained $1,182.16. 

''4.  There  is  testimony  tending  to  show  that  it  is  a  rule  of 
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the  Adams  Express  Company  (the  defendant)  that  the  agents 
of  the  company  shall  not  count  money  packages,  but  receipt  for 
the  package  as  sealed,  and  said  to  contain  a  specified  sum. 
Wo  think  a  company  may  organize  as  a  common  carrier,  and 
establish  such  a  rule,  and  it  will  then  be  optional  with  the 
public  to  patronize  it  or  nof 

The  plaintiff  excepted  to  the  giving  of  these  charges. 

It  is  insisted  by  the  appellant  that  the  use  of  the  word  '*  in- 
tact "  in  the  charge  set  out  second  in  order  was  imiHX)per,  as 
the  primary  meaning  of  the  word  is  '' untouched."  If  the 
jury  so  understood  the  word  used,  it  would  require  the  com- 
pany to  deliver  the  package  ''  untouched,"  as  it  was  received^ 
to  the  consignees.  We  are  at  a  loss  to  discover  how  so  strict 
a  rule  applied  to  the  defendant  could  injure  the  plaintiff  on 
the  trial.  The  objection,  however,  has  no  merit,  as  the  jury 
had,  doubtless,  sufficient  intelligence  to  arrive  at  the  proper 
meaning  of  the  word  from  the  context. 

The  only  questions  presented  by  the  instructions,  then,  are', 
whether  the  court  properly  refused  to  instruct  the  jury  that 
the  words  ^'  said  to  contain,"  in  the  receipt,  were  prima  facie 
evidence  of  the  amount  actually  inclosed  in  the  package;  and 
whether  the  refusal  of  the  agent  to  count  the  money  when  re- 
quested threw  the  burden  of  the  issue  upon  the  defendant 
The  rule  is  well  settled,  that  before  any  inference  can  be 
drawn  from  the  passiveness  or  silence  of  a  party,  the  circum- 
stances must  be  such  as  not  only  afforded  him  an  opportxmity 
to  act  or  speak,  but  such  as  would  properly  and  naturally 
call  for  some  action  or  reply:  1  Greenl.  Ev.,  sec.  197.  Clearly, 
in  this  case,  the  agent  did  not  intend  to  admit  the  amount 
stated  by  the  plaintiff  to  be  the  correct  sum,  as  he  placed 
his  refusal  expressly  upon  the  ground  that  his  counting  the 
money  would,  in  his  opinion,  render  the  defendant  liable.  Was 
it,  then,  the  duty  of  the  agent  to  count  the  money,  and  thus 
furnish  to  the  plaintiff  an  admission  by  the  defendant's  agent 
of  the  contents  of  the  package  about  to  be  delivered  to  the 
company  for  transportation  to  New  York?  The  money  was 
to  be  conveyed  in  a  sealed  package.  The  package  was  re- 
ceived sealed  up,  according  to  the  testimony  of  the  agent  of 
the  defendant  The  company  would  only  receive  it  when 
thus  properly  enveloped  and  secured.  Declining  to  count  the 
money  or  receive  it  before  properly  secured,  the  agent  re- 
ceipted for  the  package,  and  as  the  plaintiff  well  knew,  with 
no  other  knowledge  beyond  his  statement  of  the  exact  amount 
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inclosed.  It  was  not  the  duty  of  the  company  as  a  common 
Cflirier  to  receive  money  for  transx^rtation  unless  the  same 
was  properly  secured  and  addressed.  How,  then,  can  it  be  in- 
siBted,  that  before  the  package  is  in  such  condition  that  the 
company  was  bound  as  a  carrier  to  receive  it,  the  agent  must 
inspect  it  while  in  the  possession  of  the  shipper?  In  our 
opinion,  the  company  was  under  no  obligation  to  furnish  to 
the  plaintiff  evidence  of  the  contents  of  a  package  received 
under  such  circumstances.  The  agent  gave  a  receipt  for  the 
package,  with  its  marks,  and  sealed  and  impressed  it  with 
the  office  marks  peculiar  to  the  office  at  Madison.  The  evi- 
dence given  in  the  receipt  is  sufficient  to  enable  the  plaintiff 
to  identify  the  package,  and  that  is  all  that  can  be  required 
of  the  carrier.  A  receipt  for  the  article  is  sufficient,  and  the 
plaintiff  must  be  able  to  establish  the  value,  and  cannot  re- 
quire the  carrier  to  furnish  such  evidence  for  him.  A  dif- 
ferent rule  would  require  the  company  to  become  not  only  a 
carrier,  but  an  appraiser  of  the  value  of  all  articles  about  to 
be  intrusted  to  them  for  transportation. 

The  carrier,  then,  being  under  no  obligation  to  count  the 
money,  no  presumption  can  be  created  against  him  by  his  re- 
fusal to  do  so  at  the  request  of  the  plaintiff. 

Did  the  receipt,  then,  create  such  a  presumption  against  the 
defendant?  The  recital  in  the  receipt,  if  it  had  absolutely 
admitted  the  sum  claimed  to  have  been  contained  in  the  en- 
velope, would  only  have  been  prima  facie  evidence  of  the 
amount,  and  could  have  been  contradicted  by  parol  evidence: 
1  Oreenl.  Bv.,  sec.  806.  In  the  case  under  consideration,  the 
evidence  of  the  plaintiff,  that  the  agent  declared  that  they 
did  not  count  money  there,  and  that  the  amount  was  stated 
in  the  receipt  from  the  declarations  of  the  plaintiff  alone, 
would  have  prevented  any  such  presumption  arising  from  the 
instrument. 

But  the  language  of  the  receipt  is  not  prima  facie  evidence 
of  the  amount  of  money  contained  in  the  package.  *'  Received 
of  William  A.  Fitigeradd  one  package,  sealed,  and  said  to  con- 
tain $1,182.15,''  cannot  be  held  to  be  an  admission  that  the 
agent  knew  the  contents  of  the  package,  for  the  statement 
that  he  received  it  '^  sealed  "  rebuts  any  implication  of  knowl- 
edge on  his  part  of  the  contents,  and  the  words  '^  said  to  con- 
tain $1,182.15,"  refer,  therefore,  clearly  to  the  statement  of 
the  person  who  delivered  the  sealed  package  to  the  agent. 

WW  «^gard  the  instructions  given  by  the  court  as  having 
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placed  the  plaintiff's  case  before  the  jury  in  the  most  £Eiyor 
able  light,  and  we  cannot  disturb  the  finding  of  the  joiy, 
rendered  as  it  was  with  the  sealed  envelope  before  them,  with 
the  impressions  on  the  wax  of  the  seal  of  the  Madison  office, 
and  open  only  at  the  end,  with  the  testimony  of  the  plain- 
tiff's witness  that  he  had  so  opened  it  and  taken  out  the  con- 
tents. 

We  are  not  clear  that  the  finding  of  the  jury  is  not  in  ao- 
cordance  with  the  weight  of  the  evidence;  we  are  latiflfied 
that  it  is  not  without  evidence  to  support  it. 

The  judgment  is  affirmed,  with  costs. 


YbBBY  V.   R0BIN80V. 

fV  IKDIAITA,  14] 

Wmli  iHCBOAn  IsTiBT  nr  hbb  Bvbbaxi/b  Lakss  is  not  Lost  bi 
MovroiOB  ol  nieh  landa  bj  Idm  and  foradoton  aala  thereondar,  whava 
tha  wifa  waa  not  a  party  to  tha  morCgaga;  and  tha  faot  that  tlia  landi 
wara  afterwaxda  aold  on  partition^  to  whkh  tha  widow  waa  not  a  parly, 
would  not  dxraat  bar  of  bar  oontfaigant  intaraatb 

PABTxnoir.    The  opinion  states  the  fSeusti. 

J.  W.  Chapman^  JET.  W.  HarringUm^  and  O.  A. £bfM^,lbr  tfai 

appellants. 

C.  E.  Walker  and  A.  D.  MatiheutB^  for  the  appellee. 

By  Court,  Biuorr,  J.  Euphemia  Bobinson  filed  a  oom< 
plaint  in  the  court  of  common  pleas  of  Jefferson  Countyj 
alleging  that  she  was  seised  in  fee,  as  the  widow  of  Thomas 
J.  Robinson,  deceased,  of  one  third  of  five  undivided  ninths 
of  a  certain  lot  in  the  city  of  Madison,  and  that  the  defendants, 
Mary  Jane  Verry,  the  widow,  and  others,  the  children  of  John 
Verry,  deceased,  were  seised  of  the  residue  of  said  lot,  and 
praying  partition,  etc  The  defendants  answered  in  denial 
The  issue  was  submitted  to  the  court  for  trial,  who  found  the 
plaintiff  entitled  to  one  third  of  five  ninths  of  the  lot  in  fee  as 
claimed  in  the  complaint,  and  appointed  commissioners  to 
make  partition  thereof  accordingly. 

The  commissioners  having  reported  that  the  property  could 
not  be  divided  '^  without  great  injury  thereto,  and  to  the  interest 
of  the  owners  thereof,"  the  court  ordered  and  decreed  that  the 
same  should  be  sold,  and  the  proceeds  divided  among  the  pro- 
prietors, according  to  their  respective  interests,  and  appointed 
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Richard  J.  Bright  a  oommiaBioner  to  sell  the  same  on  terms 
specified  in  the  order. 

The  defendants  having  taken  and  filed  the  proper  exceptions 
to  the  several  findings  and  orders  of  the  court,  and  having 
filed  an  appeal  bond,  which  was  approved  by  the  court,  there- 
upon appealed  fit>m  the  finding  of  tiie  court,  that  the  plaintiff 
was  seised  of  one  third  of  five  ninths  of  said  lot,  and  from  the 
final  order  for  the  sale  thereof  based  on  said  finding. 

The  finding  and  order  of  the  court  below  are  based  on  an 
agreement  of  the  parties  as  to  the  facts  of  the  case,  which  is 
made  a  part  of  the  record,  and  is,  in  substance,  as  follows:  — 

That  the  plaintiff  was  married  to  Thomas  J.  Robinson  in  the 
year  1846,  and  lived  with  him,  and  was  his  wife  up  to  the  time 
of  his  death,  in  November,  1863;  that  prior  to  the  year  1845, 
the  father  of  Thomas  J.  Robinson  died  intestate,  seised  in  fee- 
simple  of  lot  No.  7,  described  in  the  complaint,  leaving  a  wife 
and  nine  children,  to  whom  the  lot  descended;  the  wife  died 
before  1853;  that  prior  to  the  year  1853,  said  Thomas  J.  Robin- 
son purchased,  and  had  conveyed  to  him  in  fee,  the  interests  of 
four  of  the  other  children  in  said  lot,  and  consequently  then 
held  five  undivided  ninths  thereof;  that  in  September,  1853, 
said  Thomas  J.  mortgaged  said  five  ninths  of  the  lot  to  John 
Verry,  the  husband  of  the  defendant  Mary  Jane  Verry,  and  the 
father  of  the  other  defendants,  to  secure  a  debt;  but  that  his 
wife,  the  plaintiff  in  this  suit,  did  not  join  in  said  mortgage; 
that  at  the  September  term,  1856,  of  the  Jefferson  circuit  court, 
John  Verry  obtained  a  decree  of  finedosure  on  said  mortgage 
against  said  Robinson,  and  fior  the  sale  of  said  five  ninths  of 
the  lot  for  the  payment  of  said  debt;  to  which  suit  Euphemia, 
the  plaintiff,  was  not  a  party;  that  a  proper  execution  was  sub- 
sequently issued  on  said  decree,  and  the  five  ninths  of  said  lot 
was  sold  and  conveyed  by  the  sheriff  to  said  John  Verry;  that 
said  John  Verry  subsequently  instituted  proper  legal  proceed- 
ings in  the  Jefferson  circuit  court  against  the  other  proprietors 
of  said  lot  for  partition,  he  claiming  five  ninths  thereof;  and 
such  proceedings  were  had  therein  that  the  court  appointed  com- 
missioners to  make  said  partition,  and  to  set  off,  in  severalty,  to 
Kaid  Verry  five  ninths  of  the  lot,  and  one  ninth  to  each  of  the 
other  four  proprietors;  that  the  commissioners  so  appointed  re- 
1  lorted  to  the  court  that  in  their  judgment  the  lot  could  not  be 
so  partitioned  without  great  damage  to  the  interests  of  said 
owners;  and  thereupon  the  court,  on  motion  of  said  Verry, 
ordered  that  said  lot  be  sold,  as  provided  by  the  statute,  and 
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that  the  piooeeda  be  divided  among  the  owners,  in  proportioa 
to  their  respecliye  interests,  and  appointed  a  commissioner  to 
make  said  sale;  that  said  commissioner,  after  having  the  lot 
dnly  appraised,  sold  the  same  at  public  aaction  to  said  John 
Verry  for  twelve  hundred  dollars,  two  thirds  of  the  appraised 
value  thereof;  that  said  sale  was  reported  to  and  confirmed  by 
the  court;  that  said  Verry  paid  the  purchase-money  in  full, 
but  that  before  a  deed  was  executed  to  him  both  he  and  the 
said  commissioner  died;  that  afterward,  on  the  petition  of  the 
wife  and  heirs  of  said  John  Verry,  defendants  in  this  suit^ 
the  lot  was  conveyed  to  them  under  said  purchase  by  a  com- 
missioner appointed  by  the  court  for  that  purpose;  that  in 
January,  1864,  and  before  the  commencement  of  this  suit,  the 
plaintiff  requested  said  Mary  Jane  Verry  and  the  other  de- 
fendants to  set  off  to  her,  or  account  to  her  for,  her  undivided 
interest  in  said  lot;  that  the  said  Thomas  J.  Robinson  and 
Jc^D  Verry  both  died  intestate,  and  that  said  proceedings  in 
partition,  and  said  sale  and  conveyance,  all  took  place  in  the 
lifetime  of  said  Thomas  J.  Robinson,  but  neither  he  nor  the 
plaintiff  in  this  suit  was  made  a  party  thereta 

The  agreement  also  ezt^ids  to  matters  relating  to  the  im- 
provements on  the  lot,  at  the  date  of  the  mortgage  to  Verry, 
and  those  made  by  Verry  after  his  purchase,  but  as  no  ques- 
tion is  raised  in  this  court  involving  those  matters,  a  state- 
ment of  them  in  this  opinion  is  unnecessary. 

It  was  also  agreed  that  all  matters  of  defense  should  be 
given  in  evidence  under  the  general  denial. 

Under  this  state  of  facts  it  is  insisted  by  the  appellants  that 
Buphemia  Robinson,  the  plaintiff  below,  has  no  interest  in  or 
to  any  part  of  said  lot,  and  that  the  finding  of  the  court  to  the 
contrary,  and  the  final  order  of  sale,  is  therefore  erroneous, 
and  this  presents  the  only  question  for  the  consideration  of 
this  court. 

The  statute  of  descents  enacts  that  *^  if  a  husband  die  tes- 
tate or  intestate,  leaving  a  widow,  one  third  of  his  real  estate 
shall  descend  to  her,  in  fee-simple,  firee  from  all  demands  of 
creditors,"  etc.:  1  Gavin  and  Herd's  Statutes,  sec.  17,  p.  294. 
Section  27  of  the  same  act  provides  that ''  a  surviving  wife  if 
entitled,  except  as  in  section  17  excepted,  to  one  third  of  all 
the  real  estate  of  which  her  husband  may  have  been  seised  in 
feendrnple,  at  any  time  during  the  marriage,  and  in  the  con- 
veyance of  which  she  may  not  have  joined,  in  due  form  of 
law;  and  also  of  all  lands  in  which  her  husband  had  an  equi- 
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table  interest  at  the  time  of  his  death.''  And  the  thirty-fifth 
section  declares  that  "no  act  or  conveyance,  performed  or 
executed  by  the  husband  without  the  assent  of  his  wife,  evi- 
denced by  her  acknowledgment  thereof,  in  the  manner  required 
by  law,  nor  any  sale,  disposition,  transfer,  or  encumbrance  of 
the  husband's  property,  by  virtue  of  any  decree,  execution,  or 
mortgage  to  which  she  shall  not  be  a  party,  except  as  pro- 
vided otherwise  in  this  act,  shall  prejudice  or  extinguish  the 
right  of  the  wife  to  her  third  of  his  lands,  or  to  her  jointure, 
or  preclude  her  from  the  recovery  thereof,  if  otherwise  entitled 
thereto." 

In  the  case  at  bar,  Thomas  J.  Robinson,  the  husband  of 
Euphemia,  the  plaintiff,  was  seised  in  fee  of  the  real  estate  in 
controversy  during  the  coverture,  and  in  1853  mortgaged  it  to 
Verry,  but  his  wife,  Euphemia,  did  not,  in  any  form,  join  in 
or  become  a  party  to  the  mortgage.  The  title  of  Thomas 
was  sold  on  a  foreclosure  of  the  mortgage,  and  purchased  in 
by  Verry;  but  Euphemia  was  not  a  party  to  that  suit,  or  in 
any  manner  affected  by  the  decree  or  sale.  Nor  was  she  a 
party  to  the  proceedings  for  partition  prosecuted  by  Verry,  and 
upon  which  the  lot  was  sold  and  purchased  in  by  him. 
Thomas  J.  Robinson,  the  husband,  died  in  1868,  leaving  the 
plaintiff,  his  wife,  surviving  him. 

These  facts  would  seem  to  bring  the  case  within  the  pro- 
visions of  the  statute,  and  entitle  the  plaintiff  to  one  third  of 
the  five  ninths  of  the  lot,  of  which  her  husband  was  seised 
doring  the  marriage. 

It  is  conceded  by  the  appellants  that  the  purchase  by  Verry 
of  the  interest  of  Thomas  J.  Robinson,  at  the  sale  under  the 
mortgage,  did  not  divest  the  contingent  interest  of  Euphemia, 
his  wife.  But  it  is  insisted  that  the  subsequent  sale  of  the  lot, 
under  the  proceedings  for  partition,  by  destroying  the  co-ten- 
ancy, invested  Verry,  the  purchaser,  with  an  abs(^ute  fee  in 
the  entire  lot,  and  divested  the  contingent  interest  of  the  plain* 
tiff.  The  argument  in  support  of  the  position  is  understood 
to  be  that  the  act  of  Robinson,  in  executing  the  mortgage,  and 
the  act  of  the  law  in  the  foreclosure  and  sale,  made  Verry  a 
co-tenant  with  the  other  owners,  and  invested  him  with  the 
same  right  that  Robinson  had,  before  Verry  took  his  place, 
under  the  sale,  and  that  as  long  as  the  tenancy  in  common 
existed,  the  contingent  right  of  the  plaintiff  was  not  affected 
by  the  fact  that  the  title  of  her  husband  had  passed  to 
V«ny,  but  that  the  latter  stood  in  the  same  relation  to  ibm 
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eoDtingent  right  of  the  wife,  that  Robinaoiii  the  husband, 
would,  if  he  had  continued  to  hold  the  interest  purchased  by 
Verry.  And  hence  it  is  further  argued,  that  the  sale  under 
the  proceedings  for  partition,  instituted  by  Verry,  as  the  repre- 
sentatiye  of  Robinson,  had  the  same  effect  in  divesting  the 
contingent  interest  of  the  wife  that  it  would  have  had  if  Rob- 
inson, the  husband,  had  continued  to  hold  the  fee,  and  had 
instituted  the  proceedings  in  partition. 

This  position,  we  think,  cannot  be  maintained.  Yenyy  as 
the  purchaser  of  Robinson's  title  under  the  mortgage,  did  not 
stand  in  the  same  relation,  in  all  respects,  to  the  contingent 
right  of  the  wife  that  Robinson,  the  husband,  did  before  the 
mortgage.  Indeed,  if  the  conclusion  arriyed  at  by  the  appel- 
lants' counsel  as  to  the  effect  of  Verry's  purchase  under  the 
proceedings  for  partition  is  correct,  the  difference  in  their  rela- 
tions to  the  interest  of  the  wife  would  be  radicaL  Holding 
the  title  of  Robinson,  Verry  instituted  the  proceedings  for  par- 
tition, under  which  he  became  the  purchaser  of  the  lot,  and 
now  claims  that  by  virtue  of  that  sale  the  contingent  right  of 
Mrs.  Robinson  became  divested  and  lost  But  if  Robinson 
had  continued  to  hold  the  title,  and  had  instituted  the  pro- 
ceedings for  partition,  and  become  the  purchaser,  it  is  clear 
that  the  interest  of  his  wife  in  that  event  would  have  been 
increased  instead  of  destroyed,  as  claimed  by  the  appellants. 

By  the  sale  under  the  mortgage  the  title  of  the  husband, 
which,  prior  to  the  mortgage,  was  directly  united  with  the 
contingent  right  of  the  wife  growing  out  of  the  marriage  rela- 
tion under  the  law,  became  severed  from  it.  The  title  was  no 
longer  a  unit  The  estate  of  the  husband,  out  of  which  sprang 
the  claim  of  the  wife,  became  divested  and  passed  into  the 
hands  of  a  stranger,  not  an  absolute  and  unencumbered  fee, 
but  subject  to  the  contingent  claim  of  the  wife,  depending, 
however,  upon  the  then  uncertain  contingency  that  she  should 
survive  her  husband.  This  suggests  the  argument  which,  to 
our  minds,  settles  conclusively  the  question  under  discussion. 

Robinson  was  seised  of  an  unconditional  and  unencumbered 
fee  in  the  five  ninths  of  the  lot  The  contingent  right  of  the 
wife  is  a  mere  incident  under  the  law  of  that  seisin  of  the  hus- 
band, and  though  the  entire  title  was  in  the  husband,  he  could 
neither  mortgage  nor  sell  the  interest  of  the  wife,  unless  she 
voluntarily  joined  in  the  conveyance.  But  she  did  not  join 
in  the  mortgage,  and  therefore  both  the  mortgage  and  the  sub- 
sequent purchase  of  Verry  under  it  were  subject  to  the  ooii* 
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tiDgent  right  of  Mrs.  Bobineon.  In  thai  pmchaae  Verry  did 
not  pay  for  or  acquire  a  title  to  that  right.  He  did  not  own 
it,  and  his  title  was  therefore  subject  to  it. 

In  the  suit  for  partition  he  represented  the  title  or  interest 
acquired  by  his  purchase  under  the  mortgage,  and  no  more, 
and  the  sale  of  the  lot,  eo  far  as  Verry 's  interest  was  concerned, 
could  not  invest  the  purchaser  with  any  bettei'  title,  or  greater 
interest  in  the  property,  than  was  held  by  Verry,  and  which 
he  represented  in  tiiat  suit. 

This  position  is  not  only  sustained  by  the  statute  quoted  in 
a  preyious  part  of  this  opinion,  and  by  reason  and  necessity, 
but  also  accords  with  the  letter  of  the  statute  under*  which  the 
sale,  in  the  proceedings  for  partition,  was  made. 

The  twenty-first  section  of  the  statute  concerning  the  parti- 
tion of  lands,  2  Gavin  and  Herd's  Statutes,  865,  provides  that 
^whenever  it  shall  appear  to  the  court  that  the  purchase- 
money  for  the  land  sold  has  been  duly  paid,  the  court  shall 
order  such  commissioner,  or  some  other  person,  to  execute 
conveyances  to  the  purchaser,  which  shall  bar  idl  claims  of 
such  owners  to  said  lands  as  effectually  as  if  they  themselves 
had  e^^uted  the  same." 

We  do  not  stop  to  discuss  the  question  whether  Verry,  by 
his  purchase  under  the  partition,  did  more  than  to  acquire  the 
title  of  the  other  tenants  in  common,  and  whether,  in  contem- 
plation of  law,  his  title  to  the  five  ninths  did  not  remain  in 
him  in  the  same  condition  that  it  would  if  he  had  acquired 
the  title  of  his  co  tenants  by  private  purchase  from  them;  but 
we  p^ace  the  case  on  the  broad  ground  that  if  the  lot  had  been 
purchased  at  the  sale  under  the  proceedings  for  partition  by  a 
stranger  to  the  record,  it  would  not  have  divested  the  contin- 
gent right  of  the  plaintiff  in  this  suit.  It  is  not  intended  to 
controvert  the  position  assumed  by  counsel,  that  the  rights 
of  the  wife  in  her  husband's  real  estate  are  subject  to  legisla- 
tive control  while  they  remain  inchoate.  Nor  do  we  discuss 
the  question  as  to  the  effect  of  various  statutory  provisions 
authorizing  the  appropriation  of  lands  for  public  use,  as  we  do 
not  think  that  the  authorities  referred  to  on  that  and  kindred 
subjects  throw  any  light  on  the  question  under  discussion  here. 

We  are  referred  to  the  case  of  Weaver  v.  Oregg,  6  Ohio  St. 
547  [67  Am.  Dec.  855],  which  is  claimed  to  be  an  authority 
in  point  in  favor  of  the  appellants.  That  was  a  petition  for 
dower  under  the  statute  of  Ohio.  The  husband  of  the  plain- 
tiff, during  the  coverture,  was  seised  as  tenant  in  common  of 
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one  undivided  fimrih  part  of  certain  lands.  Prooeedingff  fe 
partition  were  instituted,  but  the  lands  were  adjudged  not  to 
be  susceptible  of  partition,  and  were  sold  by  the  sheriff,  by 
order  of  the  court,  under  the  provisions  of  the  statute,  and  the 
proceeds  divided,  during  the  lifetime  of  the  husband.  It  was 
held  that  the  sale  of  the  lands  under  the  proceedings  for  par- 
tition divested  the  inchoate  contingent  dower  interest  of  the 
wife.  Mr.  Justice  Brinkerhoff,  in  delivering  the  opinion  of  the 
court,  says:  *^The  right  of  dower  in  the  wife  subsists  in  virtue 
of  the  seisin  of  the  husband;  and  this  right  is  always  subject 
to  any  encumbrance,  infirmity,  or  incident  which  the  law  at- 
taches to  that  seisin,  either  at  the  time  of  the  marriage  or  at 
the  time  the  husband  became  seised.  A  liability  to  be  divested 
by  a  sale  in  partition  is  an  incident  which  the  law  afiSxes  to 
the  seisin  of  aU  joint  estates;  and  the  inchoate  right  of  the 
wife  is  subject  to  this  incident.  And  when  the  law  steps  in 
and  divests  the  husband  of  his  seisin,  and  turns  the  realfy 
into  personalty,  she  is,  by  the  act  and  policy  of  the  law,  re- 
mitted, in  lieu  of  her  inchoate  right  of  dower  in  the  realty,  to 
her  inchoate  right  to  a  distributive  share  of  the  personalty  into 
which  it  has  been  transmuted.'^  « 

We  do  not  controvert  the  ccHrectness  of  this  dedsion.  It  is 
not  in  point  in  the  case  at  bar,  and  therefore  we  decide  nothing 
in  reference  to  it.  There  the  sale  was  under  proceedings  for 
partition  during  the  seisin  and  life  of  the  husband;  his  seisin 
was  divested  by  the  act  of  the  law,  and  his  entire  interest  in 
the  land  sold  and  converted  into  personalty  and  paid  to  him. 
But  here  the  husband  mortgaged  his  interest,  subject  to  the 
inchoate  contingent  right  of  the  wife,  and  Verry's  purchase 
of  that  interest,  under  the  mortgage,  did  not  divest  the  contin- 
gent right  of  the  wife;  and  hence,  in  the  subsequent  proceed* 
ings  in  partition,  he  did  not  represent  any  greater  interest  than 
that  acquired  by  his  purchase  under  the  mortgage. 

The  principle  involved  in  this  case,  we  think,  was  settled  by 
this  court,  in  accordance  with  the  opinion  expressed  here,  in 
the  case  of  Rank  v.  HannOj  6  Ind.  20. 

The  judgment  is  affirmed,  with  costs. 

IvcHQATB  Right  or  Bowxb,  Natuiui  and  Bxtuit  ovs  Sm  Moore  r.  Maifor 
qf  N.  T,,  59  Am.  Deo.  473,  and  note  475;  Weaver  t.  Oregg^  67  Id.  355;  and 
M  to  the  effect  of  a  mortgage  on  each  rights  see  the  extended  note  to  .HUch' 
eoek  v.  HarrmgtOH,  5  Id.  239,  9adM€CabeT.BeUow,Wl±4ff!.  InJnelektr 
y,  Holmee,  32  Ind.  636^  citing  the  principal  caae^  the  oonrt  aay  that  the  righti 
of  a  wife  in  the  lands  of  her  hnahand  are  rBongnirod,  in  Tndian%  '^aa  a  pne- 
oit  inchoate  rights  like  dower  was,  and  protected  like  it" 
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Day  v.  Vallbttb. 

[Sft  toXAlTA,  42.1 

Whbub  PuBflBAflEB  AT  BzioiTiiiHf  Saui  Fails  TO  Pat  Amdctht  ov  Bnv 
and  jadgment  is  taken  against  him  for  the  amount  of  the  bid  and  dam- 
ages, there  is  no  equitable  lien  upon  the  Umd  in  faTor  of  the  exeentiaii 
plaintiif  f or  the  purchase  money. 

Ba€h  Paracteawi  ov  OoMFLAiiiT  mm  CknriAnr  m  Ibmlt  BvwruiiMBv  Avbb» 
Mnm  to  ooostitnte  a  good  cause  ol  action. 

J^osMXB  Reooybby  18  FlOMA  Faoib  CoiTGLVBiVB  Bar  TO  Latxr  Suit»  whero 
by  the  record  of  the  former  suit,  filed  with  a  plea  of  former  recovery,  it 
appeared  that  the  issues  joined  in  the  former  suit  inyolTed  the  questions 
presented  in  the  later  snit^  but  there  were  also  other  issues  in  the  lonnsr 
suit  which,  if  found  for  the  same  party,  would  have  produced  the  same 
result;  though  the  jury  mig^t  decide  such  of  the  issues  as  were  involved 
in  the  present  case  the  other  way. 

MxBs  Ikdxx  or  Bsoord  ib  not  Comtlianox  with  Kulb  ov  Ooubt  which 
requires  the  filing  of  an  abstract  of  the  reoofd. 

Action  for  certain  moneyB  olaimed  to  be  due  upon  an  exe- 
cution sale.    The  opinion  states  the  facts. 

T.  A.  Hendriels  and  W.  R.  Harrimnf  for  the  appellants. 
/.  A,  Bealy  for  the  appellee. 

By  Conrti  Frassb,  C.  J.  Wheie  upon  the  sale  of  lands 
upon  execution  the  purchaser  fails  to  pay  the  amount  of  his 
bid,  and  the  execution  plainti£f  obtains  judgment  against  such 
purchaser  for  the  amount  of  his  bid,  and  ten  per  cent  damages, 
there  is  no  equitable  lien  upon  the  land  in  favor  of  the  execu- 
tion plaintiff  for  the  purchase-money,  as  in  case  of  vendors. 
The  execution  plaintiff  is  not  a  vendor,  nor  a  privy  in  estate  or 
in  law,  and  it  is  only  in  favor  of  such  that  the  Uen  exists:  Ife- 
KiUip  V.  McKiUipy  8  Barb.  552. 

The  third  paragraph  of  the  complaint  as  amended  in  this 
case  shows  no  case  entitling  the  plaintiff  below  to  any  relief 
whatever,  and  the  demurrer  to  it  ought  to  have  been  sustained. 
Each  paragraph  must  contain  within  itself  sufBdent  avermente 
to  constitute  a  good  cause  of  action.  This  not  only  fails  to 
show  that  the  plaintiff  has  any  cause  of  action,  but  it  utterly 
omits  to  connect  him  in  any  manner  with  the  facto  which  it 
alleges,  or  to  refer  to  anything  which  does  so  connect  him. 
Our  code  is  not  liberal  enough  to  warrant  us  in  sustaining 
such  a  paragraph. 

Error  is  assigned  upon  the  action  of  the  circuit  court  in  sus- 
taining a  demurrer  to  the  third  paragraph  of  the  answer,  which 
set  up  a  fonner  judgment  in  the  same  matter.  A  copy  of  the 
record  of  the  former  suit  is  made  part  of  the  paragraph,  from 
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which  it  appears  that  the  issues  in  that  case  involved  the  ques- 
tion in  this,  and  that  there  was  a  general  finding  and  judg- 
ment against  the  plaintiff  in  this  case.  There  were  other 
issues,  however,  which,  if  determined  for  the  same  party, 
would  have  produced  the  same  finding  and  judgment,  though 
the  jury  might  decide  such  of  the  issues  as  were  involved  in 
the  present  case  the  other  way.  It  may  be,  therefore,  that  the 
former  judgment  is  not  necessarily  a  conclusive  bar  to  this 
suit;  but  this  need  not  be  now  decided.  Is  it  such  prima 
fadet  We  think  so:  Agate  v.  Richards^  5  Bosw.  456.  The 
demurrer  ought  therefore  to  have  been  overruled. 

It  was  not  error  to  strike  out  the  fourth  paragraph  oS  the 
answer  on  motion,  it  being  substantially  the  same  as  the  third 

There  are  a  large  number  of  other  questions  urged  by  coun- 
sel, but  inasmuch  as  the  appellant  does  not  present  them  as 
the  practice  requires,  they  are  not  considered.  A  mere  index 
to  the  transcript  is  not  a  compliance  with  the  tenth  rule  of  this 
court. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  the  court  below  to  set  aside  so 
much  of  its  proceedings  as  are  inconsistent  with  this  oinnion. 


Each  Coitht  m  PLSADnro  should  bb  Oumflw  or  Itsbj;  and  sfote  a 
«Mi8e  of  action:  Thimnan  v.  JMMere  H.  JR.  Co.^  64  Am.  Deo.  41S.  This  \» 
the  flottled  law  in  Indiana  and  other  states:  CTorJbe  t.  Featinentimt  S2  Ind.  144; 
PoUer  V.  Bamai^  45  Id.  418;  Pem^loania  Co,  v.  HMarmam,  09  Id.  26;  Clark 
T.  WTMker  L  Cb.,  9  Mo.  App.  448,  aU  oiting  the  principal  case. 

Oh  Plka  or  Fobhbb  Ricovkbt,  EvmsNOB  is  Aomisbibui  to  show  that  the 
issues  presented  in  the  later  suit  were  not  tried  in  the  former  cause;  Dtmar 
▼.  Bkkt  1  Wila.  (Ind.)  374;  bat  no  eyidenoe  is  admissible  to  prore  that  what 
appears,  on  the  record  in  the  former  snit^  to  have  been  determined,  was  not 
in  fact  so  determined:  Landtn  t.  Qtorffet  49  Ind.  321$  both  oiting  the  prin* 
eipia 


Bbnxbtt  V.  Welch. 

[35  niDXiLHA,  140.J 

Laohbs  IB  Oboubd  iob  Dbbiax.  ov  SPBcmo  PBRfOBMABCB  wfaflfo  twontj- 
three  years  have  elapsed  from  the  date  of  a  contract  for  the  pnrdiase  of 
real  estate,  during  thirteen  years  of  which  no  payments  were  made  by 
the  purchaser.  But  there  is  no  laches  where,  in  such  a  caae^  the  vendor 
has  preserved  the  vigor  of  the  oontract  for  his  own  benefit  by  the  pend- 
ency of  an  action  to  enforoe  a  lien  lor  the  purchase  ■money,  and  the 
Teodee,  answering  to  that  action,  offers  to  perform,  and  asks  specific  per- 
formance against  the  vendor;  for  the  latter,  by  his  own  aol^  has  thereby 
eontinnonsly  teoognizsd  the  obligation  of  the  ooBtiBot 
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Bill  in  equity.    The  opinion  states  the  fieusts. 

B.  C,  Oregory  and  J7.  Jones^  Jr.,  for  the  appellants. 

Z.  Bairdy  /•  A.  Steifij  and  J.  J.  Jones,  for  the  appellee. 

By  Court,  Fbazeb,  C.  J.  In  1844,  Welch  filed  his  bill  in 
chancery  against  the  appellees,  then  mfants,  who  were  the 
heirs  at  law  of  William  Bennett,  deceased,  idso  against  the 
widow  and  administrator  of  Bennett,  for  the  purpose  of  sub- 
jecting to  sale  certain  lands  in  Tippecanoe  and  Fountain 
counties,  alleged  to  have  been  sold  by  him  to  Bennett  in  his 
lifetime,  in  1838,  to  satisfy  the  unpaid  purchase-money  claimed 
to  be  due  him.  He  obtained  a  decree  under  which,  in  1845, 
the  lands  in  Tippecanoe  County  were  sold  to  him  for  four 
thousand  dollars, — not  sufficient  to  satisfy  the  decree, — and 
having  obtained  a  deed  under  his  purchase,  he  went  into  pos- 
session of  the  lands  in  both  counties.  In  1846,  he  filed  a 
claim  against  Bennett's  estate  for  the  balance  of  his  decree, 
which  was  allowed,  and  in  1848,  he  received  from  the  admin- 
istrator upon  that  claim  $313.09.  In  1856,  the  present  appel- 
lants and  the  other  defendants  in  the  chancery  cause  removed 
it  to  this  court  by  writ  of  error,  and  after  it  had  remained 
here  five  years  th^  decree  was,  in  1861,  reversed,  and  the  cause 
remanded.  The  appellants  then  filed  a  counterclaim,  aver^ 
ring  that  their  ancestor  had  paid  a  larger  part  of  the  purchase* 
money  than  was  alleged  in  the  bill;  that  Welch  had  been  in 
possession  of  the  lands  since  1845,  and  asking  that  the  rents 
and  profits  since  that  date  be  charged  to  Welch,  in  satisfao- 
tion  of  so  much  of  the  purchase-money,  claiming  that  the 
whole  would  thus  be  satisfied,  but  offering  to  pay  any  sum 
that  might  be  found  due  him  when  ascertained,  and  praying 
that  thereupon  he  be  compelled  to  convey  in  specific  perform- 
ance of  his  contract  with  their  ancestor.  Welch  subsequently 
amended  his  original  complaint,  and  afterward  demurred  to 
the  counterclaim,  and  then,  at  a  later  date,  1862,  diamissed 
bis  complaint.  The  counterclaim  was  variously  amended. 
A  demurrer  to  it  was  overruled;  an  answer  was  then  filed,  a 
reply  to  the  answer,  and  a  demurrer  to  the  reply,  which  was 
by  the  court  overruled  to  the  reply,  but  sustained  to  the  counter^ 
daim,  and  final  judgment  thereon  rendered  for  Welch. 

The  only  question  before  us  arises  upon  the  action  of  the 
court  below  upon  the  demurrer,  and  that  question  is.  Was 
the  oonnterclaim  sufficient?  It  seems  very  plain  to  us  that 
the  allegations  of  the  answer  to  the  counterclaim  must  be 
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excluded  from  consideration  in  the  decision  of  this  question. 
Whether  the  pleading  to  which  the  demurrer  was  carried  back 
and  sustained  was  good  must  be  determined  upon  its  own 
averments,  in  connection  with  those  of  the  original  complaint, 
and  can  in  no  measure  depend  upon  any  subsequent  pleading. 
This  observation  is  called  for  by  the  fact  that  the  question  is 
argued  on  behalf  of  the  appellee,  and  seems,  from  an  opinion 
of  the  judge  below,  appended  to  the  appellee's  brief,  to  have 
been  decided  as  if  the  averments  of  the  subsequent  pleading 
were  to  be  deemed  a  part  of  the  counterclaim  in  ccmsiderii^ 
the  question. 

Time  was  not  of  the  essence  of  the  contract.  This  is  con- 
ceded and  need  not  therefore  be  illustrated.  The  contract 
was  one  which,  prima  facie^  would  properly  justify  the  exer- 
cise of  the  xx)wer  of  a  court  of  equity  in  compelling  its  specific 
performance.  This,  too,  is  not  questioned.  But  it  is  insisted 
that  the  laches  of  the  appellants  preclude  the  exercise  of  this 
power  in  their  behalf  in  this  case.  Twenty-three  years  had 
elapsed,  during  which  a  large  part  of  the  purchase-money  had 
remained  unpaid,  and  during  the  last  thirteen  years  of  that 
time  no  payments  whatever- had  been  made  by  the  appellants 
or  the  administrator  of  their  ancestor.  It  is  scarcely  to  be 
controverted  that  such  delay  would  be  prima  facie  sufficient  to 
prevent  a  court  of  equity  from  interposing  to  give  relief  by  a  de- 
cree for  specific  performance,  in  favor  of  parties  thus  in  d^ult 

But  here  the  appellee  as  late  as  1848  received  money  upon 
the  contract.  His  appearance  in  this  court  as  late  as  1861, 
resisting  a  reversal  of  his  decree,  was  an  affirmance  of  the 
contract.  His  prosecution  of  that  case  in  the  court  below 
after  its  reversal  here  until  about  one  year  after  the  counter- 
claim was  filed  was  an  efibrt  on  his  part  to  enforce  the  con- 
tract. His  action  sought  its  specific  performance  as  certainly 
as  did  the  counterclaim.  Both  parties  concurred,  then,  in 
desiring  and  seeking  its  performance,  and  treating  it  as  ob- 
ligatory in  equity,  until  the  moment  wheo  the  appellee  dis- 
missed his  suit,  in  1862.  Until  that  event  the  controversy 
between  the  parties  was  not  whether  the  contract  should  be 
held  obligatory,  for  each  sought  to  compel  the  other  to  per- 
form it,  and  thereby  recc^nized  its  binding  force  against  him- 
self. But  the  amount  due  the  appellee  was  contested  by  the 
appellants,  and  they  sought  to  charge  him  with  the  rents  and 
profits  during  the  time  he  was  in  possession  under  his  pur- 
chase by  virtue  of  the  decree,  which  he 
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Where  the  mere  lapee  of  time  has  been  held  to  bar  an  ap- 
plication for  specific  performanoCy  it  has  usually  been  on  the 
ground  that  an  abandonment  of  the  contract  could  be  inferred, 
or  a  purpose  to  speculate  on  the  defendant  by  delay.  And 
there  can  be  no  doubt  that  the  delay  in  the  case  before  us  was 
abundantly  sufficient  to  have  justified  the  appellee  in  regard- 
ing the  purchase  as  having  been  abandoned.  But  by  seeking 
to  enforce  it  he  preserved  its  vigor  for  his  own  benefit,  and  it 
would  not  be  creditable  to  our  jurisprudence  if  he  could  be 
sustained  in  saying  that  he  shall  nevertheless  be  discharged 
fix>m  its  performance  by  his  own  mere  volition.  While  seek- 
ing to  compel  a  specific  perfbimance,  and  continuing  thereby 
to  admit  an  obligation  to  perform  on  his  part,  his  acts  were 
certainly  inconsistent  with  an  intention  to  object  to  doing  so 
on  account  of  the  lapse  of  time,  and  this  must  be  deemed  a 
waiver  of  that  objection.  Thus  the  doctrine  is  stated  by  Mr. 
Fry  in  his  treatise  on  specific  performance,  sec.  745,  on  the 
authority  of  King  v.  WiUon^  6  Beav.  124  The  same  rule  is 
recognized  in  Rector  v.  Pricey  1  Mo.  380,  and,  indeed,  seems  to 
be  not  only  fairly  deducible  from  the  authorities,  but  emi- 
nently just  and  reasonable.  That  a  party  who  brings  his  suit 
to  compel  his  adversary  to  perform,  when  the  adversary  takes 
him  at  his  word,  and  in  court  ofiers  to  perform  whatever  can 
be  required,  and  asks  that  the  plaintiff  may  be  held  also  to 
perform,  may  thereupon  refuse,  ought  never  to  be  heard  of  in 
a  court  of  justice.  It  would  be  simple  trifling,  and  it  seems  to 
us  ought  not  to  be  tolerated. 

The  case  of  Oreen  v.  Ru89^Uy  5  Hill,  183,  cited  on  behalf  of 
the  appellee,  does  not  appear  to  us  to  be  inconsistent  with  the 
views  already  expressed.  That  case  was  trover  for  a  span  of 
horses.  The  defense  was,  that  the  horses  were  the  defendant's, 
having  been  obtained  from  him  by  a  contract  of  purchase 
which  was  void  for  fraud.  The  plaintiff  having  shown  that 
the  defendant  had  at  one  time  sued  for  the  purchase-money 
of  the  horses  before  it  was  due  under  the  contract,  his  suiti 
however,  resulting  in  nothing,  on  account  of  defects  in  the  pro- 
ceedings, insisted  that  the  defendant  was  estopped  from  ques- 
tioning the  validity  of  the  contract.  It  was  held  that  the  suit 
did  not  estop  the  defendant  from  showing  that  the  contract 
was  void  for  fraud.  This  was  undoubtedly  correct,  for  the 
sufficient  reason,  if  no  other  had  existed,  that  the  previous 
suit  was  itself  in  disaffirmance  of  the  contract,  and  not,  as  in 
the  case  before  us,  to  enforce  it.    The  view  we  have  expressed 
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ill  this  case  does  not  rest  upon  the  groond  of  estoppel,  and 
in  no  respect  involveB  the  doctrine  upon  that  subject.  We 
merely  hold  the  appellant  bound  in  equity  because  he  bad, 
by  his  own  acts,  continuously  Tecognized  that  obligation, 
and  sought  to  enforce  the  correlatiye  obligation  of  the  other 
party. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  the  court  below  to  set  aside  its 
action  on  the  demurrer  and  its  subsequent  proceedings,  and 
proceed  according  to  this  opinion. 

Obbgobt,  J.,  having  been  of  counsel^  did  not  sit  in  this 


TiJiCiww  nr  flisi  me  RmTiHf  Babs  Bwht  id  Spbooio  PsMwisiiiiiCB^ 
WHMH:  See  the  note  to  SmUk  y.  Tkomprnm,  M  Am.  Dea  1S2  et  Mq.i  andMe 
J)eOardcmy.SnM,6Sld.l9tL  The  priadpel  oee  is  dted  in  gMiflilloii  ▼. 
PkmL  Sl  Ind.  421  to  tlie  poiat  iteled  in  tlie  jytbto. 


LouisviLLB  AND  Nbw  Albany  Bailboad  Gompant 

t;.  Statb  ex  BEL.  MoGabty. 

[»  IMDIAMA,  177.] 

Bouioro  SxoGK  ov  RAniWCAT)  n  ao  OoinnDonED  whk  Fuamsss  ahd  Um 
or  Tbiok  Aim  SuPiBSiBUcnTU  tint  it  ii  within  the  power  of  the  kgie- 
latnre  to  treat  it  as  real  properly,  for  the  pnipoete  of  taTatian. 

ImxiAirA  OoNSTiTiTTioK  D018  HOT  BiQinas  UimroBM  Mkthoi^  ov  Yaixta- 
HON  or  PBOPnBTT  ion  Taxatxov,  bat  only  ''  nioh  regolatioos  ae  ehafl 
eeenie  a  just  Telnation  ";  and  in  determining  how  thia  end  shall  be  se- 
cored,  the  legisUtore  most  exercise  a  discretion,  and  nnleas  the  method 
adopted  be  clearly  inadequate  to  seoore  the  result^  the  couts  eannoi  hi- 
terfne. 

Buamm  PaoTiDnro  tbat  AppBAiaiBfl^  or  Bnnuxnra  Valub  ov  Boiab  iob 
PuBPom  ov  Tazatioh,  shall  take  into  oonsidention  the  looation  of  the 
road  for  bosiness,  the  oompetition  of  other  road%  its  eamingi^  eto.,  is 
oonstitationaL 

Makdahus  will  not  Ln  wmnui  Sxinm  has  EmoHLT  Frovdibs 
Amothkr  ADBQiTAra  Bnomr. 

Tms  FOB  Maxdio  BsnTBn  of  Taxablb  Pbopbut  nr  Indiaxa  stuted. 

Action  against  railroad  company  for  failure  to  file  its  state- 
ment of  property  for  taxation.    The  opinion  states  the  facts. 

T.  L.  SmUh  and  M.  C.  Kerr^  for  the  appellant. 

D.  E.  WiOiammm^  ottonMy-^eneraJy  and  H.  Cramtfwrdf  tar  tlis 
state. 
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B7  Coorty  Rat,  J.  The  auditor  of  state  filed,  in  the  court  of 
oommon  pleas  of  Floyd  County,  an  affidavit  charging  that  the 
appellant  did  not,  between  the  first  day  of  January,  1864,  and 
the  first  day  of  June  next  ensuing,  file  with  the  auditor  of 
Floyd  County,  where  the  principal  office  of  the  company  was 
situated,  a  statement  of  the  amount  of  its  capital  stock  for 
taxation,  and  praying  for  a  mcmdam/ua  requiring  it  to  do  sa 
A  motion  was  made  upon  this  affidavit  for  a  mandamuBj  and 
upon  the  overruling  of  a  demurrer,  an  alternative  writ  was 
issued.  A  return  was  made  to  the  writ,  and  upon  motion,  the 
return  was  rejected,  and  a  peremptory  mandamus  was  issued. 
The  questions  presented  by  these  rulings  of  the  court  were 
properly  reserved,  and  are  now  befine  us  for  our  consideration. 
The  first  question  we  will  examine  is,  whether  the  appellant 
was  in  default  in  not  having  made  a  statement  to  the  auditor 
of  Floyd  County  of  the  amount  of  its  capital  stock  for  taza- 

tioSL 

An  act  of  the  legislature  was  approved  March  4,  1859, 
entitled  ''An  act  to  amend  the  sixth,  eighth,  ninth,  and  four- 
teenth sections  of  an  act  entitled  'An  act  to  provide  for  the 
ai>praisement  of  real  estate,  and  prescribing  the  duties  of  offi- 
cers in  relation  thereto,'  approved  December  21,  1858,  also 
defining  the  duties  of  appraisers  and  deputy  appraisers  and 
the  auditor  of  state." 

If  this  was  the  only  law  in  force  in  regard  to  the  appraise- 
ment and  taxation  of  the  property  of  railroad  companies,  then 
no  such  statement  was  required  to  be  furnished.  The  appel- 
lant insists  that  this  was  and  is  the  only  law  in  force  on  this 
subject 

The  appellee  denies  that  the  amendment  of  1859  to  the  act 
of  1858  is  valid,  and  insists  that  the  "Act  to  provide  for  the 
valuation  and  appraisement  of  real  property,"  etc.,  approved 
June  21,  1852,  with  the  amendments  to  that  act  approved 
December  21, 1858,  is  the  only  law  in  force  providing  for  the 
appraisement  and  taxation  of  the  property  of  railroad  com- 
panies. 

The  first  otjeetion  presented  to  the  amendatory  act  of  1859 
is,  that  the  title  embraces  as  the  subject  to  be  appraised  real 
estate  alone,  and  that  the  act,  after  providing  for  a  "val- 
uation of  all  lands,  town  lots,  depot  grounds,  and  buildings 
and  improvements  thereon,  other  than  road-beds,  switches, 
and  side-traekSy  and  railxtMtd  tracks  and  superstructures 
thereon,  used  or  held  by  railroad  companies,  according  to  the 
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0ame  nilo  presoribed  tot  aaoertaining  the  value  of  ottier  real 
properfy/'  prooeeda  to  direct  that  the  appraisers  shall ''  then 
appraise  the  ralae  of  said  road  per  mile,  through  their  re- 
spective oountieSy  including  in  that  valuation  the  value  ot  all 
the  rolling  machinery  aforesaid,  depots,  depot  grounds,  and 
machine^hops."  This  rolling  machinery,  it  is  insisted,  is 
personal  property,  and  not  coming  within  the  subject-matt^ 
stated  in  the  title,  as  required  by  section  19,  article  4,  of  the 
constituticm  of  this  state,  must  be  stricken  from  the  act,  and 
then  the  act,  failing  to  provide  lor  the  valuation  for  taxation 
of  sudi  personal  property,  would  not  comply  with  section  1, 
article  10,  of  the  constitution,  requiring  that,  ''the  g^ieral 
assembly  shall  provide  by  law  for  a  uniform  and  equal  rate 
of  assessment  and  taxation;  and  shall  prescribe  such  regula- 
tions as  shall  secure  a  just  valuation  for  taxation  of  all  prop- 
erfy,  both  real  and  personal,  excepting  such  only  for  municipal, 
educational,  literary,  scientific,  religious,  or  charitable  pur- 
poses as  may  be  specially  exempted  by  law."  This  objection 
is  not  well  taken.  The  rolling  machinery  is  intimately  con- 
nected with  the  purposes  and  uses  of  the  railroad  track  and 
superstructure,  and  the  power  of  the  legislature  to  treat  it  as 
realty  for  the  purposes  of  taxation  cannot  be  seriously  ques- 
tioned. It  is  so  treated  in  this  act,  and  is  therefore  embraoed 
in  the  title. 

The  act  further  provides  that,  in  making  the  estimate  of 
the  value  of  the  road,  ''the  appraisers  shall  take  into  con- 
sideration, in  addition  to  the  rule  prescribed  for  the  valuation 
of  real  estate,  the  location  of  such  road  for  business,  the  com- 
petition of  other  roads,  its  earnings  above  current  expenses 
and  repairs,  its  condition  for  present  and  future  business,  so 
as  to  enable  them  to  arrive  at  the  actual  present  value  of  such 
road,  independent  of  what  it  cost  <ff  the  amount  of  its  in- 
debtedness." It  is  objected  tiiat  this  requires  a  special  method 
of  appraising  the  real  estate  of  railroad  companies,  and  con- 
travenes the  proviskm  of  the  eonstiiutum  ksi  dted.  But  the 
constitution  does  not  require  a  uniform  method  of  valuation 
of  property,  but  only  '^such  regulatiooB  as  shall  secure  a  just 
valuation  for  taxation  of  all  juropearty,  both  real  and  personal." 
The  legislature  must  use  a  discretion  as  to  the  best  method  of 
securing  a  just  valuation  of  propKtj^  and  unless  the  method 
adopted  be  clearly  inadequate  ta  secure  that  result^  we  cannot 
question  its  action.  The  elements  that  make  up  the  valpe  oi 
m  raUroad  aie  not  identical  with  those  that  give  value  to  either 
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property,  and  it  is  certainly  proper  to  take  into  account  in 
estimating  socb  value  every  consideration  enumerated  in  the 
statute.  Indeed^  it  seems  to  us  that  the  direction  was  hardly 
lequiredy  as  an  intelligent  appraiser  would  naturally  give 
weight  to  all  these  things  in  making  an  estimate  of  the  value 
of  the  railroad. 

The  appellee  also  urges  that  the  act  does  not  provide  for 
the  appraisement  and  taxation  of  the  personal  property  of 
ndlroad  companies,  and  therefore  fails  to  comply  with  the 
oonstltational  requirement  that  all  real  and  personal  prop- 
erty should  be  taxed,  except  as  therein  mentioned. 

The  act,  however,  does  not  profess  to  include  personal  prop- 
erfy.  It  is  bat  an  amendment  of  certain  sections  of  the  act 
of  1858,  8upraj  and  that  act  only  related  to  the  appraisement 
of  real  estate,  and  only  repeals  ''  so  much  of  sections  82,  83, 
84,  and  85  of  'An  act  to  provide  for  the  valuation  and  as- 
sessment of  the  real  and  personal  property,  and  the  collection 
of  taxes  in  the  state  of  Indiana;  f((Mr  the  election  of  township 
assessors,  and  prescribing  the  duties  of  assessors,  appraisers 
of  real  property,  county  treasurers,  and  auditors,  and  the 
treasurer  and  auditor  of  state,'  approved  June  21,  1852, — aa 
axe  inconsistent  with  the  provisions  of  this  act" 

The  act  of  1858,  then,  only  repeals  so  much  of  the  act  of 
1862  as  relates  to  the  aiq[HraiBement  of  real  estate,  including 
rolling  stock  of  railroads,  and  leaves  in  fiill  force  all  the  re- 
quirements of  that  law  in  regard  to  the  furnishing  to  the 
auditor  of  the  proper  county  a  list  of  all  the  stock  in  said 
company,  and  its  value.  The  stock  includes  all  the  personal 
property  of  a  railroad  company:  State  v.  Hamilton,  5  Ind.  310. 
The  law  of  1859,  and  so  much  of  the  law  of  1852  as  did  not 
conflict  with  its  provisions,  therefore  remained  in  force,  and 
provided  for  the  listing  and  appraisement  of  all  the  property, 
zeal  and  personal,  of  railroad  companies,  and  is  therefore  not 
objectionable  in  failing  to  comply  with  the  requirements  of  the 
constitution.  It  was,  then,  the  duty  of  the  appellant,  in  obe- 
dience to  the  law  of  1852,  supra^  to  have  fumisbed  to  the 
auditor  of  Floyd  County,  between  the  first  day  of  January 
and  the  first  day  of  June,  a  list  of  all  personal  property  of 
said  company,  except  its  rolling  machinery,  and  its  value. 
This,  the  affidavit  avers,  the  appellant  failed  to  da  It  then 
Wame  the  duty  ot  the  auditor,  upon  such  fedlure,  to  proceed 
to  make  such  list^  as  required  by  section  37  of  the  act  of  1852, 
9Upra^  and  the  railroad  company  bad  no  longer  a  right,  and 
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oould  not  be  required,  to  make  such  statement:  State  y. 
Hamiltony  6  Ind.  310.  If  it  were  not  provided  by  statute 
that,  upon  failure  of  the  railroad  company  to  file  such  state* 
ment  within  the  time  required  by  law,  the  auditor  of  the 
county  shall  proceed  to  make  the  same,  a  mandamus  would 
doubtless  lie  to  compel  the  officers  of  the  railroad  to  furnish 
the  list  after  the  time  had  expired;  but  the  rule  is  well  estab- 
lished that  mandamus  will  not  lie  where  the  statute  has  ex- 
pressly provided  another  adequate  remedy.  Upon  the  failure 
of  the  appellant  to  comply  with  the  law,  it  became  the  duty  of 
the  auditor  of  the  proper  county  to  prepare  the  statement,  and* 
the  auditor  of  state  could  look  only  to  him.  This  is  in  accord- 
ance with  the  ruling  of  the  court  in  the  case  we  have  dted, 
and  we  are  not  disposed  to  question  its  correctness. 

For  the  reason  stated,  the  court  should  have  overruled  the 
motion  to  reject  the  return  of  the  appellant  to  the  alternative 
writ. 

The  judgment  is  reversed,  and  the  cause  remanded  for  far- 
ther proceedings  in  accordance  with  this  opinion. 

Wbkub  Ooagm'UTiOH  Rjbquxbm  omlt  "Jubt"  VALVAtioir  loa  Taxa- 
TIOH  ov  PBOPXSTr,  thd  texing  power  is  to  use  ita  dtBcretioD  in  detormiiilag 
what  is  a  "  just  **  TalvaAioQ:  WkHit^  y.  Soffmiak,  83  Ind.  HO;  Wiaamsm  0. 
R.  Co.  y.  Taylor  C<k,  02  Wis.  79,  both  dting  the  prindpsl  omo. 

MaKHAMUS  D018  HOT    LU  WHXBB   TSXBB   IB  AVOTHIB  AdEQVATM   RbM- 

IDT:  See  FranotU  y.  OHppm^  70  Am.  Dea  711,  end  note,  end  see  the  prinoi* 
pel  ceee  dted  to  this  effiMt  in  ImUcmapoUs  AC.  R.R.  Co.  y.  Lawrmaimrgt  tl 
Ind.  495;  Boone  Ob.  y.  iUI^,  88  Id.  196;  OortiiMr  y.  J7aii^,  86  Ind.  28. 


LiNOK  V.  Kbllby. 

[26  IvniAllA,  S78b] 

W0RD8  "I  BAys  F— XXD  RiaaooA  Kxluet  Qra  HuinmsD  Tnas"  efe 
aotionahle  per  m,  the  word  "f — ked"  haying  a  reoognifled  ™*^»"^ 
hot  the  words  "I  haye  sorewed  Beck  KeUey  one  hnndred  times "  are  not 
actionable,  unless  the  word  ''-screwed  "  is  aided  by  other  ayerments. 

In  AcnoH  TOB  Slander,  im  Oomflaznt  Faujo)  to  Show  that  the  sexual 
interoonrse  implied  by  the  words  charged  as  slsnderoas  was  illicit^  the 
defect  would  be  eared  by  answer  admitting  the  speaking  of  the  words, 
and  alleging  that  he  had  so  had  iUioit  interoonne  with  the  plaintiff,  and 
that  she  had  consented  thereta 

SLA2a)BB.    The  opinion  states  the  facts. 

H,  L.  Morrison^  L.  MeClwrg^  and  J.  N.  8im$^  tor  the  appel* 
lant 

B.  P.  Ikmdson^  for  the  appellee. 
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B7  Court,  OfisooBTy  J.  Rebecca  Eelley  Bued  the  appellant 
in  the  court  below  for  slander.  The  words  charged  are, ''  I 
have  f— ked  Rebecca  EeUey  one  hundred  times."  "  I  have 
screwed  Beck  Kelley  one  hundred  times." 

The  defendant  answered  that  "he  did  speak  the  words 
charged  in  the  complaint,  but  that  he  only  spoke  them  to  a 
friend  in  confidence,  without  any  intention  of  giving  the  same 
publicity,  or  otherwise  injuring  the  plaintiff,  but  that  in  fact 
the  words  were  true  at  the  time  he  uttered  them.  That  he 
bad  many  times,  prior  to  the  speaking  of  the  words,  had  illicit 
eexual  intercourse  with  the  plaintiff,  to  all  of  which  she  at 
the  time  consented."  The  plaintiff  replied  by  the  general 
denial.  Trial  by  jury;  verdict  for  the  plaintiff.  The  defend- 
ant moved  in  arrest  of  judgment,  on  the  grounds:  1.  That 
the  plaintiff's  complaint  did  not  disclose  a  right  of  action; 
2.  That  the  plaintiff's  complaint  did  not  allege  facts  sufS- 
dent  to  entitie  her  to  a  judgment  The  court  below  overruled 
the  motion  and  rendered  judgment  on  the  verdict,  and  this  is 
assigned  for  error.  It  is  claimed  that  the  words  charged  do 
not  import  whoredom,  and  are  not  actionable  per  se.  We 
think  otherwise.  The  word  "f— ked,"  although  not  to  be 
found  in  any  vocabulary  of  the  English  language,  is  as  weU 
understood  as  any  other  English  word:  Edgar  v.  MeCutehen. 
9  Mo.  758.  A  number  of  common  English  words  are  not  to 
be  found  in  the  standard  lexicons  of  the  language  on  account 
of  their  vulgarity.  It  may  be  that  the  word  "  screwed  "  is  not 
actionable  in  the  absence  of  other  averments,  but  if  one  set  of 
the  words  charged  are  actionable  per  «e,  the  motion  in  arrest 
was  rightiy  overruled. 

It  is  urged  that  the  words  spoken  do  not  import  that  the 
intercourse  between  the  plaintiff  and  defendant,  implied  there- 
in, was  unlawful.  If  this  was  so,  the  answer  cures  the  de- 
fect The  fjEtcts  averred  in  the  complaint,  however,  show  prima 
facie  that  the  relation  of  husband  and  wife  did  not  exist 
between  the  plaintiff  and  the  defendant,  and  sexual  inter- 
course between  persons  sustaining  any  other  relation  is  un- 
lawful, and  an  act  of  whoredom.  The  circuit  court  committed 
no  error  in  overruling  the  motion  in  arrest  of  judgment. 

The  judgment  is  affirmed,  with  costs,  and  ten  per  cent  dam- 
a|?e8. 

WcKD  ''SauwED*  D018  HOT  IiooBr  Sbotal  IvmoooBSBi  8m  Jlifat  V 
TmAom,  79  Am.  Dea  477. 
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McKnight  v.  Knisblt. 

[25  Indiana,  8811 

ArpiAL  WILL  Ln  to  SuTBXif  k  Court  fkom  Ihterloootobt  Osdib  dirtei* 
ing  the  paymont  of  money  into  court,  in  a  proceeding  sapplemeotaiy  to 
execation, 

Whibs  CmaaBOiAL  Papkb  n  Rmaivmi  a  Vatmbkt  axi>  SzxxMNnaH* 
MXHT  OF  PBB-Bxnrrnio  Dkbt,  the  holder  le  entitled  to  pcoteotaon. 

OsDXB  OF  Ck>nBT  DnuoTiMo  Aanoifxis  ov  Notb,  Rbouvxd  in  Patxxiit 
OF  Pu-EnamNO  Dxbt,  to  be  made  ptrties  to  a  proceeding  siipplemen- 
tary  to  ezecatioii  which  had  been  commenced  after  each  aimignmimty  far 
the  pozpoeeof  trying  theqnertkm  whether  they  were  boUers  of  ilie  papw 
in  good  faith,  and  alao  directing  the  payment  into  ooort  of  the  moa^ 
due  upon  the  notes,  i»  not  anthorifled  by  the  Tndiana  etatnte. 

Pbocbedino  supplementary  to  ezeoQtion.  The  opinion  steles 
the  &ct6. 

jR.  and  H,  Crawford^  for  fhe  appellants. 

T,  L.  Smith  and  M.  C.  Kerry  for  fhe  appellees. 

By  Court,  Qrbooby,  J.  This  is  a  proceeding  by  Kniselyi 
Stout,  and  Kellogg,  judgment  creditors  of  Richie,  against 
Richie,  Akin,  McEnight,  Webber,  and  Crawford,  under  the 
statute  regulating  '^proceedings  supplementary  to  execution": 
2  Gavin  and  Hord's  Statutes,  260  et  seq.  The  complaint 
averred  that  Akin  had  certain  choses  in  action  in  his  posses- 
sion which  belonged  to  Richie;  that  the  appellants,  McKnight 
and  Webber,  were  indebted  to  Richie  in  the  sum  of  twelve 
hundred  dollars,  on  account  of  certain  notes  executed  by  them 
to  him.  The  defendants  answered  under  oath,  and  Richie  and 
Akin  answered  interrogatories  put  to  them  by  the  plaintiffs. 

The  cause  was  submitted  to  the  court  for  trial;  tiie  evidence 
was  heard;  the  court  found  the  amounts  due  the  plaintiffii 
firom  Richie  on  the  judgment  set  forth  in  the  complaint^  ap- 
pointed a  receiver,  and  ordered  Akin  to  deliver  to  the  receiver 
the  choses  in  action  in  his  hands  belonging  to  Richie,  and  or- 
dered McKnight  and  Webber  to  pay  into  court  the  money  due 
from  them  on  their  notes  to  Richie;  and  ordered  the  members 
of  certain  firms,  as  soon  as  their  names  could  be  ascertained 
by  the  plaintiffs,  to  be  made  parties  to  the  iMXiceedings  to  an- 
swer as  to  whether  they  were  the  holders  of  the  notes  of  Mo- 
Knight  and  Webber  in  good  faith.  The  cause  was  continued. 
McKnight  and  Webber  appeal  to  this  court  from  the  order  re- 
quiring them  to  pay  the  money  due  from  them  into  court 

The  evidence  is  in  the  record.  The  notes  of  the  i^^Uants 
to  Richie  were  payable  at  a  chartered  bank  in  this  state,  aad 
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are  by  statate  conunerdal  paper,  governed  bjr  ilie  law  mer- 
chant. Before  the  commencement  of  these  proceedmgB  the 
notes  had  been  assigned  to  different  firms  in  payment  of  pre- 
existing debts  due  fix>m  Richie  to  them.  A  motion  is  made 
by  the  appellees  to  dismiss  the  appeal,  on  the  groond  that 
there  is  no  judgment,  final  or  interlocutory,  fix>m  which  an 
appeal  can,  under  the  statute,  be  taken. 

The  statute  provides  that  '^  appeals  to  the  supreme  court 
may  be  taken  from  an  interlocutory  order  of  any  court  of  com* 
mon  pleas  or  circuit  court,  or  judge  thereof,  in  the  following 
cases:  1.  For  the  payment  of  money;  to  compel  the  execution 
of  any  instrument  of  writing,  or  the  delivery  or  assignment  ol 
any  securities,  evidences  of  debt,  documents,  or  things  in  ac- 
tion'*: 2  Oavin  and  Herd's  Statutes,  p.  277,  sec.  676.  It  is  con- 
tended that  the  words  "  for  the  payment  of  money,"  mean  the 
payment  from  one  party  to  a  suit  to  another;  that  they  do  not 
embrace  orders  for  the  payment  of  money  into  court  This  is 
not  a  fair  construction  of  the  clause  under  consideration. 
This  is  a  remedial  statute,  and  must  be  liberally  construed. 
The  evils  intended  to  be  remedied  were,  that  the  defendants 
were  often  compelled  to  part  with  their  money  under  errone- 
ous interlocutory  orders  of  the  common  pleas  and  circuit 
courts,  and  were  subjected  to  the  inconvenience  of  having  it 
tied  up  to  await  the  slow  process  of  a  long  litigation,  without 
the  right  of  appeal  until  after  final  judgment.  An  order  to 
compel  a  defendant  to  pay  a  plaintiff  money  can  rarely  be  said 
to  be  interlocutory.  In  the  very  nature  of  things,  an  interlocu- 
tory order  for  the  payment  of  money,  in  most  cases,  is  such  an 
order  as  will  place  the  money  in  a  condition  to  abide  the  final 
judgment  of  the  court.  We  think  that  an  appeal  will  lie  in 
this  case.  The  court  below  had  no  power,  under  the  statute, 
to  order  the  holders  of  commercial  paper,  assigned  to  them  by 
the  judgment  debtor  for  a  pre-existing  debt,  before  the  com- 
mencement of  the  proceedings,  to  be  made  parties.  The  only 
provision  of  the  statute  as  to  parties  in  a  case  like  the  one  in 
judgment  is  this,  that ''  after  the  issuing  or  return  of  a  judg- 
ment against  the  property  of  the  judgment  debtor,  or  any  one 
of  the  several  debtors  in  the  same  judgment,  and  upon  an 
affidavit  that  any  person  or  corporation  has  property  of  such 
judgment  debtor,  or  is  indebted  to  him  in  any  amount,  which, 
together  with  other  property  claimed  by  him  as  exempt  fix>m 
execution,  shall  exceed  the  amount  of  property  so  exempt  by 
law,  such  person,  corporation,  or  any  member  thereof  may  be 
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required  to  appear  and  answer  concerning  the  same  as  above 
provided  ":  2  Oavin  and  Herd's  Statutes,  pp.  261, 262,  sec.  622. 
There  was  no  conflict  in  the  evidence  as  to  the  facts,  viz.,  that 
the  notes  in  question  were  commercial  paper,  and  that  they 
had  been  assigned  before  the  commencement  of  these  proceed- 
ings for  a  pre-existing  debt  due  from  Richie  to  the  persons  to 
whom  the  assignments  were  made.  McEnight  does  swear  that 
he  was  called  on  for  the  payment  of  these  notes  by  Crawford, 
the  attorney  of  Richie,  after  the  dismissal  of  a  prior  proceed- 
ing.  But  it  is  not  shown  that  Crawford  held  them  as  the 
attorney  of  Richie.  There  was  nothing  in  his  relation  to 
Richie  which  would  have  prevented  him  fix>m  acting  as  the 
attorney  of  the  holders  of  this  paper.  This  demand  of  pay- 
ment, moreover,  was  before  the  commencement  of  these  proceed- 
ings. Says  Mr.  Parsons:  ''It  is  now  quite  well  settled,  that 
in  the  first  of  the  three  cases  before  stated,  namely,  where 
negotiable  paper  is  received  in  payment  and  extinguishment 
of  a  pre-existing  debt,  the  holder  is  entitled  to  protection  ":  1 
Parsons  on  Notes  and  Bills,  221.  The  learned  author  has  in 
a  note  (b)  collected  the  authorities  on  this  point  But  this  is 
not  an  open  question  in  this  state:  VaUette  v.  ifoson,  1  Ind. 
288;  Wesibrook  v.  i2obifwon,  6  Blackf.  105. 

As  the  statute  does  not  authorize  the  making  of  the  holders 
of  the  paper  parties  to  the  action,  it  would  follow  that  they 
could  at  any  time  demand  payment  of  MoEnight  and  Web- 
ber, and  that  the  latter  could  not  protect  themselves  by  the 
order  of  the  court  in  a  case  in  which  the  former  were  not  par- 
ties and  could  not  be  made  parties.  There  is  nothing  in  the 
pleadings  or  proofs  tending  to  show  that  the  assignments  of 
these  notes  were  fraudulent 

The  judgment  of  the  court  below  ordering  the  payment  of 
the  money  due  fix>m  McEnight  and  Webber  on  their  notes 
into  court  is  reversed,  with  costs,  and  the  cause  remanded  to 
said  court  for  further  proceedings  in  accordance  with  this 
opinion. 

fiioHis  ov  HbuttBTAxnio  NoniiOBFu-szisnMoDBvr:  Wnuumdr.  WkH^ 
SS  Am.  Deo.  386;  or  as  odUiiaml  weeaiity:  Lee  y.  Bmud^  71  Id.  4S^  and  notec 
In  T"^^'*»^  it  ia  held  that  if  taken  in  discharge  ef  a  pre-existing  debt^  the 
holder  of  the  note  is  entitled  to  pxoteotionf  and  may  enf ofoe  itt  Spmrgim  v. 
McPheeten.  42  Ind.  629;  StroMifiim  v.  FakrtkOd^  80  Id.  SOO^  oitiag  tiie  prinei- 
pal  case. 

Apfxal  Libs  ibom  Imtbbloooiobt  Obdbb  directii^  payment  of  aonef 
into  oonrt  in  a  proceeding  supplementary  to  ezeeationt  CM  ▼•  dUmiuf  NdL 
Aiml;  78  Ind.  200t  dting  tiM  ptineipal 
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BaNSEMEB   V.    TOLBDO    AND  WaBASH   SaILWAY    Go. 
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lUlLBOAD  CqHFAHIBB   ABB   COMMOV  OaBBIBB8»  AITD  ASM  LlABLI  AB   QVCB 

by  the  mles  of  tlia  commoii  law  for  loflses  oocarriiig  from  any  accident 
which  may  befall  the  goods  daring  the  transit^  except  such  as  result 
from  the  act  of  God  or  the  pnblio  enemy. 

OoiaiOir  CATtBTTEBS  BT  WaOOBS  ABB  RbQUIBBD  TO  DBUVBB  QoOM  TO  COH- 

sioBBB  at  his  house  or  pUce  of  bnsinessi  and  their  liability  as  such  con- 
tinnes  until  such  delivery;  but  this  rule  does  not  apply  to  common 
eaniers  by  yessels  on  the  8eas»  lakes,  or  navigable  riyers^  or  by  railroads. 
Wabbhoubb  OB  Dbpot  at  Towh  OB  Staxiok  to  Wsiob  Goodb  abb 
Shifpbd  bt  RiniBOAi)  is  the  proper  pUce  of  deliTery  to  the  consignee, 
and  when  they  are  so  diaoharged  from  the  cars,  and  in  the  absence  of  the 
consignee  are  safely  stored  in  the  company's  warehouse,  the  liability  of 
the  railroad  company  as  a  common  carrier  is  terminated,  withont  notice 
to  consignee  of  the  arriyal  of  the  goods. 

BaZLBOAD   OOMPABT  18   LlABLB  A8  WaBBHOUBOMAH  lOB  GOOBS  SlOBBD  at 

the  place  to  which  they  were  consigned  and  haye  been  brought^  and  as 
such  it  is  required  to  keep  the  goods  in  store  for  the  consignee  for  a  rs»> 
sonable  time,  without  additional  reward. 

AcnoN  i^^aiiuit  railroad  company  for  value  of  certain  goods. 
The  <q[>inion  Btates  the  facte. 

/.  H.  Brown  and  A.  A.  Pricey  for  the  appellants. 

By  Court,  Blliott,  J.  The  appellante,  who  were  the  plain- 
tiffs belowi  sued  the  railway  company  to  recover  the  value  of 
four  cases  of  boots  and  shoes,  received  by  the  defendants  at 
the  company's  depot  at  Lafayette,  to  be  carried  to  Marshfield, 
in  Warren  County,  and  there  delivered  to  Isaac  N.  Julian,  one 
of  the  plainti£Es,  to  whom  they  were  consigned. 

The  complaint  alleges  that  the  freight  train  on  which  the 
goods  were  shipped  was  due  at  Marshfield  at  six  o'clock  p.  m. 
of  the  29th  of  November,  1864,  at  which  time  the  consignee, 
who  resided  in  Marshfield,  and  near  the  defendant's  station 
and  depot  at  that  place,  was  at  said  depot  ready  to  receive 
Baid  goods,  but  that  for  some  cause  said  freight  train  did  not 
arrive  at  liiat  place  until  after  nine  o'clock  of  the  same  even- 
ing; that  upon  the  arrival  of  the  train  the  goods  were  un- 
loaded from  the  car,  and  deposited  in  the  warehouse  and 
depot  of  the  defendant  at  Marshfield;  that  during  the  same 
night,  and  before  any  notice  of  their  arrival  had  been  given 
to  the  consignee,  said  warehouse  and  goods  were  destroyed  by 
fire.  The  complaint  seeks  to  charge  the  defendant  only  as  a 
common  carrier,  and  not  as  a  warehouse  keeper.  The  court 
sustained  a  demurrer  to  the  oomj^laint^  because  it  did  not 
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state  fSftctB  sufficient  to  constitute  a  cause  of  action.  The  plain- 
tiffs excepted,  and  the  court  gave  final  judgment  against  then 
for  costs. 

The  only  question  presented  in  the  case  is.  Is  the  defendant 
liable  as  a  common  carrier  for  the  value  of  the  goods  thus  de* 
stroyed  before  notice  to  the  consignee  oi  their  arrival? 

Railroad  companies  are  common  carriers,  and  as  such  an 
liable  by  the  rules  of  the  common  law  for  losses  occoning 
from  any  accident  which  may  befall  the  goods  during  the 
transit  from  any  cause,  except  such  as  arise  from  the  act  of 
God  or  the  public  enemy.  In  the  present  case  it  is  evident 
that  the  loss  did  not  result  from  any  cause  within  the  ex- 
ception. Nor  is  it  shown  by  the  complaint  that  it  was 
from  any  default  or  negligence  of  the  company,  its  agents,  or 
servants. 

If  at  the  time  of  the  loss  the  relation  of  the  defendant  in 
respect  to  the  goods  was  that  of  a  common  carrier,  then  the 
defendant  is  liable  in  this  suit,  because,  as  a  common  carrier, 
the  company  is  bound  as  an  insurer  to  take  the  risk,  and  no 
question  of  default  or  negligence  can  arise  in  the  case.  Though 
the  loss  may  have  resulted  from  a  cause  for  which  neither  the 
defendant  nor  its  servants  were  in  any  degree  chargeable,  still, 
as  a  common  carrier,  the  company  is  liable  and  must  bear  the 
loss.  This  stringent  rule  of  the  common  law  is  founded  in 
necessity,  arising  from  the  nature  of  the  employment,  as  a 
protection  against  frauds  of  which  it  would  seldom  be  possihk 
to  adduce  proper  legal  evidence.  But  on  the  other  hand,  if 
when  the  goods  arrived  at  Marshfield,  and  were  unloaded 
from  the  cars  and  deposited  in  the  defendant's  warehouse  for 
delivery  to  the  consignee,  the  transit  was  at  an  end,  and  the 
defendant's  liability  as  a  common  carrier  terminated,  and  the 
company  continued  thereafter  to  have  possession  of  the  goods, 
not  as  a  common  carrier,  but  in  the  capacity  of  a  warehouse- 
man, and  was  only  responsible  for  the  care  and  diligence  at- 
tached by  law  to  that  relation,  which  does  not  extend  to  a  loss 
by  fire  not  caused  by  the  default  of  the  warehouseman  or  that 
of  his  servants,  the  company  is  not  liable. 

As  a  general  rule,  common  carriers  by  wagons  are  required 
to  deliver  the  goods  to  the  consignee  at  his  house  or  place  of 
business,  and  their  liability  as  such  continues  until  such  de* 
livery  is  made;  but  this  rule  is  not  applicable  to  common 
carriers  by  vessels  on  the  seas,  lakes,  or  navigable  rivers,  noi 
to  common  carriers  by  railroads.    Vessels  are  necessarily  ood^ 
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fined  to  the  water,  and  diflcharge  their  cargoes  on  the  wharvea 
at  public  landings,  and  in  such  case  general  custom,  arising 
firom  necessity  and  the  convenience  of  commerce,  sanctiona 
such  discharge  as  the  proper  place  of  delivery.    If  the  con* 
signee  is  not  present  to  receive  the  goods,  the  carrier  may  dis- 
charge himself  from  further  liability  by  notifying  the  consignee 
of  their  arrival,  and  allowing  reasonable  time  for  him  to  pre- 
pare to  take  them  away,  or  if  the  consignee  cannot  be  found, 
by  having  them  stored  in  a  proper  warehouse  for  him.    Cars 
<m  a  railroad  are  necessarily  confined  to  the  track  of  the  road, 
and  unless  the  consignee  should  have  a  warehouse  immedi- 
ately by  the  track,  an  actual  delivery  cannot  be  made  without 
a  change  in  the  means  of  transit.    From  the  very  nature  of 
this  mode  of  carriage,  the  convenience  of  the  company,  if  not 
an  absolute  necessity,  demands  that  depots  or  warehouses 
should  be  erected  at  places  where  goods  are  received  and  dis« 
charged,  in  which  they  may  be  safely  stored,  and  that  th^re 
should  also  be  agents  at  such  places  for  the  transaction  of  the 
necessary  business.    These  warehouses  constitute  the  proper 
places  of  delivery.    The  consignee  must  be  presumed  to  know 
that  the  goods  are  there  discharged,  and  that  it  is  his  duty  to 
receive  them  at  that  place.    When  the  goods  have  reached 
their  destination  the  transit  is  at  an  end,  and  we  think  that 
when  they  are  discharged  from  the  cars,  and  in  the  absence  of 
the  consignee  or  his  agent  to  receive  them,  are  safely  stored  in 
the  warehouse,  the  liability  of  the  company  as  a  common  car* 
rier  is  then  terminated,  without  notice  to  the  consignee  of  their 
arrival.    When  the  goods  are  thus  safely  stored,  the  charac- 
ter of  a  warehouseman  attaches  to  the  company,  and  as  such 
it  is  required  to  keep  the  goods  in  store  for  the  consignee  for 
a  reasonable  time  for  him  to  receive  and  take  them'away, 
without  additional  reward.    But»  during  such  time,  the  rail- 
road company  is  only  liable  as  a  warehouseman  for  the  want 
of  that  degree  of  care  and  diligence  incident  to  that  relation. 
This  is  but  a  reasonable  and  just  rule  as  a^qplicable  to 
ibis  particular  mode  of  carriage,  and  to  the  relation  estab- 
lished thereby  between  the  railroad  company  and  the  shipper, 
and  the  manner  in  which  the  business  ia  necessarily  con- 
ducted.   It  is  also  supported  by  authority.    In  Norway  Plaim 
Co.  V.  Botion  and  Maine  R.  R.  Co^  1  Gray,  263  [61  Am.  Dec. 
423],  the  consignee  bad  notice  of  the  arrival  of  the  goods,  but 
fhe  question  is  very  fully  and  ably  discussed  by  Chief  Justice 
Shaw.    It  is  there  said:  ''The  nature  of  the  transportation, 
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ihoagli  on  land,  is  much  more  like  that  by  eea,  in  this  respect, 
that  fix>m  the  very  nature  of  the  case  the  merchandise  can 
only  be  transported  along  one  line  and  delivered  at  its  termi- 
nation, or  at  some  fixed  place  by  its  side,  at  some  intermediate 
point.  The  rule  in  regard  to  ships  is  very  exactly  stated  in 
the  opinion  of  Buller,  J.,  in  Hyde  v.  Trent  and  Mersey  Navi^ 
gcUion  Co,j  6  Term  Rep.  897,  thus:  ^A  ship  trading  from  one 
port  to  another  has  not  the  means  of  carrying  the  goods  on 
land;  and,  according  to  the  established  course  of  trade,  a  de- 
livery on  the  usual  wharf  is  such  a  delivery  as  will  discharge 
the  carrier/  Another  peculiarity  of  transportation  by  rail- 
road is,  that  the  car  cannot  leave  the  track  or  line  of  rails  on 

which  it  moves From  this  necessary  condition  of  the 

business,  and  from  the  practice  of  these  transportation  com- 
panies to  have  platforms  on  which  to  place  the  goods  from  the 
cars,  in  the  first  instance,  and  warehouse  accommodation  by 
which  they  may  be  securely  stored,  the  goods  of  each  consign- 
ment by  themselves,  in  accessible  places,  ready  to  be  delivered, 
the  coxxri  are  of  opinion  that  the  duty  assumed  by  the  railroad 
corporation  is, — and  this  being  known  to  the  owners  of  the 
goods  forwarded,  must,  in  Voe  absence  of  proof  to  the  con- 
trary, be  presumed  to  be  assented  to  by  them,  — that  they  will 
carry  the  goods  safely  to  the  place  of  destination  and  there 
discharge  them  on  the  platform,  and  then  and  there  deliver 
them  to  the  consignee  or  person  entitled  to  receive  them,  if  he 
is  there  ready  to  take  them  forthwith,  or  if  the  consignee  is 
not  there  ready  to  take  them,  then  to  place  them  securely  and 
to  keep  them  safely  for  a  reasonable  time,  ready  to  be  deliv- 
ered when  called  for.  This,  it  appears  to  us,  is  the  spirit  and 
legal  effect  of  the  duty  of  the  carrier  and  d  the  contract  be- 
tween the  parties  when  not  altered  or  modified  by  special 
agreement  ....  From  this  view  of  the  duty  and  implied 
contract  of  carriers  by  railroad,  we  think  there  result  two  dis- 
tinct liabilities:  first,  that  of  common  carriers,  and  afterward, 
that  of  keepers  for  hire,  or  warehouse  keepers,  the  obligations 

of  each  of  which  are  regulated  by  law This  view  of 

the  law  applicable  to  railroads  as  common  carriers  o£  mer- 
chandise affords  a  plain,  precise,  and  practical  rule  of  duty  of 
easy  application,  well  adapted  to  the  security  of  aU  persons 
interested.  It  determines  that  they  are  responsible  as  com- 
mon carriers  until  the  goods  are  removed  from  the  cars  and 
placed  on  the  platform;  that  if,  on  account  of  their  arrival  in 
the  night,  or  at  any  other  time  when,  by  the  usage  and  oourse 
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of  bnsiDesfl,  the  doora  of  the  merchandise  depot  or  warehouse 
are  dosed,  or  for  any  other  cause  they  cannot  then  be  deliy- 
ered,  or  if,  for  any  reason,  the  consignee  is  not  there  ready  to 
receive  them,  it  is  the  duty  of  the  company  to  store  and  pre- 
oerve  them  safely  under  the  charge  of  competent  and  careful 
servants,  ready  to  be  delivered,  and  actually  to  deliver  them 
when  called  for  by  the  party  authorised  and  entitled  to  re* 
oeive  them;  and  for  the  performance  of  these  duties,  after  the 
goods  are  delivered  fix>m  the  cars,  the  company  is  liable  as  m 
warehouseman  or  a  keeper  of  goods  for  hire.'' 

To  the  same  effect  are  the  cases  of  Thofnas  v.  Botton  and 
Pravidmee  R.  R.  Co.,  10  Met  472  [43  Am.  Dec.  444],  and 
Dtnny  v.  New  York  Central  R.  R.  Co^  13  Gray,  481  [74  Am. 
Dec  646].  In  Rieharde  v.  Michigan  Southern  etc.  R  R.  Co.^ 
20  ni.  404,  it  was  held  that  to  terminate*  the  liability  as  m 
common  carrier  it  is  not  necessary  that  the  railroad  company 
should  give  notice  of  the  arrival  of  the  goods  to  the  owner  or 
consignee,  and  that  so  soon  as  the  goods  arrive  at  their  desti- 
nation, or  at  the  terminus  of  the  road,  and  are  unloaded  and 
placed  safely  and  securely  in  the  railroad  company's  ware- 
house, the  responsibility  of  the  common  carrier  ceases,  and 
that  of  the  warehouseman  attaches.  The  same  ruling  was 
made  in  PorUr  v.  Chicago  and  Rock  Idand  22.  R,  Co.j  20  Id. 
407  [71  Am.  Dec.  286].  In  New  Albany  and  Salem  R.  R.  Co. 
V.  CamfbeUj  12  Ind.  65,  the  question  was  discussed,  but  not 
decided,  for  the  reason  that  the  consignee  had  notice  of  the 
arrival  of  the  goods,  and  had  paid  the  freight  on  them  before 
they  were  destroyed.  A  contrary  doctrine  was  held  in  the 
case  of  Moeee  v.  BoeUm  and  Maine  R.  R.  Co.^  82  N.  H.  623  [64 
Am.  Dec  881],  and  we  are  referred  by  the  appellant  to  nu- 
merous other  cases,  but  on  an  examination  of  them  we  find 
them  all  against  common  carriers  by  water.  We  tiiink  there 
was  no  error  in  sustaining  the  demurrer  to  the  complaint "' 

The  Judgment  is  aflbmed,  with  costs. 


DuTT  OF  RAn.saAi>  OolirAjrr  ab  to  Dkjvbbt  of  Goods;  dnty  to  gm 
luyfcioe  of  tfriTal;  and  liahOily,  ^Hifla  tormioatat:  See  Porter  ▼.  Chicago  tie* 
Co,,  71  Am.  Dec.  28S,  and  note  citing  other  oaaea.  By  deliTery  of  goods  at 
its  station^  the  liability  of  a  railroad  company  aa  carrier  oeaaee,  and  it  ia  thcD 
tialile  aa  a  warahooaeman:  AmeHem  Mkeprtm  Co,  r,  HodoeU,  SO  Ind.  262;  dm- 
dHmUt  ^  a  A.  L.  Co.  y.  MtOotd,  SS  Id.  141;  IHUtimrgk,  C,  S  SL  Jxmm  Jtp 
Cb.  ▼.  iV'oa,  48  Id.  428^ 
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Hbomi  Mibtakb  as  to  QuAimTT,  nr  CJontbaot  vob  Sjjjb  of  Laxd^  wfaon 
the  oomplainiiig  party  haa  not  been  guilty  of  any  fraud  or  culpable  negli- 
gence, nor  haa  otherwise  impaired  the  eqnity  resulting  from  the  miatakiy 
will  entitle  him  to  relief  whether  the  contract  be  execated  or  ezacntoiy. 

Action  for  recovery  of  money  paid  under  mistakQ.  The 
opinion  states  the  facts. 

/.  A,  Stein  and  O.  0.  and  A.  O.  BehfOj  for  the  appdlanti 

R,  C.  Gregory,  for  the  appellee. 

By  Courts  Ray,  J.  This  is  an  action  by  the  appellee  to 
recover  money  alleged  to  have  been  paid  to  the  appellant 
under  a  mutual  mistake  of  facts.  It  is  charged  that  the  ap- 
pellant sold  a  (arm  to  the  appellee  at  $22  per  acre,  estimating 
the  quantity  of  land  sold  at  181  acres,  making  $3,982.  The 
land  is  described  in  three  distinct  parcels,  and  one  of  theea 
IB  described  as  '^  containing  121  acres,  more  or  less,"  but  con- 
tained in  fact  but  84  and  31-100  acres.  The  answer  is  a  gen- 
eral denial,  with  an  averment  that  the  land  was  sold  for  a 
gross  sum,  and  that  the  appellee  had  an  equal  or  better 
opportunity  for  information,  and  was  as  well  informed  as  to 
the  quantity  of  the  land  as  the  appellant;  that  upon  the 
^  tract  book,  in  the  office  of  the  auditor  of  said  county,  the 
■aid  tract  was  marked  as  contaizung  said  quantity  of  121 
acres,  and  had  been  so  deacribed  in  subsequent  deeds,  and  the 
appellant  so  conveyed  the  land, '  each  party  taking  the  risk  of 
winning  or  losing  by  a  surplus  or  deficit.' "  The  jury  returned 
a  general  v^dict  for  the  appellee^  and  in  answer  to  interrog^ 
atories,  found  that  the  land  was  sold  as  described  in  the  origi- 
nal government  surveys,  by  the  acre;  that  there  was  no  fraud 
or  deceit  wiUfully  practiced  upon  the  appellee  at  the  time  of 
the  sale  with  regard  to  the  number  of  acres  contained  in  the 
several  tracts  of  land  mentioned  in  the  deed;  that  the  appel- 
lee  was  influenced  in  his  opinion  as  to  the  quantity  of  land 
purchased  by  the  original  surveys,  and  not  by  any  act  or  word 
of  the  appellant,  knowingly,  and  that  the  appellant  had  no 
knowledge  by  actual  measurement  or  otherwise  of  the  exact 
number  of  acres;  that  the  words  ^  more  or  less,"  in  the  deed, 
qualifying  the  quantity,  were  used  without  fraud  or  deceit; 
that  both  parties  were  alike  ignorant  of  any  deficiency  in  the 
number  of  acres  of  land  contained  in  the  several  tracts  sold 
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and  conyeyed,  but  they  both  estimated  the  quantity  at  181 
acres,  and  neither  party  contemplated  or  expected  that  there 
woald  be  a  loss  of  more  than  36  acres,  but  the  estimate  of  181 
jicres  was  through  the  "gross  mistake"  of  both  parties;  that 
ihe  appellant,  at  the  time  of  the  execution  of  the  deed,  in* 
flisted  upon  being  paid  for  181  acres  of  land,  at  the  rate  of  $28 
per  acre,  and  that  the  appellee  did  not  discover  the  deficiency 
aatil  he  had  made  full  payment. 

The  appellant  moved  for  judgment  upon  the  special  findipft 
and  excepted  to  the  action  of  the  court  in  overruling  bk 
Baotion  and  rendering  judgment  for  the  appellee. 

In  the  case  of  Harrison  v.  TaJbotj  2  Dana,  258,  Chief  Justioe 
Robertson,  after  a  somewhat  careful  review  of  the  decided 
eases  involving  the  principles  decisive  of  this  case,  deduces 
fimm  them  the  following  rule:  "  When  it  is  evident  that  thene 
has  been  a  gross  mistake  as  to  quantity,  and  the  complaining 
party  has  not  been  guilty  of  any  fraud  or  culpable  negligeaoe^ 
nor  has  otherwise  impaired  the  equity  resulting  from  the  mia- 
take,  he  may  be  entitled  to  relief  from  the  technical  or  legal 
effect  of  his  contract,  whether  it  be  executed  or  only  exec«b- 
4ory."  This  we  regard  as  the  rule  in  equity,  and  the  special 
finding  in  this  case  brings  it  clearly  within  the  rule.  The  jury 
axpressly  find  that  the  deficiency  of  36  acres  in  a  tract  said 
to  contain  121  acres,  more  or  less,  was  not  contemplated  by 
the  parties  to  the  contract,  but  was  the  result  of  the  ^' gross 
mistake"  of  both  parties. 

In  the  case  of  Qit^miel  v.  WoodUef^  decided  by  the  court  of  ap* 
peals  of  Virginia,  and  reported  in  2  Hen.  A  M.  173,  note,  the 
tract  of  land  sold  was  estimated  as  containing  800  acres,  but 
was  found  afterward  to  comprise  but  a  little  over  608  acres, 
*'so  that,"  in  the  langugage  of  the  court,  '^both  parties  were 
mistaken  in  the  quantity  and  number  of  acres  contracted  for, 
and  the  mistake  ought  to  be  rectified  in  a  court  of  equity,  and 
the  appellant  allowed  a  deduction  fixHu  the  price  agreed  by 
lum  to  be  given  for  said  land  for  the  deficiency  in  quantity, 
that  deficiency  being  too  great  for  a  purchaser  to  lose  under 
an  agreement  for  a  reputed  quantity,  notwithstanding  the 
words  *  more  or  less '  inserted  in  the  deed,  which  should  be 
restricted  to  a  reasonable  allowance  for  smidl  errors  in  survey 
and  variations  in  instruments."  . 

Again,  in  Campbeli  v.  WUmorey  6  J.  J.  Marsh.  209,  where  a  tract 
of  land  had  been  sold  and  conveyed  as  containing  124  acres, 
ttore  or  less,  and  it  was  subsequently  ascertained  to  contain 
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132  aores,  a  jndgment  was  ordered  for  the  additional  eight 
acres,  at  tiie  price  per  acre  at  which  the  land  had  been  sold. 
Mr.  Justice  Washington  observed,  in  the  case  of  Thomas  ▼. 
Perryj  1  Pet  C.  C.  49,  "  that  when  the  land  sold  is  said  to  con- 
tain about  BO  many  acres,  both  the  grantor  and  grantee 
consider  these  words  as  a  representation  of  the  quantity  which 
the  grantor  expects  to  sell  and  the  grantee  to  purchase.  The 
words  '  more  or  less '  are  intended  to  cover  a  reasonable  excep- 
tion or  deficit.  If  the  difference  between  the  real  and  the 
represented  quantity  be  very  great,  both  parties  act  obviously 
under  a  mistake,  which  it  would  be  the  duty  of  a  court  of 
equity  to  correct.''  So  in  Putnam  v.  HiU,  2  Russ.  620,  and 
Hill  V.  BucUeyj  17  Ves.  395,  this  rule  is  recognized. 

We  are  referred  to  the  case  of  Faure  v.  Martin^  7  N.  Y.  210^ 
as  conflicting  with  this  rule.  That  case  is  reviewed  by  the 
court  which  pronounced  that  opinion  in  the  later  decision  of 
Belknap  v.  Sealey,  14  Id.  143  [67  Am.  Deo.  120].  It  is  there 
said  that ''  the  case  in  this  court  of  Faure  v.  MartiUj  throws  no 
li^t  upon  the  question.  There  the  agreement  was  to  sell  a  cer- 
tain farm  described  as  containing  ninety-six  acres,  be  the  same 
more  or  less,  at  the  price  of  sixty  dollars  per  acre.  The  contract 
was  afterward  consummated  by  a  conveyance  describing  the 
quantity  in  the  same  manner,  and  a  mortgage  was  taken  for 
part  of  the  purchase-money,  computed  on  the  number  of  acres 
specified  at  sixty  dollars  per  acre,  precisely  according  to  the 
agreement. '  The  actual  quantity  was  ascertained  to  be  only 
eighty-six  acres,  and  the  suit  was  brought  to  stay  the  fore- 
closure of  the  mortgage,  after  tendering  the  amount  due,  with 
a  deduction  for  the  deficiency.  The  plaintiff  offered  to  prove 
that  there  was  a  mistake  in  respect  to  the  quantity,  induced 
by  the  false  and  firaudulent  representations  made,  both  when 
the  agreement  and  deed  were  executed.  But  the  fatal  objec- 
tion to  the  proof  and  to  the  suit  was,  that  the  complaint  al- 
leged neither  mistake  nor  firaud  in  the  agreement,  leaving  the 
question  one  of  construction  purely;  and  the  construction  was 
held  to  be  that  the  sale  was  in  bulk,  and  that  the  number  of 
acres,  and  the  sum  to  be  paid  per  acre,  were  specified  only  as 
a  mode  of  arriving  at  the  price  in  gross.  The  proof  offered 
was  rejected  distinctiy  on  the  ground  that  it  was  inadmissible 
under  the  pleadings,  and  on  tiiat  ground  the  cause  was  decided. 
I  need  not  say  that  the  construction  of  a  contract  is  one  thing, 
and  the  question  whether  it  should  be  rescinded,  or  relief 
granted  against  it  on  the  ground  of  fraud  or  mistake,  is  quite 
another." 


Not.  186&.]  Lovs  v.  Wells.  875 

The  caae  of  Ketehum  y.  SUmty  20  Ohio,  458,  was  dedded 
against  the  oomplainant,  and  relief  was  refused,  on  aoooont  of 
the  want  of  equity  in  the  complaint.  In  deciding  the  case,  it 
is  said:  '^  It  seems  to  the  court  that  the  equity  of  the  case  is 
with  the  defendant."  A  court  of  equity  would  therefore  of 
necessity  dismiss  the  bill. 

Nor  can  we  regard  the  distinction,  sometimes  referred  to  in 
discussing  this  question,  between  executory  and  executed  con- 
tracts  as  existing.  Such  a  distinction  cannot  be  sustained 
upon  principle,  for  the  power  of  a  court  of  equity  to  grant  re- 
lief from  fraud  or  mistake  in  a  contract  has  never  been  thus 
restricted,  nor  do  the  decisions  in  this  class  of  cases  thus  limit 
it.  We  have  already  cited  cases  where  relief  has  been  granted 
after  the  deed  had  been  executed.  In  our  opinion,  the  court 
committed  no  error  in  overruling  the  motion  by  the  appellant 
for  judgment  upon  the  special  findings,  and  in  rendering  judg- 
ment for  the  appellee. 

The  judgment  is  affirmed,  with  one  fourth  of  one  per  cent 
damages  and  costs. 

Qbeoory,  J.,  was  absent  in  this  case,  having  been  of  coun- 
sel. 


Ths  fbzngifal  oasm  18  DisTDfouxsHKD  in  Khg  T.  Browm,  54  Ind.  870, 
▼here  it  is  held  that  when  there  is  no  nmtnal  mietiike  nor  frend  prmotieed, 
the  mere  baot  that  upon  mumj  the  land  is  found  to  he  leee  In  quantity  than 
the  amonnt  mentioned  in  the  deed  is  not  ground  lor  relief  in  equity. 


LovB  V.  Wbllgl 

Dbd>  Mam  oai  Sohbat  n  Voisw 

OoarBiOT  OiHBBwm  Yaud,  but  Von>  oitlt  Bioaua  Madi  oh  Suhaat, 
oonetitntee  an  exception  to  the  general  nde  that  Toid  oontraote  are  not 
wieeeptihle  of  ratification. 

tasD  Taxis  BmoT  ibom  Taa  of  m  Diliviht,  and  though  signed  and 
acknowledged  on  Sunday,  if  delivered  on  another  day  it  is  a  y^id  deed, 
whatever  may  he  the  effiMt  npon  the  acknowledgment. 

Om  wHoni  Dna>  n  Xjlsuutid  oh  Suhdat,  but  Whiob  bt  PnoonuDiBHT 
ov  Oeahtor  ii  dated  npon  the  preceding  day,  cannot  aseert  the  invalid- 
ity  cf  the  deed  against  a  snheeqnent  btmaJUie  porohaser. 

AcTiGS  to  leoover  possession  of  realty.    The  opinion  states 
the  &cts. 
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W.  E.  NMaek  and  W.  H.  Wdf,  for  the  appellaDts. 
12.  A.  ClemeiUB,  Jr.^  for  the  appellee. 

By  Coart,  Elliott,  J.  This  was  a  suit  brought  by  Wells, 
the  appellee,  against  the  appellants,  to  recover  the  possession 
of  a  certain  tract  of  land. 

The  defendants  below  answered  by  a  general  denial.  The 
court  to  which  the  cause  was  submitted  for  trial  by  agreement 
of  the  parties  found  for  the  plaintiff.  A  motion  by  the  defend- 
ants for  a  new  trial  was  overruled;  judgment  for  the  plaintifil 
The  defendants  appeal.  The  evidence  is  made  a  part  of  the 
record  by  a  bill  of  exceptions.  On  the  trial  the  plaintiff  gave 
in  evidence  a  deed  of  conveyance  in  fee  to  himself  for  the  land 
in  controversy,  dated  October  25, 1845,  from  Charles  F.  Wells 
and  wife,  said  Charles  F.  being  the  original  patentee  from  the 
United  States.  The  defendants  then  gave  in  evidence  a  deed 
from  the  plaintiff  and  wife  to  the-  Evansville,  Cleveland,  and 
Indianapolis  Straight  line  Railroad  Company,  dated  the  26tb 
of  April,  conveying  to  said  railroad  company  the  land  in  con- 
troversy in  fee-simple.  This  deed  was  acknowledged  before  a 
justice  of  the  peace  of  Daviess  County,  the  certificate  of  ao- 
knowledgment  bearing  the  same  date  as  the  deed,  and  was 
recorded  in  the  recorder's  office  of  said  county  on  the  eleventh 
day  of  July,  1856.  The  consideration  stated  in  the  deed  is 
one  thousand  dollars,  the  receipt  of  which  is  acknowledged. 
The  defendants  further  proved  by  the  proper  deeds  of  convey- 
ance that  the  railroad  company,  for  a  valuable  consideration^ 
sold  and  conveyed  said  land  to  Carpenter  and  Love  in  fee,  on 
the  23d  of  July,  1856,  who,  on  the  second  day  of  April,  1858,  sold 
and  conveyed  the  same  to  Oliver  H.  Smith.  These  deeds  were 
also  acknowledged  and  recorded;  that  from  the  railroad  com- 
pany to  Carpenter  and  Love  was  recorded  June  30,  1857,  and 
the  one  from  the  latter  to  Smith,  April  26,  1858.  It  further 
appears  by  the  evidence  that  since  the  date  of  the  last-named 
deed  the  said  Smith  has  deceased,  leaving  surviving  him  three 
children,  who  are  bis  heirs,  one  of  whom  is  the  wife  of  the  de- 
fendant, Love,  ''who  claims  to  have  the  possession  and  some 
title  to  the  lands  mentioned  in  the  complaint  under  or  through 
the  deeds  given  in  evidence  by  the  defendants." 

The  defendants  having  closed  their  evidence,  the  plaintiff 
being  sworn,  was  permitted,  over  the  objection  of  the  defend* 
ants,  to  testify  in  his  own  behalf  that  the  deed  executed  by 
him  to  the  railroad  company,  dated  April  26,  1856,  was  in 
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&ct  executed  on  the  27th  of  April  of  that  year,  the  same  being 
Sunday.  He  testified  in  substance  as  follows:  That  although 
•aid  deed  from  him  to  the  railroad  company  purports  to  have 
been  executed  on  the  twenty-sixth  day  of  April,  1856,  yet  that 
in  fact  it  was  executed  and  acknowledged  by  him  and  his 
wife  on  the  27th  of  April,  1856,  which  was  Sunday;  that 
Asahel  C.  Page,  who  resided  in  his  neighborhood,  was,  at  the 
tiine  of  the  execution  of  the  deed,  one  of  the  directors  of  said 
ndlfoad  company,  and  negotiated  the  purchase  of  the  land  in 
«iDtroversy  on  behalf  of  the  company;  that  said  Page  came 
to  the  plaintiff's  house  the  day  the  deed  was  executed,  bring- 
ing with  him  the  justice  of  the  peace  who  took  the  acknowl- 
edgment, and  told  the  plaintiff  he  would  like  to  have  the  deed 
that  day,  to  which  the  plaintiff  assented.  The  deed  was  then 
prepared,  signed,  and  acknowledged,  and  by  agreement  be- 
tween Page,  the  plaintiff,  and  the  justice,  the  deed  and  the  cer- 
tificate of  acknowledgment  were  dated  back  one  day,  so  as  to 
make  all  appear  to  have  been  done  on  Saturday,  the  26th,  in- 
stead of  Sunday,  the  27th,  of  the  month.  At  the  time  the  deed 
was  executed  *Hhe  land  had  some  small  improvements  on  it, 
but  had  been  mostly  vacant  and  wholly  unoccupied  since  that 
time;  some  timber  had  been  taken  off  since,  but  not  by  order 
of  the  railroad  company  that  he  was  aware  of."  The  plaintiff 
fiuther  testified  that  he  had  done  nothing  since  to  ratify  the 
deed;  ^'that  he  had  never  since  had  possession  of  the  land  or 
exercised  any  acts  of  ownership  over  it,  but  it  had  been  his 
intention  ever  since  a  short  time  after  the  deed  was  executed 
to  reclaim  the  land  at  some  time  or  in  some  way,  but  that  he 
never  gave  the  railroad  company,  or  anybody  claiming  the 
land  under  it,  any  notice  that  he  claimed  the  land  until  some- 
lime  in  June,  1864,  when  Love,  one  of  the  defendants,  came  to 
Washington,  the  county  seat,  to  sell  this  and  some  other  lands, 
in  pursuance  of  a  notice  previously  posted;  that  on  that  day 
Ibe  plaintiff  told  said  Love  Hhat  he  claimed  the  land  in  con- 
troversy, and  protested  against  its  sale';  that  in  consequence 
of  said  notice  Love  did  not  offer  to  sell  the  land  in  controversy 
on  that  day;  that  after  the  deed  in  question  was  executed  it 
was  left  with  Browning,  the  justice  of  the  peace  who  took  the 
acknowledgment,  to  be  delivered  to  Page,  and  he.  Browning, 
took  it  away  the  same  evening,  and  the  plaintiff  never  saw  it 
afterward  until  its  production  on  the  trial." 

James  Wade  was  also  sworn  as  a  witness  for  the  plaintiff, 
and  }^  kiB  evidence  substantially  corroborated  the  statements 
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of  the  plaintiff  as  to  the  circainstanoes  attendii^  the  ezeoutioQ 
of  the  deed,  and  that  it  was  executed  on  Sunday. 

The  plaintiff,  Wells,  bases  his  claim  to  recover  the  land  ex> 
clusively  on  the  ground  that  his  deed  to  the  railroad  company^ 
having  been  executed  on  Sunday,  is  yoid,  and  therefore  oon^ 
veys  no  title  whatever  to  the  railroad  company. 

A  statute  in  force  at  the  time  the  deed  was  executed  pro- 
vides '^that  if  any  person  of  the  age  of  fourteen  years  and 
upwards  shall  be  found  on  the  first  day  of  the  week,  commonly 
called  Sunday,  rioting,  hunting,  fishing,  quarreling,  at  commoa 
labor,  or  engaged  in  their  usual  avocations,  works  of  charity 
and  necessity  only  excepted,  such  person  shall  be  fined,"  etc. 
An  exception  is  also  made  in  favor  of  those  who  conscientiously 
observe  the  seventh  day  of  the  week  as  the  sabbath,  travelen» 
etc.:  2  Oavin  and  Herd's  Statutes,  481. 

In  Link  v.  Clemmens,  7  Blackf.  479,  it  was  held,  under  a 
similar  statute,  that  a  replevin  bond  executed  on  Sunday  came 
within  the  term  '^common  labor,"  and  was  therefore  void,  as 
being  a  contract  prohibited  by  law. 

And  so  in  Reynolda  v.  Stevemofij  4  Ind.  619,  it  was  held  that 
a  promissory  note  executed  on  Sunday  was  void.  In  that  case 
it  is  said:  ''It  is  admitted  that  the  note  in  question  was  made 
on  Sunday.  Then  the  record  presents  this  question:  Did  the 
making  of  it  constitute  an  act  of  'conmion  labor?'  We  think 
the  statute  was  intended  to  prohibit  every  description  of  secular 
business  not  within  the  exceptions  pointed  out  by  itself.  The 
execution  of  this  note  was  secular  business  and  not  embraced 
by  the  exceptions.  This  view  is  sustained  by  various  a^judi* 
cations  made  upon  statutes  the  provisions  of  which  are  in  effect 
the  same  as  ours:  Alien  v.  Demingy  14  N.  H.  183  [40  Am.  Dec 
179] ;  Towle  v.  Larrabee^  26  Me.  464;  AdavM  v.  HameUj  2  Doug. 
(Mich.)  73  [43  Am.  Dec.  466];  see  also  notes  to  2  Parsons 
on  Contracts,  764  e." 

It  is  also  a  general  rule  of  the  law  that  void  contracts  are  not 
susceptible  of  ratification.  But  in  Batda  v.  WertSf  13  Ind.  208, 
it  was  held  that  contracts  not  otherwise  obnoxious,  but  void 
only  because  made  or  executed  on  Sunday,  formed  an  exceptum 
to  the  general  rule,  and  were  susceptible  of  subsequent  ratifi- 
cation. We  think  the  ruling  in  that  case  is  fuUy  sustained 
by  the  authorities  there  referred  to,  as  well  as  by  the  principles 
of  right  and  reason.  Contracts  prohibited  by  law  because  they 
are  in  their  nature  contrary  to  public  policy,  or  repugnant  to 
the  good  of  society  or  public  morals,  are  void,  and  in  their  very 
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nature  incapable  of  subeequent  ratification.  Bnt  contracts 
Toid  only  becanae  made  on  Sunday,  proper  and  lawful  iu  all 
other  reBpecte,  stand  on  a  dlfibrent  baeis,  and  may  weU  form 
an  exception  to  the  general  rule  that  void  contracts  are 
incapable  of  subsequent  ratification. 

In  Adams  y.  Oay^  19  Vt  853,  it  is  said  that  contracts  made 
on  Sunday  should  be  held  an  exception,  in  some  sense,  firom 
the  general  class  of  contracts  which  are  void  for  illegality. 
They  are  not  tainted  with  any  general  illegality,  but  are  only 
illegal  as  to  the  time  in  which  they  are  entered  into.  It  is 
not  sufScient  to  avoid  them  that  they  have  grown  out  of  a 
transaction  on  the  sabbath,  and  although  closed  upon  that 
day,  yet  if  affirmed  upon  another  day,  they  then  become  valid. 
This  court,. in  Banks  v.  WertSy  supra,  after  referring  to  this 
and  other  cases,  add:  ''These  decisions  relate  alone  to  con- 
tracts made  on  Sunday.  They  proceed  on  the  ground  of  a 
retention  of  the  property,  and  a  subsequent  ratification  by  the 
parties,  and  in  principle  they  seem  to  be  correct." 

Here,  Wells,  after  executing  the  deed,  abandoned  the  pos- 
session of  the  land  to  the  railroad  company,  retained  and 
still  retains  the  purchase-money,  set  up  no  claim  to  the  land, 
and  exercised  no  acts  of  ownership  whatever  over  it  for  a 
period  of  over  eight  years.  Now,  applying  to  these  fiEU^ts  the 
'  principles  laid  down  in  the  cases  above  referred  to,  it  seems 
but  reasonable  to  hold  that  by  these  acts,  both  affirmative  and 
negative,  the  execution  of  the  deed  was  subsequently  ratified 
by  Wells.  But  we  do  not  place  the  decision  of  the  case  on  this 
ground. 

Another  question  is  incidentally  presented  by  the  record  in 
this  case.  A  deed  takes  effect  from  the  time  of  its  delivery, 
and  not  from  the  time  it  may  be  signed  and  acknowledged. 
It  may  be  drawn  up,  signed,  and  even  acknowledged  on  Sun- 
day, but  if  not  delivered  until  a  subsequent  day  it  is  a  valid 
deed,  whatever  might  be  the  effect  of  the  acknowledgment 
made  on  Sunday:  2  Parsons  on  Contracts,  764  g,  and  authori- 
ties there  cited.  The  evidence  in  the  case  at  bar  does  not  show 
when  the  deed  was,  in  fact,  delivered.  It  does  not  show  that 
it  was  delivered  on  Sunday.  The  only  evidence  bearing  on 
the  point  is  that  of  the  plaintiff,  who,  as  we  have  seen,  testi- 
fied that  when  the  deed  was  executed  '4t  was  left  with  Brown- 
ing, the  justice  who  took  the  acknowledgment,  to  be  delivered 
to  Page,  and  he,  Browning,  took  it  away  the  same  evening." 
Page,  to  whom  Browning  was  to  deliver  the  deed,  was  th« 
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agent  of  the  railroad  company,  but  there  is  no  evidence  to 
Bho.w  that  Browning  was  an  agent  of  the  company.  He  went 
to  Wells  with  Page,  but  in  taking  the  acknowledgment  he 
was  transacting  business  for  Wells,  and  not  for  the  railroad 
company.  Wells  delivered  the  deed  to  Browning,  or  rather 
the  latter  retained  it  to  be  delivered  to  Page,  the  agent  of  the 
company,  and,  as  far  as  is  shown  by  the  evidence,  Browning 
seems  to  have  been  the  agent  of  Wells  for  the  delivery  of  the 
deed  to  Page,  and  the  evidence  is  silent  as  to  when  the  delivery 
was  actually  made. 

But  assuming  that  the  deed  was  delivered  on  Sunday,  the 
question  then  arises,  Can  Wells,  who  executed  the  deed  to  the 
railroad  company,  set  up  its  invalidity  against  the  subsequent 
vendees  of  the  company,  who  purchased  the  land  for  a  val« 
oable  consideration  in  good  faith,  and  without  notice,  either 
actual  or  construotivB,  that  the  deed  was  executed  on  Sunday? 
We  are  clear  in  the  opinion  that  he  cannot 

The  evidence  shows  that  at  the  instance  of  Wells,  both  the 
deed  and  the  justice's  certificate  of  acknowledgment  were 
antedated,  to  make  it  appear  that  the  deed  was  a  valid  one, 
and  upon  its  face  it  did  so  appear.  In  this  condition  it  was 
delivered  to  the  railroad  company,  and  sent  to  be  recorded. 
Wells  abandoned  the  possession  of  the  land,  and  claimed  no 
interest  in  it.  Under  these  circumstances,  it  appearing  from 
the  deed  that  the  railroad  company  had  a  perfect  and  inde- 
feasible title  to  the  land,  Carpenter  and  Love  purchased  it 
for  a  valuable  consideration  in  good  faith,  and  without  any 
notice  whatever  that  Wells's  deed  to  the  railroad  company  was 
executed  on  Sunday;  and  still.  Wells  gave  them  no  notice  of 
the  fact,  nor  did  he  assert  any  claim  or  title  to  the  land  for 
years  after  they  sold  and  conveyed  it  to  Smith.  Under  these 
circumstances,  if  Wells  can  be  allowed  to  reclaim  the  land 
by  showing  that  the  deed  is  void  because  it  was  executed  on 
Sunday,  it  will  be  permitting  him  by  his  own  unlawful  act 
to  perpetrate  a  gross  firaud  upon  innocent  purchasers.  To  such 
an  act  the  law  will  not  lend  its  aid  or  give  its  sanction. 

Mr.  Story  says:  "  No  man  can  reasonably  doubt  that  if  a 
party,  by  the  willful  suggestion  of  a  falsehood,  is  the  cause  of 
prejudice  to  another,  who  has  a  right  to  a  full  and  correct 
representation  of  the  fact,  his  claim  ought,  in  conscience,  to  be 
postponed  to  that  of  the  person  whose  confidence  was  induced 
by  his  representation.  And  there  can  be  no  real  difference 
between  an  express  representation  and  one  that  is  naturally 
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or  necessarily  implied  from  the  circnmstances.  The  whole- 
some maxim  of  the  law  upon  this  subject  is,  that  a  party  who 
enables  another  to  commit  a  fraud  is  answerable  for  the  con- 
sequences ":  1  Story's  Eq.  Jur.,  sec.  884,  p.  412.  Here,  Wells, 
by  executing  and  delivering  the  deed  to  the  railroad  company, 
and  intentionally  giving  to  it  a  false  date,  so  as  to  make  it 
appear  valid  on  its  face,  enabled  the  latter  to  practice  a  fraud 
on  innocent  purchasers.  See  also  Commonwealth  v.  Keniigy  2 
Pa.  St.  448;  BloxMome  y.WiUiams,  3  Bam.  &  C.  232;  Fenml  v. 
Ridiery  5  Id.  406;  2  Parsons  on  Contracts,  766. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial,  and  for  further  proceedings  not  incon- 
sistent with  this  opinion. 

Vaxjeditt  oy  SuirsAT  OovTRAtm:  See  8mUh  t.  WUeox,  82  Am.  Deo.  902; 
and  the  oases  cited  in  the  note.  That  each  oontnots  are  Toid,  see  Bogen  t. 
Waiem  Union  T.  Co.;  78  Ind.  169;  CaUeU  r.  M.  S.  Church,  62  Id.  366;  and 
this  rale  applies  to  promissoiy' notes:  OUberi  t.  Vachcn,  69  Id.  374.  Con* 
tracts  void  only  beoanse  niade  on  Snnday  may  be  ratified,  and  in  this  regard 
stand  in  a  difibrent  light  from  other  Toid  contracts:  HoamniHdge  r,  2iotfi§t 
UId.86.    All ol the aboTo dte the priaoipal 
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ris  IOWA,  an.] 

Bvom  TmuunmMM  of  PBoiinnoBT  Kon  cunm  Mjairua  Aaaom 
AOAiHsr  Patb%  •zeept  by  yMw  oI  a  oontnofe  ol  indoniaMBL 

taxwD  T&AHsnBBi  OF  PBomasoBT  Kon  OAimor  MAiXTAnr  Aonmi 
AOAxmr  Patbb  for  tba  pajM'i  fraud  In  tha  tmi«l«r  of  tba  note  to  tht 
first  traosferee. 

TEAKaviBuat  of  PsomasoRT  Hon  without  BaoouBai  n  Ezshft  fbom 
Qrdinabt  RBFONSiBiLiTm  OF  Ihdobub;  bat  nnlMi  otfaerwiM  tgreod, 
he  impliedly  wamnti  that  the  pi^^  ie  gennine^  that  it  ia  of  the  kind  or 
deeeription  it  pnrporti  to  be,  that  the  parties  to  it  are  mdjmrii  and  oapa- 
Ue  ol  oontraeting,  that  it  has  not  been  paid,  and  that  he  has  done 
nothing  and  will  do  nothing  to  prevent  the  transferee  from  oolleoting  it; 
and  he  is  liable  for  any  frand  practiced  by  him  in  the  transfer. 

T&4N8FBBRIR  OF  PbOMUSOBT  NOIS  WITHOUT  BbOOUBSB  18  NOT  LlABLB  O* 

Paper  Trahsfirrrd^  in  the  cases  where  an  action  can  be  maintained 
against  him,  but  for  the  original  oonsideraticn  or  its  valne^  or  lor  the 
Iraad  practiced. 

iHDORaBXUffT  OF  PR0KI880RT  NOTB  WITBOUT   BbOOITRSB  TRAmoms  TlTLI 

TO  NoT^  but  not  the  right  to  maintain  an  action  lor  frand  practiced 
npon  sndi  indorser  in  the  transler  of  the  note  to  him  by  the  payee. 

iRtTRUOnON  TO  JURT  IS  PROPER,  Uf  AonON  fOR  FrAUDULRMT  RXPRttENTA* 

TiONS  nr  Transfer  of  Prokissort  Noir  by  indoraers  withoat  reooims, 
that  if  the  defendants,  or  either  ol  them,  fraadnlentty  snppressed  or 
withheld  facts  material  to  be  known,  this  woold  be^  in  law,  a  fraud,  and 
actionable^  il  any  injnry  to  the  plaintiff  resulted  therefrom. 
Knowledge,  Beubf,  or  Intention  of  WixNESi  mat  re  Oitbn  in  Bn- 
DENOB»  when  it  is  a  material  lact,  giving  to  the  opposite  party  a  libenJ 
scope  in  the  cross-eTaminatinn;  but  in  snch  a  case  ^  coort  shonld  stats 
to  the  jnry  that  in  judging  ol  the  knowledge,  belief  or  intention  d  the 
witness*  they  should  considsr  all  the  lacts  and  drcumstancea^  and  thai 
the  statement  d  the  witness  in  that  rsspeot  is  not  oonflfauhra. 
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AcnoN  by  Watson  against  John  Chesire,  Wesley  Chesire, 
and  John  M.  Griffith.  The  promissory  note  in  controversy 
was  executed  to  the  Chesires  by  one  tloore,  in  part  payment 
of  land  sold  by  the  Chesires  to  Mooro,  and  was  secured  by  a 
mortgage  on  a  portion  of  the  land.  The  Chesires  subsequently 
indorsed  the  note  without  recourse  to  the  defendant  Griffith, 
who  in  turn  indorsed  it  without  recourse  to  the  plaintiff. 
The  plaintiff  failed  to  recover  payment  from  Moore,  and  now 
brings  this  action.    Further  facts  are  stated  in  the  opinion. 

/.  S.  Pdky  for  the  appellant. 
O.  O.  Nawr$ey  for  the  Chesires. 

By  Court,  Dillon,  J.  1.  The  first  error  assigned  by  the 
plaintiff  is,  that  ''  the  court  erred  in  sustaining  the  defend- 
ants' demurrer  to  the  first  count  of  the  petition."  This  makes 
it  essential  to  set  out  the  substance  of  this  count  with  ac- 
curacy. 

It  commences  by  alleging  that  John  and  Wesley  Chesire 
held  and  owned  the  Moore  note  and  mortgage,  describing 
them;  that,  January  20,  1860,  the  said  Chesires,  for  a  good 
and  valuable  consideration  (but  not  alleging  what),  sold  and 
assigned  said  note  to  their  co-defendant,  Griffith,  whereby 
they  falsely  warranted  the  said  note  to  be  genuine,  unpaid, 
and  unsatisfied  in  any  way;  that  afterwards  Griffith,  assignee 
as  aforesaid,  sold  and  assigned  said  note  to  the  plaintiff  for  a 
good  and  valuable  consideration,  whereby  he,  Griffith,  falsely 
warranted,  etc.,  as  above;  that  plaintiff  relied  upon  said  war- 
ranties and  paid  Griffith  for  said  note;  that  the  said  note,  i^t 
the  time  the  same  was  assigned  by  the  Chesires  to  Griffith,  and 
by  Griffith  to  the  plaintiff, ''  had  been  fully  paid,  extinguished, 
and  nothing  was  due  thereon  from  the  said  Moore  to  the  de- 
fendants or  either  of  them";  whereby ''  the  defendants  fraudu- 
lently deceived  the  plaintiff,  to  his  damage "  in  the  amount 
of  said  note.  Copies  of  these  assignments  are  set  forth,  show- 
ing that  they  were  made  ^*  without  recourse."  The  first  was 
an  assignment  in  full  by  J.  and  W.  Chesire  to  '^  John  M.  Grif- 
fith or  order,  without  recourse."  The  next  was  in  blank,  as 
follows:  '^  Without  recourse.    John  M.  Griffith." 

To  this  the  court  sustained  a  demurrer,  both  in  behalf  of 
the  Chesires  and  of  Griffith. 

We  will  Consider  the  case  with  respect  to  the  Chesires 
separately  and  first 
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Upon  oonsideration,  we  think  the  demurrer  was  rightly  sus- 
tained. 

It  is  only  by  treating  this  count  as  founded  upon  the  indorBe- 
ment  that  the  plaintiff's  action  against  the  Chesires  has  any 
color  or  plausibility. 

There  is,  except  through  the  indorsement,  no  privity  be- 
tween the  plaintiff  and  the  Chesires.  The  latter  sold  the  note 
to  Griffith,  and  not  to  the  plaintiff.  The  plaintiff  purchased 
of  Griffith,  not  of  the  Chesires.  No  transaction  is  alleged 
between  the  plaintiff  and  the  Chesires.  Hence  the  plaintiff's 
right  to  sue  the  latter,  if  it  exists  at  aU,  must  exist  by  virtue 
of  the  contract  of  indorsement. 

Now  if  this  count  be  treated  as  one  ex  c<mtractu  upon  the 
indorsement,  it  is  not  maintainable,  because  the  indorsement 
on  its  face  negatives  and  rebuts  any  personal  liability  on  the 
part  of  the  Chesires.  This  is  the  object  and  effect  of  an  in- 
dorsement ''  without  recourse." 

Such  an  indorsement  transfers  title,  but  stipulates  for  ex- 
emption from  the  ordinary  responsibility  of  an  indorser.  It 
will  not,  however,  protect  the  assignor  from  liability  over  from 
fraud  and  misrepresentation  in  the  assignment  of  the  note. 
In  point,  see  Wdch  v.  LindOy  7  Cranch,  159;  2  Curtis's  ed.  496; 
Elder  V.  Ftmi,  8  Pa.  St.  468,  469;  Ptettyman  v.  ShoHy  6  Harr. 
(Del.)  360;  Richardson  v.  Linednj  5  Met.  201;  Rice  v.  8team$y 
3  Mass.  225  [3  Am.  Dec.  129];  Waite  v.  Foster,  33  Me.  424; 
Ooupy  V.  Harden,  7  Taunt.  169,  per  Dallas,  J.;  Chitty  on  Bills^ 
218,  225,  235;  Story  on  Promissory  Notes,  sec.  146;  Lyons  ▼. 
MUUr,  6  Gratt.  427  [52  Am.  Dec.  129]. 

Suppose  it  to  be  true  that,  in  the  transfer  of  the  Moore  note 
by  the  Chesires  to  Griffith,  the  latter  was  deceived  and  de- 
frauded. This  would  give  Griffith  his  right  of  action  against 
the  former.  Suppose  it  to  be  true,  also,  that  the  plaintiff  was 
deceived  and  defrauded  by  Griffith.  This  would  give  him  a 
right  of  action  against  the  latter.  He  could  not  sue  the 
Chesires  for  the  fraud  they  practiced  upon  Griffith. 

So  that  the  reasoning  drives  us  back  to  the  point  at  which 
we  started,  viz.,  the  plaintiff  cannot  sue  the  Chesires  ex  cof^ 
tractu,  having  had  no  transaction  with  them  except  upon  the 
indorsement.  If  the  first  count  is  treated  as  being  founded 
upon  that,  it  £eu)s,  because  the  indorsement  itself  not  only 
does  not  create,  but  expressly  avoids,  a  cause  of  action:  VHs 
authorities  above  cited. 

The  case  presents  the  question,  What,  in  the  abeenee  of 
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special  contract,  are  the  obligations  of  the  transferrer  of  nego- 
tiable paper,  who  indorses  it  without  recourse?  It  seems  to 
UB  that  the  obligations  of  a  transferrer  of  such  paper,  by  in- 
dorsement without  recourse,  are  substantially  the  same  as 
those  of  a  transferrer  of  such  paper  when  payable  to  bearer 
by  delivery  merely. 

It  ia  a  clear  and  well-settled  doctrine,  that  such  a  transfer 
does  not  make  the  party  liable  as  indorser.  When  he  in- 
dorses paper  without  recourse,  or  transfers  it  (if  payable  to 
bearer  or  if  indorsed  in  blank)  by  delivering  merely,  with- 
out putting  his  name  upon  it,  he  ceases  to  be  a  party  to  the 
paper.  He  cannot  be  made  liable  as  a  party  to  or  upon  the 
instrument. 

There  may  be  a  liability  in  such  cases,  but  it  arises  upon 
the  transaction,  upon  the  facts  of  the  case,  to  be  asserted  in 
an  action  for  the  original  consideration,  its  value,  or  for  fraud 
practiced,  and  not  upon  the  indorsement  or  upon  the  paper 
transferred.  Speaking  of  the  same  general  subject,  in  the  well- 
known  case  of  Jones  v.  Ryde^  1  Marsh.  157,  S.  C,  5  Taunt. 
489,  Gibbs,  C.  J.,  says:  "The  ground  of  resisting  this  claim 
is,  that  it  was  a  negotiable  security  without  indorsement;  and 
that  when  the  holder  of  a  negotiable  security  passes  it  away 
without  indorsing  it,  he  means  not  to  be  responsible  upon  it " 
This  doctrine  was  fully  discussed  in  the  case  of  Fenn  v.  Har- 
rison^  3  Term  Rep.  757;  and  the  proposition  is  true,  but  only 
to  a  certain  extent.  "  If  a  man  pass  an  instrument  of  this 
kind  without  indorsing  it,  he  cannot  be  sued  as  indorser,  but 
he  is  not  released  from  the  responsibility  which  he  incurs  by 
•  passing  an  instrument  which  appears  to  be  of  greater  value 
than  it  really  is."  And  this  case  is  recognized  as  authority 
in  the  text-books,  and  in  England  in  subsequent  cases:  Wilr 
hinson  v.  Johnsorty  8  Barn.  &  C.  428;  and  in  this  country: 
Cabot  Bank  v.  Jforton,  4  Gray,  156. 

The  accepted  doctrine  on  this  subject  may  be  thus  stated: 
Where  a  note  is  transferred  without  recourse,  equally  as  when 
it  is  transferred  by  delivery  only,  the  transferrer  is  exempted 
from  all  the  ordinary  responsibilities  which  attach  to  such  a 
transfer:  See  authorities  first  in  this  opinion  cited. 

But  he  does  not,  unless  such  is  the  agreement,  understand- 
ing, or  contract  of  the  parties,  stand  free  from  all  obligations. 
Thus,  unless  otherwise  agreed,  he  warrants  that  the  paper  so 
transferred  is  genuine,  and  not  forged  or  fictitious:  Jones  v. 
Ryde,  supra;  Fuller  v.  Smithy  Ryan  &  M.  49;  8.  C,  1  Car.  &  P. 
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197;  Cbitty  on  Bills,  245;  Story  on  Promissory  Notes,  sec,  118; 
Aldrich  V.  Jdckson,  5  R.  I.  218;  2  Parsons  on  Notes  and  Bills, 
c.  2,  sec.  2,  p.  37,  and  authorities;  Lyons  v.  Miller^  6  Gratt.  427 
[52  Am.  Dec.  129];  Morrison  v.  CurrUy  4  Duer,  79;  Cabot  Bank 
V.  Morton^  supra;  Rieman  v.  Fisher^  4  Am.  Law  Beg.  433.  He 
warrants  by  implication,  nothing  to  the  contrary  being  shown, 
that  it  is  of  the  kind  and  description  that  it  purports  on  its 
face  to  be:  Allen  v.  Pegram^  16  Iowa,  163,  in  relation  to  illegal 
bank  stock;  Gompertz  v.  BarOett,  2  EL  &  B.  849;  8.  C,  24  Eng. 
L.  &  Eq.  156,  where  the  vendor  of  a  bill  was  held  liable,  though 
he  did  not  put  his  name  upon  it;  Young  v.  Cole^  3  Bing.  N.  C. 
724,  as  to  liability  of  vendor  on  the  sale  of  invalid  Guatemala 
bonds;  and  see,  further,  the  authorities  above  referred  to,  and 
Kempson  v.  Sanders^  11  Bing.  5;  Redfield  on  Railways,  50,  note; 
Hilliard  on  Sales,  p.  456,  sec.  37;  Eaton  v.  MelluSy  7  Gray,  566, 
which  decides  that  there  is  an  implied  warranty  that  the 
assignor  has  done  nothing,  and  will  do  nothing,  to  prevent  the 
assignee  from  collecting  the  claim  assigned. 

So  there  is  an  implied  warranty,  unless  it  is  otherwise 
agreed,  that  the  parties  to  the  instrument  are  sui  juris^  and 
capable  of  contracting:  Theall  v.  Newell,  19  Vt.  202;  LobdeU  v. 
Baker,  1  Met.  193  [35  Am.  Dec.  358];  S.  C,  3  Id.  469;  Jon^s 
V.  Crosthwaite,  17  Iowa,  393,  and  cases;  2  Parsons  on  Notes 
and  Bills,  39;  but  no  implied  warranty  of  their  solvency: 
Chitty  on  Bills,  245;  2  Parsons  on  Notes  and  Bills,  41;  Epler 
V.  Funk,  8  Pa.  St.  468;  Burgess  v.  Chapin,  5  R.  I.  225.  So 
there  is  an  implied  warranty  that  the  instrument  transferred 
has  not  been  paid.  And  generally,  it  is  laid  down  by  Mr. 
Parsons  (2  Notes  and  Bills,  c.  2,  p.  41),  who  follows  and  closely 
copies  Mr.  Chitty  (Bills,  247),  that  ^4n  all  cases  where  the 
assignor"  (we  may  add  whether  by  delivery  or  by  indorsement,  * 
made  "without  recourse"),  "of  a  bill  or  note  knows  it  to  be  of 
no  value,  and  the  assignee  receives  it  in  good  faith  (not  aware 
of  the  fact),  paying  a  valuable  consideration  of  any  kind,  the 
assignor  may  be  compelled  to  repay  or  return  the  consideration 
thus  received."  And  see  Burgess  v.  Chapin,  5  R.  I.  225,  which 
holds  an  assignor  without  indorsement  to  be  liable  upon  the 
ground  of  fraud, — the  rule  of  caveat  emptor  otherwise  applying. 

But  in  all  such  cases  the  action  is  not  upon  the  paper  trans- 
ferred, but  against  the  vendor  or  transferrer  upon  and  for  the 
original  consideration  or  its  value,  or  for  the  fraud  practiced  ; 
and  the  latter  is  "  liable  to  the  vendee,"  to  use  the  language 
of  Ames,  C.  J.,  in  Aldrich  v.  Jackson^  5  R.  I.  218,  "  for  what 
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he  has  received  from  him  on  the  ground  of  falure  of  consid- 
eration." Without  quoting,  see  2  Parsons  on  Notes  and  Bills, 
37,  and  note;  Kephart  v.  Butcher,  17  Iowa,  240;  Chitty  on  Bills, 
246,  and  authorities  cited;  Story  on  Promissory  Notes,  5th 
ed.,  sec.  117,  and  cases  cited  in  notes  4  and  5;  Welch  v.  Lindo, 
7  Cranch,  159;  Prettyman  v.  Short ,  5  Harr.  (Del.)  360;  Eaton 
V.  Melius,  7  Gray,  566,  holding  that  in  the  absence  of  fraud  in 
the  assignor,  the  assignee  can  only  recover  of  him  the  amount 
of  the  consideration  paid  for  the  assignment,  with  interest. 

If  the  foregoing  views  are  correct,  it  follows  that  the  plain- 
tiff, holding  simply  the  indorsement  of  the  Moore  note  "  with- 
out recourse,"  could  not  sue  the  Chesires  on  the  indorsement. 
His  remedy,  if  he  could  not  make  out  a  case  upon  the  facts, 
would  be  a  special'  one  against  Griffith,  of  whom  he  purchased 
the  note,  and  to  whom  he  made  payment  therefor.  So  Grif- 
fith's remedy  would  be  against  the  Chesires.  Under  our  stat- 
ute it  may  be  that  Griffith  might  specially  assign  his  cause 
of  action  against  the  Chesires  to  the  plaintiff;  but  the  mere 
indorsement  of  the  note  without  recourse  would  not  have  this 
effect.  Such  an  indorsement  operates  simply  to  transfer  the 
title  to  the  note — not  an  independent  cause  of  action.  The 
demurrer  as  to  the  first  count  of  the  petition  was  beyond  doubt 
properly  sustained  as  to  the  Chesires. 

And  if  we  are  right  in  considering  it  as  being  intended  as 
one  upon  the  indorsement,  and  not  as  one  intended  and 
adapted  to  recover  the  consideration  paid  for  the  note,  it  was 
also  properly  sustained  as  to  Griffith. 

2.  The  second  count  in  the  petition  charged  the  defendants 
jointly  with  falsely  and  fraudulently  representing  to  the  plain- 
tiff, with  a  view  to  induce  him  to  purchase  the  said  note  and 
take  an  assignment  without  recourse,  that  it  was  ail  right 
and  wholly  unpaid,  etc.;  whereas  the  contrary  was  true,  etc. 

This  clearly  set  out  a  cause  of  action, — a  case  of  fraud. 
Issue  was  taken  on  this  count,  and  the  cause  was  tried  thereon 
by  a  jury,  who  found  for  the  defendants. 

The  plaintiff  complains  of  the  charge  of  the  court,  but,  as 
we  think,  without  foundation.  The  court  charged,  in  sub- 
stance, that  if  the  fraud  alleged  was  proved,  the  plaintiff 
should  recover  against  all  the  defendants,  or  those  who  com- 
mitted the  fraud.  The  charge  defined  the  elements  or  ingredi- 
ents necessary  to  constitute  fraud.  No  complaint  on  this  head 
is  made.  The  court  charged  that  if  the  defendants  or  either 
of  them  fraudulently  suppressed  or  withheld  facts  material  to 
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be  known,  this  would  be  in  law  a  fraud,  and  actionable,  if  any 
injury  to  the  plaintiff  resulted  therefrom. 

From  a  careful  examination  of  the  charge  and  instructions 
of  the  court,  in  connection  with  the  testimony,  we  think  the 
carse  was  most  fairly  and  intelligently  put  to  the  jury. 

If  the  directions  to  the  jury  are  exceptionable  at  all,  we 
think  the  defendants,  rather  than  the  plaintiff,  have  the  bet- 
ter right  to  complain.  We  see  no  reason  to  interfere  on  the 
ground  that  the  verdict  was  against  the  weight  of  evidence. 

3.  On  the  trial  the  defendant,  Wesley  Chesire,  was  called 
as  a  witness  for  the  defendants.  He  testified  that  the  plain- 
tiff, near  the  time  he  obtained  the  note  of  GriflBth,  told  him 
(the  witness)  that  he  was  about  to  trade  for  it.  *'I  told  Wat- 
son," says  the  witness,  "that  he  had  better  not  trade  for  it; 
that  Griffith  had  been  out  to  Moore's,  and  Moore  said  he  would 
not  pay  the  note;  that  we  had  misrepresented  a  piece  of  tim- 
ber land  to  him.  There  was  something  said  about  the  defense 
Moore  had  (or  claimed  to)  set  up.  I  told  him  that  we  did 
not  misrepresent  it."  The  witness  was  then  asked  this  ques- 
tion: "  State  what  you  know  about  the  truth  of  the  representa- 
tions you  made  to  Watson  in  regard  to  Moore  having  a  defense 
to  the  note,  and  what  you  then  believed  in  relation  to  it." 
Objected  to  by  plaintiff;  objection  overruled.  Witness  an- 
swered: "I  do  not  think  he  had  any  just  defense."  To  a 
similar  question  he  also  answered:  "I  did  not  believe  that 
Moore  had  a  defense  to  the  note." 

The  error  assigned  is,  that  it  is  not  permissible  to  allow  a 
witness  to  testify  as  to  his  belief,  especially  in  reference  to  a 
question  upon  which,  in  a  case  of  fraud,  the  whole  cause 
usually  turns. 

We  admit  that  it  is  going  a  great  way  to  allow  this  to  be 
done,  especially  where  the  witness  is  a  party  to  the  suit,  tes- 
tifying at  his  own  instance  and  in  his  own  behalf.  Yet  the 
authorities  do  hold  that  when  the  knowledge,  belief,  or  inten- 
tion of  the  witness  is  a  material  fact,  it  may  be  testified  to  the 
jury,  the  same  as  any  other  fact;  giving  to  the  opposite  party 
a  liberal  scope  in  the  cross-examination:  Thatcher  v.  Phirvneyy 
*^  Allen,  146,  149;  Lombard  v.  Oliver y  7  Id.  155;  Fish  v.  Ches- 
ter, 8  Gray,  606.  So  in  Seymour  v.  WiUon,  14  N.  Y.  567,  it 
was  held  that  on  an  issue  of  fact  as  to  whether  a  transfer  of 
property  was  fraudulent,  and  in  a  case  where  the  facts  did 
not  necessarily  prove  firaud,  but  only  tended  to  that  conclu- 
sion, it  was  competent,  where  the  transferrer  is  a  witness,  to 


June,  1866.]  Watson  v.  Chesire.  389 

inquire  of  him  whether  in  making  the  transfer  he  intended 
to  delay  or  defraud  his  creditors.  "  Such  evidence,"  says 
the  court,  "  should  be  received  for  what  it  may  be  considered 
worth." 

In  such  case  the  court  should,  if  asked,  and  perhaps  on  its 
own  motion,  state  to  the  jury,  in  substance,  that  in  judging  of 
a  man's  belief,  knowledge,  or  intention,  they  should  consider 
all  the  evidence  and  all  of  the  circumstances;  that  his  state- 
ment in  that  respect  was  not  conclusive  upon  them;  but  they 
should  arrive  at  their  own  conclusion  upon  the  whole  case, 
including,  of  course,  the  statement  of  the  witness,  and  giving 
it  such  weight  as  under  all  the  circumstances  they  believe  it 
fairly  entitled  to. 

It  follows  that  the  court  did  not  err  in  permitting  the  ques- 
tions to  be  answered. 

Affirmed. 

Cole,  J.,  having  been  consulted  in  the  cause,  took  no  part 
in  its  determination. 

Ikdoksemsmt  ''without  Reooubse." — A  restrictive  mode  of  traiuf er- 
ring negotiable  paper,  well  recognized  by  the  mercantile  world  and  by  the 
law,  is  that  of  indorsement ' '  sans  recoftrs,  **ot  **  without  recourse. "  The  trans- 
ferrer who  thus  indorses  the  paper  transfers  a  good  title,  but  relieves  himself 
from  liability  on  the  indorsement  itself.  It  is  therefore  a  peculiarly  appro- 
priate indorsement  for  an  agent  to  make  in  transferring  his  principal's  paper: 
See  Goupy  ▼.  Harden,  7  Taunt.  159,  163;  S.  C,  2  Marsh.  454.  The  term  is 
necessarily  applicable  only  to  an  indorser,  and  not  to  an  original  promisor: 
Ckilds  V.  Wyman,  44  Me.  433;  S.  O.,  69  Am.  Dec.  111. 

Although  it  is  usual  in  making  such  an  indorsement  to  use  the  words 
** sans  reeours,**  "without  recourse,"  or  "without  recourse  to  me,"  yet  any 
words  showing  the  same  intention  of  the  indorser  will  have  the  same  efifect. 
As  a  transfer  of  ''aU  my  right  and  title  in  the  within  note,  to  be  enjoyed  in 
the  same  manner  as  may  have  been  by  me  ":  HatUy  v.  Falconer ,  32  Ala.  536; 
or,  " I  order  the  contents  of  this  note  to  be  paid  to  M.  R.,  at  his  own  risk  ": 
Rke  V.  Steams,  3  Mass.  225;  S.  C,  3  Am.  Dec  129;  or,  "Indorser  not 
holden  ":  Tieomc  Bank  v.  SmUey,  27  Me.  225.  But  if  an  indorsement  is  in- 
tended to  be  without  recourse,  it  should  indicate  that  intention;  for  it  ia 
well  settled  that  an  unqualified  indorsement*  in  fuU  or  in  blank,  cannot 
be  controlled  as  against  a  subsequent  bona  fide  holder  without  notice,  or 
even  as  against  the  immediate  indorsee,  by  evidence  of  a  parol  understand- 
ing or  agreement  that  the  transfer  should  be  without  recourse:  1  Daniel  on 
Negotiable  Instruments,  sees.  699,  719;  2  Randolph  on  Commercial  Paper, 
sec.  779;  DaU  v.  Otar,  38  Conn.  15;  S.  C,  9  Am.  Rep.  353;  Odam  v.  Beard, 
1  Blackf.  191;  Wiiwn  v.  Bhdc,  6  Id.  509;  Lee  v.  Ptfc,  37  Ind.  107,  110;  Sands 
V.  Wood,  1  Iowa,  263;  Shmner  v.  Church,  36  Id.  91;  DoolUUe  v.  Ferrf/,  20  Kan. 
230;  S.  C,  27  Am.  Rep.  166;  Crocker  v.  Oretehdl,  23  Me.  392;  Lawrence  v. 
Ddfyns,  30  Mo.  196;  Rodney  v.  WOson,  67  Id.  123;  Leims  v.  Dwdap,  72  Id. 
174;  HiU  v.  SHdds,  81  N.  C.  250;  S.  C,  31  Am.  Rep.  499;  Charles  v.  Denis^ 
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42  Wis.  56;  S.  C,  24  Am.  Rep.  383;  Martin  v.  Cole,  104  U.  S.  30;  amtra.  Pike 
V.  Street,  Moody  &  M.  266.  The  legal  effect  of  the  written  indonemeut  can- 
not be  controlled  by  parol  in  either  case;  and  in  case  of  a  bonajide  holder, 
the  general  principles  of  negotiable  instmments  would  prevent  the  agreement 
from  being  set  np.  Tet»  where  the  agreement  between  the  indorser  and  in- 
dorsee creates  snch  an  equitable  relation  between  them,  in  respect  to  the 
indorsement  without  restriction,  that  the  indorser  is,  in  effect,  an  accommo- 
dation indorser,  sach  agreement  may  be  proved:  Dale  v.  Oear,  39  Conn.  89; 
and  it  may  be  proved  agauist  the  indorsee  in  a  case  involving  trost  and  frand 
in  obtaining  tlie  paper  indorsed  simply  in  blank:  HiU  v.  Efy,  5  Serg.  &  R. 
363;  and  see  Harrison  v.  McKim,  18  Iowa,  485.  Where  an  indorser  omitted 
by  mistake  to  write  over  his  indorsement  "without  recourse,"  these  words 
may  be  added  by  consent  of  both  parties,  without  any  new  consideration,  at 
any  time  while  his  indorsee  is  the  owner  of  the  note,  and  if  they  are  after- 
wards stricken  from  the  note  by  such  indorsee  without  the  indorser's  conaei^t^ 
these  facts  may  be  shown  in  an  action  by  the  indorsee  against  the  indorser: 
BecU  V.  Wood,  5  Mo.  App.  691.  The  indorser  may  show  that  the  words 
*' without  recourse  '*  were  written  by  him  at  the  time  he  indorsed  the  note: 
President  etc  qfFUMurg  Bank  v.  Greenwood,  2  Allen,  434. 

An  indorsement  without  recourse  does  not  impair  the  negotiable  quality  of 
the  paper:  Rice  v.  Steams,  3  Mass.  225;  S.  C,  3  Am.  Bee.  129;  Upham  v. 
Prince,  12  Mass.  14,  15;  Bpler  v.  Funh,  8  Pa.  St  468;  Lomax  v.  Pkol,  2  Rand. 
247,  260.  Nor  will  such  an  indorsement  be  of  itself  sufficient  to  put  a  subse- 
quent indorsee  upon  inquiry  as  to  any  defense  which  might  be  set  up  to  the 
paper  by  a  prior  party:  Stevenson  v.  O'Neal,  71  HI.  314;  Borden  v.  Clark,  26 
Mich.  410;  Kelley  v.  Whitney,  45  Wis.  110;  Bpler  v.  Funk,  supra;  Lomax  v. 
Picot,  supra;  Biabmg  v.  Oraham,  14  Pa.  St.  14;  8.  C,  53  Am.  Dec.  510;  but 
see  Richardson  v.  Lincoln,  5  Met.  201,  204;  Pierce  v.  Bicker,  16  N.  H.  322; 
S.  C,  41  Am.  Deo.  728.  The  payee  of  a  promissory  note,  who  reacquires  it 
after  indorsing  it  without  recourse,  then  stands  in  the  position  of  an  ordi- 
nary transferee:  CaUumn  v.  AlUn,  48  Mo.  304. 

The  peculiar  effect  of  an  indorsement  without  recourse  is  that  it  transfers 
the  title  to  the  indorsee,  but  without  rendering  the  indorser  personally  re- 
sponsible on  the  paper:  Chitty  on  Bills,  13th  Am.  ed.,  *228,  235,  242;  Story  on 
Promissory  Notes,  sec.  146;  Byles  on  Bills,  7th  Am.  ed.,  *154;  1  Daniel  on 
Negotiable  Instruments,  sees.  670,  700;  1  Edwards  on  Bills  and  Notes,  sec, 
398;  2  Randolph  on  Commercial  Paper,  sec.  720;  HaUey  v.  Falconer,  32  Ala. 
536;  Challiss  v.  McCrum,  22  Kan.  157,  160;  S.  C,  31  Am.  Rep.  181;  WaUe  v. 
Foster,  33  Me.  424;  Richardson  v.  Lincoln,  5  Met.  201,  204;  Crqft  v.  Fleming, 
46  Pa.  St  140;  Ober  v.  Goodridge,  27  Gratt  878;  Lywi  v.  Eunngs,  YJ  Wis.  61, 
70;  Crotby  v.  Roub,  16  Id.  616;  S.  C,  84  Am.  Dec.  720;  WeUIi  v.  Lindo,  7 
Cranch,  159.  The  effect  is  the  same  as  a  transfer  of  paper,  payable  to  bearer, 
by  delivery:  See  the  principal  case;  ChaOiss  v.  McCrum^  supra;  CaL  Civ. 
Code,  sec.  3118.  Although  the  indorser  incurs  no  liability  on  the  paper,  he 
nevertheless  impliedly  warrants  that  the  signatures  of  prior  parties  tiiereon 
are  genuine:  Dumxmt  v.  Williamson,  18  Ohio  St  515;  and  that  there  is  no 
want  of  or  illegality  in  the  consideration  between  the  original  parties  which 
can  be  set  up  against  the  indorsee:  CJuUUss  v.  McCrum,  supra;  Ttconic  Bank 
r.  Smiley,  27  Me.  225;  Bletking  v.  Lovering,  58  Id.  437;  Fraxer  v.  D'Inmlliers, 
2  Pa.  St  200;  S.  C,  44  Am.  Dec.  190;  ffannum  v.  Ricliardson,  48  Vt  508; 
S.  C,  21  Am.  Rep.  152;  but  see  Bayne  v.  Ditto,  27  La.  Ann.  622.  The  in- 
dorser would  therefore  be  liable  if  a  set-off  by  the  maker  of  a  note  against 
the  payee  could  be  claimed  against  the  indorsee:  Tioonie  Bcmk  v.  SmUey, 
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ntpra;  or  vhere  the  note  is  not  the  legal  obligation  of  the  maker  to  the  foil 
amount,  on  account  of  uafury:  ChaUiaa  v,  McCrvmy  supra;  or  where  the  note 
18  void  because  given  for  intoxicating  liquors:  Hannum  ▼.  Richardson,  tuprcty 
and  the  like.  So  an  indorser  without  recourse  is  liable  if  he  sells  a  bill 
which  cannot  be  enforced  against  the  parties  for  want  of  a  stamp:  ChmperiM 
V.  Bartleti,  2  £1.  &  B.  849;  S.  O.,  24  Eng.  L.  &  Eq.  156.  There  is  also  an 
iiQplied  warranty  that  the  parties  to  the  instrument  are  capable  of  conbract- 
in^,  and  that  the  indorser  has  a  good  title  to  the  paper:  See  the  priacipal 
case;  1  Daniel  on  Negotiable  Instruments,  sec.  670.  The  indorser  is  further 
responsible  for  any  fraud  practiced  by  him  in  the  transaction  of  the  transfer: 
Prettyman  v.  Short,  5  Harr.  (Del.)  360;  Dayton  ▼.  Tiliotaon,  39  Iowa,  404,  405, 
citing  the  principal  case.  But  there  is  no  warranty  that  the  prior  parties  are 
solvent:  See  the  principal  case.  When  the  indorser  is  liable,  the  liability 
aocrues  when  the  indorsement  is  made,  and  the  statilte  of  limitations  then 
begins  to  run:  BletkLng  ▼.  Lovering,  58  Me.  437. 

The  frincifal  case  is  cited  in  MUler  v.  Dugan,  36  Iowa,  437,  to  the 
point  that  the  assignor  of  a  judgment  without  recourse  is  not  discharged,  un- 
less otherwise  agreed,  from  liability  upon  an  implied  warranty  that  it  is  a 
valid  and  subsisting  judgment  for  the  amount  it  purports  to  be;  it  is  referred 
to  in  Seofield  v.  Moort^  31  Id.  244,  in  holding  that  the  assignors  of  a  judg- 
ment incurred  no  personal  liability  under  their  assignment;  in  State  v. 
Wooderd,  20  Id.  648,  549,  on  the  point  that  an  indorser  is  liable  to  his  in- 
dorsee for  failure  of  consideration;  and  in  Hunter  v.  Ayhoorth,  38  Id.  213,  on 
the  point  that  the  assignor  of  a  contract  for  the  purchase  of  school  lands 
undertakes  that  all  the  legal  incidents  of  the  contract  shall  pass  to  his 
assignee,  and  that  he  will  do  nothing  to  abridge  the  legal  rights  of  the  latter. 
It  is  alBO  cited  in  Bank  qf  Montreal  v.  Thayer,  2  McCrary,  6,  S.  C,  7  Fed. 
Bep.  625,  to  the  effect  that  to  allege  in  a  pleading  that  representations  were 
made  with  intent  to  deceive  would  add  nothing  to  the  allegation  that  they 
were  faJsely  and  fraudulently  made;  and  in  Browne  v.  Hickle,  68  Iowa,  333^ 
to  the  point  that  when  it  is  material  to  determine  the  motive  or  intention 
with  which  an  act  was  done,  the  testimony  of  the  one  doing  the  act  as  to  his 
motive  or  intention  is  competent  evidence. 
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riB  Iowa,  280.J 
COBPOBATION    IS    LlABLX    IM  CiVIL    ACTION    FOE    WbONOFUL    ACIS    OF    m 

Servants,  Done  in  its  Emflotment,  Oausino  Death  of  Person,  un- 
der section  4111  of  the  Iowa  Revision  of  1860,  providing  that  "where  a 
wrongful  act  produces  death,  the  perpetrator  is  civilly  liable  for  the 
mjury. 
Master  is  Liable  for  Tobtious  Acts  of  Servants,  done  in  his  employ- 
ment. 

Ck>BFORATI0N  IS  LIABLE  FOR  WRONGFUL  AOTS  OF  ITS  SERVANTS,  doUO  in  itS 

employment,  and  may  even  be  indicted  for  acts  of  misfeasanoe  or  non- 
feasance. 

BVBOONTRACTOR  FOR  BuiLDINa  BRIDGES  FOR  RAILROAD  IS  NOT  Go-SERYANT 

with  thoee  employed  by  it  in  managing  its  trains,  so  as  to  relieve  the 
raOroad  from  responsibility  for  injuries  caused  to  the  former  through  tha 
negligence  of  the  latter. 
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VXBDICTT  FOB  PLADTTm  19  ACTIOK  FOR  KSGLIOXNOB  WILL  KOT  BK  SeT  ASIDl 

by  the  onpreme  court,  where  the  evidence  in  the  case  is  cooflicting,  and 
is  properly  subniitted  to  the  jury  under  such  instractions  as  oonld  not 
have  prejudiced  the  defendant. 

That  Dbceassd  was  Eigutfullt  a2?d  not  Neolioxmtlt  ob  Imfboperlt 
ON  Tback  must  be  Shown  bt  Plaintiff,  either  by  direct  testimony,  or 
by  presumption  from  facts  and  drcumstances  proved,  in  an  action  against 
the  railroad  company  to  recover  damages  for  negligently  running  over 
and  killing  the  deceased. 

Evidence  in  Chief  mat  be  Intbodugbd  afieb  Pabties  have  Rested,  in 
Discbetion  of  Court,  and  this  discretion  will  only  be  reviewed  by  the 
supreme  court  in  case  of  manifest  abuse. 

Evidence,  as  Affectino  Question  of  Damages  fob  Negugentlt  Caus- 
ing Death  of  Person,  mat  be  Pbopeblt  Given,  of  exact  situation  of 
the  deceased,  his  occupation,  annual  earnings,  age,  health,  habits,  and 
estate,  if  the  jury  be  guarded  by  an  instruction  that  if  they  find  for  the 
plaintiff,  they  shoold  allow  such  damage  as  the  estate  of  the  deceased 
suffered  pecuniarily  by  his  death,  but  should  not  allow  anything  on  ac- 
count of  his  pain  and  suffering  before  his  death,  or  for  the  grief  and  dis- 
tress of  his  family  on  account  thereof,  or  for  the  loss  of  his  society. 

Witness  is  not  Qualified  to  Testift  as  Expert  as  to  Expectation  of 
Life  at  a  certain  age,  where  he  has  had  but  an  experience  of  six  months 
as  a  life  insurance  agent. 

Carlisle  Tables  are  Admthstblk  in  Evidence  to  Show  Expectation  of 
Human  Life,  they  being  standard  tables  on  that  subject. 

Action  by  the  administrators  of  one  Brickel  to  recover 
damages  for  the  death  of  Brickel,  alleged  to  have  been  caused 
by  the  wrongful  act  of  the  defendant.  Brickel,  who  was  a  sub- 
contractor for  the  building  of  bridges  for  the  defendant,  was 
engaged,  on  the  day  of  the  injury,  in  loading  timbers  on  the 
defendant's  cars,  on  the  south  side  of  the  depot  at  Iowa  City. 
After  he  had  finished,  he,  with  his  partner  and  four  or  five 
employees,  started  to  go  across  the  several  tracks  of  the  de- 
fendant to  the  north  side  of  the  depot  to  assist  another  person 
in  loading  a  wagon  on  a  car.  Some  employees  of  the  defendant 
were  engaged  in  making  up  a  freight  train,  and  in  clearing  the 
main  track  for  the  arrival  of  a  train,  then  nearly  due.  Just 
before  the  deceased  and  the  others  had  started  to  go  across  the 
tracks,  the  depot-engine  with  a  number  of  heavily  loaded  cars 
had  passed  along  one  of  the  interior  tracks  going  east,  and 
had,  unobserved  to  those  crossing,  been  switched  upon  the 
north  track,  and  was  being  pushed  west  along  that  tracks 
down  the  grade,  without  giving  any  signals,  at  a  greater  speed 
than  usual.  Some  platform-cars  standing  on  the  north  track 
were  struck  by  the  train  as  the  deceased  was  in  the  act  of 
crossing,  and  were  driven  rapidly  along  the  track,  knocking 
the.  deceased  down,  and  running  over  and  killing  him.     Some 
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of  the  persons  with  the  deceased  narrowly  escaped.  The 
plaintiff  had  a  verdict  for  fifteen  hundred  dollars,  upon  which 
judgment  was  entered  accordingly,  and  the  defendant  appealed. 
The  questions  in  the  case  appear  from  the  opinion. 

Edmonds  and  Ransom^  and  Cook  and  Drury,  for  the  appel- 
lant. 

Clark  and  Brother^  Clarke  and  DaiHSy  and  O,  FoUorrtj  for  the 
appellees. 

By  Court,  Cole,  J.  1.  At  common  law  no  right  of  action 
for  the  recovery  of  damages  existed  against  one  who  had  caused 
the  death  of  another.  This  rule  was  founded  partly  upon  the 
theory  that  the  civil  remedy  was  merged  in  the  public  offense. 
Our  statute  has  changed  this  rule,  and  provides  (Revision,  sec. 
4110  [2500]),  "the  right  of  civil  remedy  is  not  merged  in  a 
public  offense,  but  may,  in  all  cases,  be  enforced  independently 
of  and  in  addition  to  the  punishment  of  the  latter."  Revision, 
sec.  4111  [2501]:  "Where  a  wrongful  act  produces  death,  the 
perpetrator  is  civilly  liable  for  the  injury." 

The  English  statute,  which  was  enacted  before  ours,  provides 
that,  "when  death  shall  be  caused  by  the  wrongful  act,  neglect, 
or  default,  such  as  would  (had  death  not  ensued)  have  entitled 
the  party  to  an  action,  an  action  may  be  maintained,"  etc. 
The  New  York  statute,  passed  a  year  after  the  English,  also 
expressly  includes  cases  of  neglect  and  default,  and  makes  the 
employee,  through  whose  wrongful  act,  neglect,  or  default  the 
death  was  caused,  liable  to  indictment,  etc.,  as  for  a  felony. 

Aside  from  the  express  requirement  of  our  Revision,  that 
"its  provisions,  and  all  proceedings  under  it,  shall  be  liberally 
construed,  with  a  view  to  promote  its  objects  and  assist  the 
parties  in  obtaining  justice"  (Revision,  sec.  2622),  we  should 
have  no  serious  diiSiculty  in  holding  that  any  action  could  be 
maintained  under  our  statute  which  could  be  under  the  Eng- 
lish or  New  York  law.  In  view  of  such  express  rule  of  con- 
struction, the  question  is  more  free  from  doubt. 

While  an  employer  is  not  responsible  for  all  the  torts  of  his 
employee,  and  certainly  not  for  those  of  which  the  employee  is 
guilty  when  they  are  entirely  aside  from  his  service,  and  have 
no  connection  with  his  duties,  yet  the  general  principle  is,  that 
the  employer  is  responsible  for  the  tortious  act  of  his  employee, 
which  was  done  in  his  service:  1  Parsons  on  Contracts,  87. 
And  an  action  for  a  wrong  lies  against  a  corporation,  when  the 
thing  done  is  within  the  purpose  of  the  incorporation,  and  it 


394  Donaldson  v.  Mississippi  etc.  R.  R.  Co.        [lowa^ 

has  been  done  in  such  a  manner  as  to  constitute  what  would 
be  an  actionable  wrong  if  done  by  a  private  individual:  Oreen. 
V.  London  General  Omnibus  Co,,  6  Jur.,  N.  S.,  pt.  1,  228,  cited 
in  8  Am.  Law  Reg.  702.  That  a  corporation  may  be  liable  for 
the  wrongful  act  of  its  servants,  as  well  as  for  their  neglect 
and  default,  is  clear  upon  both  principle  and  authority.  A 
corporation  is  an  attribute  of  individuality,  conferred  upon  a 
collective  and  changeable  body  of  persons;  and  while,  by  the 
favor  of  the  law,  this  artificial  individuality  is  enjoyed  by  a 
corporation,  it  is  diflScult  to  see  why  the  liability  of  such 
individuality  should  be  less,  in  any  given  case,  than  that  of 
natural  individuals:  Thayer  v.  St.  Louis,  Alton,  and  Terre 
Haute  R.  R.  Co,,  22  Ind.  26. 

Nor  is  the  argument,  founded  upon  the  idea  that  a  corpora- 
tion is  not  subject  to  indictment,  well  founded.  It  is  true  that 
Lord  Holt  is  reported  to  have  laid  it  down,  generally,  that  a 
corporation  is  not  indictable  at  all,  though  its  individual  mem* 
bers  are:  Anonymous,  12  Mod.  559.  But  this  doctrine  has  been 
overturned  to  a  very  great  extent,  the  earlier  cases  holding 
that  Lord  Holt's  rule  did  not  apply  to  cases  of  non-feasance, 
and  therefore  that  corporations  were  liable  to  indictment  for 
not  repairing  a  bridge,  a  road,  or  wharf,  where  by  statute  or 
prescription  it  was  bound  so  to  do,  but  not  for  acts  of  misfea- 
sance. But  this  distinction,  after  full  consideration  of  the  au- 
thorities in  the  case  of  Regina  v.  Oreat  North  of  England 
Railway,  9  Q.  B.  315,  was  overthrown,  and  corporations  held 
liable  to  indictment  for  misfeasance  as  well  as  non-feasance. 
This  doctrine  has  been  approved  in  this  country:  State  v. 
Morris  and  Essex  R.  R.,  23  N.  J.  L.  360;  Comrnonwealth  v.  New 
Bedford  Bridge  Co.,  2  Gray,  339;  Commonwealth  v.  Nashua 
and  Lowell  R.  R.,  2  Id.  54;  Commonwealth  Y.Vermont  and  Mas^ 
sachibsetts  R.  R.,  4  Id.  22;  State  v.  Vermont  Central  R.  R.,  27  Vt. 
103;  see  also  Redfield  on  Railways,  515  et  seq.;  1  Bishop's 
Crim.  Law,  sees.  306-310;  1  Wharton's  Am.  Grim.  Law,  sees. 
85-90;  Angell  and  Ames  on  Corporations,  sees.  394-396.  And 
still  later  it  has  been  decided  that  an  incorporated  company 
might  be  sued  for  libel  transmitted  by  their  telegraph:  Whit- 
field  V.  Southeast  R.  R.  Co.,  4  Jur.,  N.  S.,  pt.  1,  p.  688;  Phila- 
delphia, W.,  dt  B.  R.  R.  V.  QuigUy,  21  How.  202,  and  authori- 
ties cited.  And  for  an  assault:  Eastern  Counties  R.  R.  Co.  v. 
Broom,  6  Ex.  314.  And  for  false  imprisonment:  ChUton  v. 
London  and  Croydon  R.  R.  Co.,  16  Mees.  &  W.  212.  And  that 
they  might  also  be  guilty  of  acts  maliciously  committed  with 
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a  view  to  injure  individuals  or  rival  companies:  Oreen  v.  Lon- 
don  Qeneral  Onmibvs  Co.y  6  Jur.,  N.  S.,  pt.  1,  p.  228.  And  that 
a  corporation  may  maintain  an  action  for  libel  for  words  pub- 
lished of  them  concerning  their  trade  or  business,  by  reason  of 
which  they  have  suffered  special  damages:  Trenton  MuL  L.  & 
F.  Ina.  Co.  v.  Perrine,  23  N.  J.  L.  402  [57  Am.  Dec.  400].  It 
has  not  been  controverted,  however,  as  yet,  by  any  authority, 
that  a  corporation  cannot  be  guilty  of  perjury  nor  of  treason. 
But  Mr.  Bishop  says  no  reason  appears  why  a  corporation, 
having  by  law  the  power  to  act,  should  not  also  have  by  law 
the  power  to  intend  to  act;  and  mere  intentional  wrong  acting 
is  all  which  is  necessary  in  a  class  of  criminal  cases:  1  Bish* 
op's  Grim.  Law,  2d  ed.,  sec.  307. 

The  objection,  therefore,  to  the  maintenance  of  this  action 
against  the  corporation,  under  our  statute,  on  the  ground  that 
a  master  or  employer  is  only  liable  for  the  neglect  or  default 
of  his  servant  or  employee,  and  not  for  his  wrongful  acts,  is 
not  well  taken.  Nor  is  the  further  objection  that  the  statute, 
by  using  the  word  "  perpetrator,"  gives  a  civil  remedy  for  the 
damages  resulting  from  criminal  acts  only,  of  which  it  is 
erroneously  assumed  a  corporation  could  not  be  guilty;  and 
hence  if  the  construction  of  the  statute  contended  for  by  ap- 
pellant's counsel  was  the  correct  one,  it  would  not,  under  the 
authorities  cited,  preclude  this  action. 

The  liability  of  the  corporation,  however,  either  civilly  or 
criminally,  would  not  probably  be  held  to  exempt  the  imme- 
diate agent  in  doing  the  wrong  from  original  or  concurrent 
liability  therefor. 

2.  The  deceased,  although  a  subcontractor  for  the  building 
of  bridges,  and  therefore  indirectly  in  the  employ  of  the  de- 
fendant, yet  his  duties  were  so  entirely  in  another  department 
and  wholly  disconnected  with  operating  the  road  as  that  his 
relation  to  the  employees  managing  the  train  which  ran  over 
him  cannot  be,  in  any  proper  sense,  said  to  be  that  of  a  co- 
servant:  Oillenwater  v.  Madison  &  Ind.  R.  iZ.,  5  Ind.  339  [61 
Am.  Dec.  101];  Philadelphia  &  R,  R.  R.  Co.  v.  Derby,  14  How. 
468;  1  Parsons  on  Gontracts,  89,  and  authorities  cited,  note. 

Nor  does  the  proof  disclose  that  the  person  for  whom  he 
started  to  render  voluntary  assistance  in  loading  a  wagon  on 
the  cars  was  a  servant  of  the  defendant. 

The  rule,  therefore,  that  corporations  having  employed  per- 
sons of  ordinary  skill  and  care,  by  whose  unauthorized  act  or 
negligence  another  is  injured,  cannot  be  held  liable  for  such 
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injury,  as  laid  down  in  Degg  v.  Midland  R.  R.  Co.^  5  Am. 
Law  Reg.  500,  in  the  court  of  exchequer,  to  which  we  are 
referred  by  counsel,  has  no  application  in  this  case.  That 
rule  is  the  same  as  that  settled  by  the  leading  cases  of  Priest- 
ley  V.  Fowler,  3  Mees.  &  W.  1;  FarweU  v.  Boston  and  Worcester 
R.  R.  Co. J  4  Met.  49;  and  Murray  v.  S.  C.  R.  R.  Co.,  1  Mc- 
Mull.  385  [86  Am.  Dec.  268];  and  followed  in  very  many 
cases  since. 

3.  Upon  the  question  as  to  what  negligence  on  the  part  of 
the  deceased  would  preclude  a  recovery,  the  court  below  in- 
structed the  jury  as  liberally  for  defendant  as  any  rule  recog- 
nized by  the  courts  of  the  country  would  justify. 

The  court  instructed  the  jury  that,  "  it  must  appear  to  you 
that  the  act  was  committed  without  the  fault  or  wrong  of  the 
deceased.  It  is  the  duty  of  a  person  approaching  a  railway 
track  to  take  care  against  the  approach  of  danger;  and  inas- 
much as  it  is  impossible  for  a  train  to  be  suddenly  stopped 
(a  fact  which  is  generally  known),  therefore  a  person  ap- 
proaching a  track  in  sight  of  a  moving  train  should  use  all 
reasonable  care  to  avoid  possible  danger,  and  should  take  no- 
tice of  the  fact.  It  is  an  essential  element  in  plaintiff's  case 
that  deceased  was  rightfully  upon  the  track. 

"The  *  wrongful  act'  of  the  defendant  must  have  produced 
death;  that  is,  the  death  in  this  case  must  have  been  produced 
solely  by  the  wrongful  act  of  the  railroad  company;  for  if 
Brickel  contributed  to  it  by  any  wrong  of  his,  there  can  be  no 
recovery. 

"To  authorize  a  recovery  for  injuries  done  by  a  railroad 
company,  it  is  not  enough  to  show  the  company  guilty  of  neg- 
ligence, but  it  must  appear  that  the  injured  party  was  not 
also  negligent  and  blamable.  It  is  the  duty  of  the  party  in- 
jured, as  well  as  the  party  accused  of  negligence,  to  use  all 
reasonable  means  to  foresee  and  prevent  injury;  and  if  such 
means  are  not  employed  by  the  injured  party,  there  can  be 
no  recovery  for  the  injury." 

The  last  paragraph  was  drawn  by  defendant's  counsel  and 
given  at  their  request.  Without  now  determining  whether  the 
rule  as  thus  given  to  the  jury  is  the  correct  one,  it  seems  to 
be  as  liberal  for  defendant  as  any  authority  can  be  found  to 
sustain.  There  is  a  modification  of  this  rule  which  has  the 
merit  of  much  fairness  (whatever  may  be  the  difficulty  in  its 
application)  stated  in  the  case  of  Scott  v.  Dublin  and  WicUow 
R^y  Co.,  11  L  R.  C.  L.  377,  where  it  was  held,  "nor  can  he  re- 
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cover,  notwithstanding  there  is  negligence  on  the  part  of  the 
defendant,  if  he  has  so  far  contributed  to  the  accident  by  the 
want  of  ordinary  care,  that  but  for  that  the  accident  would  not 
have  happened;  but  though  the  plaintiff  has  so  contributed  to 
the  accident,  he  is  not  disentitled  to  recover,  if  the  defendant 
might,  by  ordinary  care,  have  avoided  the  consequences  of  the 
plaintiff's  neglect;  and  when,  but  for  the  plaintiff's  negligence 
at  the  time,  he  might  have  escaped  the  consequences  of  the 
defendant's  negligence,  he  cannot  recover." 

The  evidence  in  this  case  upon  the  question  of  negligence 
is  conflicting,  and  was  properly  submitted  to  the  jury  under 
such  instructions  as  could  not  have  prejudiced  the  defendant. 
Under  such  circumstances,  whatever  may  be  our  view  aside 
from  the  verdict  as  to  the  weight  of  evidence,  the  verdict  of 
the  jury  cannot,  according  to  our  previous  holdings,  be  set 
aside:  Gordon  v.  Pitt,  3  Iowa,  385;  Rxiss  v.  Steamboat  War 
Eagle,  14  Id.  363,  and  authorities  cited;  McKay  v.  Thoring- 
ton,  15  Id.  25. 

4.  The  questions  of  fact  as  to  whether  the  deceased  was  in 
the  employ  of  the  defendant  in  the  same  department  with 
those  bv  whose  act  the  injury  was  caused,  so  as  to  make  him 
a  co-senrant,  and  as  to  his  being  rightfully  upon  the  track, 
were  also  fairly  submitted  to  the  jury  upon  the  conflicting 
testimony  of  the  witnesses,  and  proper  instructions  of  the  court. 
The  verdict  is  therefore  conclusive  upon  these  questions:  See 
authorities  last  above  cited. 

5.  After  the  plaintiffs  had  closed  their  evidence  in  chief  and 
rested,  and  the  defendant  likewise,  the  plaintiff  then  called 
other  witnesses  to  prove  the  general  custom  of  the  public  to 
cross  the  defendant's  track  and  depot  at  the  place  where 
Brickel  was  killed,  in  order  to  show  that  he  was  rightfully 
there.  The  defendant  objected  to  the  testimony  of  such  wit- 
nesses, on  the  ground  that  it  was  irrelevant  and  not  rebutting,. 
but  testimony  in  chief,  and  plaintiffs  had  introduced  testi- 
mony  thereon  in  chief.  The  court  overruled  the  objection,  and 
admitted  the  testimony  which  was  material.  It  is  true  that  it 
devolved  upon  the  plaintiffs,  in  order  to  make  out  their  case^ 
to  show  that  the  deceased  was  rightfully,  and  not  negligently 
or  improperly,  upon  the  track.  This  fact  may  be  shown  by  di- 
rect testimony,  or  by  presumption  arising  from  facts  and  cir- 
cumstances already  proved  in  the  case:  Johnson  v.  Hudson 
River  R.  R.  Co.,  20  N.  Y.  65  [75  Am.  Dec.  375].  To  have 
sustained  the  objection  and  excluded  the  testimony  would 
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iiave  been  error  sufficient  to  justify  the  reversal  of  the  judg- 
ment at  the  instance  of  the  plaintiff,  as  was  held  by  this  court 
in  the  case  of  Davidson  v.  OverhuUeVj  8  G.  Greene,  196;  Law- 
son  y.  CampbeUy  4  Id.  413.  Aside  from  these  rulings,  however, 
we  should  be  inclined  to  hold  that  it  was  a  matter  of  discre- 
tion in  the  district  court,  and  only  reviewable  by  this  court  in 
case  of  manifest  abuse:  Rutledge  v.  EvanSy  11  Iowa,  287; 
Samuels  v.  Griffith,  18  Id.  108;  Wheeler  v.  Smith,  18  Id.  564. 
The  defendant  then  offered  to  recall  two  witnesses  and  re-ex- 
amine them  upon  the  same  question,  which,  on  objection  by 
the  plaintiff,  was  refused.  In  our  view  of  the  case,  there  was 
no  abuse  of  discretion  in  this  refusal:  See  last-cited  cases. 

6.  The  plaintiff's  counsel,  in  making  his  case  by  the  testi- 
mony, asked  the  witness  to  state  the  family  and  their  respect- 
ive ages,  left  by  the  deceased,  and  also  his  occupation,  his 
annual  earnings,  and  his  property,  to  all  of  which  the  defend- 
ant objected,  on  the  ground  that  the  questions  were  improper, 
impertinent,  and  an  incorrect  mode  of  ascertaining  the  dam- 
ages. The  objections  were  overruled,  the  ruling  excepted  to, 
and  the  witnesses  answered.  The  court  instructed  the  jury 
that  if  they  should  find  for  the  plaintiff,  they  would  find  such 
damage  as  the  estate  of  Brickel  suffered  in  a  pecuniary  way 
by  his  death;  that  they  should  not  allow  anything  on  account 
of  the  pain  and  suffering  of  the  deceased  before  his  death,  or 
for  the  grief  and  distress  of  his  family  on  account  of  his  death, 
or  for  the  loss  of  his  society. 

When  a  jury  is  thus  guarded  against  an  allowance  of  dam- 
ages for  improper  causes,  it  would  seem  that  no  prejudice 
could  result  if  the  jury  should  be  fully  advised  by  the  testi- 
mouy  of  the  exact  situation  of  the  deceased,  his  occupation, 
annual  earnings,  age,  health,  habits,  family,  and  estate.  Many 
of  these,  and  possibly  other  facts,  may  have  a  just  influence 
in  determining  the  pecuniary  damage  to  the  estate.  We 
would  not  be  understood,  however,  as  determining  that  evi- 
dence as  to  the  number  and  ages  of  his  children  is  strictly 
proper. 

7.  The  plaintiff  introduced  and  proved  by  a  witness  that  he, 
the  witness,  was  a  life  insurance  agent,  resides  at  Iowa  City, 
and  bad  been  for  six  months  then  last  past;  that  he  had  the 
seventeenth  annual  report  of  the  New  York  Life  Insurance 
Company  with  him,  on  page  21  of  which  were  the  Carlisle 
Tables  of  Mortality;  and  stated  that  the  expectation  of  life  at 
the  age  of  forty-one  years  (which  was  the  age  of  the  deceased) 
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was  twenty-six  and  ninety-seven  hundredths  years.  The  Car- 
lisle Tables,  as  contained  in  the  book,  were  then  introduced 
and  read  to  the  jury,  showing  the  expectation  of  life  at  the 
age  of  forty-one  years,  as  stated  by  the  witness. 

The  defendant  objected  to  the  testimony  of  the  witness  and 
the  introduction  of  the  Carlisle  Tables;  the  witness  had  not 
«hown  himself  qualified  as  an  expert  on  the  subject  so  as  to 
be  competent  to  testify  as  such. 

The  Carlisle  Tables,  being  standard  tables  on  that  subject^ 
however,  were  competent,  according  to  the  holding  of  this 
court  in  the  case  of  Bowman  v.  Woods,  1  G.  Greene,  441,  where 
the  case  of  CoUin  v.  Simpson,  1  Car.  &  P.  73,  holding  other- 
wise, was  considered,  and  the  doctrine  as  recognized  in  2 
Beck's  Medical  Jurisprudence,  page  666,  preferred.  The  error 
in  admitting  the  testimony  of  the  witness  was  error  without 
prejudice,  as  its  exclusion  could  not  alter  the  case:  Johnson 
V.  Hudson  River  R,  R.  Co.,  6  Duer,  633-^8;  S.  C,  20  N.  Y. 
66  [75  Am.  Dec.  375],  affirmed. 

There  were  seven  instructions  given  by  the  court,  as  asked  by 
defendant;  two  asked  were  modified  and  given,  and  nineteen 
were  refased.  Several  of  those  refused  were,  in  substance,  the 
«ame  as  those  given  by  the  court  on  its  own  motion.  Our 
approval  of  the  action  of  the  court  in  refusing  the  others,  as 
well  as  giving  those  excepted  to,  is  based  upon  grounds  already 
sufficiently  set  forth  in  this  opinion. 

Affirmed. 


Civil  Action  cannot  bs  Maintadted  at  GomiON  Law  against  Oni 
iOB  Gausino  Anothsb's  Death:  Conneetieut  etc  In$.  Co.  v.  New  York  etc 
R.  B.,  65  Am.  Deo.  571,  and  cases  in  the  note  thereto;  Long  v.  Morrison,  77 
Id.  72;  Bmmert  v.  QriU,  39  Iowa,  S92,  citing  the  principal  case. 

Mastkb  is  Liablb  for  Tobts  of  Servant  Donb  within  Soopb  of  his  Eif- 
FLOTMENT:  Hoffon  ▼.  Providence  etc  R.  B.,  62  Am.  Dec.  377;  Moir  v.  Hopkina, 
63  Id.  312,  and  the  notes  thereto;  Thamee  Steamboat  Co.  v.  Houaatonic  R.  R., 
63  Id.  154;  McOvire  ▼.  Orant,  67  Id.  49;  Oalena  etc  R.  R.  v.  Roe,  68  Id.  574; 
€flark  v.  Fry,  72  Id.  590;  City  qfDetroU  v.  Corey,  80  Id.  78;  Korah  v.  C%  qf 
Ottawa,  83  Id.  255;  Andrua  v.  Howard,  84  Id.  680;  and  compare  Cox  v.  Keahy, 
76  Id.  325;  Hageretovm  Bank  v.  Adams  Mhepreas  Co.,  84  Id.  499;  but  see  James 
▼.  San  Frandaeo,  65  Id.  526.  The  principal  case  is  cited  to  this  point  in  Yatee 
V.  Squires,  19  Iowa,  28.  As  to  an  employer's  liability  for  the  acts  or  omissions 
of  an  independent  contractor  or  his  servantSy  see  City  qf  Detroit  v.  Corey,  80 
Id.  78,  and  the  cases  in  the  note  thereto;  Gardner  v.  Smith,  74  Id.  722;  Scam- 
mm  y.  City  qfChuxxgo,  79  Id.  334. 

COBPOBATION  IS  LlABLB  FOB  WbONQFUL  AoI8  OF  SbBYANTS  DoMB  WITHIN 

Scope  of  theib  Bkploticent:  Jones  ▼.  We$tem  Vermont  R.R.,Q2  Am.  Dec. 
206;  Black  t.  Carroilton  R.  R,  63  Id.  586;  Moore  v.  FUehbmrg  R.  R.,  64  Id. 
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83,  and  the  notes  to  these  cases;  OiUemaater  y.  Madison  etc  H.  H.,  61  Id.  101; 
Mad  JHoer  etc.  R,  R,  v.  Barber,  67  Id.  312;  Henderwn  v.  SanAntomo  etc.  R,  R., 
67  Id.  675;  Tineman  v.  Belvidere  Delaware  R.  R.,  69  Id.  566;  Hopldns  v. 
AiUtntic  etc.  R.  R.,  72  Id.  287;  Main  v.  North  Eastern  R.  /?.,  75  Id.  725,  and 
note;  New  York  etc.  Tel  Co.  ▼.  Dryburg,  78  Id.  338;  Penneyhania  R.  R.  v. 
Vandiver,  82  Id.  520.  As  to  whether  corporations  are  indictable,  see  State  y. 
Great  Works  etc.  Co.,  37  Id.  38;  Loumille  etc.  R.  R.  v.  State,  75  Id.  778. 

Master's  Liabilitt  for  Ik  juries  to  Servant  through  Negligence  of 
Fellow-servant :  See  Fox  v.  Sandford,  67  Am.  Dec.  587,  and  note;  Mad 
River  etc.  R.  R.  v.  Barber,  67  Id.  312;  Cayter  v.  Tayhr,  69  Id.  317;  IJUnoia 
etc  R.  R.  v.  Cox,  71  Id.  298;  OIUo  ett.  R.  R.  v.  TvndaU,  74  Id.  259;  SmUh  v. 
New  York  etc.  R.  R.,  75  Id.  305;  Washburn  v.  Nashville  etc  R.  R.,  75  Id.  784; 
Cooper  V.  MulUns,  76  Id.  638;  Nashville  etc  R.  R.  v.  ElUoU,  78  Id.  506;  Fro- 
sier  V.  Pennsylvania  R.  R.,  80  Id.  467;  O'ConneU  v.  Baltimore  etc  R.  R.,  SS  Id. 
549;  Thayer  v.  St.  Louis  etc.  R.  R.,  85  Id.  409;  Snow  v.  ffousatonic  R.  R.,  85 
Id.  720. 

Fellow-servants,  Who  are:  See  Fox  v.  San4ford,  67  Am.  Dec.  587,  and 
note;  Mad  River  etc.  R.  R.  v.  Barber,  67  Id.  312;  Ohio  etc  R.  R.  v.  TindaU, 
74  Id.  259;  Frazier  v.  Pennsylvania  R,  R.,  80  Id.  467. 

Contributory  Negligence  as  Defeating  Recovery:  See  Chapman  v.  New 
Haven  R.  R.,  75  Am.  Dec.  344,  and  note;  East  Tennessee  etc  R.  R.  v.  St.  Johin^ 
73  Id.  149;  OaveU  v.  Manchester  etc  R.  R.,  77  Id.  422;  Chicago  etc  R.  R.  v. 
Dewey,  79  Id.  374;  McCuUy  v.  Clarke,  80  Id.  584.  A  party  cannot  recover 
for  injuries  caused  by  the  negligence  of  another  when  his  own  negligence  was 
the  proximate  cause  of  the  injury:  Spencer  v.  Illinois  Central  R.  R.,  29  Iowa, 
58;  Artz  v.  Chicago  etc  R.  R.,  38  Id.  297;  Sherman  v.  Western  Stage  Co.,  24 
Id.  559,  all  citing  the  principal  case.  But  the  negligence  of  the  plaintiff  must 
contribute  prozima^ly  to  the  injury  to  defeat  the  recovery:  Adams  v.  Wig- 
gins Ferry  Co.,  72  Am.  Dec.  247,  and  the  cases  in  the  note  thereto;  I^Uy. 
New  York  etc.  R.  R.,  71  Id.  78;  Chicago  etc  R'y  v.  Qoss,  84  Id.  755. 

Plaintiff,  whether  must  Show  Want  of  Contributory  Negligence: 
See  note  to  Farish  v.  Reigle,  62  Am.  Dec.  686;  Lucas  v.  New  Bedford  etc 
R.  R.,  66  Id.  406;  Johnson  v.  Hudson  River  R.  R.,  75  Id.  375,  and  note;  (?d- 
hagan  v.  Boston  etc.  R.  R.,  79  Id.  724;  Warren  v.  Fitchburg  R.  R.,  85  Id. 
700.  The  principal  case  is  cited  to  the  afiirmative  of  this  question  in  Carlin 
V.  Chicago  etc  R.  R.,  37  Iowa,  322;  Patterson  v.  B,  ds  M.  R.  R.,  38  Id.  280; 
Murphy  V.  Chicago  etc  R.  R.,  4&  Id.  664;  and  it  is  referred  to  in  Wright  v. 
Illinois  etc  Tel.  Co.,  20  Id.  215;  Sherman  v.  Western  Stage  Co.,  24  Id.  565,  as 
quoting  the  rule  to  the  same  effect,  laid  down  in  Scott  v.  Dublin  etc  R*y,  11 
I,  R.  C.  L.  377. 

Measure  of  Damages  for  Causing  Death  of  Person:  See  note  to  Carey 
v.  Berksliire  R.  R.,  48  Am.  Dec.  637;  Chicago  v.  Major,  68  Id.  553,  and  note; 
Oluo  etc.  R.  R.  V.  TindcUl,  74  Id.  259.  In  the  case  of  one  who  has  passed  his 
majority,  the  damages  sustained  by  his  death  are  such  as  result  to  his  estate, 
and  an  estimate  of  which  may  be  based  upon  evidence  of  his  age,  occupation, 
health,  habits,  etc.:  Walters  v.  Chicago  etc  R.  R.,  36  Iowa,  460;  it  is  there- 
fore proper  to  show  his  expectancy  of  life,  as  thereon  may  be  based  an  esti- 
mate of  the  damage  to  the  estate:  36  Id.  461;  but  compensation  for  the 
pecuniary  loss  to  the  decedent's  estate  is  alone  allowed,  and  there  is  no 
basis  for  damages  for  the  pain  and  suffering,  or  for  the  grief  of  his  relatives: 
Rose  V.  Des  Moines  Valley  R.  R.,  39  Id.  255;  and  see  Muldowney  v.  Illinois 
Central  R'y,  36  Id.  468;  Coaies  v.  BurUngton  etc  R'y,  62  Id.  494.  The  prin- 
cipal case  is  cited  to  these  propositionfl. 
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BzTXBTB,  Who  abx  Compbtbnt  to  Tunyr  am:  See  Hammomi  t.  Wood- 
wamt  66  Am.  Dec  219,  and  note;  SUOe  ▼.  Brown^  70  Id.  168;  dt^  OonmcU  ^ 
MmUgmntry  ▼.  Oibner,  70  Id.  662;  CSUoo^o  eUs,  JH  B.  y.  Owrge,  71  Id.  239; 
Joma  T.  i^VncA,  75  Id.  73;  New  Orltam  etc  B.  JS.  v.  AUbriUon,  76  Id.  98; 
JTofty  ▼.  Bameg,  77  Id.  405;  /^fin<  v.  FUni,  Sa  Id.  616;  Bmenon  t.  LotMA 
Gm  JU^JU  Co.,  83  Id.  621. 

Hkdical  and  Sctentitio  Works  as  BviDXiroB:  See  ABhwovih  ▼.  KmrkLge^ 
59  Am.  Dec  178,  and  note  diacnasing  the  question;  MMn  v.  Batkif,  62  Id. 
171;  StaU  y.  Brwm,  70  Id.  168. 

Thx  PBCfdFAL  GASB  IS  ciTKD  in  PMh  ▼.  IWinoU  Central  B,  B,,3Z  Iowa»  49, 
to  the  point  that  where  an  employee  of  a  railroad  company  is  injored  in  oon- 
leqnence  of  the  negligence  of  a  co-employee,  the  company  will  be  regarded 
aa  "the  peipetrator"  of  the  act,  within  tiie  meaning  of  aeotion  4111  of  the 
Beviaion;  it  ia  explained  in  Sherman  v.  WeUem  Siage  Co.,  24  Id.  661,  to  the 
eflEeot  that  the  "wrongfol  act "  apoken  of  by  the  foregoing  aection  ia  naed  to 
expreaa  the  aame  idea  aa  the  "wrongfol  act>  neglect^  or  default "  of  other 
statntea;  it  ia  referred  to  in  OremUafY.  IWnoia  Cenirai  B.  B.,  29  Id.  40^  on 
Ae  qneation  when  negligence  ia  a  question  of  law  for  the  court;  and  it  ia 
dted  in  Murphjfr.  Chkagoeic  i2.  iSL,  38  Id.  646,  j^er  Beck,  J.,  diaaenting,  to 
the  point  that  a  licenae  to  use  the  track  of  a  railroad  by  pedestrians  may  be 
inferred  from  acquieacence  in  the  uae,  with  the  knowledge  of  the  company; 
and  in  Todd  ▼.  Bratmer,  80  Id.  440,  and  Snyder  v.  Eldridge,  31  Id.  130,  to  the 
pcsnt  that  where  the  eyidence  ia  conflicting,  the  aupreme  court  will  rarely 
diatorb  a  yerdict  on  the  ground  that  it  is  not  warranted  by  the  evidence; 
and  it  is  further  referred  to  in  MeNiMU  ▼.  WUwa,  42  Id.  892,  and  Meadoum 
y.  Hawbeife  Ins,  Co.,  67  Id.  60^  on  the  point  that  the  courts  in  the  exercise  of 
diacretion,  may  permit  a  party  to  introduce  eyidence  emitted  by  inadvw- 
twico,  mistake^  or  ignorance,  after  he  has  rested  h*f 
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within  the  meaning  of  aection  4209  of  the  Iowa  Beyislon  of  1860^  mak- 
ing the  aeduction  of  a  female  of  ''preyioualy  chaate  character"  a  crime, 
where  ahe  has  become  unchaate  by  aexual  intercourse. 
QmsnoN  of  Prsyioitblt  Chastb  Charaotsb  ov  Pbosioutbix  n  Onb  oi 
Fact  vob  Jubt,  in  a  criminal  proaeoution  for  aeduction. 

Indictment  for  seduction.  The  defendant  was  tried  and 
ooDTicted,  and  appeals.    The  facts  are  stated  in  the  opinion. 

/.  C.  and  B.  J.  HaUj  for  the  appellant 

C.  0.  Nour^ej  attomey^eneralj  for  the  state. 

By  Court,  Cole,  J.  The  evidence,  which  is  before  us,  dis- 
closes the  following  fetcts  in  substance.  The  defendant  was  a 
school-teacher,  and  boarded  in  the  fSunily  of  the  father  of  the 
girl  upon  whom  the  offense  is  charged  to  have  been  committed. 

Am.  DSC.  Vol.  LXXXVn-as 
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At  the  time  defendant  became  a  member  of  the  family,  which 
was  in  July,  1867,  the  girl  was  not  qaite  eight  years  old, — her 
eighth  birthday  occurring  in  the  September  following.  She 
attended  his  school,  and  in  a  short  time  an  intimacy  existed 
between  them,  which  doon  resulted  in  unlawful  commerce. 
Such  intimacy  and  commerce  continued  for  several  years,  the 
defendant  still  remaining  in  the  family,  and  she  his  pupil, 
until  the  fall  of  1862,  when  he  left  and  was  absent  eight  or 
nine  months  in  the  United  States  naval  service,  and  then 
returned  to  the  family. 

During  the  intimacy  from  1857  to  1862,  she  appeared,  to 
her  parents  and  others,  to  manifest  much  regard  for  defend- 
ant, and  to  be  greatly  imder  his  control.  He  made  her  fre- 
quent presents  during  that  time,  and  secured  her  submission 
to  his  wishes,  at  times,  by  threats  to  take  the  presents  from 
her  in  case  she  refrised.  While  the  defendant  was  absent  she 
conducted  herself  with  the  utmost  propriety,  and  never  had 
the  attention  of  any  other  person  than  defendant.  After  his 
return,  by  promise  of  marriage,  etc.,  he  secured  a  renewal  of 
the  unlawM  commerce,  which  produced  pregnancy  before  the 
girl  was  fourteen.  A  short  time  before  the  birth  of  the  child 
the  defendant  left,  and  did  not  return  until  forced  to  do  so  by 
legal  process  under  this  prosecution.  This  is,  of  coursei  a  very 
condensed  statement  of  the  evidence. 

The  counsel  for  defendant,  not  controverting  the  fact  of  se- 
duction, claims  that  the  offense  was  complete  at  the  time  of 
the  first  sexual  intercourse,  and  that  a  prosecution  therefor  is 
barred  by  the  statute.  And  further,  that  any  subsequent 
seduction  of  the  same  victim  could  not  be  within  the  statute, 
because  she  could  not  be  ''of  previously  chaste  character": 
Revision,  sec.  4209;  Code  of  1851,  sec.  2586. 

It  is  claimed,  on  the  part  of  the  state,  that,  although  she 
may  have  had  sexual  intercourse  with  the  defendant  before  he 
left  for  the  naval,  service,  yet  if  she  had  reformed  and  was 
chaste  in  fact  at  the  time  of  the  seduction  after  his  return, 
such  latter  offense  was  within  the  statute. 

The  district  court  adopted  the  latter  view,  and  gave  a  series 
of  instructionB  consistent  therewith,  the  first  of  which  was  as 
follows:  "If  the  jury  believe,  from  all  the  evidence,  that  when 
defendant  returned  from  Port  Royal  the  prosecutrix  was  a  girl 
of  chaste  character,  and  that  defendant,  by  virtue  of  an  en- 
gagement of  marriage,  and  through  any  influence  and  control 
he  had  unduly  acquired  over  her,  succeeded  in  overcoming  he? 
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Tirtaei  and  had  illicit  sexual  intercourse  with  her,  and  got  her 
with  child,  then  he  is  guilty  of  seduction  at  that  time,  even 
though  he  had  some  years  jurevious  had  similar  connection 
with  her.*' 

The  district  court  refused  instructions  asked  upon  the  basis 
of  defendant's  theory  of  the  law,  the  fifth  and  sixth  of  which 
were  as  follows:  ''5th.  If  the  jury  find,  J&om  the  evidence,  that 
the  defandant  had  carnal  knowledge  of  the  prosecuting  wit- 
ness on  divers  occasions  prior  to  a  time  which  is  eighteen 
months  distant  (excluding  the  time  defendant  was  absent  from 
the  state)  firom  the  date  of  the  presentment  of  this  indict- 
ment, then  they  should  acquit  the  defendant,  notwithstanding 
the  de£Bndant  may  have  had  sexual  intercourse  with  her  dur- 
ing the  eighteen  months. 

''6th.  It  is  not  possible  that  a  woman  over  ten  years  of  age, 
and  of  ordinary  understanding,  who  submits  in  tiie  ordinaiy 
manner  to  the  lascivious  embraces  of  a  man,  can  be  of  chaste 
character,  within  the  meaning  of  this  indictment." 

Very  many  other  instructions  were  asked  by  the  defendant, 
embodying  the  same  principle  as  the  above,  which  were  either 
refused  absolutely  or  so  modified  as  not  te  be  inconsistent 
with  the  first  instructions  given  as  above. 

As  an  original  question,  and  having  in  view  the  well-ac- 
oepted  meaning  of  the  word  "  chaste,"  the  writer  of  this  opinion 
would  have  little  or  no  difficulty  in  accepting  the  theory  of  the 
defense  as  the  true  and  correct  one.  Webster  defines  "  chaste  " 
as  meaning:  "  1.  Pure  from  all  unlawful  commerce  of  sexes; 
applied  to  persons  before  marriage,  it  signifies  pure  from  all 
sexual  commerce,  undefiled;  applied  to  married  persons  true 
to  the  marriage  bed;  2.  Free  firom  obscenity;  8.  In  language, 
pure,  genuine,  uncorruiyt,"  ete.  Chaste,  tiien,  according  to 
Webster,  as  applied  to  the  prosecuting  witness,  means  free 
from  all  sexual  commerce. 

Such,  however,  does  not  appear  to  be,  under  the  authorities, 
the  legal  significance  of  the  word  "  chaste,"  as  used  in  stet- 
utes  defining  the  crime  of  seduction.  In  the  case  of  Andre  v. 
SiaUj  5  Iowa,  389  [68  Am.  Dec.  708],  it  was  held  by  this 
court,  that  in  order  to  esteblish  the  unchaste  character  of  an 
unmarried  female  it  is  not  necessary  to  prove  that  she  has 
been  guilty  of  sexual  intercourse;  and  that  the  term  "  chaste 
character,"  as  used  in  our  statute,  was  used  as  signifying 
what  the  person  really  is  in  distinction  from  that  which  she 
may  be  reported  to  be:  Carpenter  v.  People j  8  Barb.  603;  Boat 
▼.  State,  5  Iowa,  430. 
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It  is  laid  down  by  Mr.  Bishop,  in  his  most  excellent  com- 
mentaries on  criminal  law,  vol.  2,  sec.  1019,  that  'Hhe  mean- 
ing of  the  term  'preyious  chaste  character'  is,  that  she  shall 
possess  actu^  personal  virtae,  in  distinction  fix>m  a  good 
reputation.  Bat  though  she  has  fallen,  yet,  if  at  the  time  of 
the  seduction  she  is  reformed,  her  case  is  within  the  statute." 
The  same  view  was  taken  in  Carpenter  y.  People^  eupra;  also 
in  Commonwealth  y.  McCartyy  4  Pa.  L.  J.  136;  Dendow  y.  Van 
Horn,  16  Iowa,  476;  Smith  y.  MiOmm,  17  Id.  30. 

In  the  report  of  the  reyisers  of  the  Pennsylyania  statutes, 
the  reyisers  say:  *^  To  constitute  the  penal  offense  of  seduction 
under  the  act  of  April  11,  1848  (the  words  of  which  were  'any 
female  of  good  repute'),  there  must  be  illicit  connection, 
and  the  female  must  be  drawn  aside  from  the  paths  of  yirtue, 
which  she  was  honestly  pursuing  at  the  time  the  defendant 
approached  her;  but  a  single  error  on  the  part  of  the  female 
will  not  place  her  beyond  the  protection  of  the  act,  if  she  has 
repented  her  error  and  is  walking  in  the  path  of  yirtue,  and 
enjoying  the  esteem  of  her  acquaintances  when  she  is  led 
Astray":  2  Wharton's  Am.  Crim.  Law,  sees.  2672,  2673,  and 
notes.  The  case  of  Safford  y.  People,  1  Park.  Cr.  474,  is  not 
inconsistent  with  this  yiew.  In  that  case  the  eyidence  dis- 
tinctly  negatiyed  the  idea  of  reformation. 

The  question  of  preyiously  chaste  character  by  the  prose- 
cutrix is  one  of  fact,  essential  to  be  shown  in  order  to  make 
out  the  offense,  and  is  one  of  the  facts  to  be  determined  by 
the  jury.  Whether  the  woman  has  not  such  preyiously  chaste 
character,  although  she  has  neyer  had  sexual  intercourse  with 
a  man  or  its  counterpart, — whether  she  has  such  previously 
chaste  character,  although  she  has  had  such  intercourse  and 
reformed,  are  questions  of  fact,  to  be  submitted  to  and  decided 
by  the  jury. 

In  this  case  there  was  evidence  submitted  to  the  jury,  with- 
out objection,  tending  to  show  the  previous  sexual  intercourse 
by  the  prosecutrix  with  the  defendant,  and  also  evidence 
tending  to  show  her  reformation,  and  the  court  having  prop- 
erly instructed  the  jury  as  to  the  law  of  the  case,  with  their 
fiiiding,  which  is  not  clearly  against  the  evidence,  we  must  be 
content. 

There  is  still  another  yiew  of  the  case  which  might  lead  to 
an  affirmance  of  the  judgment  below.  We  do  no  more  than 
suggest  it,  since  we  are  agreed  in  placing  our  judgment  on  the 
ground  already  stated.    It  is  this:   The  prosecutrix  was  of 
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sQch  tender  age  up  to  the  time  the  limitation  would  not  bar 
as  to  be  incapable  of  consenting  to  a  marriage  (Revisiony  sec. 
2516),  and  incapable  of  that  unchaste  mind  and  heart  which 
would  defeat  the  action.  At  all  events,  she  was  chaste  as  to 
all  the  .world  except  defendant 
A£5brmed. 


SsDoonoH  AB  OBnoBAL  Qmnss^OsinnuL  Natubb.  — Sadnotiaii  m  a 
eriminal  offianse  is  of  statQtory  origm,  and  Is  not  pnnishsKlii  »t  the  oomiurm 
law:  Dmtfu  Grim.  Law,  seo.  135  b;  Amder$(m  r.  ChmmonweaUh,  6  Band.  027. 
TbB  statatae,  hofwerer,  ytaj  so  mnoh  in  their  language  thai  it  is  impossible  to 
giTo  a  nailQirm  dafinitimi,  and  any  discwissinn  will  be  naoesssrily  ooofined  to 
an  wraminatinn  of  the  different  atatatoiy  elements.  The  BagUsh  statutes 
4ft6FfaiLftM.,o.8,seo.2,9Geo.IV.,o.31»seo.20,  24  ft  25 Viet, c.  100^ 
see.  55^  are  not  statates  against  sednetion  as  that  term  is  teehnioslly  need 
in  the  American  penal  laws,  bat  oonoem  tfaOnli.infr  oony^ying;  and  enticing 
away  of  females  from  persons  having  oharge  of  them;  nor  does  seotion  266  of 
the  Cyjifoamia  Penal  Code,  which  speaks  of  a  person  who  "inTsigles  or  en- 
tices any  nnmarried  female  **  away,  for  pozposes  of  prostitationy  or  to  hsTe 
"illiett^  eannl  connection "  with  men»  ooTer  the  tachnioal  offinse  of  sedne- 
tion: Pnpler.  Roderigas, 4Q C^  9. 

As  generally  nnderstood,  sednetion  is  the  nse  of  some  inflnenoe^  art;  prom- 
ise, or  deception  by  a  man  by  which  he  indnoes  a  woman  to  sonender  her 
chastity:  SiaUY.  Bieree,  27  Coon.  319;  Orogihanr.  /9<ate,  22  Wis. 444;  PeopU 
r.  Clari,  83  Mich.  112;  a  C,  1  Am.  Grim.  Rep.  660;  Siate  r.  FUKgerald,  63 
Iow%  268;  PmpU  ▼.  JSofo^  53  Old.  62;  and  a  oonTiction  for  sednetion  cannot^ 
coneeqnently,  be  sustained  where  the  evidence  fails  to  show  that  any  artifice^ 
promise^  or  deoeptiGa  was  nsed  by  the  defendant:  8taU  ▼.  OroMifcrd,  34 
Iow%  40i  If  the  interoourae  be  accomplished  by  forces  or  without  the  con- 
sent of  the  woman,  the  crime  is  plainly  not  sednctian,  bat  rape:  State  ▼. 
Kkigdtg.  89  Id.  439;  BtaU  ▼.  Lmaia,  48  Id.  578;  a  C,  30  Am.  Bep.  407; 
Orogikpm  ▼.  Btatet  supra;  PsofU  ▼.  Royals  mtpra.  And  mere  illimt  intercourse 
is  not  sednctian;  Sofford  ▼.  People,  1  Flark.  Gr.  474;  Ptofk  ▼.  Ckerk^  mtpra; 
BtaU  ▼.  Fittgerdldf  supra;  although  a  pronuse  of  marriage  be  made:  People  ▼. 
Clarkf  supra.  Bat  "the  exact  amount  or  what  kind  of  seductive  arta  ii 
necessary  to  establish  the  oflfense  charged  cannot  be  defined.  Every  case 
must  depend  upon  its  own  peculiar  circumstances,  together  with  the  condi- 
tion in  Ufe,  advantages,  age,  and  intelligence  of  the  parties  **:  State  v.  ffig* 
don,  32  Iowa,  262.  To  accomplish  sexual  interoouree  with  a  virtuous  woman, 
pending  an  engagement  to  marry  her,  may  be  seduction  "by  persuasion  and 
promise  of  marriage,"  as  that  phrase  is  used  in  %  statute,  although  conaent 
be  obtained  without  other  penmasicm  than  that  in  proposing  the  interoourse 
and  repeating  the  promise  of  marriage:  Wilson  v.  State,  58  Ga.  328.  The  nae 
of  seductive  arts  sufficiently  appears  where  the  defendant  promised  to  marry 
the  prosecntrix,  and  assured  her  that  the  act  would  not  be  wrong,  in  view  of 
the  fact  that  they  were  soon  to  be  married:  State  v.  ffeatherton,  60  Iowa,  175. 

It  ia  competent  for  the  jury  to  consider  what  was  the  defendant's  conduct 
towards  the  prosecutrix  subaequent  as  well  as  prior  to,  and  at  the  time  of, 
the  alleged  seduction,  in  determining  whether  her  consent  was  gained  by 
the  employment  of  seductive  means:  State  v.  Cun-an,  51  Id.  112;  S.  G.,  3 
Am.  Crim.  9ep.  406;  and  evidence  of  the  oonduct  and  iqppeaiaiio  of  the  par* 
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tieg  on  the  day  following  the  alleged  offenae  is  relevant  on  this  question:  Lewh 
▼.  People,  ?^7  Mich.  618;  S.  C,  2  Am.  Grim.  Rep.  75;  and  where  the  proeeen« 
triz  testified  that  the  defendant  told  her  that  certain  other  girls  allowed  racfa 
liberties,  it  is  proper  to  ask  her  their  names,  as  evidence  bearing  on  the  means 
used  in  effecting  the  seduction:  Id. ;  bnt  in  Wilson  v.  Staie,  73  Ala.  627,  it  was 
held  not  permissible  for  the  prosecntrix  to  testily  that  she  did  not  jRrilUngly 
yield  to  the  embraces  of  the  defendant,  or  that  she  yielded  in  ccnaeqnenoe  oif 
a  promise  of  marriage,  or  of  any  act  or  declaration  of  the  defendant,  tfaail 
b^g  a  matter  of  inference  to  be  drawn  by  the  jury  from  &ct8  and  cironm- 
stances  proved  or  presnmed,  and  not  a  fact  to  which  a  witness  may  testify; 
bnt  see  Kewifon  v.  People,  26  K.  Y.  203;  S.  C,  84  Am.  Dec  177;  Amutrong  v. 
People,  70  K.  Y.  38.  Evidence  of  a  conspiracy  between  the  prosecntrix  and 
her  parents  to  inveigle  the  defendant  into  a  marriage  with  tiie  prosecntrix, 
and  failing  in  that,  to  prosecute  him,  is  admissible;  People  v.  Olark,  33  Mich. 
112;  S.  C,  1  Am.  Crun.  Rep.  060.  But  evidence  tending  to  show  that  the 
prosecutrix,  after  the  arrest  of  the  defendant^  offered  to  compronuse  the  mat- 
ter, ij  inadmissible  I  Staie  v.  DeMek,  61  Iowa,  467;  nor  can  it  be  shown,  on 
behalf  of  the  state,  that  when4Ke  defendant  was  accused  of  the  crime,  he 
■ought  an  adjustment  with  the  prosecutrix,  where  the  fact  of  the  accusation 
tested  in  mere  hearsay,  and  the  proposition  for  an  adjustment  did  not  em- 
brace an  admission  or  confe^on  of  guilt:  WUeon  v.  State,  73  Ala.  627. 

Chastitt  or  Woican.  —The  chastity  of  the  woman  at  the  time  of  the 
offense  .is  necessarily  involved:  People  v.  Clarh,  33  Mich.  112,  118;  8.  C, 
1  Am.  Grim.  Rep.  660;  WOmm  v.  Staie^  73  Ala.  633.  Under  most  of  the 
statutes,  "previous  chaste  character "  in  the  person  alleged  to  have  been 
seduced  is  necessary.  And  such  "previous  chaste  character,*'  or  whatever 
may  be  the  statutory  prerequisite  in  this  regard,  must  be  averred  in  the  in- 
dictment as  a  qualification  of  the  prosecutrix:  2  Wharton's  Grim.  Law,  sec. 
1757;  Staie  v.  Oatea,  27  Minn.  62;  Staie  v.  Stogddl,  13  Ihd.  666.  '*  Character  * 
in  such  statutes  is  uniformly  held  to  mean  actual  personal  virtue,  and  no4 . 
reputation:  2  Wharton's  Crim.  Law,  sec.  1767;  Bishop  on  Stat.  CSrimes,  see. 
639;  Desty's  Crim.  Law,  sec.  136  b;  Andre  v.  Staie,  6  Iowa,  889;  8.  C,  68 
Am.  Dec.  708;  Staie  v.  Shean,  32  Iowa,  88, 92;  Staie  v.  Brae^field^  81  Mo.  158; 
8.  C.  51  Am.  Rep.  235;  Kenyon  v.  PeopU,  26  K.  Y.  203,  254;  &  C,  84  Am. 
Dec.  177;  Cook  v.  People,  2  Thomp.  k  C.  404,  406;  Cromr  v.  Pwpk,  1  Ptok. 
Cr.  453;  and  see  Carpenter  v.  People,  8  Barb.  603;  Kaufman  v.  People,  11 
Huu,  82;  and  although  a  statute  does  not  use  the  word  "character,"  it  is 
held  that  a  previous  chaste  character  is  plainly  implied:  Poli  v.  Stale,  46 
Ark.  482;  8.  C,  48  Am.  Rep.  17. 

Chaste  character  will  be  presumed,  and  the  burden  is  on  the  defendant  to  im- 
peach it,  notwithstanding  the  presumption  of  innocence  in  his  fitvor:  Wibon  v. 
State,  73 Ala.  627;  Poftv.  Staie,  40 Ark.  482;  Woody.  Staie,4SQa^  19%  287, 299{ 
AndreY,  State,  6Iowa,  389f  8.  C,  68  Am.  Dec.  708;<9tote  v.  StUharlamd,  30  Iowa, 
670;  Staie  v.  Sheaai,  32  Id.  88,  91;  StaieY,  Higdon,  32  Id.  262;  Siaie  v.  Curran, 
61  Id.  112;  a  C,  3  Am.  Crim.  Rep.  405;  PeopU  v.  Brewer,  27  Mioh.  134;  8.  C.» 
20reen'sCrim.  Rep.  662;  Peoplev,  Clark,  33 Mich.  112, 118;  8.  C,  1  Am.  Crim. 
Rep.  660;  Croxier  v.  People,  1  Park.  Cr.  463;  contra.  West  v.  Staie,  1  Wis.  209; 
and  see  Kaufman  v.  People,  1 1  Hun,  82.  The  defendant  may  overcome  the  pre- 
sumption by  evidence  of  specific  acts  of  lewdness  with  others  ooonrring  prior 
to  the  alleged  offisnse:  Oroeier  v.  People,  I  Flsrk.  Cr.  453;  People  v.  McArdtb, 
6Id.  180;  PolkY.  ifflofe,  40  Ark.  482;  8.  C.,48  Am.  Rep.  17;  Peopfev.  ClarK 
33  Mich.  112;  8.  a,  1  Am.  Crim.  Rep.  660;  and  see  Peapie  v.  BrwMr^  SI 
Mich.  134;  8.  C,  2  Green's  Cr.  Rep.  502;  and  only  by  such  evidsnoa. 
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danoe  of  the  woman's  genenl  repatation  for  want  of  chastity  is  inadmissible: 
Km^om  V.  People,  26  N.  T.  203»  254;  a  C,  84  Am.  Deo.  J77;  State  v.  Prker, 
49  lowa^  031;  a  a,  31  Am.  Bep.  165;  €onira,  Saffard  y.  Peo/ple,  1  Park.  Cr. 
474^  per  Hand,  J.;  and  see  State  y.  Ckurh,  9  Or.  466.  Bat  a  witness,  asked 
if  he  had  ever  had  sezoal  interoonrse  with  the  prosecntrix,  may  decline  to 
answer/on  the  gronnd  that  it  might  tend  to  criminate  him,;  People  y.  Brewer, 
27  Mich.  134;  a  C,  2  Green's  dim.  Rep.  662.  If,  howeyer,  the  statute 
shflfold  nse  the  word  "repnte"  instead  of  "character,"  eyidence  of  the 
woman's  general  zepntatioii,  and  not  of  speoifio  aots  of  lewdness,  wonld  bo 
admisBLble:  Bewen  y.  State,  29  Ohio  St  642;  a  a,  2  Am.  Grim.  Bep.  692; 
StaU  y.  Braa^fieiH  81  Mo.  161;  a  a,  61  Am.  Bep.  234;  and  under  sach  stat- 
utes there  is  no  prssomptian  in  &yor  of  the  prosecatrix,  bat  the  state  most 
proye  her  good  repute  affirmattyely:  ZabriMe  y.  State,  43  K.  J.  L.  640;  S.  C, 
89  Am.  B^  610;  OUeer  y.  Commfmoealtk,  101  Fa.  St.  216;  a  C,  47  Am. 
Bep.  704. 

If  the  chaxaeter  of  the  prosecatrix  be  impeached  by  eyidence  of  specific 
«ots  of  lewdness,  the  state  may  rebat  this  eyidence,  not  only  by  direct  eyi- 
dence to  the  contrary,  bat  by  any  facts  or  drcnmstances  which  render  it 
impossible^  ineredible^  or  improbable  thai  she  had  been  goilty  of  the  aots 
charged:  Stcste  y.  Skeam,  82  Iowa»  88;  and  eyidence  of  her  good  reputation  for 
ehaatity  is  therefore  admissible^  notwithstanding  eyidence  of  reputation  is 
inadmissible  to  show  her  character  for  unohastity:  Id.;  State  y.  Prizer,  49 
Id.  631;  a  0.y  81  Am.  Bep.  166.  A  witness  who  resides  in  the  same  nmgh- 
bcrhood  with  the  prosecutrix,  and  who  has  known  her  from  childhood,  is  a 
competent  witness  to  testify  as  to  her  general  reputation:  State  y.  Deitrkk, 
61  Iowa»  467. 

It  is  not  necessary  to  proye  that  the  wonian  has  been  guilty  of  preyions 
sexual  interooorae  in  order  to  estaUish  that  she  is  not  of  chaste  character. 
It  is  sufficient  to  show  that  she  has  been  guilty  of  obsoenity  of  language,  in- 
decency of  oondnct,  and  undue  familiarity  with  men:  Andre  y.  State,  5 
Iowa,  389;  a  O.,  68  Am.  Dec.  708;  Book  y.  State,  6  Iowa»  430;  State  y. 
SutherUmi,  30  Id.  670,  672.  A  woman  "is  not  a  yirtuous  woman  whose 
heart  is  already  lasciyious»  whose  mind  is  corrupted  and  defiled  by  lustful 
desires  and  mudiaste  wishes":  ^ootf  y.  ^Aite, 48  Oa.  192, 288,  per  McCay,  J.; 
but  see  per  etmtra,  p.  299,  Trippe,  J.  But  it  is  not  competent  to  show,  in 
order  to  establish  the  unbhastiiy  of  the  proeeouting  witness,  that  she  had,  on 
a  particular  occasion,  acted  in  such  it  manner  as  to  be  reproyed  by  her  step- 
mother: Suae  y.  CWroM,  61  Iowa,  112;  a  C,  3  Am.  Grim.  Bep.  405.  While 
unchaste  charaeter  may  be  inferred  from  other  matters  than  wantonness  and 
indiscretioa  in  conduct,  an  instruction  limiting  the  attention  of  the  jury  to 
these  things  is  not  erroneous  in  the  absence  of  other  eyidence:  SMe  y.  BeU, 
4A  Iowa,  440. 

'*The  word  'preyious '  must  be  understood  to  mean  immediately  preyious, 
or  to  refer  to  a  period  terminating  immediately  preyious  to  the  commence- 
ment of  the  guilty  conduct  of  the  defendant ":  Carpenter  y.  People,  8  Barb. 
603;  and  consequently,  when  the  statute  uses  the  term  "preyious  chaste 
character,"  any  inquiry  into  the  chastity  of  the  proeecutrix  must  be  striotiy 
limited  to  the  time  prior  to  the  alleged  seduction:  State  y.  DeUrkk,  61  Iowa, 
467.  All  eyidence  of  improper  conduct,  or  acts  of  illicit  intercourse  by  the 
prosecutrix  subsequent  to  the  offense  complained  of,  is  inadmissible;  State  y. 
Wdk,  48  Id.  671;  Maem  y.  State,  34  Qa.  1,  6;  People  y.  Clark,  33  Mich.  112; 
8.  C,  1  Am.  Crim.  Bep.  660;  States, Bras^fiM,^\lAo.\t6\i  BoifOOY.Peopkk 
65  N.  T.  644. 
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A  woman  who  Is  unchaste,  it  is  well  settled  in  scoordanoe  with  the  princi- 
pal case,  may  reform,  and  gain  a  charaoter  for  chastity  within  the  meaning  of 
thesUtnta:  WiJmmr.  State,  78  Ala.  527,  633;  Woodv.  iStote^  480a.  192,290; 
8taU  ▼.  /Hum,  63  Iowa»  626^  627;  PeopU  ▼.  Clark,  33  Mich.  11^  118;  S.  C, 
1  Am.  Grim.  Bep.  660;  SUxU  ▼.  TbmntnB,  4  Minn.  326;  State  ▼.  Braa^/ieiii, 
81  Mo.  161,  161;  and  see  Carpenter  v.  People,  8  Barb.  603.  Bvidenoe  of  im- 
proper conduct  q|  the  proeeentrix  eight  years  before  the  trial,  when  she  was 
bat  fourteen  yean  of  age^  is  therefore  inadmissible:  Staie  ▼.  Dunn,  etiprtu 
Bat  where  it  appears  that  illicit  intercourse  was  had  between  the  partass  as 
opportunity  ofoed,  at  short  intervals,  to  warrant  a  conviction  for  the  second, 
third,  or  lifter  act»  there  should  be  dear  and  satisfactory  proof  by  the  prose- 
coticn  of  reformation:  People  v.  Clark,  33  Mich.  112;  8.  0.,  1  Am.  Odm. 
Rep.  660;  Peopb  ▼.  Sqitkree,  49  Mich.  487.  A  presumption  in  favor  of  refor- 
mation would  not  arise  in  such  a  case,  although  it  might  arise  if  a  reasonable 
time  elapsed  between  the  diflbrent  aots:  Id. 

It  is  for  the  Jury  to  determine  whether  or  not,  under  the  facts  shown,  the 
woman  is  of  chaste  character:  Andre  ▼.  Slate,  6  Iowa,  389;  8.  C,  68  Am. 
Dea  706,  711;  Mann  ▼.  State,  34  Qa.  1,  6.  A  reasonable  doabt  as  to  her 
chastity  is  held  fatal  to  a  conviction:  Wileon  v.  State,  73  Ala.  527;  but  see 
State  V.  Welle,  48  Iowa»  671.  An  instmction  that  if,  prior  to  the  alkged 
sednotion,  the  proeecutriz  was  guilty  of  unchaste  oondnct  with  a  person  other 
than  the  defendant,  this  fact  should  be  considered  against  her,  is  eironeous, 
in  not  going  far  enough, — the  Jury  should  have  been  told  that  such  unchaste 
conduct  would  entitie  the  defendant  to  an  acquittal:  State  v.  Carr,  60  Id.  453r 

pRomn  ov  MiRRTAflK.  — The  statutes  generally  require  the  seduction  to 
be  accomplished  under  a  promise  of  marriage.  And  when  required,  the 
promise  of  marriage,  and  the  relianoe  of  the  woman  on  the  promise,  in  yield- 
ing herself  to  the  man,  are  essential:  Cde  v.  State,  40  Tex.  147;  People  r, 
Clarit,  33  Mich.  112;  8.  C,  1  Am.  Grim.  Rep.  660.  The  promise  should  un- 
questionably be  averred  in  the  indiotment:  Oroaer  v.  People,  I  Park.  Gr.  463. 
It  is  no  defense  that  the  seduction  was  accomplished  by  a  promise  of  marriage, 
which  the  defendant  honeetiy  and  rincerely  made  and  intended  to  perform, 
if  he  did  not  keep  his  promise:  State  v.  Skree,  27  Goon.  319.  If  the  woman 
willingly  submits  to  sexual  interoourse,  the  mere  fact  that  a  promise  was 
made  at  the  time  will  not  make  the  act  seduction:  People  v.  Clark,  33  Mich. 
112;  8.  G.,  1  Am.  Grim.  Rep.  660.  The  fact  that  the  promise  was  made  some 
time  prior  to  the  illidt  intercoarse  will  not  take  the  case  out  of  the  statute: 
A  mutrong  v.  People,  70  N.  Y.  38.  It  is  not  necessary  that  the  promise  should 
either  be  made  or  fwmally  renewed  at  the  time  of  the  seduction:  State  v. 
Brasefield,  81  Mo.  161. 

The  promise  need  not  be  technically  valid:  Kenyan  v.  People,  26  N.  T.  203; 
8.  G.,  84  Am.  Dec.  177;  Cneier  v.  People,  1  Park.  Gr.  453.  "There  is  noth- 
ing in  the  statute  that  requires  the  promise  of  marriage  to  be  free  from  all 
legal  objections,  viewed  as  the  foundation  of  an  action  for  its  breach  ":  Cofia- 
han  V.  State,  63  Ihd.  198;  &  G.,  30  Am.  Rep.  211;  3  Am.  Grim.  Rep.  399. 
The  parties,  therefore,  need  not  be  of  sufficient  age  to  be  capable  of  contract- 
ing marriage:  Polk  v.  State,  40  Ark.  482;  Kenyan  v.  People,  eupra.  And  the 
promise  may  be  conditional  on  the  woman's  consent  to  the  interoourse:  JTen- 
yon  V.  People,  eitpra;  Boyce  v.  People,  55  N.  Y.  644;  Crotier  v.  PeopHe,  supra; 
PJdlUpa  V.  State,  9  K.  £.  Rep.  345  (Ind.);  but  see  Wood  v.  State,  48  6a.  192; 
S.  0.,  15  Am.  Rep.  664,  665;  or  conditional,  it  is  even  held,  on  the  woman's 
becoming  pregnant  from  the  interoourse:  People  v.  Huetie,  32  Hun,  58;  and 
Armetremg  v.  People,  70  N.  Y.  38;  although  it  seems  such  latter  proniss 
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wimldnotbttToidybeQMiaetliapardasaTOnotfojMHdettcto.*  Cailahan  y,  Suui^ 
d3  Ind.  108;  8.  OL,  3  Am.  Grim.  Rep.  S09.  Sednetioii  may  also  be  accom- 
pliahed  by  a  married  man^  onder  a  promiae  of  marriage,  if  the  woman  did  not 
know  him  to  bo  married  at  the  time:  Cnrnkry.  Peopte^  1  Park.  Or.  453,  455; 
&ate  V.  Oroomtt  10  Iowa»  808,  314;  but  not  if  the  woman  knew  him  to  be 
married:  People  ▼.  A!ger,  1  Ftok.  Cr.  333;  Oalhkim  ▼.  SieOe,  63  Ind.  198; 
&  C  30  Am.  Bep.  211;  3  Am.  Grim.  Rep.  309;  Wood  ▼.  SkUe,  48  Oa.  192; 
S.  G.,  15  Am.  Bep^  664;  although  it  seems  a  married  man,  known  by  the 
woman  to  be  snoh,  may  be  prosecated  for  sednotian,  where  the  statute  reads 
"by  persoaaion  and  promise  of  marriage,  or  by  other  false  and  fraudulent 
means,"  if  the  intercourse  be  aooomplidied  "by  other  false  and  fraudulent 
means  ":  Wood  ▼.  State,  eitprcu 

The  erideni  design  of  the  laws  on  this  subject  is  to  protect  Tirtuous  un- 
married females,  althou^  possibly  the  statntes  in  a  few  states  might  be  broad 
enough  to  indnde  married  women  aednoed  by  other  means  than  promises  of 
marriage,  if  such  athing  be  possible  as  the  sednotionof  a  woman  who  is  mar- 
ried. Some  of  the  statntes  ezpressly  use  the  word  "unmarried,**  and  where 
that  is  the  case,  the  indiotment  should  allege  that  the  woman  was  unmarried 
at  the  time  of  the  eommisBion  of  the  offense:  Meeav.  iffftife,  17  Tex.  App.  395. 
The  eridenoe  should  therefore  show  that  the  woman  was  unmarried  at  the 
time  of  her  aednetion:  Stale  ▼.  Oarr,  60  Iowa»  453;  State  ▼.  Heatherton,  60  Id. 
175;  and  see  £MyDii  T.  Peqpfe,  26N.  T.  203;  a  G.,  84  Am.  Dec.  177;  but  it 
is  held  that  where  the  pioseontrix  was  a  girl  thirteen  years  of  age,  the  omis- 
aion  of  direot  proof  that  aho  was  not  married,  the  question  not  being  raised, 
is  unin^oartant^  since  at  that  age  she  could  not  lawfully  be  married:  Lewis  y. 
PeepUp  37  Mich.  518;  S.  G.,  2  Am.  Grim.  Rep.  75. 

Kridenee  that  the  delendant  and  the  proseoutriz  had  sexual  intercourio 
with  eaeh  other  prior  to  the  alleged  promise  of  marriage  may  be  given  by  the 
defendant  to  show  that  the  affsnse  was  not  accompliahed  under  a  promiae: 
^oieeri  ▼.  State,  29  Ohio  Bt,  6^;  8.  G.,  2  Am.  Grim.  Rep.  592;  StaU  v.  Brase- 
JMd,  81  Mo.  151.  Under  a  statute  which,  instead  of  speaking  of  seducing 
"any  woman  of  prerious  chaste  character,**  uses  the  words  "any  unmarried 
woman,*^  any  act  of  carnal  intercourse  to  which  the  consent  of  the  proeecutriz 
was  obtained  l^  a  promise  of  marriage  at  the  time  constitutes  seduction,  al- 
though there  were  prerioos  acts  of  intercourse  between  the  parties,  induced 
by  a  like  promise:  Peapte  ▼.  MWapaaigh,  11  Biich.  278. 

The  marriage  of  the  parties  subsequent  to  the  seduction,  although  followed 
by  the  desertion  of  the  husband,  is  a  defense:  Chmmonwealth  v.  Eschar,  4  Pa. 
L.  J.  326.  But  it  is  no  defense  that  alter  the  act  the  defendant  refused  to 
perform  hia  promise  because  of  the  woman*B  subsequent  improper  and  indis- 
creet oondnot^  although  such  fact  might  be  considered  by  the  court  in  affix- 
ing the  punishment:  State  ▼.  Bleree,  27  Gonn.  319.  Bridence  on  the  part  of 
the  people  that  the  defendant,  after  theaeduction,  refused  to  marry  the  prose- 
cutrix is  immaterial:  Chokr.  People,  2Thomp.  &  G.  404. 

The  question  whether  or  not  the  seduction  was  accomplished  under  a 
promise  of  marriage  is  one  of  fact  for  the  jury:  Jfosm  v.  State,  34  Ga.  1,  5. 

PUGHAHOr  ia  not  usually  made  essential  to  the  consummation  of  the 
eflbnse:  So^  ▼.  People,  55  K.  T.  644,  646;  Cook  ▼.  People,  2  Thoznp.  A  G. 
404;  but  it  is  expresdy  required  by  the  New  Jersey  statute:  See  Zahriakie  v. 
SttOt,  43  N.  J.  L.  640;  a  G.,  39  Am.  Rep.  6ia 

Btxdincb. — Gertaxn  incidental  questions  of  eridenoe  have  already  been 
considered,  but  one  matter  requires  a  separate  cTaTninatfon.  It  has  been  the 
general  pdiqr  of  the  legislation  on  this  subject  to  permit  the  prosecutrix  t« 
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tettif y,  but  to  roqnire  her  testhnony  to  bo  oonoborated,  in  order  to  a  oonvic- 
tion.  In  Bome  stotes  it  is  held  that  oorrobomtion  is  not  required  upon  every 
material  fact  alleged;  bnt  that  it  is  snffioient  if  the  supporting  evidenoe  ex- 
tends to  ,the  promise  and  the  interoonrae:  Ken^ftm  ▼.  Ptopb,  26  N.  Y.  203; 
S.  C,  84  Am.  Deo.  177;  Amuiirmg  ▼.  People^  70 N.  T.  38;  see  PMv.  Btau, 
40  Ark.  482;  while  in  other  states  every  material  fisct  nmst  be  oorroborated: 
Andre  v.  SUOe^  6  Iowa»  389;  8.  C,  68  Am.  Deo.  708;  SUtU  ▼.  KimgOeft  39 
Iowa»  439;  State  ▼.  Tknmem,  4  Minn.  825;  bat  section  1912  of  the  Bevised 
Statutes  of  Missouri  only  requires  oorroboratioii  as  to  the  promise  of  marriage: 
State  V.  Brae^/leU  81  ifo.  151;  and  the  statute  in  FOmuylvania  is  to  the 
same  effect:  Rice  v.  Commcmwealth,  100  Pa.  St.  28.  "The  supporting  evi- 
dence need  be  such  only  as  the  character  of  the  matters  admits  dt  being  fur- 
nished ":  Amuinng  v.  People^  70  K.  T.  38.  Direct  or  positive  proof  is  not 
demanded:  Boyee  ▼.  People,  65  Id.  644.  Sexual  interoourse,  for  instance, 
necessarily  can  rarely  be  proved  by  other  evidence  than  dronmstantial,  and 
this  U  sufficient:  Boffoe  v.  People,  eitpra;  Polk  v.  Staiet  40  Ark.  482.  In 
Alabama  the  rule  is,  that  the  conoborating  evidenoe  is  sufficient  if  it  extends 
to  a  material  fact,  end  satisfies  the  jury  that  the  prosecutrix  is  wortiiy  of 
credit:  YTibcm  v.  ^tale^  73  Ala.  027;  (haminghamY,  StaU,  73 LL  51.  InNew 
Jersey  the  statute  requires  that  "  the  evidenoe  of  the  female  must  be  cor- 
roborated to  the  extent  required  in  case  of  indictment  for  perjury":  Zabridae 
V.  State,  43  N.  J.  L.  640;  S.  a»  39  Am.  Rep.  6ia 

The  following  are  illustrations:  The  evidence  of  the  piosecntiix  must  be 
corroborated  by  facts  tending  to  connect  the  defendant  with  the  oflEsnsex  State 
V.  Crattford,  84  Iowa»  40;  StaU  v.  Welle,  48  Id.  671;  State  v.  Pdbder,  50  Id. 
317;  but  the  &ot  that  the  defendant  was  the  suitor  of  the  prosecutrix,  proven 
otherwise  than  by  her  testimony,  tends  to  corroborate  hertestimooy  that  the 
seduction  was  accomplished  by  him:  State  v.  Ckamm,  51  Id.  112;  S.  GL,  3  Am. 
Grim.  Rep.  405;  although  mere  proof  that  the  defendant  had  opportunity  to 
have  sexual  intercourse,  or  emph^  seductive  arts»  does  not  constitute  oor- 
rob<»ative  evidenoe  of  such  iac^i  Siaie  v.  PabOer,  50  Iowa,  817;  State  v.  SmUh, 
54  Id.  743;  State  v.  Araah,  55  Id.  258.  The  defendant's  confeesian  that  he 
had  sexual  intercourse  with  the  prosecutrix,  taken  with  other  evidence,  was 
held  to  be  sufficient  corroborative  evidence,  in  State  v.  FUegeraldp  63  Id.  268. 
The  fact  that  the  prosecutrix  had  given  birth  to  a  child  is  evidenoe  of  sexual 
intercourse,  which  is  a  material  ingredient  of  the  offense,  although  it  does  not 
tend  to  connect  the  defendant  with  the  crime:  Ommimghaoi  r.  State,  73  Ahu 
51.  An  infant  three  months  old,  alleged  to  be  the  fruit  of  the  seduction,  it 
was  held,  could  not  be  offered  in  evidence  to  corroborate  the  proeecntrix,  by 
reason  of  a  supposed  resemblance  between  the  child  and  the  defendant:  Statt 
V.  Daf{forth,  48  Iowa,  43;  S.G.,  30  Am.  B^p.  387.  In  StaU  v.  Braa^field,  81 
Mo.  151,  evidence  as  to  the  paternity  of  the  child  was  decided  to  be  imma- 
terial. The  possession  of  a  wedding  ring  is  not  of  itself  corroboration  of  a 
promiae  of  marriage:  Comnumwealth  v.  WaUon,  2  Brewst.  487.  See  also  the 
following  cases  as  showing  what  is  satisfactory  corroborating  evidenoe:  State 
V.  Shean,  32  Iowa,  88;  State  v.  Wells,  48  Id.  671;  State  v.  Heatherton,  60  Id. 
175:  State  v.  Timmene,  4  Minn.  325;  Rkx  v.  Qmawmoealth,  100  Pa.  St  28; 
S.  d,  102  Id.  408;  S.  C,  4  Am.  Grim.  Rep.  562. 

The  court  must  determine  the  competency  of  the  evidence  oflSsred  as  cor- 
roborative, but  the  jury  is  to  determine  its  weight  and  credibility:  State  v. 
Bell,  49  Iowa,  440;  Cramlall  v.  People,  2  Lans.  309. 

There  should  be  no  strained  construction  put  on  the  testimony  of  the  prose- 
cutrix in  order  to  sustain  a  conviction  of  guilty,  sinoe  it  is  natural  that 
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«hotild,  as  far  as  possible,  shield  herself  and  cast  the  blame  on  the  defendant: 
£taU  ▼.  ffaven,  43  Iowa,  181;  S.  C,  2  Am.  Crim.  Rep.  594;  bat  it  is  held  not 
io  be  error  to  refuse  to  give  an  instruction  cautioning  the  Jury  against  put- 
ting such  a  coostmction  on  her  testimony:  State  ▼.  Cfunran,  51  Iowa»  112; 
S.  C,  3  Am.  Crim.  Rep.  405. 

The  gnilt  of  the  accused  should  be  established  beyond  a  reasonable  doubt: 
£tate  Y.  Kingaky,  39  Iowa,  439,  440;  Slate  v.  Cttrran,  51  Id.  112,  119;  R.  G.,  3 
Am.  Crim.  Rep.  406. 

iKDiciiffENT.  — The  neoessity  of  avennentB  in  tue  indictment  showing  the 
woman  to  be  unmarried,  her  previous  chaste  character,  and  the  promise  of 
marriage,  is  considered  ntpra;  and  we  now  speak  of  certain  special  matters, 
deduction,  being  a  statutory  offense,  may  be  charged  in  the  indictment  or  in- 
€omuitian  in  the  words  of  the  statute:  Wihon  v.  State^  73  Ala.  627;  State  v. 
Bieree^  27  Conn.  319;  State  v.  Owrran,  51  Iowa»  112;  S.  C,  3  Am.  Grim.  Rep. 
405;  an  information  which  avers  that  the  defendant  "aednoed"  the  person 
named  is  therefore  sufficient:  Stale  v.  Bierce^  ntpra;  as  is  an  indictment  char- 
.ging  that  the  defendant  **  unlawfully  and  feloniously  did  seduce,  carnally 
know,  and  debauch  ":  State  v.  Otfrrem,  mtpra;  State  ▼.  Ckmhright,  58  Iowa,  338; 
without  stating  the  facts  oonstitnting  the  crime.  An  indictment  charging 
that  the  seduction  was  "by  means  of  apromise  of  marriage,'*  instead  of  using 
the  words  of  the  statute,  "under  a  promise, "  is  good:  Sth^omee  v.  Staie^  47 
Ind.  17;  CaUahanr.  State,  63 Id.  198;  8.  C.,  30  Am.  Rep.  211;  3  Am.  Crim.  Rep. 
399. 

The  predse  time  at  which  theofifoiise  was  accomplished  need  not  be  alleged: 
Mtate  ▼.  Deitrick,  51  Iowa»  467;  State  v.  Braufidd,  81  Mo.  151. 

If  but  one  offense  is  charged  in  several  counts  of  an  indictment,  the  denial 
-of  a  motion  to  compel  the  prosecution  to  elect  on  which  oount  th^  rely  is  not 
-error:  Armttrong  v.  People,  70  K.  Y.  38;  and  the  same  is  true  if  the  indict- 
•nent  charges  two  offenses:  Cook  v.  People,  2  Thomp.  k  C.  404.  The  intro- 
•dnction  of  evidence  on  one  offense  is  a  sufficient  election:  People  v.  Clark,  83 
Mich.  112;  8.  C,  1  Am.  Crim.  Rep.  680;  and  will  preclude  evidence  from 
4)eing  offered  on  another  ofibnse:  People  v.  Clark,  eupra;  Cook  v.  People,  enpra. 

An  information  for  seduction  may  properly  contain  a  count  for  fornication 
sad  bastardy:  Nl^otmrn  v.  Oommanwealth,  91  Pa.  St.  390;  and  under  an  in- 
-dictment  for  sednetion,  the  defendant  may  be  oonvicted  of  adultery  or  fomi- 
eation,  as  the  oase  may  be:  Wood  v.  State,  48  Qa.  192;  Hopper  v.  State,  54  Id. 
^80;  Dinkey  v.  CkfrnmamMolth,  17  Pa.  St.  126. 


Steik  V.  Chambless. 

ri8  Iowa,  474.] 

AflflioKMXirT  BT  BzBcnnoN  Dzwesdastt  of  RiaBT  to  Rkdbim  OoRfSBa 
U70K  AflsioirxB  Ko  Higher  Right  than  the  assignor  himself  possessed, 
and  a  redemption  by  such  assignee  leaves  the  property  subject  to  be 
taken  in  satisfaction  of  any  subsisting  lien  thereon,  to  the  same  extent 
that  it  might  be  taken  if  in  the  hands  of  the  execution  defendant. 
moH  Sals  is  Ibiuegitlab,  but  not  Void,  where  an  execution  was 


levied  upon  properly  and  the  sale  made  under  an  alias  instead  of  a  sendV- 

MiJKWTACW  Salb  mat  bi  Comflstbd  aitxb  Rbtdbk  Dat,  where  the 
tion  is  levied  before  its  expiration. 
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AoTiON  of  right  by  Steio  against  ChambleBS  and  Banford. 
In  February,  1858,  two  judgments  were  recovered  against  Ban- 
finrd,  one  by  Dougherty,  the  other  by  Lemp  and  Sells,  under 
which  the  land  in  question  belonging  to  Banford  was  sold  at 
sheriff's  sale,  to  Dougherty  on  December  21, 1861,  and  to  Lemp 
and  Sells  on  May  8,  1862,  each  purchaser  receiving  a  sheriff's 
certificate.  On  November  12, 1862,  Lemp  and  Sells  redeemed 
the  land  fix>m  the  sale  to  Dougherty,  and  took  an  assignment 
of  Dougherty's  certificate  of  purchase.  In  September,  1860^ 
the  plaintiff  also  obtained  a  judgment  against  Banford,  un- 
der which  the  land  in  controversy  was  sold  to  him  at  sheriff's 
sale,  on  December  14,  1861.  The  execution  on  this  judgment 
was  issued  September  21,  1861,  levied  on  November  14th  fol- 
lowing, and  expired  on  December  Ist  thereafter.  It  was  re- 
turned, an  alias  execution  issued,  and  the  sheriff  returned  that 
he  had  sold  the  property  under  both  executions.  On  Decem- 
ber 15,  1862,  the  sheriff  executed  a  deed  of  the  land  to  th& 
plaintiff,  which  was  recorded.  On  December  2,  1862,  Ban- 
ford assigned  to  Chambless  his  right  to  redeem  the  land 
from  the  sales  to  Dougherty  and  Lemp  and  Sells,  and  Cham- 
bless  accordingly  redeemed  and  received  the  sheriff's  deeds 
January  3  and  May  22,  1863.  There  was  a  judgment  for  the- 
plaintiff,  and  the  defendants  appealed. 

D.  C.  Cloud,  for  the  appellants. 

Sichman  and  Cankaddenj  for  the  appellee. 

By  Court,  Lowe,  J.  The  purchase  by  Chambless  of  Ban* 
ford's  right  to  redeem  the  property  from  Uie  sales  to  Dougherty,, 
and  to  Lemp  and  Sells,  conferred  upon  him  no  other  or  better 
right  than  Banford  himself  possessed,  and  the  legal  effect  of  a 
redemption  by  him  is  the  same  as  if  Banford  himself  had 
redeemed,  leaving  the  property  subject  to  be  taken  in  satisfac- 
tion of  any  subsisting  lien  or  judgment  thereon:  Crosby  v. 
Elkader  Lodge  No.  72,  16  Iowa,  899;  QuHis  v.  Millard,  14  Id. 
128  [81  Am.  Dec.  460]. 

It  follows,  therefore,  that  the  conveyance  by  the  sheriff  Uh 
Chambless,  under  the  sales  named,  was  irregular  and  wholly^ 
ineffectual  to  render  nugatory  the  plaintiff's  judgment  lien,, 
and  the  sale  under  it  to  him.  This,  as  a  proposition  of  law^ 
does  not  seem  to  be  controverted  by  counsel  for  appellants. 
But  the  chief  ground  of  complaint  is,  that  in  the  sale  under 
the  plaintiff's  judgment  an  irregularity  intervened,  rendering 
the  same  effectual  to  pass  the  title  of  the  property  to  him; 
iiamely,  that  there  was  a  levy  upon  the  property  by  one  exe*^ 
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<sati(m,  and  a  Bale  under  said  levy  by  or  in  virtue  of  an  alia$ 
instead  of  a  ffendUioni  exponas.  Regularly,  under  the  direc- 
tions of  the  statntey  the  sale  should  have  been  made  under 
ibis  last  writ,  instead  of  an  alias  execution;  but  because  it 
was  not  it  does^not  follow  that  the  sale  was  void  and  ineffec- 
tual to  pass  the  title  to  the  purchaser,  for  the  reason  that  the 
power  of  the  sheriff  to  sell  under  the  first  execution  was  not, 
and  had  not  been,  exhausted  at  the  time  of  the  sale;  and  for 
this  very  sufficient  reason  perhaps  was  that  the  officer  made 
his  return  to  the  effect  that  he  had  sold  the  property  under 
both  executions  aforesaid.  At  all  events,  it  has  long  and  often 
been  settled  by  the  courts  that  if  ijie  officer  levies  before  the 
expiration  of  the  execution,  he  may  complete  the  sale  as  well 
after  as  before  the  return  day  of  the  writ:  Phillips  v.  Dana^  3 
Scam.  551;  Wood  v.  Golvin,  5  Hill,  281. 

The  issuing,  therefore,  of  the  second  writ  under  the  circum- 
stances stated  in  this  case  neither  added  any  new  power  to  the 
sheriff,  nor  did  it  have  the  effect  to  annul  that  which  he  pos- 
sessed under  the  first  writ;  and  inasmuch  as  it  affirmatively 
appears  from  his  return  that  he  both  levied  and  sold  under  the 
first  execution,  it  would  be  going  far  to  hold  that  this  act  of 
supererogation,  in  placing  an  alia>s  writ  in  the  hands  of  a 
sheriff,  had  the  effect  legally  to  vitiate  the  transaction.  To  so 
hold  would  not  quadrate  veiy  well  with  the  policy  of  the  law 
in  upholding  judicial  sales,  which  this  court  has  so  fully  rec- 
ognized and  laid  down  in  the  cases  of  Hopping  v.  Bumam,  2 
G.  Greene,  89;  Shaffer  v.  Bdander^  4  Id.  201;  Burton  v.  Emer- 
son, 4  Id.  393. 

In  the  case  before  us,  the  judgment,  levy,  and  deed  are  con- 
fessedly unobjectionable.  Where  this  is  so,  under  the  authori- 
ties just  referred  to,  and  which  but  reflect  the  doctrine  of  a 
large  class  of  decisions,  other  omissions  or  irregularities  in  a 
sheriff's  sale  will  not  affect  the  right  or  title  of  an  innocent 
purchaser. 

Affijmed. 

RuijuupTicnf  XT  AflSBOinn  cnr  Buuutiov  Djutimoaiit  Lxavxs  Pbopsbtt 
TO  BS  Tixxir  in  MtiAotioii  of  any  lolMiiting  lien  or  jadgment  thereon: 
Curtia  ▼.  MUlard,  SI  Am.  Deo.  460,  and  note. 

Sals  uhbxb  BzKumov  ajtxb  its  Bxpnunov  is  vor  Invaup  if  the  levy 
WM  made  before  that  time:  CfOda  ▼.  McCheaneif,  20  Iowa»  43S;  ButterJUld  v. 
Walih,  21  Id.  101;  Tharhfffymy.  Aden,  21  Id.  292;  MoomeyY.  Mcm,  22  Id.  386; 
Wright  ▼.  HwotU,  36  Id.  296;  Waikm  ▼.  Wray,  64  Id.  633;  Oom  ▼.  CwrUr,  62 
Id.  666;  and  see  Cauthom  ▼.  IndianapoUs  etc.  R,  R,,  68  Ind.  16^  all  citing 
the  principal  case.  See  farther  on  this  point  the  note  to  Tcung  ▼.  StiM, 
76  Am.  Dec  83^  diieiming  the  sabject. 
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EjEtAUT   V.   GbAWFOED. 
[18  Iowa,  5tt.j 

PAmim  07  TttAonovAL  Traot  ot  QimaaanaT  L4H0^  Bouvdid  jjk» 
Natioablx  Stbxim,  Takbi  fo  Waxsb'b  BDOBi  Tbs  m— nder  line  ie 
not  a  line  of  boQndaiy. 

AoQssnov  BKTwmr  MRAmoB  Lnn  ard  Watib'b  Bdoi  oh  Kathoablk 
Stkiam  Bxlovos  to  the  owner  of  the  adjoining  land. 

Trkspass  quare  clatwttm  /regit.  The  fadB  are  stated  in  the 
opinicm. 

Mwrdoek  and  J7tmt,  for  the  appellant. 
NMe  and  Beehoithj  for  the  appellee. 

By  Court,  Dillon,  J.  The  district  court  not  having  made 
any  finding  of  facts,  the  record  presents  but  one  question  which 
is  properly  the  subject  of  review  in  this  court.  That  question 
is,  Was  the  judgment  of  the  court  below  against  the  weight  of 
evidence,  and  so  against  it  as  to  require  us  to  reverse  it  and 
order  a  new  trial?  In  other  words,  we  are  called  upon  to  de- 
cide whether  the  court  erred  in  refusing  to  sustain  the  plain- 
tiff's motion  for  a  new  trial,  this  motion  being  based  alone 
upon  the  ground  that  the  judgment  appealed  from  was  con- 
trary to  the  evidence. 

The  locus  in  ^uo,  to  which  both  parties  claim  adverse  titles, 
is  in  fractional  section  17,  township  93,  range  2.  The  evi- 
dence, all  of  which  is  before  us,  shows  that  on  the  twenty-fifth 
day  of  January,  A.  D.  1855,  the  plaintiff  obtained  a  deed  for 
the  above  fractional  section,  or  a  portion  thereof,  containing, 
according  to  that  deed,  two  and  sixty-seven  hundredths  acres, 
from  the  county  judge  of  Clayton  County,  it  being  sold  and 
conveyed  to  the  plaintiff  as  part  of  ''the  swamp  and  over- 
sowed lands  situate  in  and  belonging  to  said  county." 

If  the  land  in  question  was  swamp-land,  and  as  such  had 
passed  to  the  county,  it  is  clear  that  this  deed  vested  the 
plaintiff  with  the  title  which  the  county  previously  had,  and 
he  should  have  recovered. 

But  the  defendant  denies  that  it  was  swamp-land;  that  the 
county  ever  had  any  title  to  it,  or  ever  conveyed,  or  could  con- 
vey, title  to  the  plaintiff;  and  he  furthermore  claims  that  he, 
and  not  the  plaintiff,  is  the  owner  of  the  locw  in  quo. 

It  was  shown  on  the  trial  that  the  defendant  owns  the  east 
fractional  half  of  the  southwest  quarter,  section  17,  township 
93,  range  2,  he  claiming  and  using  the  particular  tract  in 
dispute  for  several  years. 
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It  IB  proper  here  to  state  that  the  case  is  not  presented  in 
the  evidence  with  that  degree  of  fallness  and  precision  that  is 
desirable.  The  plats  are  not  clear,  especially  when  compared 
with  each  other.  What  is  all-important,  we  have  not  in  the 
record  before  ns, — the  field  notes  of  the  United  States  survey. 
We  are  not  sure  that  we  have  even  a  plat  of  that  survey. 
Among  other  plats  is  one  which  may  or  not  be  the  map  -or 
plat  of  the  original  survey.  No  explanation  is  given,  and  as- 
suming it  to  be  the  plat,  it  is  so  marked  and  worn  that  it  is 
possible  that  it  may  mislead  us.  Under  these  circumstances, 
we  have  had  to  grope  for  the  facts,  and  it  is  no  fault  of  ours.il 
we  have  not  correctly  apprehended  then . 

The  defendant  claims  the  fractional  eighty  above  named 
(east  fractional  half  of  the  southwest  quarter  of  section  17, 
township  93,  range  2),  and  owned  by  him,  embraces  the  locvs 
in  quo.  This  eighty  borders  on  the  Mississippi  River,  and  is 
made  finctional  by  it,  and  is  divided  by  the  government  sur- 
vey into  lot  3,  containing  31.95  acres,  and  lot  4,  containing 
84.40  acres.  The  locus  in  quo  is  connected  with,  and  wholly, 
or  almost  wholly,  opposite  lot  4,  and  lies  between  the  meander 
line  and  the  river.  '^  It  is  a  low  bottom,  which  at  high  water 
is  overflowed,  but  at  low  water  is  dry.  Owing  to  a  depression 
in  the  ridge,  a  rise  of  five  feet  from  low-water  stage  will  create 
a  current  over  the  low  ground.  This  low  ground  has  been 
raised  from  twelve  to  eighteen  inches  by  deposits  of  dirt  and 
accretions  since  I  first  knew  it '':  Peck's  evidence.  This  over- 
flowed land,  according  to  McClelland's  plat,  which  is  doubt- 
less mainly  correct,  now  contains  8.60  acres,  4.54  acres  being 
south  of  the  slough,  and  4.04  acres  north  of  it,  and  with  no 
slough  or  current  of  the  river  shown  as  running  between  it 
and  the  water  of  the  main  stream.  Among  other  matters  left 
indeflnite  or  uncertain  is  the  exact  locus  in  quo.  But  the 
plaintiff*  testifles  that  '^  there  had  been  cut  by  Crawford  a 
small  quantity  of  wood  and  trees  on  the  premises  claimed  by 
the  plaintiff,  north  of  the  slough,  and  east  of  or  in  front  of 
Cra\rford's  land." 

Taking  this  to  be  the  locus  in  quo^  it  is  not  divided  from 
Crawford's  other  land  by  any  slough  or  channel  or  current 
of  the  river,  but  is  a  low  bottom  directly  connecting  the  other 
land  with  the  river,  and  subject  to  overflow  in  high  water. 

Upon  the  whole  evidence  as  it  is  now  before  us,  we  are  of 
the  opinion  that  in  selling  the  fractional  eighty  above  named, 
the  government  intended  to  sell  all  the  land  to  the  river;  who- 
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ever  bought  it  became  a  riparian  proprietor  on  the  river.  At 
the  time  of  the  survey  by  the  United  States,  which  might 
have  been  in  a  high  stage  of  water,  there  was  not  enough  land 
to  make  a  foil  eighty  or  a  full  forty  acre  tract.  For  it  has 
been  the  settled  policy  of  Congress  to  survey  the  public  lands 
in  square  figures,  and  to  extend  the  subdivisions  authorized 
by  law  as  far  as  possible  in  square  figures  to  the  lowest  de- 
nomination: Brown  v.  ClemenUj  3  How.  663.  And  see  act  of 
Congress  directing  boundary  lines  to  be  extended  '^to  the 
watercourse,"  Act  of  February  11,  1805,  2  Stats,  at  Large, 
sec.  2,  p.  313;  Act  1796, 1  Id.  464. 

We  can  see  no  reason  why  the  government  should  wish  to 
reserve  a  few  acres  of  overflowed  lands,  and  no  evidence  that 
they  did  so  reserve  it.  The  case  at  bar  bears  a  very  striking 
resemblance  to  that  of  MiddUton  v.  Pritchard,  3  Scam.  510 
[38  Am.  Dec.  112],  where  it  was  decided  that  the  riparian 
proprietor  owned  the  low  ground  or  peninsular  outside  of  the 
meander  line,  and  which  very  nearly  corresponds  in  character 
to  the  tract  in  dispute  in  this  case.  The  court  placed  their 
decisions  upon  the  ground  that  such  proprietor  owned  to  the 
center  thread  of  the  current 

In  McManus  v.  CarmUhaely  3  Iowa,  1,  this  court  adopted  a 
different  rule  as  to  the  extent  of  riparian  proprietorships  on 
the  Mississippi.  To  the  decision  of  the  present  case,  it  is 
not  necessary  to  determine  which  is  the  better  or  correct  rule. 

As  we  understand  the  testimony,  the  government  plat  of 
the  survey  referred  to  in  the  patent  represented  the  fractional 
eighty,  now  owned  by  the  defendant,  and  which,  we  hold,  em- 
braces the  locos  in  quo  as  bounded  upon  the  river.  It  showed 
no  intermediate  tract  between  that  and  the  river.  There  was 
no  such  tract  reserved.  The  plaintiff's  theory  seems  to  be 
that  defendant  is  only  entitled  to  the  quantity  of  land  called 
for  in  the  patent  and  shown  on  the  plat;  that  the  grant  is 
limited  to  the  meandered  line.  This  is  an  error.  The  gran- 
tee gets  all  down  to  the  river,  be  it  more  or  less.  The  line 
is  meandered  chiefly  to  obtain  the  quantity;  and  the  mean- 
der line  is  not  a  line  of  boundary.  As  above  remarked,  the 
government  plat  shows  defendant's  land  to  abut  upon  and  to 
be  made  fractional  by  the  watercourse;  and  a  grant  of  it  by 
the  government  will  at  least  extend  to  the  water,  so  as  to  give 
the  grantee,  under  all  circumstances,  the  full  benefit  of  the 
river  front.  Once  a  riparian  proprietor,  always  so;  because 
accretions,  or  newly  formed  ground,  belong  to  such  proprietor, 
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jure  g&i..fiumj  and  because  the  government  cannot  afterward 
grant  sueh  accretions,  or  newly  formed  ground,  to  another. 
The  law  is  wise  and  just.  If  the  action  of  the  river  had 
gradually  worn  away  the  defendant's  land  after  the  purchase 
from  the  United  States,  the  loss  would  have  been  his. 

To  compensate  him  for  risk  of  loss  in  this  manner,  as  well 
as  to  preserve  to  him  the  benefits  of  his  water-front,  the  law 
gives  him  (see  authorities  below  cited)  the  advantage  of  any 
gain  by  accretions  or  alluvial  deposits.  If  the  locus  in  ^0  was 
in  existence  when  the  land  was  surveyed  and  sold  by  the 
United  States,  it  not  being  reserved,  and  the  official  plat  show- 
ing the  tract  now  owned  by  the  defendant  to  extend  to  the  river, 
no  right  to  or  over  any  of  tiie  ground  could  subsequently  be  sold 
by  the  government,  nor  acquired  by  the  plaintiff,  not  even 
though  the  locus  in  quo  be  situated  between  the  river  and  the 
meandered  line  of  the  original  survey. 

If,  on  the  other  hand,  the  locus  in  quo  has  been  gradually 
formed  since  the  survey  and  sale,  this  addition  or  increment 
belongs  to  the  defendant  by  virtue  of  the  principle  that  ground 
gained  by  alluvion  belongs  to  the  owner  of  the  adjoining  land: 
Consult^  on  the  above  propositions,  Coop.  Just.  74;  Inst.  1,  2, 
28;  Puff.  4, 7, 12;  Bract.,  b.  2,  c.  2;  De  Jure  Maris,  c.  6;  Angell 
on  Watercourses,  sees.  53,  54,  55;  3  Kent's  Com.  519;  Kir^  v. 
Yarborot^ghj  3  Bam.  &  C.  91;  New  Orleans  v.  United  States^ 
10  Pet.  662;  Deerfidd  v.  Pliny  Arms^  17  Pick.  41  [28  Am.  Pec. 
276];  2  Public  Land  Opin.  and  Inst  758,  850;  Ex  parU  Jen- 
nings^  6  Cow.  518  [16  Am.  Dec.  447],  note,  and  cases.  And  as 
to  riparian  rights,  see  also  Orant  v.  City  of  Davenport^  18  Iowa, 
178;  Lorman  v.  Bensonj  8  Mich.  18  [77  Am.  Dec.  435]  (1866); 
Prosser  v.  Wapello  County,  18  Iowa,  327;  Prosser  v.  Davis,  18  Id. 
367;  and  recent  case  of  Jones  v.  Soulard,  24  How.  41  (I860), 
in  which  it  is  even  held  that  riparian  proprietors  upon  the 
Mississippi  River  are  entitled  to  all  accretions  as  far  out  as 
the  middle  of  the  stream;  Lamb  v.  Rickets,  11  Ohio,  311,  313. 

Finally,  the  points  decided  by  the  court  in  this  case  are: 

1.  That  the  plaintiff,  having  proved  no  actual  possession  of 
the  ground  in  controversy,  could  not  recover  on  that  ground; 

2.  The  plaintiff  did  not  establish  a  satisfactory  legal  title,  for 
whether  the  defendant,  under  McManus  v.  Carmiehael,  3  Iowa, 
1,  had  or  had  net  title  to  the  locus  in  quo  (assuming  it  to  be 
below  high-watet  mark),  we  are  of  opinion  that  the  government 
having  sold  the  land  to  the  defendant,  referring  to  a  plat  which 
bounded  the  land  by  and  upon  the  river,  cannot,  by  any  sub- 
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sequent  action  or  grant  to  another,  cut  off  the  defendant's  right 
to  the  fill!  benefit  of  his  river  front,  or  deprive  him  of  any  of 
the  incidents  of  riparian  proprietorships,  and  this  although 
the  land  thus  subsequentij  granted  was  afterward  newly 
formed  or  elevated  above  the  river  by  alluvion,  and  lies  out- 
side of  the  meander  line  and  between  it  and  the  present  edge 
of  the  water. 
Affirmed. 


Dksd  BouiTDiD  OH  NATioABUi  SiBiAM,  Wbat  Ookvstb:  See  MIddkkm 
▼.  PrUekard,  38  Am.  Deo.  112;  Jcmm  t.  Jatme^^  42  Id.  809;  Fiker.  Mamroe, 
68  Id.  751. 

AooBJRiox  BsLONOs  TO  OwvsB  ov  AsjODrmo  Lahd:  8pigeimr  v,  Coomr^ 
64  Am.  Deo.  766,  tnd  note. 

Thjb  PsmciPiL  CASK  18  omD  in  Mtmer  ▼.  Henhey,  42  lonrai  864,  to  the 
point  that  meander  lines  are  ran,  not  ae  bonndaiy  lines,  hot  for  the  pnipose 
of  defining  the  sinnosities  of  the  banks  of  the  stream,  and  as  a  means  of  asoer- 
taining  the  quantity  of  land  in  the  feaotionsl  tract  sabjeot  to  sale;  sad  it  is 
referred  to  in  Boifnkm  v.  ifiBer,  22  Id.  682;  on  the  qnestioa  of  ownership  of 
lands  on  a  slough. 


Yates  v.  Squibes. 
ru  IOWA,  ».j 

Misnni  n  Lxabls  iob  Tobis  of  ms  Sbbvamt  Dom  or  Ooubsi  or  hd 
EMFLonaarr,  thoagh  done  witfaoat  his  authority,  or  even  sgsinst  bis 
fzpress  directions. 

BVFOHBIBQJTr    Of    MlfllSR    10E   TOBXS   OF   QtRVASt   ObOWB    OUT   OF,   IS 

measured  by,  and  begins  and  ends  with,  his  oontKol  of  the  semat; 
hence  he  is  not  liable  for  an  act  committed  after  the  serrice  iz  ended,  no 
matter  how  soon  after  it  is  coDamitted. 

Action  by  Yates  against  John  A.  Squires  and  his  scm, 
Thomas  Squires,  for  the  value  of  a  mare  alleged  to  have  been 
killed  by  the  wrongful  act  of  the  son  under  the  command  of 
his  father.  Verdict  was  rendered  against  John  A.  Squires 
alone,  and  he  appeals.    The  opinion  states  the  case. 

W.  0.  Hammond^  for  the  appellant. 

C.  R.  Scoiij  for  the  appellee. 

By  Court,  Cole,  J.  The  plaintiff  and  defendant  owned 
lands  adjoining,  which  were  inclosed  in  common,  there  being 
no  partition  fence;  their  horses  had  been  ar customed  to  run 
in  the  common  inclosure.  On  the  day  the  mare  was  killed, 
the  defendant,  on  leaving  home,  directed  his  son  Thomas  to 
turn  the  plaintiff's  mare  out  of  the  lot  inclosed  in  common,  if 
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she  got  in  there,  which  was  all  the  direction  he  gave  him  in 
the  matter.  The  mare,  being  found  in  the  indosiire,  was 
turned  out  into  the  road  by  the  son.  After  she  had  been  out 
about  fifteen  minutes,  two  of  the  plaintiff's  little  boys  were 
endeavoring  to  drive  her  past  the  house  of  defendant  towards 
their  home,  and  his  son  Thomas  stood  in  the  road  to  prevent 
them  from  doing  so;  and  as  the  mare  came  up  to  go  past,  he 
struck  her  with  his  whip,  whereupon  the  mare  jumped  upon 
the  fence  and  was  injured,  from  which  injury  she  died  that 
evening.  The  defendant  did  not  return  home  or  have  any . 
knowledge  of  the  accident  until  after  it  occurred.  The  plain- 
tiff also  proved  the  value  of  the  mare.  This  is,  in  substance, 
all  the  evidence.  The  jury  found  for  plaintiff  the  value  of  the 
mare,  and  the  defendant  moved  for  a. new  trial,  on  the  ground 
that  the  verdict  was  not  sustained  by  sufficient  evidence.  The 
court  overruled  the  motion,  and  rendered  judgment  on  the  ver- 
dict, which  is  the  only  error  complained  of. 

It  is  not  claimed  on  the  part  of  plaintiff  that  the  defendant 
is  liable  by  reason  of  the  relation  of  parent  and  child,  nor 
could  it  be.  But  his  liability  is  sought  to  be  placed  on  the 
relation  of  master  and  servant,  growing  out  o!  the  express 
authority  or  command  to  turn  the  animal  out  of  the  common 
incloeure.  A  master  is  liable  for  the  torts  of  his  servant,  done 
in  the  course  of  his  employment,  although  they  are  done  with- 
out his  authority,  or  even  against  his  express  directions:  Story 
on  Agency,  sees.  462-456,  and  authorities  cited;  1  Parsons  on 
Contracts,  87,  and  notes  and  cases  cited;  Dcnaldfon  v.  JtfinM- 
9ippi  and  Missouri  R.  R,  Co.j  18  Iowa,  280. 

But  this  responsibility  of  the  master  grows  out  of,  is  meas- 
ured by,  and  begins  and  ends  with  his  control  of  the  servant: 
1  Parsons  on  Contracts,  88,  and  note  a,  6.  The  application 
of  these  elementary  rules  to  the  case  at  bar  will  enable  us 
to  determine  as  to  the  correctness  of  the  ruling  of  the  court 
below. 

The  master  directed  the  servant  to  turn  the  mare  out  of  the 
pasture.  If,  in  the  execution  of  this  order,  the  servant  had 
done  the  wrong  which  produced  the  damage,  the  liability  of 
the  master  would  be  unquestioned.  But  after  the  servant 
had  fully  discharged  this  duty,  and  the  control  of  the  master, 
in  that  service,  was  ended,  he  committed  the  wrong  com- 
plained of.  The  fact  that  the  wrongful  act  was  done  shortly 
^fler  the  performance  of  the  other  act  which  he  was  directed 
to  do  cannot  change  the  liability  of  the  master.    If  that  ser- 
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Tice  was  ended,  it  is  immaterial  whether  it  had  been  ended 
fifteen  minutes  or  fifteen  days.  The  act,  in  either  case,  not 
being  done  in  the  service  of  the  master,  he  is  not  liable  for  it 

The  evidence  shows  that  the  service  under  the  direction  of 
the  defendant  was  ended,  and  that  the  wrongful  act  was  done 
outside  of  the  master's  service.  And  hence  the  court  erred  in 
refusing  to  set  aside  the  verdict  and  grant  a  new  trial. 

Reversed. 


Master  is  RssPONffiBLi  roR  Torts  of  Ssrvant  Ck>itMiTrED  ut  ku  8xr- 
VXCB:  Andrtu  v.  Bbwa/rd^  S4  Aift.  Dec.  680,  and  note;  even  thoagh  the  met 
be  willful:  Hageratown  v.  Adams  Bxprtu  Co.,  84  Id.  499;  Korah  ▼.  (%  qf 
OUawa,  83  Id.  265;  PmnayUtama  R,  B,  Co.  ▼.  Fondrwr,  82  Id.  620,  and  note 
626;  bat  see  Cox  ▼.  Keahey,  76  Id.  826;  bnt  the  mle  of  rupondecU  superior 
ceases  when  the  relation  of  superior  and  subordinate  ceases:  Clark  v.  Fry,  72 
Id.  690,  and  note  699;  the  mle  being  that  the  master's  responsilMlity  for  the 
torts  of  his  serrant  grows  oat  of,  is  measored  by,  and  begins  and  ends  with 
his  control  over  the  acts  of  the  senrant:  MdQukre  v.  Qrainif  67  Id.  49,  and  note 
60;  see  also  the  note  to  Hagain  v.  Fromdmos  tic  It.  B.  Co.,  62  Id.  879-389. 


Obossen  V.  Whitb. 

\l»  Iowa,  ]jOI.J 

MoRTOAan  has  Rioar  to  Rsdbem  Land  ntOK  Bale  vndkb  EzBoonovy 
though  the  liability  secared  by  the  mortgage  is  a  contingent  one  wfaioh 
may  never  ripen  into  a  certainty. 

Defect  ix  PErrnoN  WniCH  should  bs  AaaAniWP  bt  Divitrrsr  is  Ojveb 
BY  Verdict. 

OBJEcnoNs  TO  Admission  of  Evidsxob  hot  Taxbn  im  Lowhr  Court  can- 
not 1>e  raised  un  appeal. 

Action  for  an  alleged  breach  of  contract.  It  appeared  that 
the  defendant,  White,  recovered  a  judgment  against  the  plain- 
tiff, Crossen,  and  one  Mooreland  for  $1,272  upon  a  note,  of 
which  Mooreland  was  the  maker  and  Crossen  a  surety  merely. 
To  indemnify  Crossen,  Mooreland  conveyed  to  him  a  certain 
lot  of  land,  and  took  his  bond  to  reconvey  the  lot  upon  being 
released  from  liability  on  the  judgment,  and  Crossen  arranged 
that  White  should  receive  the  rent  of  the  lot.  Afterwards, 
White  had  the  lot  sold  under  execution,  and  bought  it  in  at 
the  sale  for  three  hundred  dollars.  Before  the  expiration  of 
the  time  for  redemption,  Crossen  notified  White  that  he  was 
going  to  redeem  the  lot,  and  White  thereupon,  in  consideration 
that  Crossen  would  not  redeem,  agreed  to  sell  the  lot  as  soon 
as  he  could  get  a  fair  price,  and  to  pay  Crossen  the  surplus  of 
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the  proceeds  over  and  above  the  three  hundred  dollars  bid  by 
him  for  it;  and  Crossen  in  consideration  of  this  agreement  did 
not  redeem.  White  sold  the  lot  for  seven  hundred  dollars,  but 
before  the  sale  he  had  made  the  balance  of  his  judgment  out 
of  Crossen's  property.  Crossen  then  demanded  of  White  the 
excess  of  four  hundred  dollars  which  White  had  agreed  to  pay 
him,  and  also  the  rent  received  by  White  after  the  lot  was 
conveyed  to  Crossen  and  before  its  sale  under  execution  to 
White.  White  refused  to  pay  these  demands,  and  Crossen 
then  brought  this  suit.  Judgment  was  rendered  tor  the  plain- 
tiff for  the  excess  of  four  hundred  dollars  and  for  the  rent 
demanded.  The  defendant's  motion  for  a  new  trial  was  over- 
ruled, and  he  now  appeals. 

Z.  T.  Fisher,  for  the  appellant 

Crookham  and  Rhinebartf  and  John  B.  Bareroft^  for  the  ap* 
pellee. 

By  Court,  Colb,  J.  The  first  point  made  by  the  appellant 
is,  that  the  plaintiff  Crossen  has  not  shown  that  he  had  any 
such  interest  in  the  lot  in  question,  at  the  time  of  the  alleged 
agreement  with  defendant,  as  would  entitle  him  to  redeem. 
This  is  based  upon  the  ground  that  the  plaintiff  was  only  a 
mortgagee,  and  held  the  mortgage  to  secure  him  against  a 
contingent  liability,  and  had  not,  at  the  time  of  the  agree- 
ment, been  damnified  in  any  manner  whatever. 

Revision:  *'  Section  8334.  Any  creditor  whose  claim  becomes 
a  lien  prior  to  the  expiration  of  the  time  allowed  by  law  for 
the  redemption  by  creditors  may  redeem.  A  mortgagee  may 
thus  redeem  before  or  after  the  debt  secured  by  the  mortgage 
falls  due."  The  plaintiff,  being  a  mortgagee,  had  the  right, 
under  *this  section  of  the  Revision,  to  redeem,  although  the 
liability  secured  by  the  mortgage  was  a  contingent  one,  and 
might  possibly  never  ripen  into  a  certainty.  The  fact  that  he 
held  a  mortgage  upon  the  property,  to  which  he  might  be 
compelled  ultimately  to  resort  to  obtain  payment  of  the  lia- 
bility secured  by  it  is  sufScient  to  entitle  him  to  redeem.  It 
is  true,  as  a  general  rule,  that  more  or  less  uncertainty  exists 
in  the  case  of  every  mortgage,  whether  the  mortgagee  will  be 
compelled  to  resort  to  the  mortgaged  property  to  collect  the 
debt  secured  by  it;  for  the  debtor  may  pay  the  debt  without 
such  resort.  This  doubt,  however,  does  not  affect  the  mort- 
gagee's right  to  redeem,  nor  does  the  addition  of  a  still  further 
doubtt  AS  to  whether  the  debt  secured  will  ever  become  fixed 
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and  certain,  defeat  that  right.  It  is  sufficient  if  the  mort- 
gagee may  eyentually  have  to  resort  to  the  mortage  security. 

It  is  farther  claimed  by  appellant  that  the  plaintiff  has  not 
averred  in  his  petition  that  he  was  the  owner  of  the  Ioi|  or 
mortgagee,  or  possessed  of  any  interest  therein,  and  therefore 
he  could  not  recover  under  such  petition,  in  any  event.  If 
the  petition  was  vulnerable  to  this  objection,  it  should  have 
been  assailed  by  motion  or  demurrer;  such  defect  is  cured  by 
the  verdict:  Cotea  v.  City  of  Davenport^  9  Iowa,  227;  NoUen  v. 
Wisner,  11  Id.  190. 

2.  The  only  other  point  made  by  counsel  for  appellant  is, 
that  the  parol  contract,  as  alleged  in  the  petition,  whereby 
White  agreed  to  allow  plaintiff  all  he  could  sell  the  lot  for, 
over  his  bid,  was  an  agreement  for  the  transfer  of  an  interest 
in  real  property,  and  is  therefore  within  the  statute  of  frauds 
and  void. 

Without  stopping  now  to  discuss  the  question,  whether, 
under  our  Revision,  the  position  assumed  by  the  appellant  is 
or  not,  in  any  case,  correct  law,  we  remark  that  our  statute 
(Revision,  sec.  4006)  simply  provides  that  ''no  evidence  of 
such  contract  shall  be  competent"  unless  in  writing.  In  this 
case,  the  parol  evidence  was  received  without  objection,  and 
fully  sustains  the  plaintiff's  case.  The  defendant  having 
failed  to  object  to  the  testimcmy  at  the  proper  time,  or  at  any 
time,  in  the  district  court,  cannot  avail  himself  of  any  objec- 
tion to  it  in  this  court. 

Affirmed. 


OBjsonoN  NOT  Mads  ur  Lowsa  Ooubt  wnx  not  bs  BxraxTAXgWD  on 
Appeal:  HaidrUiton  ▼.  St,  L<mi$  tic  R.  B.  Co.,  S4  Am.  Deo.  76^  and  note; 
Bawla  ▼.  Am,  M.  L,  Ina.  Co,,  S4  Id.  2S0.  DefeotiYe  pleading  fomuhee  no 
ground  for  error,  where  no  advantage  is  taken  of  the  defect,  either  by  denmr> 
rer  or  by  motion  in  aiiest  of  judgment:  Martin  ▼.  WM,  39  Id.  363.  The 
principal  case  is  cited  to  the  point  that  a  judgment  by  de&nlt  will  not  be 
reversed  as  erroneous  on  the  ground  that  the  petition  &iled  to  state  a  canst 
of  action  until  a  motion  to  correct  the  error  has  been  mads  In  the  lower 
court  and  there  overruled:  Wd)9ter  v.  Cedar  BapkU  <md  SU  PmU  R.  E.  Cbu» 
27Iow%818|  iS^feiANi  V.  ^rotf/SeU,  88  Id.  699. 
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Clabk  v.  City  of  Des  Moinbs. 

[19  Iowa,  199.] 

Aonraiy  QmoKRs,  ok  xven  Citt  Comrcn.  of  MuimnPAL  CoBsaEJOBom 
cannot  bind  the  coiporation  when  they  tranaoend  their  Iswf  ol  powenm 
aad  a  city  warrant  is  subject  to  this  nde,  notwithstanding  it  is  negoti- 
able in  form. 

Btvrt  Os^  is  Chabobd  with  Knowubdob  or  Natuiui  ov  Duths  ajku  Ex- 
TINT  or  Powers  of  the  officers  and  l^gialatiTe  body  of  a  nmnioipal  cor- 
poration, since  they  are  merely  the  public  agents  of  the  eofporatocsy  aad 
their  duties  and  powers  are  prescribed  by  statute. 

MUHIDIPAL  COBPORATION    MAT  8bT  UP  PUU  OF  UlTBA  VxRBB   or   ItS   OWB 

want  of  power  under  its  charter  or  oonstitnent  statute  to  enter  into  a 
given  contract  or  to  do  a  given  act  in  violation  or  excess  of  its  oorponAe 
authority. 

KlOOTIABILITr  WILL  HOT  VaLIDATI  ObLIOASIOKS  WHUOH  ABB  HOT  BlBlXDM 

beoause  of  a  want  of  power  to  make  or  issue  them. 
Oirr  Wabbamts  abb  im  Lbqal  Effbot  PBoiosaoBT  Nom,  not  Bzlu  ov 

BZGBAliaB. 
MUHIOIPAL   COBPOBATIONS    HATB  SUCDB    POWBBS   ORLT  AB   ABB   BZFBaHLT 

Obabtkd,  and  such  incidental  ones  aa  are  necessary  to  make  those  powvn 
srailable  and  essential  to  effsctuate  the  purposes  of  the  corporation;  and 
their  powers  are  strictly  construed. 

OmsBBs  OF  Cirr  batb  No  Powbb  to  Issub  Nbootiablb  Papbb  for  claims 
and  demands  against  the  city  when  they  have  no  express  authorityp  and 
the  existence  of  such  a  power  is  not  necessary,  as  an  incident,  to  those 
granted,  or  to  carry  out  the  purposes  and  objects  of  the  corporation. 

Bob  A  FiDB  Holdbb  of  Wabbabts  Dbawn  bt  Officebs  of  drr  upob 
Tbbasobt,  in  taking  the  warrants,  is  bound  at  his  peril  to  ascertain  the 
nature  and  extent  of  the  power  of  the  officers  and  the  dty. 

Waht  of  Cobfobatb  Powbb  OB  Waht  of  Authobitt  ni  Mdnhgifal  Own* 
OBBS  cannot  be  supplied  by  their  unanthcrized  acts  or  repreaentationa. 

Cett  Wabbants  Issubd  nr  SixiBFAonoN  of  Judombmt  AaAmar  Citt  at  the 
rate  of  one  dollar  in  warrants  for  every  seventy-five  cents  due  on  the 
judgment  are  usurious. 

It  is  Doubtfitl  wmbjiibb  Mvnioipal  Gqbtqbation  is  Bonim  bt  Actiob 
OF  its  Coubcil  in  agreeing  to  pay  a  sum  dearly,  distinetly,  and  ascer- 
tainably  greater  than  is  legally  due. 

Whbbb,  iniDBB  Ohabtbb  of  Crrr,  Oabb  of  Boads  abd  Stbbbts  is  Cob- 
fobatb Mattxb,  and  for  road  debts  city  is  unconditionally  liable  as  for 
other  debts,  this  liability  cannot  be  controlled  or  varied  by  the  form  in 
which  the  warrants  are  drawn  or  worded  by  the  municipal  officers;  and 
hence,  though  the  warrants  are  drawn  payable  out  of  a  particular  road 
fund,  the  liability  of  the  dty  is  still  general,  and  not  conditioned  upon 
the  exirtenoe  of  such  funds  in  the  treasury. 

MmnCIPAL  COBPOBATION  OAHBOT  BbBOT  TOLL-BBIDOB  AND  LbVT  AHD  CoL- 

LBor  Tolls  unless  authorised  by  the  law  of  the  state. 
Cnr  BAB  No  Powbb  to  Bbbgt  Bbidg^  bethbb  bt  Ixbxlf  ob  Joihtlt 
WITH  Individual^  or  to  aid  in  its  erection  by  a  loan  of  the  corporate 
credit*  under  a  power  in  its  diarter  "to  in^rove  sidewalks,  alleys,  and 
streets,"  and  "  to  make  by-laws  necessary  and  proper  for  the  gpod  ragn* 
safety,  and  health  of  the  dty." 
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drr  HAB  Ho  Powxb  to  Loah  xn  CuxBfa  ob  Maks  zib  AoranMODAnaii 
Pafkh  for  the  benefit  of  oitimiB»  to  enable  tfaem  to  ezecate  prhrate  en- 
terpriaee. 

BuxLDiNa  or  Sidxwalks  n  laaaDurm  Muviozpal  Qbjsot  under  the  char- 
ter of  DesMoinee. 

WAiuumB  laaoKD  bt  Cett  nr  Oonsidkbatioh  or  Illsqal  Sobip  issned 
previonaly  by  the  dty  in  payment  of  bona  JSde  debts  or  in  exchange  for 
▼alid  city  wamnts  are  Ti^d»  and  not  open  to  the  objection  of  illegally 
of  consideration. 

Cnrr  Wabbaiits  abb  AninwBniui  nr  EvnnHca  wathout  FBOor  or  Gbn- 
lTZ2fBirB88  or  SiOHATUBB  oT  of  aathflrity  to  issue  them,  in  an  action  npon 
them  against  the  city,  if  they  are  set  oat  in  the  petition  by  copy  and 
execution  is  not  denied  vnder  oath. 


Action  upon  city  warrants  or  orders.  The  plaintiff  was 
not  the  payee  of  any  of  them  but  sned  as  assignee  or  holder. 
Some  of  the  warrants  were  payable  out  of  the  "  general  fimd/' 
and  a  copy  of  one  of  them  is  as  follows:  ^'  No.  783.  City  war- 
rant. $8.00.  Des  Moines,  Iowa,  October  21,  1862.  To  the 
Treasurer  of  the  City  of  Des  Moines:  Pay  U.  H.  White  or 
bearer  eight  dollars  out  of  any  moneys  in  the  general  fund 
not  otherwise  appropriated.  Thos.  Cavanaugh,  Mayor.  At- 
test: H.  W.  King,  Recorder."  Indorsed,  "  Presented  Novem- 
ber 24,  1862.  J.  E.  Hull,  City  Treasurer."  Other  of  the 
warrants,  in  form  the  same  as  the  above,  and  payable  to  M. 
P.  Turner  or  bearer,  "  out  of  any  moneys  in  the  West  Side 
road  fund  not  otherwise  appropriated."  And  others  were  in 
the  same  form  payable,  to  different  persons  or  bearer,  ''out  of 
any  moneys  in  the  East  Side  road  fund  not  otherwise  ap- 
propriated." Some  of  the  warrants  payable  out  of  the  general 
fund  were  indorsed,  ''Issued  for  scrip  surrendered,  and  bear- 
ing six  per  cent  interest,  from  January  17, 1860.  H.  W.  King, 
Recorder.  Presented  January  14,  1863.  J.  E.  Hull,  City 
Treasurer."  Judgment  in  the  district  court  was  rendered  fat 
the  plaintiff,  partly  upon  demurrer  and  partly  upon  the  ver- 
dict of  a  jury.    The  defendant  appeals. 

Polk  and  HvhbeUj  for  the  appellant. 
PhiUipa  and  Ph4Uip8j  for  the  appellee. 

« 

By  Court,  Dillon,  J.  The  plaintiff  is  the  assignee  of  the 
orders  or  warrants  in  the  suit.  It  is  not  alleged  in  the  an- 
swer, nor  was  it  shown  on  the  trial,  that  he  was  not  a  bona 
fide  holder  of  these  instruments  for  value,  and  without  notice 
of  matters  now  pleaded  as  defenses  thereto.  It  is  claimed  by 
the  plaintiff  that  the  warrants  being  signed  by  the  proper 
officers  of  the  city,  authenticated  by  its  corporate  seal,  and 
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negotiable  in  form,  he,  as  the  innooent  holder  thereof,  stands, 
like  a  similar  holder  of  ordinary  mercantile  paper,  free  from 
and  unaffected  by  the  equities  and  defenses  which  the  city  set 
up  in  bar  of  his  recovery.  , 

This  view  of  the  law  was  the  one  adopted  by  the  court  be- 
low in  its  rulings  prior  to  and  upon  the  trial.  Thus,  after 
stating  the  law  applicable  to  the  warrants  issued  for  ^'  scrip 
surrendered," — as  to  which  more  will  presently  be  said, — the 
court  charged  the  jury  as  follows:  "As  to  all  the  other  war- 
rants, they  are  negotiable,  and  there  is  no  evidence  tending 
to  show  that  they  were  issued  without  authority  or  without 
consideration;  all  evidence  of  this  kind  having  been  excluded, 
because  it  was  not  shown  or  offered  to  be  shown  that  the  plain- 
tiff had  knowledge  of  such  defenses;  and  if  you  believe  from 
the  evidence  that  the  warrants  were  issued  by  the  defendant, 
and  that  plaintiff  is  the  owner  thereof,  you  will  find  for  him  as 
to  all  such  warrants."  So  the  bill  of  exceptions  recites  that 
'^the  defendant,  on  the  trial,  offered  to  show  by  the  record  of 
the  proceedings  of  the  city  council,  that  all  of  said  warrants 
were  issued  without  any  authority  from  the  said  city  council, 
and  without  any  vote  of  said  council  authorizing  the  same," 
but  this  evidence  the  court  refused  to  receive,  because  the  war- 
rants were  negotiable,  and  there  was  no  offer  to  show  that  the 
plaintiff  took  them  with  notice  of  such  defect  or  irregularity. 

This  view  of  the  law  is,  we  think,  erroneous.  If  my  name 
be  signed  to  a  promissory  note  by  a  person  representing  him- 
self to  be  my  agent,  but  "  without  any  authority  "  from  me,  I 
am  not  bound;  and  I  am  no  more  bound  because  the  obli- 
gation has  been  put  in  a  negotiable  form  than  if  it  has  been 
put  in  a  form  not  negotiable. 

And  the  same  rule  must  and  does  apply  to  paper  purporting 
to  be  issued  by  the  agents  or  officers  of  public  or  municipal 
corporations.  The  general  principle  oiflkw  is  well  known  and 
definitely  settled,  that  the  agents,  officers,  or  even  city  council 
of  a  municipal  corporation,  cannot  bind  the  corporation  when 
they  transcend  their  lawful  and  legitimate  powers. 

This  doctrine  rests  upon  this  reasonable  ground:  The  body 
corporate  is  constituted  of  all  of  the  inhabitants  within  the 
corporate  limits.  The  inhabitants  are  the  corporators.  The 
officers  of  the  corporation,  including  the  legislative  or  govern- 
ing body,  are  merely  the  public  agents  of  the  corporators. 
Their  duties  and  their  powers  are  prescribed  by  statute. 
Every  one,  therefore,  may  know  the  nature  of  these  duties 
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and  the  extent  of  these  powers.  These  considerations,  as  wcU 
as  the  dangerous  nature  of  the  opposite  doctrine,  demonstrate 
the  reasonableness  and  necessity  of  the  rule,  that  the  corpo- 
ration is  bound  only  when  its  agents,  by  whom,  from  the  very 
necessities  of  its  being,  it  must  act,  if  it  acts  at  all,  keep 
within  the  limits  of  their  authority.  Not  only  so,  but  such  a 
corporation  may  successfully  interpose  the  plea  of  tdtra  vires: 
that  is,  set  up  as  a  defense  its  own  want  of  power  under  its 
charter  or  constituent  statute  to  enter  into  a  given  contract  or 
to  do  a  given  act  in  violation  or  excess  of  its  corporate  power 
and  authority.  The  cases  asserting  these  principles  are 
numerous  and  uniform;  some  of  the  more  important  and 
striking  onefl  need  only  be  cited:  Mayor  of  Albany  v.  Cwdiff 
(city  not  liable  for  negligently  building  bridge  under  an  un- 
constitutional statute),  2  N.  Y.  165  (1849);  reversing  S.  C, 
2  Barb.  190;  Cuyler  v.  TrusteM  of  Rochester  (laying  out  street 
contrary  to  charter),  12  Wend.  166  (1834);  Hodges  v.  Buffalo 
(4th  of  July  appropriation),  2  Denio,  110  (1846);  Halstead  v. 
Mayor,  3  N.  Y.  430  (1850) ;  MaHin  v.  Mayor,  1  Hill,  545;  Boone 
V.  Utica,  2  Barb.  104;  ComeU  v.  Guilford^  1  Denio,  510;  Boy- 
land  V.  Mayor  and  Aldermen  of  New  York,  1  Sand.  27  (1847); 
DiU  V.  Wareham,  7  Met  438  (1844);  Vincent  v.  Nantttcket,  12 
Cosh.  103, 105  (1858),  per  Merrick,  J.;  Sutson  v.  Kempton,  13 
Mass.  272  [7  Am.  Dec.  145];  Parsons  v.  InhabitarUs  of  Ooshen, 
11  Pick.  396;  Wood  v.  Inhabitants  of  Lynn,  1  Allen,  108  (1861) ; 
Spaulding  v.  Lowell,  23  Pick.  71;  MitcheU  v.  RocUand,  45  Me. 
496  (1858);  S.  C,  41  Id.  363  [66  Am.  Dec.  252];  Anthony  v. 
Adams,  1  Met.  284  (1840);  Western  College  v.  Cleveland,  12 
Ohio  St.  375  (1861);  Commissioners  v.  Coz,  6  Ind.  403  (1855); 
Inhabitants  v.  Weir,  9  Id.  224  (1857);  Smead  v.  Indianapolis, 
Pittsburgh,  offid  Cleveland  R.  R.  Co.,  11  Id.  104  (1858);  Brady 
V.  Ifayor,  20  N.  Y.  Z12:  Appleby  v.  Mayor  etc.,  15  How.  Pr.  428; 
Estep  V.  Keokuk  Comly,  18  Iowa,  199,  and  cases  cited  by 
Cole,  J.;  Clark  v.  Polk  County,  19  Id.  247. 

Negotiability  will  not  validate  obligations  which  are  not 
binding,  because  of  a  want  of  power  to  issue  them:  Oofdd  v. 
Sterling  (action  on  loan  bonds),  23  N.  Y.  464;  S.  C,  1  Am. 
Law  Reg.,  N.  S.,  290;  and  note  of  Professor  Dwight  thereon,  a 
portion  of  whose  remarks  are  so  strikingly  in  point  that  we 
quote  them:  "It  seems  entirely  dear/'  he  observes  (Id. 
297),  "that  no  representation  by  an  agent  can  even  establish 
the  fact  of  agency.  If  a  person,  who  is  not  in  fact  authorized, 
represents  that  he  has  power  to  execute  a  promissory  note  for 
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another,  the  inBtrament,  so  far  as  the  supposed  principal  is 
concerned,  is  utterly  void.  The  negotiability  of  the  note  will 
have  no  effect  npon  the  question,  as  the  inquiry  turns  upon 
the  existence  of  the  note  itself.  The  term  *'  negotiability " 
presupposes  the  existence  of  an  instrument  made  by  a  person 
haying  capacity  or  power  to  contract  in  that  particular  man- 
ner": HvU  y.ManhaU  Co.,  12  Iowa,  142,  162,  per  Lowe,  J. 
In  Starin  y.  Oenoa,  28  N.  Y.  452,  and  Oovld  v.  Sterling,  23  Id. 
464,  the  plaintiffs  were  homa  fide  holders,  for  yalue,  of  negoti- 
able bonds,  and  the  court  of  appeals  of  New  York  held  that 
they  were  bound  to  inquire  into  the  power  to  issue  them. 
''  One  who  takes  a  negotiable  note  or  bill  of  exchange  pur- 
porting to  be  made  by  an  agent,"  says  Mr.  Justice  Selden 
(Id.  464),  '4b  bound  to  inquire  as  to  the  power  of  the  agent." 
Analyzing  in  the  case  at'  bar  the  view  of  the  court  below,  it 
will  be  found  to  involve  three  several  distinct  propositions: 
1.  That  the  warrants  in  suit  are  negotiable  paper;  2.  That 
the  officers  of  the  city  (mayor  and  recorder),  or  at  all  events 
the  city  council,  has  power  to  create  and  issue  negotiable 
paper;  and  3.  That  warrants  like  the  ones  in  question  are 
valid  in  the  hands  of  an  innocent  holder,  even  if  issued  with- 
out authority  or  without  consideration.  With  reference  to 
this,  as  well  as  other  portions  of  the  record,  it  is  necessary  to 
examine  these  propositions. 

(a.)  The  orders  in  suit  are  not  bills  of  exchange,  as  a  bill 
of  exchange  proper  involves  the  idea  of  at  least  two  distinct 
parties,  drawer  and  drawee.  The  instruments  in  suit  are 
orders  by  the  city  on  itself, — mere  directions  to  its  treasurer 
to  pay  the  amount  to  the  bearer.  In  legal  effect  they  are  the 
promissory  notes  of  the  city:  MiXLer  v.  3%07n8on,  3  Man.  Sc  O. 
676;  followed  in  FairchUd  v.  Ogdeneburgh,  Clayton,  and  Rome 
R.  R.  Co.,  16  N.  Y.  337  [69  Am.  Dec.  606];  BuU  v.  Sims, 
28  Id.  570,  672;  Clark  v.  Polk  CowUy,  19  Iowa,  247.  And  by 
usage  and  statute  (Revision,  c.  73)  they  pass  by  delivery,  and 
the  holder,  as  the  real  owner,  may  bring  suit  upon  them  in  his 
own  name:  Steel  v.  Daifie  Cownty,  2  O.  Greene,  469;  Brown  v. 
Johnson  CowrUy,  1  Id.  486;  CampbeU  v.  Polk  CowUy,  3  Iowa, 
467.  The  debtor  corporation  may  give  a  written  acknowledg- 
ment of  the  debt.  It  may  make  this  run  to  order  or  bearer 
without  invalidating  it;  but  it  does  not  follow,  as  we  shall 
show,  that  there  is  an  implied  power  to  invest  these  with  all 
the  qualities  of  commercial  paper. 

(6.)  There  is  further  involved,  in  the  view  of  the  district 
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court,  the  proposition  that  it  is  competent  for  the  city  officers 
(mayor  and  recorder)  to  iasne  its  obligations  in  a  negotiable 
form,  and  endow  them  with  all  of  the  attributes  of  negotiable 
mercantile  securities.  Upon  examining  the  charter  under 
which  these  warrants  were  issued  (Laws  1867,  c.  185,  p.  281), 
no  express  power  to  issue  promissory  notes  or  other  negotiable 
paper  is  conferred.  If  the  power  exists  to  make  paper  which, 
in  the  hands  of  a  bona  fide  holder,. cuts  off  equities,  it  must  be 
an  implied  power. 

It  is  a  familiar  and  elementary  principle  that  municipal 
corporations  have  and  can  exercise  such  powers,  and  such  only, 
as  are  expressly  granted,  and  such  incidental  ones  as  are 
necessary  to  make  those  powers  available  and  essential  to 
effectuate  the  purposes  of  the  corporation;  and  these  powers 
are  strictly  construed:  2  Kent's  Com.  298;  Mayor  v.  Cufdtffy 
2  N.  Y.  165,  and  the  authorities  cited  in  connection  therewith. 

It  is  held  that  banking  and  trading  corporations  have  the 
implied  or  incidental  power  to  make  negotiable  paper:  McCtd- 
lot^gh  V.  IfoM,  5  Denio,  567;  Straus  v.  Eagle  Ins.  Co.f  5  Ohio  St 
59  (1855);  Mott  v.  Hich,  1  Cow.  513  [13  Am.  Dec.  550]; 
Atiomey'Oeneral  v.  Life  and  Fire  Ins.  Co.^  9  Paige,  470;  2  Kent's 
Com.  299;  1  Parsons  on  Notes  and  Bills,  165.  And  the  same 
rule  has  in  some  cases  been  applied,  without  much  considera- 
tion, by  way  of  analogy,  to  municipal  and  public  corporations; 
but  not  so  as  to  cut  off  inquiry  into  the  validity  of  the  paper 
or  just  defenses:  KeUey  v.  Mayor  etc.,  4  Hill,  263;  see  Chemung 
Canal  Bank  v.  Supervisors  etc.y  5  Denio,  517;  Came  v.  Brighamj 
39  Me.  39;  Clarke  v.  School  District,  3  R.  I.  199.  To  this  doc- 
trine, as  applied  to  commercial  corporations,  we  see  no  objec- 
tion; but  we  do  see  many  and  serious  objections  to  treating 
the  ordinary  warrants  of  counties  and  cities  as  possessing  aD 
of  the  incidents  and  qualities  of  commercial  paper. 

These  warrants  are  unlike  bonds  issued  on  time,  negotiable 
in  form,  and  for  sale  in  the  market,  as,  for  example,  those  is- 
sued by  towns,  cities,  and  counties  to  railroad  companies, 
under  express  act  of  the  l^islature  (for  they  cannot  be  issued 
without  express  legislative  authorization),  in  payment  for 
stock  subscribed.  This  class  of  securities  are  made  and  is- 
sued for  the  express  purpose  of  raising  money  by  their  sale^ 
and  the  attainment  of  this  object  would  be  embarrassed  or  de- 
feated if  they  were  subject  to  equities  in  the  hands  of  bona 
fide  purchasers.  They  are  therefore  held  to  be  negotiable, 
with  all  the  incidents  of  negotiability:  Clapp  v.  Cedar  County^ 
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6  Iowa,  15  [68  Am.  Dec.  678];  Morris  Canal  Co.  v.  Fisher^  9 
N.  J.  Eq.  667  [64  Am.  Dec.  423]  (1855);  S.  C,  3  Am.  Law 
Eeg.,  O.  8.,  423;  Oelpecke  v.  Dubuque^  1  Wall.  175;  Craig  v. 
Vicksburg,  31  Miss.  216;  Ja^ctson  v.  York  etc.  R.  R.  Co.,  48  Me. 
147;  S.  C,  2  Am.  Law  Reg.,  N.  S.,  585;  S.  C,  2  Id.  748,  and 
fiote  of  Judge  Redfield;  Chapin  v.  Vermont  and  Massachusetts 
R.  R.  Co.,  8  Gray,  575;  Clark  v.  JanesviUe,  10  Wis.  136;  Mad- 
dox  V.  Graham^  2  Met.  (Ky.)  56;  Oovid  v.  Sterling^  23  N.  Y. 
464;  White  v.  Vermont  and  Massachusetts  R.  R.  Co.,  21  How. 
575;  21  Id.  639;  Mechanics^  Bank  v.  New  York  and  New  Haven 
R.  R.  Co.,  13  N.  Y.  599;  S.  C,  4  Duer,  480. 

But  with  warrants  like  those  in  suit  it  is  entirely  diiSerent. 
Undei^the  charter  of  the  city  (sec.  18),  it  is  made  "the  duty 
of  the  city  council  to  liquidate  and  settle  all  claims  and 
demands  against  the  city."  And  by  the  same  section  it  is 
provided  that  no  money  shall  be  drawn  from  the  city  treasury 
"  except  by  order  under  the  authority  of  the  city  council." 

The  city  council  audit  and  allow  claims  and  demands,  and 
their  action  in  this  regard  is  to  be  entered  of  record  (Charter, 
«ec.  3).  Upon  a  certified  copy  of  these  proceedings,  the 
treasurer  of  the  city  would  be  authorized  to  pay  the  claimant 

But  by  usage,  or  perhaps  under  a  by-law,  orders  like  those 
before  us  are  drawn  upon  the  treasurer.  This  mode  is  adopted 
for  convenience,  and  these  instruments  are  not  to  be  assimi- 
lated, in  all  respects,  to  ordinary  commercial  paper. 

On  this  question  the  argument  may  be  thus  condensed: 
There  is  no  express  authority  to  the  officers  of  this  city  to 
issue  negotiable  paper  which  shall  be  free  from  equities  in 
the  hands  of  purchasers.  And  the  existence  of  such  a  power 
is  not  necessary  as  an  incident  to  those  granted,  or  to  carry 
out  the  purposes  and  objects  of  the  corporation,  and  would  be 
attended  with  abuse  and  fraught  with  danger.  It  should  not, 
therefore,  be  held  to  exist  as  an  implied  power:  Smith  v. 
Cheshire,  13  Gray,  318  (1859);  Inhabitants  etc.  v.  Weir,  9  Ind. 
224  (1857) ;  Halstead  v.  Mayor  etc.,  3  N.  Y.  430,  and  other  cases 
•cited  supra.  Whether  the  corporation  defendant  could  spe- 
cially confer  power  upon  its  officers  to  bind  it  to  negotiable 
paper  which  should  be  free  from  equities,  is  a  question  which 
the  record  does  not  require  to  be  decided. 

(c.)  It  is  further  involved  in  the  view  of  the  district  court, 
that  an  innocent  holder  of  one  of  these  warrants  may  recover 
thereon,  though  it  be  issued  without  consideration  or  without 
authority.    The  unsoundness  of  this  view  we  have  already 
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pointed  oat.  The  warants  purport  to  be  issued  by  the  agenta 
of  the  city.  The  plaintiff,  in  taking  these  warrants,  wa& 
bound,  at  his  peril,  to  ascertain  the  nature  and  extent  of  the 
power  of  these  officers  and  of  the  city  corporation:  Delafidd 
V.  StaU  ofiainoiBy  2  Hill,  159, 174;  8.  C,  26  Wend.  192;  S.  C.^ 
8  Paige,  53;  Hodges  v.  Buffalo^  2  Denio,  110;  SuperviaarB  v. 
Bates^  17  N.  Y.  2^;  Oveneen  v.  Oveneera  of  Phanaliay  15  Id. 
341;  Butterfidd  v.  Inhdbitanta  of  Mdrosey  6  Allen,  187;  iZba- 
rift  V.  City  of  Boston^  4  Id.  67;  ZabrisHe  v.  Cleveland^  Coltmr 
6tM,  and  Cincinnati  R.  R  Co.,  23  How.  381,  898. 

By  examination  he  may  find  that  these  warrants  cannot 
lawfiiUy  be  issued  without  the  order  of  the  city  counsel.  This 
must  be  entered  of  record  ''on  the  journals  of  the  city,  which 
shall  be  open"  (so  the  charter  declares)  ''to  the  inspection 
and  examination  of  every  citizen."  A  warrant  issued  by  the 
mayor  and  recorder  without  the  previous  order  of  the  council 
is  void.  They  have  no  authority  to  do  it;  it  would  be  substan- 
tially a  forgery.  A  purchaser  of  such  a  warrant  is  bound  at 
his  peril,  at  least,  to  ascertain  that  the  claim  upon  which  it  is 
founded  has  been  liquidated  and  settied  by  the  council.  A 
representation  by  municipal  officers  that  this  has  been  done 
(and  the  issue  of  such  a  warrant  is  in  substance  such  a  repre- 
sentation) will  not  be  binding  upon  the  corporation.  WhyT 
The  answer  is,  because  an  agent  can  neither  create  nor  enlarge 
his  powers  by  his  unauthorized  representations.  The  law  on 
this  subject  has  of  late  years  been  much  investigated,  and  will 
be  found  discussed  and  examined  in  a  most  critical,  able,  and 
exhaustive  manner  in  the  following  important  cases:  Mecha7i>^ 
ic8^  Bank  v.  New  York  and  New  Haven  R,  R.  Co,  (Schuyler 
Frauds),  18  N.  Y.  599  (1856);  Farmers'  Bank  v.  Butcher^  and 
Drovers'  Bank  (where  teller,  without  real  but  with  apparent 
power,  certified  negotiable  check  as  good),  14  Id.  623;  S.  G.,. 
16  Id.  125;  Claflin  v.  Farmers'  and  Citizens'  Bank  etc.,  25  Id. 
293;  S.  C,  2  Am.  Law  Beg.,  N.  S.,  92,  and  note;  Gould  v. 
Sterling,  23  N.  Y.  464,  the  two  last  distinguished  from  the  case 
in  14  Id.  623;  Oriswold  v.  Havens,  25  Id.  595  (1862);  Exchange 
Bank  v.  Monteath,  26  Id.  505.  Now,  without  entering  into 
these  interesting  discussions  respecting  the  liabilities  of  prin- 
cipals in  certain  cases  for  the  acts  of  agents  apparently  but 
not  really  within  the  scope  of  their  commission,  we  need  only 
observe  that  if  it  be  conceded  that  the  mayor  and  recorder 
had  the  apparent  power  to  issue  warrants  like  the  ones  in  suit^ 
still,  if  they  did  not  really  have  this  authority,  their  represen* 
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tations  that  they  poesessed  it  would  not  be  the  representations 
of  a  fact  which  from  its  nature  (as  in  the  case  of  a  teller  who 
certified  the  checks)  rested  peculiarly  within  the  knowledge 
of  the  agent.  On  the  contrary,  the  charter  and  the  journals 
of  the  corporation  open  to  public  inspection  afford  to  every 
person  the  certain  means  of  ascertaining  the  existence  of  the 
authority  of  these  officers  to  issue  the  warrants. 

We  have  been  able,  after  a  very  thorough  investigation,  to 
find  no  case  which  holds  that  city  and  county  warrants  like 
those  before  us  are  freed  firom  equities  when  in  the  hands  of 
bona  fide  holders.  Nor  has  the  plaintiff's  counsel  called  our 
attention  to  any  such.  On  the  other  hand,  we  have  found 
several  cases  in  different  states  expressly  holding  that  such 
orders  were  not  commercial  paper  in  the  hands  of  an  innocent 
holder,  so  as  to  exclude  evidence  of  the  legality  of  their  issue 
or  preclude,  defenses  thereto:  See  HaUiead  v.  Mayor  etc.  of  New 
York  (on  audited  city  warrants  like  those  in  suit),  6  Barb.  218 
( 1849) ;  S.  C.  aflbmed  in  court  of  appeals,  but  where  the  rights 
of  a  6ona  fide  holder  were  not  passed  on,  3  N.  Y.  480  (1850) ; 
People  V.  El  Dorado  County  (on  audited  county  warrants,  dis- 
tinctly holding  that  bona  fide  holder  stood  in  shoes  of  payee), 
11  CaL  170  (1858);  S.  P.,  Sturtewmt  v.  LibeHy  (town  orders), 
46  Me.  457;  Smith  v.  Inhabitanta  of  Cheshire,  13  Gray,  318 
(1859);  Andover  v.  Orafton  (on  note  made  by  town),  7  N.  H. 
298  (1834);  Sanborn  v.  Deerfidd,  2  Id.  251,  254;  Dalrymple  v. 
WhiUingham,  26  Vt.  845;  InhabitanU  v.  Weir,  9  Ind.  224  (1857) ; 
School  District  v.  Thompson,  5  Minn.  280  (1861),  approving 
Haietead  v.  Mayor  eU^  5  Barb.  218;  Clark  v.  Polk  County,  19 
Iowa,  247,  and  cases  cited  by  Cole,  J. 

It  must  not  be  supposed  tiiai  certain  cases  recently  decided 
by  the  supreme  court  of  the  United  States  have  escaped  atten- 
tion. These  cases  were  brought  upon  negotiable  county  and 
city  bonds,  and  where  there  was  express  power  to  issue  them: 
Commiesionere  of  Knox  County  v.  AspintodU,  21  How.  539, 544, 
approved  and  followed  in  BisseU  v.  JeffersonmUe,  24  Id.  287 
(1860),  and  Qdpeeke  v.  Dubuque,  1  Wall.  203. 

In  the  latter  case,  speaking  of  the  express  power  of  the  city 
of  Dubuque  to  issue  the  bonds  sued  on.  Judge  Swayne,  follow- 
ing Commierioners  of  Knox  County  v.  AspinwaU,  supra,  laid 
down  this  rule:  "When  a  corporation  has  power,  under  any 
circumstances,  to  issue  negotiable  securities,  the  bona  fide 
holder  has  a  right  to  presume  that  they  were  issued  under  the 
circumstances  which  give  the  requisite  authority,  and  they  are 


432  Clark  v.  City  of  Des  Moines.  [Iowa, 

DO  more  liable  to  be  impeached  for  any  infirmity  in  the  hands 
of  such  a  holder  than  any  commercial  paper." 

Upon  this,  without  calling  in  question  its  correctness  in  the 
particular  case  in  which  it  was  used,  we  remark:  1.  That  this 
language  was  employed  in  a  case  where  there  was  express, 
specific  power  on  the  part  of  the  city  to  issue  negotiable  bonds, 
and  in  that  respect  is  distinguishable  from  the  case  before  us; 
2.  Experienced  jurists,  conscious  of  diflSculty  and  danger  at- 
tending it,  hesitate  to  lay  down  general  and  unquaUfied  rules 
professing  to  embrace  all  cases.  Attempts  of  this  character 
generally  prove  unsuccessful.  With  due  deference,  the  lan- 
guage above  quoted  is  susceptible  of  being  taken  to  assert  a 
doctrine  which,  without  reasonable  limitations,  cannot  be  true 
as  respects  public  and  municipal  corporations.  Suppose  a 
city  charter  expressly  authorized  the  common  council  to  issue 
negotiable  securities  for  corporate  debts,  and  that  the  mayor 
and  recorder,  without  an  order  of  the  council,  fabricate,— r 
manufacture  such  securities, — and  that  they  find  their  way 
into  the  hands  of  innocent  purchasers.  It  cannot  be  that 
Judge  Swayne  means  that  '^  the  bona  fide  holder  has  a  right  to 
presume  that  they  were  issued  under  the  circumstances  which 
gave  the  requisite  authority,"  and  yet  he  says  so. 

The  true  rule  is,  that  the  want  of  corporate  powery  or  the 
want  of  authority  in  the  municipal  officers,  cannot  be  supplied 
by  their  unauthorized  acts  or  representations:  Oovld  v.  Town 
of  Sterling^  23  N.  Y.  489;  TreadvoM  v.  ComwiinonerSy  11 
Ohio  St.  183,  commenting  on  and  criticising  CommiBaioners  oj 
Knox  County  v.  AspinwaU^  21  How.  539. 

Any  other  doctrine  nullifies  the  limitations  and  checks  con- 
tained in  the  charter  for  the  protection  of  the  corporators,  and 
needlessly  invests  the  public  officers  and  agents  with  the  power 
successfully  to  "  Schuylerize  "  our  public  corporations  without 
limit  and  without  remedy.  Whether  warrants  like  those  in 
suit,  issued  by  «order  of  the  council,  but  which  order  was  based 
upon  the  allowance  of  a  claim  for  which  the  city  was  not 
legally  liable,  would,  in  the  hands  of  a  bona  fide  holder,  be 
free  from  equities,  is  a  question  of  great  difficulty,  and  which 
we  pass,  because  not  necessary  to  be  now  decided.  It  will  be 
discussed  and  decided  in  some  of  the  authorities  before  re- 
ferred to. 

2.  For  answer  to  the  third  count  in  the  petition,  the  city 
says,  "  that  the  warrant  therein  set  out  was  executed  to  Keyes 
and  Crawford,  the  payees  thereof,  in  satisfaction  of  a  judgment 
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held  and  owned  by  them  againBt  the  city,  at  the  rate  of  one 
dollar  in  warrants  for  each  seventy-five  cents  due  on  said 
judgment;  that  the  city  council  thereby  exceeded  theu*  au- 
thority, and  the  said  warrant  thus  issued  is  illegal,  usurious, 
and  void." 

To  this  defense  the  court  sustained  the  plaintiff's  demurrer, 
and  the  defendant  excepted  and  abided  by  his  answer.  The 
legal  sufficiency  of  this  defense  is  one  of  the  questions  pre- 
sented in  this  appeal.  For  forbearance  or  ''giving  day  of 
payment,"  a  creditor,  under  our  statute  of  usury,  cannot  law- 
fuUy  receive  or  contract  to  receive  more  than  ten  per  cent  in- 
terest. 

If  I  purposely  and  knowingly  give  my  note  for  one  hundred 
dollars,  payable  on  demand,  in  satisfaction  of  a  debt  or  judg- 
ment for  only  seventy-five  dollars,  it  is  prima  facUj  and  per- 
haps conclusively,  usurious.  And  so  it  is  if  the  same  be  done 
by  a  corporation.  Besides,  it  may  well  be  doubted  whether 
the  corporation  is  bound  by  the  action  of  its  council  in  agree- 
ing to  pay  a  sum  clearly,  distinctly,  and  ascertainably  greater 
than  is  legally  due.  Courts  hold  a  stiff  rein  on  corporate 
allowances;  and  auditing  officers  cannot,  in  general,  if  ever, 
allow  and  pay  claims,  however  meritorious,  if  they  are  not 
legally  chargeable:  People  v.  Stout^  23  Barb.  349;  People  v. 
Lawrence,  6  Hill,  244  (1843);  S.  C,  6  Id.  463;  Chemung  Canal 
Bank  v.  Supervisors^  5  Denio,  517,  621  (1848);  Hcdetead  v. 
Mayor  etc.,  5  Barb.  218;  S.  C,  8  N.  Y.  430;  Lake  v.  Trustees  of 
WSBiamtiburg,  4  Denio,  520;  Supervisors  v.  Briggs,  2  Id.  26; 
8.  C,  2  Hill,  135;  Augusta  v.  LeadbeUer,  16  Me.  45;  compare 
Bean  v.  Jay,  23  Id.  117,  121;  and  see  also  Campbell  v.  Polk 
Co.y  8  Iowa,  467. 

The  defense  pleaded  was  good  pro  tantOy  and  the  demurrer 
should  have  been  overruled  instead  of  sustained. 

3.  For  answer  to  various  other  counts  in  the  petition,  the 
defendant  pleads,  in  substance,  that  they  are  drawn  "  on  the 
West  Side  road  fund,  and  are  to  be  paid  out  of  funds  raised 
by  taxation  in  the  West  Side  road  district,  and  not  out  of 
the  general  fund  of  said  city";  that  there  has  been  and  is 
no  money  in  the  treasury  belonging  to  said  West  Side  road 
fund;  that  said  warrants  are  improperly  joined  in  this  suit 
with  warrants  payable  out  of  the  general  fund,  and  with  those 
payable  out  of  the  East  Side  road  fund.  In  further  defense  to 
certain  warrants,  the  defendant  alleges  'Hhat  they  were  issued 
and  loaned  to  M.  P.  Turner,  the  payee  thereof  by  the  city 
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council  of  Des  Moines,  to  aid  bim  (Turner)  in  conBtructing  a 
toU-bridge  across  tbe  Raccoon  River,  near  its  mouth,  in  the 
corporate  limits  of  said  city;  that  the  city  council  had  no 
autiiority  (in  law)  to  make  such  contract  with  Turner,  where- 
fore said  warrants  are  without  consideration  and  void." 

To  this  defense  the  plaintiflP  demurred;  the  demurrer  was 
sustained,  and  the  defendant  excepting,  stood  upon  it  Other 
questions  made  on  this  appeal  relate  to  the  sufficiency  of  these 
defenses.  The  same  defenses,  i.  e.,  improper  joinder  and  want 
of  funds,  was  pleaded  to  the  warrants  drawn  upon  the  East 
Bide  road  fund,  together  with  the  following  special  defense, 
viz.:  "  Tbe  said  warrants  were  issued  to  one  George  Johnson, 
under  and  by  virtue  of  a  pretended  contract  by  and  between 
the  street  committee  on  the  Bast  Side  of  Des  Moines  and 
said  Johnson,  for  building  a  sidewalk  on  the  East  Side,  in 
said  city;  that  the  street  committee  had  no  authority  to  make 
such  contract  and  authorize  the  building  of  said  walk;  that 
the  same  was  wholly  without  authority  of  law  and  void,  and 
the  warrants  issued  thereunder  without  consideration  and 
void." 

(a.)  The  plaintiff's  demurrer  to  this  answer  was  sustained, 
and  defendant  excepted  and  refused  to  answer  over.  This 
ruling  is  also  assigned  as  error. 

The  questions  here  made  may  be  considered  together.  It 
is  claimed  by  the  city  that  the  warrants  issued  for  road  pur- 
poses are  payable  out  of  a  ''particular  fund,"  and  that  the 
obligation  to  pay  depends  upon  the  existence  and  the  suffi- 
ciency of  the  special  fund;  that  being  thus  payable,  they  are 
not  negotiable;  that  the  city  is  only  trustee  for  the  East  and 
West  Side  road  funds,  and  the  two  classes  of  warrants  caxmot 
be  sued  upon  in  one  and  the  same  action. 

If  these  warrants  are  not  payable  out  of  a  particular  ftmd, 
or  in  other  words,  if  the  city  is  liable  thereon,  irrespective  of 
the  fact  whether  iheie  is  or  is  not  a  road  fund  on  hand  and  in 
the  treasury,  this  disposes  of  all  the  claims  above  stated  as 
being  made  by  the  city. 

By  section  23  of  the  charter,  the  ''city"  (Des  Moines)  "is 
hereby  constituted  a  road  district."  By  section  27  it  is  pro- 
vided, "that  all  property  and  road  poll  tax  due  fix>m  persons 
within  the  corporate  limits  shall  be  paid  into  the  city  treasury; 
that  there  shall  be  two  road  districts.  East  and  West  Side,  a 
street  commissioner  in  each  (appointed  by  the  city  council, 
sec.  4),  under  whose  supervision  all  moneyB  collected  for  street 
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and  road  purpoees  shall  be  expended;  provided^  all  moneys  so 
collected  shall  be  expended  in  the  districts  where  they  are 
levied  or  may  fietll  due."  Taking  all  of  the  provisions  of  the 
charter  togelJier,  it  is  plain  that  the  care  of  roads  and  streets 
is  a  corporate  matter.  The  corporation  has  charge  of  all 
streets  and  roads,  and  it,  and  it  alone,  levies  and  collects  the 
taxes  to  defray  the  expenses  of  making  and  keeping  them  in 
order.  All  of  these  taxes  go  into  its  treasury.  All  charges  of 
this  character  are  payable  out  of  i^  While  there  is  to  be  a 
street  commissioner  on  each  side,  he  is  subject  to  the  control 
of  the  council.  It  is  fhe  council  that  determines  the  extent  of 
expenditures  or  indebtedness  for  road  purposes.  The  effect  of 
the  proviso  in  section  23,  supra,  is  simply  to  prevent  the  coun- 
cil from  expending  in  the  West  Side  money  and  taxes  col- 
lected for  road  purposes  in  the  East  Side,  and  ifice  vena.  It 
would  hence  result  that  a  ''road  account"  should  be  kept  by 
the  officers  of  the  city  with  each  side,— each  side  to  be  credited 
with  what  has  been  received  from  it,  and  debited  with  what 
has  been  paid  out  on  its  account.  There  is  nothing  in  the 
charter  which  favors  the  notion  that  the  liability  of  the  city 
for  road  debts  is  conditicmed  upon  the  existence  of  road  funds 
in  the  treasury.  For  road  debts  the  city  is  as  absolutely  and 
unconditionally  liable  as  for  other  debts.  This  liability  can- 
not be  controlled  or  varied  by  the  form  in  which  warrants 
may  be  drawn  or  worded  by  the  municipal  officers:  Cotmty 
Comrnimoners  v.  CoZy  6  Ind.  403  (1855),  and  authorities  cited 
infra. 

We  therefore  hold  that  the  reference  in  the  orders  to  the 
East  Side  and  West  Side  road  funds  is  not  to  express  the  idea 
that  the  obligation  to  pay  is  dependent  upon  a  fand  in  essej  at 
the  time  of  demand  or  suit  brought,  but  to  enable  the  officers 
of  the  city  to  keep  the  account  above  suggested.  This  is  a 
matter  which  does  not  concern  creditors  who  look  alone  to  the 
city.  The  officers  of  the  city  will  have  no  difficulty,  after 
judgment,  in  ascertaining,  by  an  mspection  of  the  warrants, 
how  much  to  charge  to  the  East  Side  and  how  much  to  the 
West  Side  road  account  or  fund.  This  view  is  entirely  consis- 
tent with  all,  and  is  directly  sustained  by  many,  of  the  follow- 
iug  authorities:  KeUy  v.  Mayor  etc.y  4  Hill,  263;  Lake  v.  T^ruttee^ 
4  Denio,  520  (1847);  BvU  v.  Sims,  23  N.  Y.  570;  Fairchild  v. 
Ogdensburg,  Clayton,  and  Rome  R.  R.  Co.,  15  Id.  837  [69  Am. 
Dec.  606];  Bank  of  Kentucky  v.  Sanders,  3  A.  K.  Marsh.  184 
[13  Am.  Dec.  149] ;  Commissioners  v.  Mason,  9  Ind.  97;  Bayerqus 
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V.  San  Franciicoj  1  McAll.  175;  Campbell  v.  Polk  Co.^  3  liawa, 
467;  Pease  v.  Comishj  19  Me.  191;  Edwards  on  Bills,  143,  dis- 
tiDguishing  (which  is  here  applicable)  '^  between  bills  drawn 
payable  out  of  a  particular  fund  and  those  that  are  simplj 
chargeable  to  a  particular  account'*;  Chitty  on  Bills,  138; 
Story  on  Promissory  Notes,  sees.  25,  26. 

It  is  also  set  up  in  bar  of  recovery  on  certain  warrants  pay* 
able  to  Turner,  that  they  ''  were  issued  and  loaned  to  aid  him 
in  constructing  a  toll-bridge  across  the  Raccoon  River  in  the 
corporate  limits  of  the  city."  This  is  the  substance  of  the  an* 
swer  in  this  respect.  No  person  or  corporation  can  erect  a 
toll-bridge  and  levy  and  collect  tolls  any  more  than  a  person 
or  corporation  can  set  up  a  ferry  and  levy  and  collect  ferriage, 
unless  this  be  authorized  by  the  law  of  the  state:  De  Jure 
Maris,  c.  2,  3,  where  Sir  Mathew  Hale  says:  "  No  man  can  take 
a  settled  or  constant  toll,  even  in  his  own  private  land  for  a 
common  passage  without  the  king's  license":  4  Am.  Law  Reg., 
N.  S.,  513,  and  authorities  there  cited;  Prosser  v.  Wapello  Co., 
18  Iowa,  327;  MuUarky  v.  Cedar  Falla,  19  Id.  21. 

How  Turner  obtained  authority  to  erect  a  toll-bridge  within 
the  corporate  limits  of  the  dty  does  not  appear.  The  author- 
ity may,  as  in  the  Cedar  Falls'  case,  just  cited,  antedate  the 
corporate  organization  of  the  city.  Whether  under  the  statute 
it  can  be  conferred  by  the  county  authorities  within  the  limits 
and  upon  the  streets  of  the  city,  we  need  not  stop  to  inquire. 
We  will  assume,  on  the  averments,  that  Turner  had  the  lawful 
power  to  erect  the  bridge.  The  city  of  Des  Moines,  under  its 
charter,  possessed  no  power  to  erect  such  a  bridge  for  itseli 
and  by  itself:  MuUarky  v.  Cedar  Falls^  supra.  Nor  would  it 
have  the  power  to  erect  such  a  bridge  jointly  with  an  individ- 
ual, or  to  appropriate  funds  of  the  city  in  aid  of  such  a  private 
enterprise. 

The  power  of  the  city  (Charter,  sec.  14)  "  to  improve  side- 
walks, alleys,  and  streets,"  "  to  make  by-laws  necessary  and 
proper  for  the  good  regulation,  safety,  and  health  of  the  city," 
would  not  authorize  it  to  erect,  or  aid  in  the  erection,  of  a  toll- 
bridge  by  a  loan  of  the  corporate  credit. 

Turner's  bridge  was,  it  would  appear,  essentially  an  indi- 
vidual enterprise.  Let  it  be  granted  that,  if  erected,  the  bridge 
would  be  of  advantage  to  the  city  by  facilitating  the  inter- 
course of  citizens  residing  on  different  sides  of  the  river.  So 
the  erection  of  an  elevator  or  of  a  private  market-house  might 
be  beneficial  to  the  city.    But  would  this  justify  the  city  in 
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isstiing  its  warrants,  and  loaning  them  to  a  private  individual, 
to  aid  him  in  erecting  the  elevator  or  private  market-house? 
No  instance  occurs  to  us  in  which  it  would  be  competent  for 
the  city  to  loan  its  credit  or  make  its  accommodation  paper 
for  the  benefit  of  citusens,  to  enable  them  to  execute  private 
enterprises:  1  Parsons  on  Notes  and  6illS|  166;  Smead  v. 
Ivdianapolisj  PiiUiburghj  and  Cleveland  IL  R.  Co.^  11  Ind.  105. 

To  recognize  such  a  right  would  be  to  breijc  down,  to  a 
great  extent,  the  checks  of  limitations  on  the  power  of  the  cor- 
poration,— checks  and  limitations  designed  to  protect  and 
secure  the  inhabitants  against  the  dangers  of  speculative  and 
extra  municipal  projects.  Though  the  averments  are  not  very 
foil  and  specific,  the  answer  sets  up  that  warrants  were  loaned 
to  Turner  to  aid  him  in  building  a  toll-bridge  for  himself^  and 
this,  prima  facie  at  least,  is  in  excess  of  the  corporate  author- 
ity of  the  city.  If  the  bridge  was  already  erected  on  one  of 
the  streets  of  the  city,  if  Turner,  by  law,  had  the  right  to  ex- 
act tolls  from  the  citizens,  we  will  not  say  that  the  corporation 
would  not  be  authorized  to  make,  among  other  agreements  that 
might  be  imagined,  an  arrangement  whereby  its  citizens  might 
pass  free  from  tolls,  and  issue  its  warrants  in  payment  for  the 
privileges  thus  acquired.  No  such  case  is  presented.  We  de- 
cide only  that  it  cannot  loan  its  credit  or  paper  to  aid  an 
individual  in  constructing  a  toll-bridge,  or  to  aid  any  other 
scheme  essentially  private.  To  prevent  municipal  corpora- 
tions from  engaging  in  banking  and  speculative  enterprises, 
it  is  necessary,  as  this  case  shows,  and  as  the  current  history 
of  these  bodies  has  demonstrated,  to  keep  the  corporate  wings 
clipped  down  to  the  legal  standard.  The  court  erred  in  sus- 
taining the  demurrer  to  this  part  of  the  answer. 

(c.)  As  to  the  warrants  issued  to  Johnson,  different  con- 
siderations apply.  Building  sidewalks  is,  under  the  charter, 
k  legitimate  municipal  object.  Why  the  street  committee  had 
no  authority  in  law  to  make  such  a  contract  is  not  alleged. 
The  ruling  of  the  district  court  on  this  point  is  affirmed. 

4.  Certain  of  the  warrants  in  suit  purport  on  their  face  to 
have  been  issued  ''for  city  scrip  surrendered."  The  city 
pleaded  that  the  scrip  thus  surrendered,  and  which  constituted 
the  consideration  of  these  warrants,  was  issued  in  violation  of 
article  5  of  the  old  constitution  and  chapter  147  of  the  code  of 
1851, — being  intended  to  circulate  as  money. 

To  this  the  plaintiff  responds,  in  substance,  that  the  scrip 
itself  was  issued  by  the  city,  and  used  by  it  to  redeem  city 
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warrants  founded  upon  a  valuable  consideration.  It  appeared 
on  the  trial,  that  in  1857  the  city  council  passed  an  ordinance 
reciting  "the  present  scarcity  of  money,"  "the  impossibiUty  of 
collecting  taxes,"  "the  impolicy  of  pajring  interest  on  loans/' 
ai  d  the  policy  of  issuing,  "for  general  circulation,  convenient 
warrants,"  that  tax-payers  might  become  enabled  to  pay  their 
taxes,  and  providing  for  the  issue  of  engraved  city  warrants 
in  denominations  of  one,  two,  three,  and  five  dollars.  In 
phraseology  the  warrants  thus  issued  are  like  those  now  in 
suit.  In  appearance  they  are  like  bank  biUs,  being  on  bank- 
note paper,  with  vignette,  etc. 

This  scrip  the  treasurer  was  authorized  to  receive  for  taxes 
and  to  exchange  for  outstanding  city  warrants  drawn  in  the 
usual  form.  The  evidence  does  not  show  that  any  scrip  was 
issued  by  the  city,  except  to  pay  city  indebtedness,  or  in  ex- 
change for  their  outstanding  evidences  of  city  debt.  The 
"scrip"  was  for  a  time  popular,  and,  as  invited  by  the  city,  its 
creditors  received  it  in  payment  or  in  exchange  for  other  evi- 
dences of  municipal  liability.  Time  wore  on;  the  scrip  would 
seem  to  have  declined  in  popular  favor,  and  not  to  have  realized 
the  high  anticipations  which  its  emission  had  inspired.  Em- 
pirical, if  not  illegal,  the  remedy  did  not  cure  or  relieve  the 
corporate  ills  recited  in  the  ordinance  to  exist.  So,  in  1860, 
the  council  "changed  its  base."  In  1857  it  asked  warrant- 
holders  to  exchange  them  for  scrip.  They  did  so.  In  18)50  it 
authorized  "the  issue  of  city  orders  for  the  redemption  of  city 
scrip."  Scrip-holders,  conforming  to  the  wishes  of  the  city, 
then  surrendered  scrip  and  received  warrants,  such  as  those 
in  suit,  and  such  as  those  which  they  had  given  up  to  the  city 
when  they  received  the  scrip. 

On  this  part  of  the  case  the  court  charged  that  the  scrip  was 
illegal,  and  so  far  the  defendant  doea  not  complain;  but  it 
further  directed  the  jury,  in  substance,  that  if  the  city  owed  a 
valid  and  admitted  debt,  paid  it  in  scrip,  and  then  took  up 
the  scrip  by  issuing  the  warrants  in  question,  the  law  regards 
this  as  a  settlement  of  the  transaction,  and  the  warrants  would 
be  supported  by  a  sufficient  consideration,  and  be  valid  and 
binding.  The  jury  so  found  the  fact  to  be,  and  the  evidence 
fully  sustains  the  finding.  Under  the  circumstances  this  de- 
fense is  entitled  to  no  favor.  Unless  corporations  are  exempt 
from  the  ordinary  principles  of  fair  dealing  that  apply  between 
man  and  man,  this  defense  has  no  just  foundation.  It  is  the 
duty  of  courts  not  to  allow  the  honest  and  just  merits  of  a  cause 
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to  be  entangled  in  the  meshes  of  sophistical  reasoning  and  rules 
purely  technical.  Not  a  member  of  the  city  council  would, 
we  are  persuaded,  make  such  a  defense  for  himself.  We  have 
multiplied  and  constantly  recurring  examples  of  the  fact  that 
under  the  shield  of  their  corporate  character  men  daily  do 
acts  which  they  would  never  do  as  individuals.  Nor  are  these 
examples  confined  to  this  side  of  the  Atlantic.  ''  It  is  a  familiar 
fEict,"  says  Mr.  Herbert  Spencer,  ''that  the  corporate  conscience 
is  ever  inferior  to  the  individual  conscience;  that  a  body  of 
men  will  commit,  as  a  joint  act,  that  which  every  individual 
of  them  would  shrink  from  did  he  feel  personally  responsible": 
Essays,  No.  VTE.,  p.  261,  Am.  ed.  1865;  and  see  Id.,  Essay  V., 
for  description,  perhaps  too  highly  colored,  of  the  workings  of 
English  reformed  municipal  corporations. 

That  the  chai^  of  the  district  court  was  correct,  even  con« 
ceding  the  scrip  to  be  ill^al,  we  have  no  doubt:  See  MuUarky 
V.  Cedar  FalUy  19  Iowa,  21 ;  AUeghany  City  v.  MeClinkarh^  1 4 
Pa.  81  (1850);  Early  v.  Maharij  19  Johns.  147  [10  Am.  Dec. 
204]. 

5.  The  warrants  being  set  out  in  the  petition  by  copy,  and 
not  being  denied  under  oath,  it  was  not  error  for  the  court  to 
admit  them  in  evidence,  without  proof  of  the  signature,  or  of 
the  authority  to  issue  the  same.  These  warrants  are  in  the 
nature  of  notes,  and  are  within  the  provisions  of  the  statute: 
Acts  1862,  c.  28,  p.  30.  The  signatures  thereto  and  seal  of  the 
corporation  being  thus  admitted  to  be  genuine,  we  are  of  the 
opinion  that  it  is  not  necessary,  in  this  state,  that  the  plaintiff 
shall  show,  as  a  condition  of  being  allowed  to  read  the  war- 
rants in  evidence,  that  these  officers  had  the  authority  from 
the  council  to  sign  and  issue  them.  It  is  not  necessary  to  in- 
quire  whether  proof  aliunde  of  the  city  treasurer's  indorse- 
ment of  the  ''presentation"  of  the  warrants  is  necessary,  or 
whether  the  indorsement  of  that  fact  by  the  treasurer  is  an 
"indorsement  thereon,"  within  the  meaning  of  the  statute  last 
cited,  because  the  fact  of  presentation  was,  by  being  alleged 
and  not  denied,  admitted  on  the  record:  See,  however,  Clark 
V.  Polk  Cowniyy  19  Iowa,  247.  The  ruling  of  the  district  court 
on  these  points  is  affirmed. 

Because  the  court  below,  on  the  trial,  refused  to  allow  the 
city  to  show  that  the  warrants,  respecting  which  a  jury  trial 
was  had,  were  issued  without  authority,  the  judgment  of  that 
court  on  the  verdict  for  $1,789.30  is  reversed,  and  as  to  these 
warrants  and  the  warrants  issued  to  Keyes  and  Crawford,  and 
issued  to  Turner,  a  trial  de  novo  is  ordered. 
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The  judgment  of  the  district  court  in  the  plaintiff's  favor, 
on  demurrer,  for  12,632  is  affirmed,  less  the  amount  of  the 
Keyes  and  Crawford  and  Turner  warrants.  The  district  court 
will  ascertain  the  amount  thus  to  be  deducted,  and  credit  the 
same  on  the  judgment  for  12,632,  or  set  it  aside  and  render  a 
new  judgment  for  the  sum  that  remains  after  making  the  de- 
duction above  directed. 


Papir  m  F6B1I  ov  'Bell  ov  JSxoeaxoil,  bat  showxiigoii  its  fMse  that  tbt 
drmwer  and  drawee  are  the  same  person,  may  be  treated  by  the  holder  as  a 
promissory  note;  and  it  seems  that  he  may  elect  to  treat  it  as  a  bill  of  ex- 
change, but  probably  the  drawer  cannot  compel  him  so  to  treat  it:  TneUama 
etc  R.  R.  Co,  T.  DatoU^  83  Am.  Bee.  303^  sad  note  306. 
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Oramted  by  charter,  and  each  as  ace  necessarily  incidental:  ZoUnum  ▼.  48011 
Framdica,  81  Am.  Dec.  06,  and  note  107.  The  principal  case  is  dted  to  the 
point  that  a  mnnidpal  corporation  possesses  and  can  exercise  the  follow- 
ing powers,  and  none  others:  1.  Those  granted  in  express  Words;  2.  l^oee 
necesssrily  implied,  or  necessarily  incident  to  the  powers  expressly  granted; 
3.  Those  sbsolutely  essential  to  Uie  declared  objects  and  purposes  of  tiie  oor^ 
poraticm,  not  simply  convenient,  but  indispensable;  and  any  fair  doabt  as  to 
the  existence  of  a  power  is  resolved  by  the  conrts  against  the  corporation  and 
the  existence  of  the  power:  3£errkan  v.  Mbodp*»  JEx^nt  25  Iowa,  170;  Burdiek 
V.  Sabeodk,  31  Id.  672;  C^qfKeokMkr.  Scroggs,  39 Id.  460;  FUtdr.  OU^qf 
DtB  McheB,  39  Id.  679.  Therefore,  wiilumt  express  anthority  in  the  charter 
to  do  so^  nramdpal  corporations  hsve  no  power  to  bind  themsdves  by  nego- 
tiable pi^er:  Dhdy  t.  CfUg  qf  Cedar  FaUa,  21  Id.  670.  And  the  power  of  a 
dty  to  levy  and  collect  taxei^  particularly  special  assessments,  roust  be 
plainly  given:  McNa/maara  v.  Afes,  22  Id.  254,  dting  the  principal  case. 

Powuts  AKD  Dumn  ov  Oiviobrs  ov  MmnciPAL  CkntPOEAnoifs  are  given 
or  defined  by  statute,  and  cue  who  deals  with  them  is  diazged  with  knowl- 
edge of  the  nature  and  extent  of  these  duties  and  powers:  Boardmom  v. 
HofM^  29  lows*  343;  Rad^aard  v.  Warren  County,  31  Id.  393;  Nemnum  v. 
SytceeteTf  42  Ind.  116,  dting  the  prindpal  case;  see  also  Peienlntrg  v.  Map' 
pin,  66  Am.  Dec  601.  The  derk  of  the  board  of  supervisors  of  a  dty  or 
county  has  no  power  to  make  or  issue  negotiable  county  warrants,  and  such 
want  of  anthority  is  condudvdy  presumed  to  be  known  of  all  men:  Clark  v. 
PoOt  CoufU^f  19  Iowa*  256,  dting  the  prindpal  case.  So  the  unauthorised 
representations  of  an  agent,  especially  a  public  agent,  whose  powers  and 
duties  are  expreedy  defined  by  a  public  statute,  toudiing  facts  not  peculiarly 
within  lus  own  knowledge,  but  regulsdy  open  to  both  parties,  and  readily 
susceptible  of  asoertainmenty  are  not  binding  upon  his  prindpal  or  the  pub- 
lic: Siaie  V.  ffaekeli,  20  Id.  281,  dting  the  prindpal  case. 

Warrants  Isbuxd  bt  Muhigipal  Corporation  arb  not  Nbqotzablb^ 
and  in  the  hands  of  an  asdgnee  are  subject  to  any  defense  which  might  be 
made  against  the  payee:  Clark  v.  Polk  Counig,  19  Iowa,  266;  8kff  v.  Croea^ 
21  Id.  461;  Dioely  v.  (%  qf  Cedar  FaiU,  21  Id.  670;  Sh^ierd  v.  Dietrki 
Towtuh^,  22  Id.  B9Q;  Boardnum  v.  Hayne,  29  Id.  343;  /010a  RaUroad  Land 
Co.  V.  Comity  qfSac^  39  Id.  142;  Natkmal  State  Bank  v.  Ind.  Di$L  qfUankaU, 
39  Id.  496;  Baetman  v.  Dietrict  Township,  40  Id.  439;  Johneon  v.  PeopU,  8 
Dl.  App.  397;  Hnbbard  v.  Town  qf  Lyndon,  28  Wis.  677;  CBHen  Cotmiy 
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V.  Bnwik,  1  DiD,  568;  8dwA  Dktrid  t.  Lombard,  2  Id.  496,  citing  the  pria- 
cipal  case;  KtOer  v.  iTkfa^  81  Am.  Deo.  78,  and  note  82. 

Ikfzjbd  Powxb  ov  MmnciPAL  Ckmpo&ATioN  to  Borbow  Monet:  Note 
to  Bank  qfCfhiOleoihe  ▼.  ChOkoihe,  80  Am.  Deo.  190  et  aeq.;  MUU  t.  Ofecuon, 
78  Id.  721,  and  note  729.  Bat  the  legialatiire  cannot  antborize  taxation  in 
aid  of  private  enteipriaes  or  objects;  and  mnnicipal  bonds  iasned  under  legia- 
latire  anthority,  to  be  paid  by  taantion,  as  a  batms  or  donation  to  secure  the 
locatioD  or  aid  in  the  erection  of  a  manufactory  or  foundry  owned  by  private 
individuals^  are  void  even  in  the  hands  of  holders  for  value;  CommerckU 
Bank  v.  (Hig  qflola,  2  DiU.  365,  citing  the  principal  case.  And  it  is  cited  to 
the  same  e^ot  in  Hanmm  v.  Fienion,  27  Iowa,  71. 

What  Gbinauoxs  au  UsmilODB:  See  note  to  Dada  v.  Oarr,  55  Am.  Dec. 
391-400.  A  note  and  mortgage  executed  to  secure  a  loan  of  gold  at  a  higher 
rate  of  premium  than  the  maricet  value  of  the  gold  are  usurious:  AnatUi  v. 
WaXber,  45  Iowa,  529,  dtmg  the  principal  case. 

LiiBiLnT  07  OouNTHS  lOB  Benvficial  Usi  ov  Monbt,  labor,  or  prop- 
erty, tikoogh  not  formally  obligated  therefor:  Note  to  QUatan  v.  Comira  Ootia 
Cbmity,  68  Am.  Dec.  29a 

Teb  fbingipal  0A8B  IS  COXD  also  to  the  point  that  where  warrants  of  a 
municipal  corporation  are  issued  to  the  payee  at  the  rate  of  one  doUar  in 
warrants  for  forty  centa  of  actual  indebtedness,  in  a  suit  upon  such  warrants 
judgment  may  be  had  for  the  amount  of  actual  indebtedness  represented  by 
the  warrants,  to  wit,  forty  per  cent  thereof:  Womdey  v.  Dittrid  Tovmehip, 
43  Iowa,  686;  and  to  the  point  that  municipal  bonds  under  seal,  made  pay* 
able  to  bearer,  and  intended  for  sale  in  the  public  market,  are  n^otiable  in 
as  ample  and  full  sense  as  the  circulating  medium  of  the  country:  CUy  qf 
Memfkia  v.  Brown,  1  Flip.  217;  and  that  in  an  action  for  the  conversion  of  a 
bond  of  a  wmni^pal  corporation  the  measure  of  damages  will  ordinarily  be 
its  maiket  value  at  the  time  of  the  conversioo,  wiili  interest  thereon  from 
that  time^  and  not  sinq^  the  face  or  amoant  of  the  bond;  Or^fi^  v.  Burdm, 
85Ioira»142. 


Harris  v.  Butlrdob* 

119  Iowa,  tta.1 
<Xamam  bab  Powbe  mnn  Natioval  OoiraxiTunoH  to  Fix  Staksiabb 

or  WxiOBXB  ABB  Mb48UB1B;  but  this  power  it  has  never  exercised,  and 

vtttil  it  does  so^  the  respective  states  may,  for  themselves,  regulate 

weights  and  measures. 
ScATim  Baavuaao  Wkeobtb  anb  Mbasubss  Bdibb  Pabxibs  to  Cov- 

TBAflia^  and  local  customs  fixing  diflerent  weights  or  measures  cannot  be 


set  up  unless  mentioned  in  the  contract.  ^^ 

OORIBAOT   lOB    MABOHBr    AT    SfBGIVIKD    PrIOB  FIB  PiBOB  WILL  BB  UOV- 

BlBiTBD  according  to  the  statute  defining  the  number  of  cubic  feet  in  a 
perch,  in  the  absence  of  any  expression  to  the  contrary;  no  implied  con- 
tiaet  to  the  contrary  is  competent,  and  if  botii  parties  contemplated  a 
perch  of  a  different  number  of  feet»  then  the  contract  must  be  corrected 
in  a  ooort  of  equity. 

AonoH  on  oontract  for  a  balance  alleged  to  be  be  due  plain- 
tiff tberennder,  and  for  extra  work  and  materialB.    Judgment 


442  Harris  v.  Rutledob.  [Iowa, 

was  entered  for  the  plaintiff^  and  the  defendant  appealed. 
The  opinion  states  the  case. 

7.  Waintorightj  for  the  appellant 
Leonard  and  Mottf  for  the  appellee. 

By  Court,  Dillon,  J.  By  the  written  contract,  the  plaintiff 
agreed  "  to  build  one  rock  house,  sixteen  by  eighteen  feet  in 
the  clear,  furnishing  everything  except  woodwork,  at  13.50 
per  perch."  When  made,  this  contract  was  not  stamped;  but 
under  section  163  of  the  act  of  Congress  of  June  80,  1864 
(Stats,  at  Large,  1863-64,  p.  218),  it  was  post-stamped  on  the 
trial.  It  thereby  became  as  valid  and  binding  between  the 
pfirties  as  if  it  had  been  duly  stamped  at  the  time  of  execu- 
tion. The  contract  nowhere  specifies  the  amount  or  quantity 
of  which  '*  a  perch  "  shall  consist.  On  the  trial,  the  plaintiff 
daimed  that  it  was  the  understanding  of  the  parties,  though 
it  was  not  expressed  in  the  contract,  that  a  perch  should  con- 
tain only  sixteen  and  one  half  cubic  feet.  He  also  claimed 
that  such  was  the  general  custom  among  masons,  or  at  least 
was  the  local  custom  of  that  neighborhood.  These  claims  are 
controverted  by  the  defendant. 

The  plaintiff  was  examined  as  a  witness  in  his  own  behalf 
and  stated  inter  alia:  "My  understanding  was  sixteen  and 
one  half  feet  to  the  perch,  and  I  never  supposed  the  defendant 
understood  it  differently." 

'^  Plaintiff's  attorney,"  so  continues  the  bill  of  exceptions, 
^  then  asked  the  witness  if  there  was  a  custom  among  masons 
as  to  the  number  of  cubic  feet  constituting  a  perch  of  stone- 
work. The  defendant  objected,  for  the  reason  that  the  statute 
fixes  the  number  of  cubic  feet  in  a  perch.  The  objection  of 
the  defendant  was  sustained  by  the  court,  for  the  reason  that 
custom  could  not  be  proven  to  confiict  with  an  express  stat- 
ute; but  the  court  further  held  that  the  plaintiff  might  show 
an  express  or  an  implied  contract  to  count  sixteen  and  one 
half  feet  to  the  perch,  or  he  might  show  that  he,  plaintiff, 
unc^rstood  that  he  was  working  at  sixteen  and  one  half  feet 
per  perch,  and  that  defendant  knew  that  fact,  or  had  good 
reason  to  know  it."  The  plaintiff,  against  the  defendant's 
objection,  was  then  permitted  to  testify  as  follows:  '^  I  built  a 
stone  smoke-house  for  the  defendant  the  year  previous  to  the 
present  work,  and  in  estimating  the  number  of  perches,  I 
reckoned  sixteen  and  one  half  feet  to  the  perch.  Defendant 
also  took  the  dimensions  of  the  smoke-house,  and  said  his 
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•estimate  agreed  with  mine,  and  he  paid  me  for  sixteen  and 
one  half  feet  per  perch." 

The  statute  (title  13,  Regulations  Pertaining  to  Trade,  c, 
71,  Weights  and  Measures)  provides  (sec.  1777)  that  "the 
^  perch '  of  mason-work  or  stone  is  hereby  declared  to  consist 
of  twenty-five  feet  cubic  measure."  It  also  contains  the  fol- 
lowing general  provision  (sec.  1778)  applicable  to  the  subject 
in  hand:  "  Contracts  in  which  no  other  scale  or  standard  is 
-expressed  shall  be  taken  to  mean  the  above."  See  correspond- 
ing provision,  Blue  Book,  1843,  p.  655,  sec.  7. 

The  object  of  a  statute  is  to  be  considered  in  giving  it  a 
construction.  A  few  considerations  will  serve  to  make  this 
object  manifest.  Under  the  national  constitution  (art.  1,  sec. 
S),  Congress  has  power  "to  fix  the  standard  of  weights  and 
measures."  This  power  it  has  never  exercised.  And  until  it 
is  exercised,  the  respective  states  may,  for  themselves,  regu- 
late weights  and  measures:  Rawle  on  Constitution,  c.  9;  Story 
on  Constitution,  sec.  1122;  Weaver  v.  Fegely,  29  Pa.  St.  27  [70 
Am.  Dec.  151]  (1857),  and  authorities  there  cited. 

Experience,  in  all  ages  of  the  world,  has  shown  that  this  is 
a  proper  and  even  necessary  subject  of  legislative  regulation; 
that  in  no  other  way  can  certainty  and  u&iformity  be  secured. 
"  Divers  weights  and  measures  "  were  deprecated  by  the  wise 
king:  Proverbs,  xx.  10.  And  similar  grievances  led  to  the 
-declaration,  in  Magna  Charta,  that  there  should  be  but  "one 
weight  and  measure  throughout  the  kingdom."  To  secure 
uniformity,  numerous  statutes  have  from  time  to  time  been 
passed  in  England  and  by  the  various  states  in  this  country. 

It  was  especially  proper  that  the  legislature  should  fix  or 
define  a  "perch"  of  masonry,  for,  aside  from  statute,  the 
Ambunt  is  not  only  uncertain,  but  thiff  uncertainty  is  of  a 
most  material  character.  Webster  (Diet.,  Unabridged,  1865, 
voce  Perch)  thus  defines  it:  "In  solid  measure,  a  mass  sixteen 
and  one  half  feet  long,  or  a  foot  each  in  height  and  in  breadth, 
or  sixteen  and  one  half  cubic  feet."  Worcester  gives  no  defin- 
tion  in  solid  measure.  Many  of  the  arithmetics  fail  to  define 
a  "perch,"  but  one  of  the  latest  (Robinson,  p.  169, 1860)  says: 
"A  perch  of  stone  or  of  masonry  is  sixteen  and  one  half  feet 
long,  one  and  one  half  feet  wide,  and  one  foot  high,"  or  twenty* 
four  and  three  quarters  cubic  feet.  The  New  American  En- 
cyclopedia (voce  Perch),  after  giving  other  definitions,  adds: 
*"  In  masonry,  a  perch  is  equal  to  twenty-five  cubic  feet." 

To  obviate    this  uncertainty,  and    to  secure    uniformity 


444  Harris  v.  Rutlebgb.  [Iowa, 

throoghoat  the  state,  were  the  objects  of  the  statute.  If  a 
man  in  Davenport  contracts  with  an  inhabitant  of  Leclaire 
for  a  perch  of  stone,  or  with  his  neighbor  mechanic  to  lay  np 
a  perch,  the  statate  binds  both  parties,  and  local  customs  fix- 
ing a  different  measure  cannot  be  set  up,  unless  mentioned  in 
the  contract.  To  allow  it  to  be  done  would  nullify  the  letter 
and  subvert  the  policy  of  the  statute, — would  introduce  that 
uncertainty  and  resulting  litigation  which  it  was  the  manifest 
and  wise  design  of  the  statute  to  remove  and  prevent. 

Thus  we  regard  the  case  upon  principle.  Counsel  cited  no 
authorities  directly  applicable,  but  our  own  examination  has 
shown  that  our  opinion  is  amply  and  uniformly  supported  by 
adjudications  elsewhere.  Thus  the  same  view  of  precisely  a 
similar  question  has  been  taken  by  the  supreme  court  of  Penn- 
sylvania in  a  case  essentially  the  same  as  the  one  at  bar. 

The  statute  of  that  state  of  April  15,  1834,  provided  that 
''twenty  hundred  shall  make  one  ton."  An  agreement  in  writ- 
ing was  made  whereby  the  defendant  contracted  ''to  weigh  off 
and  deliver  forty  tons  of  pig  metal  at  twenty  dollars  per  ton"; 
breach,  that  defendant  had  delivered  but  thirty-four  and  one 
half  tons.  On  the  trial  plaintiff  offered  to  prove  "that  the 
universal  custom  with  dealers  in  pig  metal  is  to  buy  and  sell 
by  the  gross  ton  of  2,268  pounds,  and  that  defendant  has  al- 
ways sold  according  to  that  weight  and  usage."  The  district 
court  received  the  evidence,  and  it  was  proved  that  for  twenty- 
four  years  th'e  custom  at  the  place  where  the  metal  was  by  the 
contract  to  be  delivered  was  universal  to  give  2,268  pounds 
sand  mound  metal  to  the  ton,  and  the  plaintiff  accordingly 
recovered.  But  on  appeal  this  judgment  was  reversed  by  the 
supreme  court.  Lewis,  C.  J.,  delivering  the  opinion,  says:  "It 
twenty  hundred  pounds  make  a  ton,  the  defendant  had  deliv- 
ered, before  suit  brought,  the  quantity  required  by  his  covenant. 
But  the  plaintiff  claimed  2,268  pounds  to  the  ton,  and  the 
court,  on  proof  of  a  custom  'among  those  dealing  in  metal 
throi^hout  the  iron  region  up  the  Allegany  River,  where  the 
contract  in  suit  was  made,  and  where  the  metal  was  to  be  de- 
livered,' permitted  the  jury  to  find  that  the  contract  was  for 
the  number  of  pounds  claimed  by  the  plaintiff."  The  supreme 
court  considered  that  it  was  important  that  the  standard  should 
be  uniform  throughout  the  state,  and  binding  upon  all  men 
¥dthin  it.  Local  customs  would  contravene  this  policy,  and 
lead  to  the  uncertainty  which  the  statute  intended  to  prevent 
The  statute  entered  into  the  contract  and  formed  an  essential 
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port  of  it.    The  contract  mtiBt  be  intended  to  have  been  made 
with  reference  to  the  law.    Being  in  writing,  the  court  should 
construe  it    The  statute  abolishes  the  custom.    And  it  was 
accordingly  held  to  be  error  to  admit  the  evidence  of  custom 
to  control  the  statute,  and  permit  the  jury  on  such  evidence 
to  find  the  contract  to  be  different  from  its  legal  import:  Evans 
V.  Myers^  26  Pa.  St.  114  (1855);  followed  in  Weaver  v.  Fcgely 
(holding  that  a  ton  of  coal  consisted  of  2,000  and  not  2,240 
pounds),  29  Id.  27  [70  Am.  Dec.  151]  (1857).    The  same  point 
was  expressly  decided  the  same  way  in  Many  v.  Beekman  Iron 
Co.,  9  Paige,  188, 195  (1841).   Chancellor  Walworth  there  says: 
'^  But  where  a  positive  statute  has  declared  the  meaning  or 
legal  signification  of  a  word  in  reference  to  its  use  in  contracts 
generally,  I  am  not  aware  of  any  case  in  which  a  court  of  law 
has  gone  so  far  as  to  receive  parol  evidence  to  explain  a  writ- 
ten contract  expressed  in  the  language  of  the  statute,  by  show- 
ing that  the  statutory  term  in  that  particular  contract  meant 
something  else  than  that  which  the  legislature  has  declared 
should  be  its  meaning."    See  also  Noble  v.  DureUj  3  Term  Rep. 
271;  Hockin  v.  Cooke,  4  Id.  314;  King  v.  Major,  4  Id.  750;  King 
y.  Arnold,  5  Id.  853;  PauU  v.  Letois,  4  Watts,  402;  Addison  on 
Contracts,  854;  Trueman  v.  Loder,  11  Ad.  &  E.  599;  Taylor  v. 
Briggs,  2  Car.  &  P.  525.    The  present  case  is  essentially  dif- 
ferent fix>m  Pilmer  v.  Bank,  16  Iowa,  321,  as  there  was  in  that 
case  no  express  statutory  definition  of  the  word  ^'currency." 
In  the  case  before  us  the  contract  was  made  after  the  statute. 
The  statute  applied  to  it.    And  the  statute  in  so  many  words 
declares  that ''  a  perch  shall  be  taken  to  mean  twenty-five  feet 
cubic  measure,  where  no  other  measure  is  expressed."    Here 
no  other  was  expressed.    The  district  court  "held  that  the 
plaintiff  might  show  an  express  or  implied  contract  to  count 
sixteen  and  one  half  feet  to  the  perch,  or  that  the  plaintiff  so 
understood  it,"  etc.    This  looks  plausible.    But  let  us  examine 
it.    There  was  no  pretense  of  any  other  contract  except  the 
written  one  before  alluded  to,  which  did  not  define  the  quan- 
tity a  perch  contained.    An  express  contemporaneous  contract 
would  have  to  be  in  writing,  or  else  the  agreement  would  be 
partly  written  and  partly  verbal.    There  was  no  express  con- 
tract on  this  point  shown,  written  or  verbal,  contemporaneous 
or  subsequent.     Under  these  circumstances,  and  under  tlie 
issues,  evidence  showing  an  implied  contract  or  understand- 
ing diiSerent  from  the  plain  and  legal  meaning  of  the  written 
and  express  agreement  was  obviously  incompetent.    Suppose, 
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however,  that  the  parties  in  fact  both  meant  a  perch  of  sixteen 
and  one  half  feet,  and  that  defendant  is  now  seeking  to  hold 
the  plaintiff  to  a  different  agreement,  to  obtain  and  retain  an 
unjust  advantage.  Upon  the  evidence  contained  in  the  record^ 
considering  the  low  price  of  the  work,  the  testimony  of  the 
plaintiff  as  to  his  understanding,  that  of  masons  as  to  the  cus- 
tom, the  fetct  that  a  perch  is  in  many  places  considered,  and 
in  a  standard  dictionary  defined  to  be,  sixteen  and  one  half 
feet,  and  particularly  the  silence  of  the  defendant  on  the  point 
of  his  understanding,  the  court  having  allowed  this  field  of 
inquiry  to  be  gone  into,  there  is  room  to  believe  that  the  par^ 
ties  did  in  fact  contemplate  a  perch  of  sixteen  and  one  half 
feet,  and  that  the  contract  for  some  reason  failed  in  this  respect 
to  express  the  intention  of  the  parties.  But  if  this  is  so,  the 
plaintiff  must  correct  the  contract  to  conform  to  the  actual  in- 
tention of  the  parties,  and  have  the  words  '^sixteen  and  one 
half  cubic  feet"  inserted  in  the  contract  after  the  words  ''per 
perch."  To  reform  the  contract,  he  must  of  course  bring  his 
case,  by  the  proof^  within  the  rules  and  practice  of  courts  of 
equity  on  this  subject.  In  point,  see  Many  v.  Beekma/n  Iron 
Co.j  9  Paige,  188.  As  the  case  stood,  the  court  erred  in  re- 
ceiving the  testimony  and  allowing  a  recovery  on  the  basis  of 
sixteen  and  one  half  feet  to  a  perch.  We  only  observe  that  if 
the  extra  work  was  to  be  paid  for  at  what  it  was  reasonably 
worth,  instead  of  by  the  perch,  the  dispute  as  to  the  quantity 
in  a  perch  would,  as  respects  the  extra  work,  be  immaterial. 

For  the  reasons  above  given  the  judgment  of  the  district 
court  is  reversed,  and  the  cause  remanded.  The  district  court 
will  give  the  plaintiff,  if  he  asks  it,  leave,  on  such  terms  as  to 
costs  as  it  may  deem  proper,  to  amend  his  petition  and  claim 
a  reformation  of  the  contract,  which  will  be  tried  by  the  first 
method,  unless  the  parties  otherwise  agree.  When  this  issue 
is  decided  (whether  the  decision  shall  be  in  £Etvor  of  a  reforma- 
tion of  the  contract  or  not),  the  court  will  then  proceed  to  try 
the  cause  as  one  by  ordinary  proceedings,  onless  the  parties 
stipulate  for  some  other  mode  of  trial. 

Reversed. 


Stahs  may  Rkiulati  WnoBXB  AVB  UMAMuam  nntfl  OongNM 
eises  its  power  in  tiiia  mpeot:  ITmiw- ▼. /V|0Pdi|i^  70  Am.  Dso.  151,  and  note 
154^  trnating  this  sabjeot 
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GbBBN   V.    SOBANAGE. 
lU  Iowa,  4SLi 

IfowaiAOB  BT  Wim  ow  hxb  Sbpasatb  P&ofbbtt  to  Ssoubb  HUBBAirS^ 
Dbbt,  and  in  eonsideration  of  aa  extension  of  time  for  the  pajrment 
thereof  is  Talid  and  enforoeaUe  against  the  property,  if  fturly  obtained. 

Falbb  Rspbisimtations  Mads  to  Wim  bt  Hubbaiti),  ok  Uitdus  Invlu- 
XNOB  exerted  by  him  to  induce  her  to  exeeate  a  mortgage  on  her  separate 
property  to  seonre  his  debt^  she  having  afterwards  dnly  acknowledged 
it^  will  not  affect  the  mortgagee  or  prejndioe  his  security,  if  the  hus- 
band's conduct  was  without  the  instigation,  procurement,  knowledge,  or 
consent  of  the  mortgagee. 

HOBTaAGS  BT  WZFB    OT  HBB    SbPABATB   PBOPBBTT  TO    SbOUBB  HuBBAND's 

Dbbt  is  Invalid  if  she  was  induced  to  exeeate  it  from  fear  exdted  by 
threats  made  to  her  by  the  mortgagee  of  an  illegal  criminal  jroeecation 
against  her  husband. 

liOBTGAOB  BT  WlTB  OF  HBB    SbPABATB   PBOFBBTT  TO  SbOUBB    HuBBAKD*^ 

Dbbt  is  Valid,  though  executed  because  of  the  mortgagee's  threats  of 
criminal  prosecution  against  her  husband,  if  the  debt  is  Just^  and  the 
accusation  was  well  founded,  or  upon  reasonable  grounds  be- 
to  be  so  by  the  mortgagee,  and  the  wife '  freely  and  deliberately 
executed  the  mortgage,  without  undue  influence  by  the  mortgagee^  un- 
less the  circumstances  are  such  as  render  it  illegal  as  aa  agreement  to 
compound  a  felony. 

Suit  by  Oreen  and  Densmore  against  Scranage  and  wife,  to 
forecloBe  a  mortgage  executed  by  the  defendants,  to  secure  a 
promissory  note  signed  by  both  of  them.  The  wife  alone  de- 
fended the  suit,  and  set  up  in  her  answer  her  coverture;  that 
the  land  mortgaged  was  her  separate  property;  that  the  debt 
was  her  husband's  debt;  and  that  the  note  and  mortgage  were 
procured  by  the  joint  fraud  of  her  husband  and  one  of  the 
plainti£Fs.  The  fraud  alleged  consisted  of  threats  made  to  her 
by  one  of  the  plaintiffs,  that  if  she  did  not  execute  the  note 
and  mortgage,  the  plaintiffs  would  prosecute  her  husband 
criminally  for  obtaining  money  under  false  pretenses.  The 
verdict  was 'for  the  defendant,  Mrs.  Scranage,  and  the  platn- 
tiffs  appeal.    In  other  respects  the  opinion  states  the  case. 

Finehj  Clarkj  and  Ricej  for  the  appellants. 
Phillips  and  PhUUpSj  for  the  appellees. 

By  Court,  Dillon,  J.  The  court  charged  the  jury  as  follows: 
'*  1.  This  is  an  action  against  Mrs.  Scranage  for  the  foreclosure 
of  a  mortgage.  She  admits  the  execution  of  the  note  and 
mortgage,  but  alleges  that  the  execution  thereof  was  obtained 
through  fraud  and  undue  influence  used  by  the 
Oreen,  and  her  husband,  Scranage. 
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"  Now,  if  yon  believe  from  the  evidence  that  the  plaintiff 
Oreen,  or  Green  and  Scranage,  by  nndne  influence,  induced 
Mrs.  Scranage  to  execute  the  note  and  mortgage,  so  that  you 
believe  it  was  not  her  voluntary  act  and  deed,  that  such  un- 
due influences  consisted  in  threats  to  prosecute  the  husband 
for  the  commission  of  a  crime,  or  by  words  amounting  to  such 
threats,  and  that  she  would  consequently  be  disgraced  by 
reason  of  such  prosecution,  unless  she  signed  the  note  and 
mortgage,  then  such  conduct  was  fraudulent,  and  if  through 
such  influences  she  signed  the  same,  it  is  a  fraud  upon  her 
rights,  and  you  should  find  for  the  defendants." 

The  court  frurther  instructed  the  jury:  2.  That  whether  the 
mortgage  was  obtained  from  Mrs.  Scranage  fraudulently  or 
not,  still  she  is  not  liable,  being  a  married  woman,  '^  unless  the 
jury  further  find  from  the  evidence  that  the  execution  of  the 
note  related  to  her  own  separate  property,  or  was  for  the  ex- 
penses of  the  family,  or  education  of  the  children,  or  purports 
to  bind  herself  only." 

Deferring,  for  the  present,  any  consideration  of  the  first  por- 
tion of  the  charge,  it  is  clear  that  the  last  charge  or  direction 
to  the  jury  above  set  out  is  erroneous.  We  will  assume  that, 
as  against  the  plaintiffs,  the  property  mortgaged  was  the  wife's. 
It  seems  at  one  time  to  have  been  the  husband's,  to  have  been 
conveyed  by  him  to  one  Van  Meter,  to  secure  a  debt  owing  to 
him,  which  debt  was  paid  off  by  the  brothers  of  Mrs.  Scran- 
age with  money  from  their  father's  estate  belonging  to  her; 
and  with  the  husband's  consent.  Van  Meter  conveyed  the  land 
to  one  of  her  brothers,  and  he  subsequently  conveyed  it  to  his 
sister,  Mrs.  Scranage. 

This  was  prior  to  the  time  when  the  plaintiffs  became  cred- 
itors of  the  husband 

The  cause  was  tried  in  the  district  court  prior  :to  the  publi- 
cation of  the  decisions  of  this  court  in  Jories  v.  Crosthwaite^  17 
Iowa,  493,  and  PalUm  v.  Kinsman^  17  Id.  428. 

We  extract  the  following  from  the  case  last  named: — 

'^  The  transaction  with  Kinsman  was,  in  equity,  a  mortage 
of  the  wife's  separate  property  to  him.  This  is  binding  upon 
her  in  equity,  and  equity  will  enforce  the  debt,  not  against  her 
personally,  indeed,  but  against  the  property  which  she  has 
pledged  for  its  payment.  'A  wife,'  says  Kent  (2  Kent's  Com. 
167),  ^may  also  sell  or  mortgage  her  separate  estate  for  her 
husband's  debts,  and  such  a  mortgage,  when  founded  upon  a 
valuable  consideration,  and  not  unfairly  obtained,  is  enforce- 
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able  in  equity  against  the  property  pledged.  See  also  Jones  ▼. 
Crtmthwaite,  17  Iowa,  393,  and  cases  cited  on  page  399;  Oahn 
V.  Niemcewiczy  11  Wend.  312;  Young  v.  Graff,  28  111.  20;  2 
Story's  Eq.  Jur.,  sec.  1399;  'Demarest  v.  Wynkoop,  3  Johns.  Ch. 
129  [8  Am.  Dec.  467];  Clancy,  589;  Hawley  v.  Bradford,  9 
Paige,  200  [87  Am.  Dec.  390];  Loomer  v.  Wheelwright,  3 
Sand.  Ch.  135;  Vartie  v.  Underwood^  18  Barb.  561;  Sheidle  v. 
WeiMee,  16  Pa.  St  184;  KnigU  y.  WhUehead,  26  Miss.  246; 
Wolf  V.  Van  Meter,  19  Iowa,  134;  County  of  Johnson  v.  Rugg, 
18  Id.  138;  TiflTany  and  Bullard  on  Trusts,  687." 

The  court's  charge  laid  down  a  different  doctrine,  asserting, 
in  substance,  that  the  defendant  was  not  liable  unless  the  note 
related  to  her  own  separate  property  or  was  given  for  family 
exi)en6es,  etc. 

The  jury,  on  this  point,  should  have  been  instructed  that  if 
her  husband  owed  the  debt,  this,  particularly  if  the  plaintiff 
extended  the  time  of  payment  in  consideration  that  the  wife 
would  execute  a  mortgage  upon  the  property  to  secure  it,  would 
constitute  a  yaluable  consideration  for  the  mortgage,  though 
the  wife  was  only  a  surety  for  her  husband;  and  such  mort- 
gage would,  in  equity,  be  binding  upon  the  property  therein 
described,  provided  it  was  not  fraudulently  or  unfairly  ob* 
tained. 

The  first  instruction  of  the  court,  above  copied,  related  to 
the  alleged  fraud  in  obtaining  the  mortgage.  The  instructions 
of  the  court  should  be  applicable  to  the  special  circumstances 
of  the  case  before  it.  The  instructions  of  the  court  in  relation 
to  undue  influences  are  neither  as  full  nor  as  accurate  and 
precise  as  they  should  have  been. 

The  jury  should  have  been  told  that  any  flEtlse  representa- 
tions made  to  the  wife  by  the  husband,  or  undue  influence 
exerted  by  him  to  induce  her  to  execute  the  mortgage,  she 
having  afterwards  duly  acknowledged  it,  would  not  affect  the 
plaintiffs  or  prejudice  their  security,  if  this  conduct  on  the 
part  of  the  husband  was  without  their  instigation,  procure- 
ment, knowledge,  or  consent:  Baldwin  v.  Snowden,  11  Ohio  St. 
203  [78  Am.  Dec.  303],  and  authorities  there  cited;  McHenry 
V.  Day,  13  Iowa,  445  [81  Am.  Dec.  438]. 

The  wife  seeks  to  be  relieved  from  her  mortgage  on  the 
ground  of  fraud  on  the  part  of  the  plaintiffs,  and  this  fraud  or 
unfair  conduct  must  be  brought  home  to  them. 

On  the  other  hand,  if  the  wife  was  induced  to  execute  the 
mortgage  from  fear  excited  by  threats  made  to  her  by  the 
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plaintiffs  of  an  illegal  criminal  prosecution  against  her  hus- 
band, the  instrament  thus  obtained  would  not  be  binding  upon 
ber. 

For  example,  if  the  criminal  association  was  known  by  the 
plaintiffs  to  be  unfounded,  and  the  threats  were  made  for  the 
purpose  of  overcoming  the  free  will  of  the  wife,  and  did  so 
overcome  it,  the  security  thereby  obtained  would  be  set  aside, 
on  account  of  the  attending  oppression  or  fraudulent  advan- 
tage taken  of  the  wife. 

But  if  the  debt  were  just,  and  the  criminal  accusation  wiaa 
well  founded,  or,  upon  reasonable  grounds,  believed  to  be  so  by 
the  plaintiffs,  and  the  wife  fi'eely,  upon  her  own  deliberate  con- 
viction of  what  was  best,  and  without  undue  influence  exerted 
by  the  plaintiffs,  executed  the  security,  it  would  be  valid, 
unless  given  under  such  circumstances  as  would  render  it  ille- 
gal as  an  agreement  or  arrangement  to  compound  a  felony  or 
not  to  prosecute  it:  Revision,  sees.  4286,  4287,  4670,  6106;  1 
Parsons  on  Notes  and  Bills,  215;  Chitty  on  Contracts,  743,  and 
authorities  cited. 

In  support  and  illustration  of  these  views,  see  Eadie  v.  SUm- 
mon,  26  N.  Y.  9  [82  Am.  Dec.  395]  (1862),  and  cases  cited;  2 
Story's  Eq.  Jur.,  sec.  239;  Tiffany  and  Bullard  on  Trusts,  162, 
687;  Willard's  Bq.  Jur.  208,  and  authorities  cited;  Fry  v.  Fry^ 
7  Paige,  461;  Jaqtus  v.  M.  E.  Churchy  17  Johns.  548  [8  Am. 
Dec.  447];  Cruger  v.  Cruger^  5  Barb.  225;  Whelan  v.  Tf&elan,  8 
Cow.  537. 

Reversed  and  remanded 

Cole,  J.,  being  of  counsel,  took  no  part  in  the  oansideration 
of  this  case. 

FaLSV  RlPRWlBTAaiOHS  OF  HuSBAMD  IHBDCIHQ  WdS  TO  RllUUTS  KP- 

CUMEBASOE  OH  hoDieiteid  euinot  affect  innooent  partiee  who  have  loaaad 
money  upon  the  Becority,  if  it  be  duly  aoknowledged  by  the  wife:  ifeiETenry 
▼.  Da^,  81  Am.  Dec  438;  bat  eee  CentnU  Bank  ▼.  Copeland,  81  Id.  697,  and 
note  602.  The  grantee  of  a  manied  woman,  if  ignorant  of  any  facts  pat- 
ting him  npon  inqniry,  may  rely  npon  the  certificate  of  acknowledgment  if 
that  be  in  due  form:  Louden  r.  B^ftke,  67  Id.  442»  and  note  445. 

Thkbat  or  LiOAL  FBOCsas  za  hot  Dutaam.  The  party  may  plead  and 
make  proof  and  ahow  that  he  ia  not  liaUe:  Cliyim  ▼.  McDammgh,  84  Am.  Dec. 
54,  note  67;  Fulton  ▼.  Hood,  76  Id.  664,  note  672.  Bat  in  Badie  y.  SUmmom, 
82  Id.  395,  it  is  held  that  an  assignment  procured  from  a  woman  by  tfareait- 
ening  to  arrest  her  husband  and  proeecnte  him  is  void.  See  also  GaUntl  Bamk 
▼.  Copeland,  81  Id.  697,  and  note  602. 

WiFB  MAT  MoBiroaax  hsb  Sbpabatb  Pbopxbtt  to  Sboubb  Husbamd'^ 
Debt:  Jamkom  v.  Jamimm,  81  Am.  Dea  636;  BoUk  r.  Fnmeok,  51  Id.  70O| 
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ffawtejf  y.  Bra^ord,  37  Id.  390;  Sampmm  ▼.  WUUamm^  65  Id.  702;  but  ms 
Boffhr  y.  CommomoMUhj  80  Id.  661.  The  prinoipal  otm  it  cHed  to  the  point 
tliftt  a  mortgage  upon  a  homettead  of  whibh  the  ligpl  title  ia  in  the  wifa^ 
exeeated  hy  the  hasbaiid  and  wife  to  aeonre  a  note  giyen  for  an  esiiting  debt 
of  their  aon,  in  consideratian  of  an  eztenaion  of  time^  is  yalid  aad  nay  be 
odoroed:  Low  Broa.  SCkkY,  Andarmmt  41  Iow%  478. 


Hall's  Adm'x  v.  MoHbnby. 

ru  IOWA,  OL] 

AyaiBwmff  oT  AHorHSE  MisiB  TO  KoTx  AT  LnrTAHGB  ov  Patib^  and  witti* 
oat  the  knowledge  of  the  other  maken»  after  the  note  ia  eoMfiated  aad 
deSiyered,  operatea  to  diadhaige  the  other  makank 

ASDIXIOH  ov  AirOTHKB  MaKXB  to  NoTB  BDOSn  XTB  OollPIiRlOir  AMD  D>> 

UYSBT  will  not  diflchaige  original  makera,  if  made  wxthont  the  knowledge 
of  the  payee,  mmhU. 
%nmn  oh  Nora  ib  Ddohabobd  bbok  Lxahutt  bt  ABDimHf  or  Air- 
oifHXB  Surbtt  without  hia  oonaent^  thon^  before  the  deliyery  of  the 
noto^  if  the  payee  knew  that  the  addition  waa  made  withont  hia  oon- 
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by  payee  ia  auoh  an  alteratioQ  of  a  note  aa  will  dWMga  tka  latter 
aorety  from  liability  thereon. 

Action  on  promissoiy  note  against  the  defendant  as  surety 
for  the  maker  GilL  In  his  answer  the  defendant  alleged  that 
he  signed  as  the  surety  of  Gill;  that  the  note  was  then  blank 
as  to  the  payee,  and  did  not  contain  the  words  ^'  in  specie  " 
after  the  word  "dollars";  that  Oill  intended  to  use  the  note 
to  obtain  a  loan  from  Hidl,  but  had  authority  to  fill  the  blank 
with  the  name  of  any  person  who  would  loan  the  money;  that 
Hall  refused  to  take  the  note  as  written,  and,  without  the  de- 
fendant's knowledge,  had  the  words  "  in  specie  "  written  in 
after  the  word  "  dollars  ";  that  Gill,  for  the  benefit  and  at  the 
instance  of  Hall,  and  without  the  defendant's  knowledge,  pro- 
cured one  Lyon  to  sign  the  note  as  co-obligor,  and  he  placed 
his  name  immediately  under  the  defendant's  name;  and  the 
note  in  this  form  was  delivered  to  Hall,  who  took  it  with  full 
knowledge  of  all  the  facts.  It  was  also  alleged  that  some  four 
years  after  the  note  became  due.  Hall,  or  some  one  for  him,  or 
wit^  his  cusent,  or  the  plaintifi*  as  administratrix,  altered 
the  note  without  the  defendant's  knowledge  or  consent,  by 
cutting  off  the  signature  of  Lyon,  and  leaving  it  with  the 
signatures  of  Gill  and  the  defendant.  And  the  defendant 
claimed  that  by  these  additions  and  alterations  in  the  note  he 
was  released  from  his  liability  thereon.    Plainti£F  demurred  tt 
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this  answer;   the  demurrer  was  overruled,  and  plaintiff  ap- 
pealed. 

B.  N.  Kinyon^  for  the  appellant. 
McHenry,  pro  se. 

By  Court,  Wright,  J.  Appellee  in  his  argument  does  not 
insist  that  the  adding  o^  <;he  words  "  in  specie  "  had  the  effect 
to  discharge  him.  We  may  therefore  dismiss  this  feature  of 
the  case  without  comment,  simply  referring  to  Sanderson  ▼. 
SymondSy  1  Brod.  A  B.  426,  and  Stephens  v.  Graham,  7  Serg.  A 
R.  505  [10  Am.  Dec.  485],  as  throwing  some  light  on  the 
question  involved. 

The  points  relied  upon  are:  1.  That  the  addition  of  the 
name  of  Lyon  as  a  co-surety  or  co-promisor,  without  defend- 
ant's consent,  this  being  known  to  Hall,  so  changed  the  in- 
strument as  that  it  was  not  his  (defendant's)  undertaking; 
2.  That  if,  notwithstanding  this  addition,  it  was  binding,  then 
plaintiff  or  payee,  by  cutting  off  the  name  of  the  third  prom- 
isor, so  changed  the  note  or  affected  its  integrity  as  to  dis- 
charge defendant. 

When  a  note  has  been  fully  issued,  completed,  and  deliv- 
ered to  the  payee,  the  doctrine  seems  to  be  well  sustained  that 
the  addition  of  another  maker  at  the  instance  of  the  payee, 
and  without  the  knowledge  of  the  other  makers,  operates  to 
discharge  the  latter.  Thus,  says  Mr.  Parsons,  if  a  person 
sign  a  joint  and  several  note  with  another  as  surety,  and  a 
third  name  be  afterwards  added,  also  as  surety,  without  his 
consent)  'he  note  is  vitiated  as  to  the  first  surety:  2  Notes  and 
Bills,  556. 

The  reasons  or  principles  on  which  this  rule  is  founded  we 
need  not  discuss,  as  they  will  be  found  referred  to  at  length 
by  the  learned  author,  and  also  in  the  following  cases:  Chap- 
pell  V.  Spencer,  23  Barb.  584;  Harper  v.  StaUj  7  Blackf.  61; 
Bank  of  Limestone  v.  Penickj  5  T.  B.  Mon.  25;  PuUiam  v.  With- 
ers,  8  Dana,  98  [33  Am.  Dec.  479];  Adams  v.  Frye,  3  Met.  103; 
note  and  authorities  cited  to  Smith  v.  Crooker,  5  Mass.  540; 
Master  v.  Miller,  4  Term  Rep.  320;  8.  C,  1  Smith's  Lead.  Cas. 
458,  and  note;  2  Parsons  on  Contracts,  sec.  7,  p.  716;  Addison 
on  Contracts,  1082;  and  see  particularly  the  comparatively 
recent  case  (decided  in  1855)  of  (hirdner  v.  Walsh,  5  El.  A 
B.  82,  overruling  Catton  v.  Simpson,  8  Ad.  A  E.  136. 

These  cases  and  authorities,  as  far  as  we  have  been  able  to 
examine  them,  treat  of  the  doctrir.e  as  applied  to  a  note  fully 
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israed  and  delivered,  and  when  the  name  is  alv^/Vi^dtf  ob- 
tained, at  the  instance  of  the  payee,  or  with  his  knowledge  or 
consent,  without  the  consent  of  the  original  maker  or  makers. 
Indeed,  we  can  find  no  case  precisely  analogocis  to  the  one  at 
bar.  And  we  are  not  prepared  to  go  to  the  extent  of  holding 
that  such  addition  of  a  name  before  the  complete  execution 
of  the  instrument  would  have  the  effect  of  discharging  the 
other  joint  and  several  maker,  when  the  payee  had  no  knowl- 
edge of  the  circumstances  under  which  the  note  was  signed 
by  the  joint  maker,  or  of  his  intention  at  the  time  of  signing. 
It  will  be  readily  seen  that  this  might  involve  the  inquiry, 
whether  the  surety,  by  delivering  the  note  to  the  principal, 
had  not  placed  it  in  his  power  to  procure  other  parties,  and 
whether  he,  rather  than  the  payee,  should  not  suffer  the  con* 
sequences  thereof, — a  field  of  inquiry  not  free  from  difficulty, 
and  one  which,  in  our  opinion,  we  need  not  enter  into  in  this 
instance. 

This  note,  on  its  face,  shows  that  it  is  made  by  Gill  as  prin- 
cipal and  McHenry  as  his  surety.  In  addition  to  this,  it  is 
averred  in  the  answer  that  Hall,  the  payee,  took  the  note  with 
a  full  knowledge  of  all  the  facts.  If  so,  then  he  knew  that 
McHenry  signed  the  note  intending  to  be  the  sole  surety  of 
Gill,  and  that  he  did  not  intend  to  be  jointly  and  severally 
bound  with  any  other  person.  This  being  so,  it  seems  to  us 
that  the  reason  of  the  rule  applies,  which  would  declare  tho 
defendant  discharged  when  the  other  name  was  added  after 
the  note  was  fully  completed  and  delivered.  For  the  payee 
knew  just  as  well  what  defendant's  contract  was,  what  his  in- 
tended and  understood  liability,  as  though  Lyon  had  not 
signed  until  after  he  had  accepted  the  note  and  parted  with 
his  money.  And  this  is  especially  so  when  we  consider  that 
defendant  was  a  surety,  known  to  be  such  to  the  payee,  whosi^ 
rights  are  guarded  with  great  care,  and  as  to  whom  the  doc- 
trine under  discussion  should  be  applied  as  a  protection,  and 
not  to  his  injury:  2  Parsons  on  Notes  and  Bills,  561;  Water' 
man  v.  VoMj  48  Me.  504;  Lide  v.  RogerSj  18  B.  Mon.  528. 

But  however  this  may  be  (and  it  is  due  to  one  member  of 
the  court.  Cole,  J.,  to  say,  that  he  is  not  prepared  to  fully 
commit  himself  to  this  position,  in  the  absence  of  some 
element  of  fraud  on  the  part  of  the  payee,  or  proof  of  injury 
to  the  defendant),  yet  we  unite  in  the  opinion  that  the  subse- 
quent act  of  the  payee,  in  cutting  off  the  name  of  Lyon,  with- 
out the  knowledge  of  the  ot^er  surety,  had  the  effect  of  so 
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altering  tne  note  as  to  discharge  defendant.  This  amounted 
to  a  spoliation  of  the  instniment,  or  so  affected  its  integrity 
by  the  act  of  the  payee  as  that  he  should  not  be  allowed  to 
claim  any  advantage  from  it  as  against  the  other  surety.  /. 
payee  should  not  be  allowed  thus  at  his  mere  will,  however 
honest  his  motive,  to  tamper  with  a  contract  which  should  be 
kept  entire  and  unmutilated,  and  which  frequently,  and  in- 
deed, generally,  is  the  best  and  only  evidence  of  the  rights, 
equities,  and  liabilities  of  all  the  parties  to  it.  The  policy  of 
the  law  is,  to  look  to  and  secure  this  integrity,  and  especially 
when  it  is  assailed  by  the  payee  himself,  without  looking  be- 
yond to  ascertain  whether  there  has  been  actual  injury  or 
fraud.  In  support  of  this  view  we  refer  to  the  authorities 
already  cited,  as  also  Mam  v.  Bradley,  11  Mees.  &  W.  590; 
GiUett  V.  Sweet,  1  Gilm.  475. 

So  that  we  unite,  without,  perhaps,  placing  our  opinions 
upon  the  same  grounds  or  adopting  the  same  reasoning,  in  the 
conclusion  that  the  judgment  below  should  be  affirmed. 


Matkbial  Alteration  or  Nbqotzablx  IirsrauMiiiT  RnrDxas  It  Vod>: 
WUUamMn  ▼.  Smith,  78  Am.  Deo.  478,  and  note  486;  Fay  ▼.  Smith,  79  Id. 
752»  and  note  754.  Bat  the  payee  of  the  note  may  alter  it  in  any  way  an- 
thorized  by  the  maker:  WUmm  ▼.  Hendenon,  48  Id.  716;  Humfhrqfg  ▼.  Chdi- 
hw,  38  Id.  499;  Sknpmm  v.  Staethmue,  49  Id.  554;  IngUah  v.  Breneman,  41 
Id.  96.  Cnttrng  or  tearing  off  a  material  portion  of  the  note  is  a  material 
alteration  avoiding  it  if  done  without  the  oonaent  of  the  maker:  Whedock  ▼. 
Freeman,  23  Id.  674;  Hall  ▼.  Comm<mweaith,  30  Id.  685.  The  principal  oaae 
is  cited  to  the  point  that  after  the  delivery  of  a  joint  and  aeveral  nofee^ 
the  addition  of  l^e  name  of  a  third  person  as  maker,  with  the  privity  of  the 
holder,  bat  withoat  the  consent  of  the  origin&l  stgnera,  vitiates  the  note  as  t« 
the  latter:  WaOaee  y.  JeweH  21  OMo  8L  173. 


MoGlellan  V.  Marshall. 

[19  IOWA,  60L1 

IvjUHonoH  MAT  IssuB  TO  RssTRAnr  PaoGBEDnroB  OH  BzBOonoH  issned  oo 
an  alternative  jndgment  for  the  value  of  property  replevied  in  default  ol 
a  return  thereof,  where  the  property  has  been  tendered  back  within  a 
tone  that  is  reasonable  under  all  the  ciroumstanoes  of  the  case,  especially 
where  the  plaintiff  has  paid  all  the  costs  of  the  replevin  suit,  is  the  real 
owner  of  ^e  property,  and  offered  to  return  the  property  so  as  to  open 
ih»  way  for  a  new  demand  and  recovery  of  the  property  by  suit. 

PmrnoN  in  equity  averring  that  plaintiff  was  the  owner  of 
a  mare  which  strayed  away  and  was  taken  up  by  the  defb/id- 
ant,  who  failed  to  comply  with  any  of  the  provisions  of  the 
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estray  law;  that  afterwards  plaintiff,  upon  defendant's  refusal 
to  surrender  the  mare,  replevied  her;  that  upon  the  trial  of  the 
action  he  voluntarily  suffered  a  nonsuit,  because  he  had  not 
af  the  time  sufficient  proof  of  a  demand  which  the  court  held 
it  was  necessary  to  prove  in  order  to  maintain  the  action;  and 
the  court  thereupon  rendered  judgment  against  plaintiff  for 
a  return  of  the  property,  and  in  default  thereof  a  judgment 
for  $160,  the  value  of  the  mare;  that  defendant  resided  forty 
miles  from  the  residence  of  plaintiff;  that  at  the  time  of  the 
rendition  of  the  judgment  the  mare  had  received  an  injury, 
and  it  was  impossible  fbr  her  to  travel,  but  that  as  soon  as  she 
was  in  a  condition  to  do  so,  about  thirty  days  after  the  rendi- 
tion of  the  judgment,  plaintiff  started  with  her  and  arrived  at 
defendant's  residence  about  three  days  later  and  tendered  the 
mare  to  him,  but  he  refused  to  receive  her;  that  before  he 
made  the  tender  he  had  paid  all  the  costs  of  the  replevin  suit, 
including  the  costs  of  execution,  which  defendant  had  pre- 
viously sued  out;  that  the  offer  to  return  the  property  was 
made  as  soon  as  was  practicable  under  the  circumstances; 
that  plaintiff  is  the  real  owner  of  the  mare;  that  defendant's 
judgment  was  unjust  and  irregular;  that  it  was  rendered  upon 
the  taking  of  the  nonsuit,  without  any  trial  whatever  or  the 
hearing  of  any  evidence  as  to  the  ownership  of  the  property; 
that  defendant  is  insolvent  and  is  now  seeking  to  enforce  the 
judgment  by  execution,  notwithstanding  the  offer  of  plaintiff 
to  return  the  property,  though  in  fact  plaintiff  intended  if  the 
mare  was  received,  to  redemand  a  delivery  of  her,  and  if 
refused,  to  commence  anew  the  action  of  replevin.  And  there- 
fore plaintiff  prayed  that  the  court  restrain  further  prooeedinga 
upon  the  execution,  and  grant  the  requisite  relief  etc.  A  de- 
murrer to  this  petition  was  sustained,  and  the  plaintiff 
appealed. 

Williamson  and  St.  John^  for  the  appellant. 
Withrow  and  Smithj  for  the  appellee. 

By  Court,  Lowe,  C.  J.  It  is  objected,  first,  under  the  de- 
murrer, that  a  case  for  equitable  interference  is  not  made  by 
the  petition;  that  although  the  proceedings  in  the  replevin 
suit  may  be  voidable  for  error,  still,  they  are  not  void,  and 
may  not  be  enjoined  in  equity  in  the  absence  of  any  alleged 
fraud,  mistake,  accident,  or  surprise.  It  is  true  that  none  of 
these  things  are  made  the  ground  of  the  petition,  nor  yet,  on 
the  other  hand,  is  it  the  purpose  of  the  bill  to  restrain  the 
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proceedings  in  that  suit,  so  much  for  matters  oocorring  before 
and  at  the  rendition  of  the  judgment  therein  as  for  what 
subsequently  transpired.    K,  in  a  very  few  days  after  the 
rendition  of  the  judgment  for  the  return  of  the  property,  the 
plaintiff  had  tendered  a  delivery  of  the  same  to  the  defend- 
ant in  the  replevin  suit,  and  he  had  refused  to  accept  the 
property,  and  insisted  on  enforcing  the  alternative  judgment 
for  the  value  of  the  property  by  execution,  we  suppose,  in 
such  a  contingency  it  would  be  admitted  that  the  chancellor 
would  be  justified  in  restraining  the  execution.    And  yet^ 
this  is  just  what  the  plaintiff  has  done  in  this  case,  except 
that  his  offer  to  return  the  property. was  not  in  a  very  few 
days  after  the  judgment,  but  within  thirty-two  or  thirty-three 
days  thereafter.    The  question  then  is,  whether  a  court  of 
equity  will  consider  the  offer  to  return  as  having  been  made 
within  a  reasonable  time.    What  may  or  may  not  be  reason- 
able, will  and  often  does  depend  upon  circumstances  which 
equity  will  regard.    The  demurrer  accepts  as  true  the  mar 
terial  allegations  bearing  upon  this  jxiint.    The  statement  is, 
that  plaintiff  resided  some  forty  miles  from  the  defendant, 
where  the  return  was  to  be  made;  that  at  the  time  the  judg- 
ment was  entered,  the  mare  had  been  injured,  and  was  lame, 
so  that  it  was  impossible  for  her  to  travel,  and  that  he  offered 
to  make  the  return  as  soon  as  it  was  practicable.    Now,  the 
delay  of  thirty  days  is  not  very  unreasonable  in  itself^  but 
when  it  is  accounted  for  upon  circumstances  so  controlling  as 
that  which  constitutes  the  above  excuse,  it  is  but  the  dictate 
of  common  justice  that  the  same  should  be  received  as  sat* 
isfactory.    Add,  then,  to  this  the  alleged  fetct  that  the  plain- 
tiff had  paid  all  the  costs  of  the  replevin  suit,  including  that 
of  the  execution  which  had  just  been  put  into  the  hands  of 
the  officer,  and  upon  which  no  action  had  been  taken  at  the 
time  of  the  proffered  return  of  the  property;  that  the  judg- 
ment in  the  replevin  suit  fails  to  specify  within  what  time 
the  return  should  be  made;  that  the  right  of  possession  and 
title  of  the  property  were,  as  a  matter  of  fact,  in  the  plaintiff; 
that  the  defendant  was  a  wrong-doer,  ab  initio^  as  respects  the 
same;  that  the  delay  in  the  return  thereof  was  the  result  of 
necessity,  and   not  from  any  wish  or  interest  to  treat  the 
order  of  the  court  with  defiance;  that  his  purpose  in  offer^ 
ing  to  return  the  property,  besides  complying  with  the  order 
of  the  court,  was  to  open  the  way  for  a  new  demand  and  re- 
covery of  the  property  by  suit.    These  are  such  an  aggrega- 
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Hon  of  faots  and  dreomstaDces  as,  in  our  opinion,  justly  calls 
for  the  equitable  interference  and  cognizance  of  the  court 
This  oonoeded,  aU  the  other  objections  raised  to  the  bill  by 
the  demurrer  insisted  upon  in  argument  are  answered  and 
covered  thereby,  and  we  hold  that  the  demurrer  should  have 
been  overruled  instead  of  sustained,  wherefore  the  iudgment 
will  be  reversed  and  the  cause  remanded. 
Reversed* 


DsfmuAirmf  Dmnus  lAAnm  Wbdm  Juiniiibr  has  aiBf  Bahusrid 
liM  no  right  to  pay  tho  Tains  anefved  and  ratain  tba  |wpart^,  and  equity 
will  not  enjoin  tha  anlofO'^vMnt  of  the  jwdgmimt  lor  tha  mypaHy  npon  a 
tMider  of  tha  Tallia  tiio*eof i  /prlrw  t.  Tkmuu^  dO  Am.  Dae.  387. 
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Ousio  V.  Douglass. 

ri  KAHIAB,  128.] 
JVMOEKIIT   RmDSBXD   PbIOB   TO   AdOFTIOH  OF  OOHSnTOmur  IS  KOV  3z- 

OBPTED  from  ihe  operfttion  of  the  homettead  ezemptiaii  daiiae  by  the 
dMue  proTiding  that  all  ooatraote,  jndgmentey  eta,  ahaU  continae  after 
the  change  from  a  temtonal  gorenunent  to  a  state  goyemment  as  if  no 
change  had  taken  place,  since  the  object  of  this  cUuue  was  to  save  the 
right  to  enforce  all  contracts,  judgments^  etc.,  leaving  the  means  of  en- 
forcing them  snbjeet  to  snch  changes  as  the  constitation  or  legislators 
under  it  might  make,  and  not  to  prohibit  a  change  of  remedy. 

Xxmrnoir  Laws  Afflt  to  Rkkkdt  only,  and  mat  Ansor  Pbiob  Con- 
THA0T8  without  impairing  the  obligation  thereof  so  long  as  they  are 
within  the  dictates  of  sound  policy,  hnmanity,  and  the  well-being  of  the 
community;  and  within  these  limits  the  state  is  the  sde  judge  of  the  ez* 
tent  of  the  exemptions. 

CosBTrnrnoNAL  Peoyibiom  Exbmftihq  as  Hombbisad  lOOAaBV  of  farm- 
ing land,  or  one  acre  within  the  limits  of  any  incorporated  dty  or  town, 
does  not  impair  the  obligation  of  contracts,  notwithstanding  the  value 
may  vary  greatly  with  the  size  of  the  city  or  the  nearness  of  the  land 
thereto;  since  the  average  of  the  homesteads  is  not  unreasonable. 

Bbatb  is  not  Omnipotint  as  to  Amount  or  Pbopbrtt  to  bn  Kumirrap 
AS  Homestead,  and  its  action  will  not  be  constitutional  if  it  shall  be  ap- 
parent that  the  object  was  not  so  much  to  secure  the  well-being  of  the 
citizens  as  to  enable  them  to  hold  large  amounts  of  property  for  their 
own  aggrandisement  and  for  other  purposes  than  that  of  homesteads. 

Action  or  Staxn  in  Ezkmpiino  Pbopkbtt  as  HoMXsnuD  will  bb  Sos- 
TAiNBD  AS  OoNsnruTiONAL^  although  it  may  here  and  there  work  an 
individual  hardship,  so  long  as  the  extent  of  the  homestead  shall  be  in 
accordance  with  sound  policy  and  humanity,  and  no  greater  than  shall 
be  reasonably  necessary  to  protect  the  dtimis  in  tiieir  pazBoits  neoesiaiy 
to  their  existence  and  well-being. 
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PxTiTioN  for  injunction  against  sale  of  property  on  execu- 
tion.    The  opinion  states  the  case. 

Uunnai  P.  FeniUm^  for  the  plaintiff  in  error. 
Ikuglof  and  StiUingSj  for  the  defendants  in  error. 

By  Court,  Cbozieb,  C.  J.  On  the  twenty-seventh  day  of 
Angnsty  A.  D.  1860,  John  C.  Douglass,  one  of  the  defendants 
in  error,  before  a  justice  of  the  peace  in  Leavenworth  County, 
recovered  a  judgment  against  Mary  Cusic,  the  plaintiff  in 
error,  for  one  hundred  dollars  and  costs  of  suit,  and  on  the 
twenty-fifth  day  of  March,  A.  D.  1861,  caused  to  be  filed  in 
the  office  of  the  clerk  of  the  district  court  for  said  county  a 
transcript  of  that  judgment  In  the  year  1863,  Mrs.  Cusic 
became  the  owner  of  three  lots  in  Leavenworth,  upon  which 
is  a  large  brick  house.  The  lots  are  all  in  one  inclosure,  and 
the  whole  is  occupied  by  her  as  a  homestead,  she  being  the 
head  of  a  family.  The  lots  do  not  altogether  in  quantity 
amount  to  one  acre  of  land.  On  the  first  day  of  February, 
1864,  an  execution  was,  by  the  clerk,  issued  upon  the  judg- 
ment and  delivered  to  the  sheriff  of  the  county,  who,  having 
levied  upon  one  of  the  lots,  was  proceeding  to  advertise  and 
sell  the  same  when  a  petition,  setting  out  the  foregoing  facts, 
was  filed  in  the  clerk's  office  of  the  district  court  of  Leaven- 
worth County,  praying  an  injunction  against  the  sale  of  the 
property.  To  this  petition  a  demurrer  was  interposed,  upon 
the  ground  that  the  petition  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  which  demurrer  was  sustained. 
To  reverse  this  judgment  this  proceeding  was  instituted. 

It  is  claimed  by  the  plaintiff  in  error  that  the  property  is 
exempt  from  sale  upon  the  judgment  referred  to,  under  the 
homestead  exemption  provision  of  the  constitution.  To  this 
claim  the  defendant  interposes  two  objections:  1.  The  first 
section  of  the  schedule  to  the  constitution  excepts  this  judg- 
ment from  the  operation  of  the  homestead  exemption  clause; 
and  2.  K  it  be  not  excepted,  then  the  exemption  clause  is  in 
contravention  of  the  constitution  of  the  United  States,  as  im- 
pairing the  obligations  of  contracts. 

These  objections  will  be  considered  in  the  order  stated. 

The  clause  of  the  schedule  relied  upon  is  as  follows:  — 

^  That  no  inconvenience  may  arise  from  the  change  from  a 
tevritorial  government  to  a  permanent  state  government,  it  is 
declared  by  this  constitution  that  all  suits,  rights,  actions, 
prosecutions,  recognizances,  contracts,  judgments,  and  claims. 
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both  as  respects  individuals  and  bodies  corporate,  shall  con* 
tinue  as  if  no  change  had  taken  place." 

The  defendant  in  error  claims  that  this  clause  continues  to 
him  the  same  means  of  enforcing  his  judgment  that  he  had 
before  the  adoption  of  the  constitution;  that  he  may  subject 
to  its  satisfaction  now  any  property  that  would  have  been 
liable  had  no  state  govemmeirt  been  organized;  that  inas- 
much as  he  might  then  have  caused  to  be  sold  any  real  estate 
exceeding  one  thousand  dollars  in  value,  he  may  do  so  now. 

Such  the  court  does  not  conceive  to  be  the  meaning  of  the 
clause.  Its  object  was  to  save  all  contracts,  judgments,  etc., 
so  far  as  the  right  to  enforce  them  was  concerned,  leaving  the 
means  of  enforcing  and  carrying  them  out  subject  to  such 
changes  as  the  adoption  of  the  constitution  or  the  legislature 
under  it  might  make.  It  certainly  was  not  the  intention  to 
provide  that  no  change  of  remedy  which  might  be  adopted 
under  the  constitution  should  apply  to  the  enforcement  of  a 
contract  made  or  judgment  rendered  before  its  adoption. 
Such  a  oonstruction  would  operate  to  keep  in  force  laws  flatly 
repugnant  to  the  constitution  itself,  and  such  laws  are  by  di- 
rect implication  repealed  by  that  instrument.  The  court  is 
therefore  of  opinion  that  the  first  objection  referred  to  is  not 
well  founded. 

2.  The  other  objection  presents  one  of  the  most  important 
questions  ever  addressed  to  this  tribunal.  The  validity  of  a 
provision  of  the  organic  law  of  the  state  is  denied,  and  a  de- 
cision on  the  subject  is  unavoidable.  There  can  be  no  mis* 
taking  the  will  of  the  people  upon  the  subject.  The  clause  in 
controversy  was  referred  to  them  for  ratification  or  rejection, 
separate  fh>m  the  other  provisions  of  the  constitution,  and  was 
adopted  by  a  very  large  majority.  Their  attention  was  espe- 
cially directed  to  it,  and  if  one  provision  more  than  another 
could  have  binding  force  upon  law-makers  and  law-expound- 
ers, such  pre-eminence  should  be  attributed  to  this  one.  But 
notwithstanding  these  considerations,  if  it  be  in  contravention 
of  the  constitution  of  the  United  States  as  to  transactions  oc- 
curring before  its  adoption,  it  is  vdid  and  this  court  must  so 
declare  it. 

The  clause  is  in  these  words:  ^' A  homestead  to  the  extent 
of  160  acres  of  farming  land,  or  of  one  acre  within  the  limits 
of  any  incorporated  town  or  city,  occupied  as  a  residence  by 
the  family  of  the  owner,  together  with  all  the  improvements 
on  the  same,  shall  be  exempted  from  forced  sale  under  any 
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process  of  law,  and  shall  not  be  alienated  without  the  joint 
consent  of  both  husband  and  wife  when  that  relation  exists; 
but  no  property  shall  be  exempted  from  sale  for  taxes,  or  for 
the  payment  of  obligations  contracted  for  the  purchase  of  said 
premises,  or  for  the  erection  of  improvements  thereon,  provided 
the  provisions  of  this  section  shall  not  apply  to  any  process  of 
law  obtained  by  virtue  of  a  lien  given  by  the  consent  of  both 
husband  and  wife." 

The  defendant  in  error  contends  that  this  provision,  so  far 
as  it  relates  to  this  case,  is  contrary  to  the  tenth  section  of  the 
first  article  of  the  constitution  of  the  United  States,  which 
provides  that  ''no  state  shall  pass  any  law  impairing  the 
obligation  of  contracts."  If  the  provision  of  the  state  consti- 
tution contravenes  this  clause  as  construed  by  the  supreme 
court  of  the  United  States,  it  mtust  fall.'  That  tribunal  is 
the  supreme  arbiter  of  all  questions  of  the  construction  of  the 
national  constitution,  and  this  court  should  adopt  its  decisions. 

Much  juridical  discussion  has  been  indul^d  in  concern- 
ing what  pertains  to  the  contract  and  what  to  the  remedy; 
and  although  it  was  at  one  time  held  that  the  law  of  the  rem- 
edy might  be  changed  to  an  almost  unlimited  extent  without 
impairing  what  was  considered  the  obligation  of  the  contract, 
it  is  now  decided  that  very  slight  changes  in  the  remedy  will 
impair  its  obligation.  But  the  line  of  demarkation  between 
what  will  and  what  will  not  so  affect  the  contract  is  so  illy 
defined  that  it  is  exceedingly  difficult  to  trace  it.  For  ex- 
ample, it  has  been  held  that  to  abolish  imprisonment  for  debt 
would  not  impair  the  obligation  of  a  contract,  yet  to  authorize 
a  redemption  of  lands  sold  upon  execution  would  have  that 
-effect.  Also,  that  to  require  the  property  of  one  debtor  to 
bring  two  thirds  of  its  real  value  would  be  unconstitutional, 
while  it  would  be  lawful  to  provide  that  the  property  of  another 
should  not  be  used  at  all.  When  the  law  did  not  require  an 
appraisement  of  real  estate  nor  exempt  household  furniture  or 
implements  of  husbandry,  two  men  might  on  the  same  day 
contract  debts,  the  one  owning  real  estate,  the  other  nothing 
but  personal  property,  and  under  the  decisions  the  legislature 
could  not  by  subsequent  legislation  require  the  land  to  bring 
two  thirds  of  its  value  in  case  of  sale,  but  might  provide  the 
other  man's  property  should  not  be  sold  at  all.  This  court 
will  not  attempt  to  reconcile  this  incongruity  or  to  ascertain 
from  the  opinions  of  the  supreme  court  the  location  of  the 
line  which  separates  the  lawful  and  unlawful  provisioDS  of 
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the  legislatore  in  reference  to  the  remedy  on  contracts.  It 
will  be  sufficient  if  that  court  has  established  or  recognized  a 
principle  which  should  control  in  this  case.  That  it  has  done 
eo  may  be  made  apparent 

In  the  case  of  Bronson  v.  KinzUy  1  How.  811,  the  supreme 
court  of  the  United  States  say:  '^A  state  may  regulate  at  pleas- 
ure the  modes  of  proceeding  in  its  courts  in  relation  to  past 
contracts  as  well  as  future.  It  may,  for  example,  shorten  the 
period  of  time  within  which  claims  shall  be  barred  by  the 
statute  of  limitations.  It  may,  if  it  think  proper,  direct  that 
necessary  implements  of  agriculture  or  the  tools  of  a  mechanic 
or  articles  of  necessity  and  household  furniture  shall,  like 
wearing  apparel,  not  be  liable  to  execution  on  judgments. 
Regulations  of  this  description  have  always  been  considered 
in  every  civilized  community  as  properly  belonging  to  the 
remedy  to  be  exercised  or  not  by  everj  sovereignty  according 
to  its  own  views  of  policy  and  humanity.  It  must  reside  in 
every  state  to  enable  it  to  secure  its  own  citizens  from  unjust 
and  harassing  litigation,  and  to  protect  them  in  those  pur- 
suits which  are  necessary  to  the  existence  and  well-being  of 
eyery  community.  And  although  a  new  remedy  may  be 
deemed  less  convenient  than  the  old  one,  and  may  in  some 
degree  render  the  recovery  of  debts  more  tardy  and  difficult, 
yet  it  will  not  follow  that  the  law  is  unconstitutional.  What- 
ever belongs  merely  to  the  remedy  may  be  altered  according  to 
the  will  of  the  state,  provided  the  alteration  does  not  impair 
the  obligation  of  the  contract.  But  if  that  effect  is  produced, 
it  is  immaterial  whether  it  is  done  by  acting  on  the  remedy  or 
directly  on  the  contract  itself  In  either  case  it  is  protected 
by  the  constitution." 

Here  is  a  clear  recognition  of  the  power  of  a  state  to  take 
away  from  a  creditor  his  right  to  subject  a  portion  of  his 
debtor's  property  to  the  satisfaction  of  his  debt,  but  the  doc- 
trine is  not  predicated  upon  any  admissionpf  the  power  of  the 
legislature  to  impair  the  obligation  of  the  contract.  It  is  upon 
the  theory  that  such  legislation  applies  to  the  remedy,  and 
that  the  power  to  change  it  extends  to  such  modifications  as 
sound  policy,  humanity,  and  the  well-being  of  the  community 
shall  dictate.  So  long  as  the  legislature  shall  keep  within 
these  limits,  the  obligation  of  the  contract  is  not  impaired.  II 
the  exemption  of  a  homestead  be  within  them,  then  a  law 
which  secures  one  to  the  citizen  does  not  impair  the  obligati<m 
of  a  prior  contract 
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Now,  if  from  motives  of  policy  and  humanity)  or  to  secure 
the  citizens  from  unjust  and  harassing  litigation,  and  protect 
them  in  the  pursuits  necessary  to  the  existence  and  well-being 
of  a  community,  the  state  may  exempt  to  the  husbandman 
the  implements  necessary  to  enable  him  to  extract  from  the 
soil  a  subsistence  for  himself  and  family,  or  to  a  mechanic 
the  tools  necessary  to  enable  him  to  earn  a  livelihood  for  him- 
self and  those  dependent  upon  his  labor,  why  may  it  not  for 
the  same  reasons  secure  them  places  of  abode  and  shelter?  It 
is  just  as  essential  to  the  well-being  of  a  communitjpthat  the 
people  have  houses  to  live  in  as  that  they  have  tools  and  im- 
plements to  work  with.  Both  are  indispensable.  The  princi- 
ple that  authorises  the  exemption  of  one  must  necessarily 
include  the  other.  Hence,  so  long  as  the  state  shall  keep 
within  these  limits  and  proceed  upon  this  principle,  its  action 
will  not  be  unconstitutional. 

But  it  is  said  that  the  provision  of  the  constitution  of  this 
state  authorises  an  exemption  largely  in  excess  of  what  these 
considerationB  would  justify.  A  man  may,  in  or  near  a  large 
city,  hold  property  worth  tens  of  thousands  of  dollars,  and  be 
imprognable  to  the  most  deserving  creditor;  such  may,  in  some 
instances,  be  the  melancholy  fact,  nevertheless  the  provision 
would  not  be  liable  to  any  oonstitutional  objection.  The 
frsmeTB  of  the  constitution  were  making  an  instrument  which 
must  apply  to  the  whole  state,  and  were  obliged  to  adopt  some 
rule  which  in  its  general  operation  throughout  the  state  would 
secure  a  reasonable  exemption.  One  acre,  in  either  of  four  or 
five  towns  that  might  be  named,  would  be  a  very  large  exemp- 
tion, while  the  same  quantity  in  any  one  of  the  other  towns 
would  be  a  very  small  one;  or  a  quarter-section  of  land^  ad- 
joining the  city  of  Atchison,  would  be  a  splendid  homestead, 
while  the  same  quantity  of  land  in  Peketon  County  would  not 
very  much  disgust  old  Fogan  himself.  The  average  of  the 
homesteads  secured  by  the  provision  under  consideration  is 
not  unreasonable. 

It  must  not  be  inferred  that  a  state  is  omnipotent  upon  this 
subject,  and  that  if  it  can  fix  the  amount  at  one  acre  in  a 
town  it  may  increase  it  to  ten  or  twenty  acres,  and  in  a  like 
proportion  in  the  country.  Its  action  will  not  be  constitutional 
if  it  shall  be  apparent  that  the  object  was  not  so  much  to 
secure  the  well-being  of  the  citisens  as  to  enable  them  to  hold 
large  amounts  of  property  with  a  view  of  making  it  available 
to  their  own  aggrandizement  for  other  purposes  than  that  of 
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homestead]^.  The  state  is  the  sole  judge  of  the  proper  extent 
of  the  exempiions  within  the  limits  above  indicated,  and  so 
long  as  the  extent  of  the  homestead  shall  be  in  accordance 
with  sound  policy  and  hnmanity,  and  no  greater  than  shall  be 
reasonably  necessary  to  protect  the  citizens  in  their  pursuits 
necessary  to  their  existence  and  well-being,  its  action  must  be 
sustained,  although  it  may  here  and  there  work  an  individual 
hardship. 

The  cojirt  is  there&re  of  opinion  that  the  second  objection  is 
not  well  fotmded. 

The  judgment  of  the  court  below  sustaining  the  demurrer 
will  be  reversed,  and  the  cause  sent  back,  with  instructions  to 
the  district  court  to  overrule  the  demurrer  and  proceed  with 
the  cause. 

All  the  justices  concurred. 


Tex  TtaxoBfAJL  cm  n  orxd  to  the  point  tlwt  a  law  rnngr  bu  ftUd  tliak 
•iwnpti  a  portioa  of  tho  dobtor'B  property,  aadi  aehoiunhold  fonutare^  afri- 
onltaral  impleinaiiti^  etc.,  pronded  that  each  portion  ie  not  great  emmfgtk  to 
materially  impoir  the  obligation  of  the  contract  songht  to  be  enforoed:  Deer- 
k^f  T.  Bo^h,  8  Kan.  535.    And  it  is  eited  and  followed  in  Booi  ▼.  MeOrew,  3 

ia.2ie. 

OoHsnTOTBOOiALnT  OF  HmosnuB  ExKMPnon  Laws;  See  the  note  to 
MoekweUy.  EMeU'9  Adm'rt,  45  Am.  Dea  252»  where  this  sabjeot  is  iaoident- 
ally  treated. 

BBTBOAorrTx  HomsTBAi)  Laws  Impair  Obuoatzon  or  OomBAoa  akd 
ABS  UwoofitrrrruTiONAL.  —The  unfortunate  dkta  of  Chief  Jnstioe  Tuiey  in 
Braiuon  t.  Kimk,  1  How.  315,  quoted  in  the  principal  case,  together  with 
those  of  Woodbiury,  J.,  in  PkmiUnt  Bamk  ▼.  Bhat^,  6  Id.  318,  led  many 
eoorti  into  the  error  of  holding  that  homestead  laws,  retroactiTO  in  eflfoct  and 
withdrawing  the  property  from  the  reaoh  of  oreditors  whose  debts  were  con- 
tracted before  the  passage  of  the  laws,  were  not  in  conflict  with  the  provision 
of  the  United  States  constitution  that  no  state  shall  pass  any  law  impairing 
the  obligation  of  oontracta,  on  the  ground  that  such  laws  affooted  the  remedy 
upon  the  contract^  and  not  its  obligation:  The  principal  case;  ifecfe  ▼.  Htmi^ 
5  Am.  L.  Beg.,  N.  S.,  82;  Boot  v.  MeOrew,  3  Kan.  215;  Sndder  v.  ffoM- 
berger,  45  Ala.  126;  Hardeman  v.  Downer,  39  Ga.  425;  PuUiam  v.  Setedl,  40 
Id.  73;  Oum  v.  Barry,  44  Id.  353;  Doughty  v.  8her^,  27  La.  Ann.  355;  Morae 
T.  Ooold,  11  N.  Y.  281  (overruling  Daiike  v.  Quadba^bnsh,  1  Id.  129,  and 
Quackenlmh  v.  Danke,  1  Denio,  128);  UiU  v.  Keuler,  63  N.  G.  437;  OarreU  v. 
Ohuhhrt,  69  Id.  396;  BarrtU  v.  Rkhardaon,  76  Id.  429;  Mwardi  v.  Reaney, 
74  Id.  241;  S.  G.,  75  Id.  409;  In  re  Kennedy,  2  S.  G.  216;  and  see  also  Cook  v. 
MeChri^ian,  4  Gal.  23;  Rockwell  v.  HtibbeU'a  AdrrCra,  2  Doug.  197;  S.  G.,  45 
Am.  Dec.  246.  And  some  of  these  decisions  went  to  the  extent  of  holding  such 
laws  constitutional  even  when  their  eflfect  was  to  displace  liens  of  attachments, 
judgments,  and  mortgages  subsisting  before  the  passage  of  the  laws:  Bneider 
V.  ffeidelberger,  Cfunn  v.  Barry,  /»  re  Kennedy,  awpra;  ChambUea  v.  PMpB,  39 
Gfiu  386.    The  doctrine  of  these  cases  was  certainly  justified  and  upheld  by 
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the  langnage  of  Chief  Justice  Taney  in  Bronson  v.  Kindt,  1  How.  315.  Bat 
what  was  there  said  was  purely  dictum,  as  the  question  did  not  arise  in  that 
case,  and  it  was  therefore  in  no  way  anthoritative.  The  question,  as  is  said 
in  Freeman  on  Execntions,  sec.  219,  "  is  not  one  of  hardship  or  of  necessity. 
It  is  whether  the  yalae  of  the  contract  made  anterior  to  the  passage  of  the 
law  is  impaired  by  enforcmg  the  law.  Whatever  the  courts  may  ultimately 
determine,  it  will  always  require  a  great  deal  of  sophistry  to  make  it  seem 
that  an  obligation  which  could  be  wholly  or  partly  enforced  but  for  the  opera- 
tion of  some  law  is  not  impaired  by  that  law."  The  question  is  now  author- 
itatively settled  in  accordance  with  the  opinion  here  expressed  by  two 
decisions  of  the  United  States  supreme  court:  Ounn  v.  Barry,  15  Wall.  610; 
Edwards  v.  Keartey,  96  U.  S.  595,  whose  decisions  on  questions  of  constitu- 
tional law  are  binding  in  all  states  and  upon  all  courts.  And  the  law  now  is 
that  state  laws  or  constitutiona  creating  homestead  exemptions  or  enlarging 
or  diminishing  homestead  exemptions  previously  existing  are  unconstitutional 
in  so  far  as  they  apply  to  liabilities  created  before  their  passage:  Qurm  v. 
Barry,  15  WalL  610  (reyersing  8.  C,  4A  Ga.  353);  BdwardB  t.  Kearzey,  96 
U.  S.  607;  BameU  t.  Krdght,  7  Col.  371;  Jones  v.  Bnmdan,  48  Ga.  593;  Cfum 
y.  Thornton,  49  Id.  380;  Chambliaa  v.  Jordan,  50  Id.  81;  Orant  ▼.  Cosby,  51 
Id.  460;  Wofford  v.  Gaines,  63  Id.  485;  ffiley  v.  Bridges,  60  Id.  375;  Boroughs 
V.  White,  69  Id.  841;  Deering  t.  Boyle,  8  Kan.  535;  XM^  v.  Jones,  7  Bush, 
243;  Martin  v.  Kirkpatriek,  30  La.  Ann.,  pt.  2,  1214;  Poole  v,  Oodt,  34  La. 
Ann.  331;  TUlotson  ▼.  JfiUard,  7  Minn.  513;  S.  C,  82  Am.  Dec.  112;  Lessley  v. 
Phipps,  49  Miss.  790;  Pennington  t.  Seal,  49  Id.  528;  Iheparte  Hewett,  5  8.  O. 
409;  Cochran  ▼.  Darcy,  5  Id.  125;  De  la  Howe  t.  Harper,  5  Id.  470;  Hanwum 
V.  Mclnturf,  11  Heisk.  48,  note;  8.  C,  6  Baxt.  225;  Bryant  v.  Woods,  11  Lea^ 
327;  Paschal  t.  Cushman,  26  Tex.  74;  McLane  v.  Paschal,  62  Id.  106;  The 
Homestead  Cases,  22Gratt.  266;  8.  0.,  12  Am.  Rep.  507;  Russell  y.  Randolph, 
26  Id.  705. 

In  Ounn  t.  Barry,  15  WalL  610,  the  homestead  law  involved  was  the  con* 
■titutional  provision  of  Georgia  of  1868,  by  which  the  homestead  exemption 
then  ftTJsting  was  greatly  increased.  A  creditor  had  obtained  a  judgment  upon 
a  debt  contracted  before  the  adoption  of  the  constitution,  which  judgment  be- 
came a  lien  upon  land  of  .the  debtor;  and  this  land  he  afterwards  claimed  as 
his  homestead.  In  holding  this  homestead  law  unconstitutional  in  this  respect» 
Mr.  Justice  Swayne  dwelt  upon  the  fact  that  it  operated  to  displace  a  lien, 
and  thus  divested  a  vested  right.  But  since  the  mere  divestment  of  a  vested 
rights  if  the  obligation  of  a  contract  is  not  impaired,  does  not  per  se  render  a 
state  law  unconstitutional.  Beers  v.  Haughton,  9  Pet.  359,  Watson  v.  Mercer, 
8  Id.  88,  the  decision  is  in  effect  that  the  law  impaired  the  obligation  of  the 
ocmtraot;  and  such  ia  the  construotion  accorded  to  the  decision  by  the  subse- 
quent Georgia  cases:  Vide  Jones  v.  Brandon,  si^pra.  The  supreme  court  of 
North  CardUna^  however,  understood  the  case  of  Ounn  v.  Barry,  15  WalL 
610,  as  declaring  homestead  laws  unconstitntional  only  when  they  divested 
vested  rights,  such  as  judgment  liens,  and  aocordingly  held  that  the  oonstitu- 
tion  of  that  state  of  1868  was  not  unconstitutional  in  its  application  to  ante- 
cedent contracts,  inasmuch  as  it  differs  from  the  constitution  of  Georgia  in 
diminishing  rather  than  increasing;  or  at  least  in  not  increasing  the  previously 
existmg  homestead  exemption:  Oarrett  v.  Cheshire,  69  N.  0.  396;  Barrett  v. 
Biehardson,  76  Id.  429;  Hill  v.  Kessler,  63  Id.  437.  This  construction  of 
Ounn  V.  Barry,  supra,  was  not  warranted,  as  we  have  seen,  sinoe  the  obliga- 
tion of  a  contract  may  bo  impaired,  though  no  vested  right  is  divested. 

The  question  has  at  last  been  squarely  presented  to  the  supreme  ooort  of 
Av.  Vmio,  Vol.  LXXXvn-«> 
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Ihe  United  States,  and  the  constitational  ordinance  of  North  Carolina  has  been 
held  to  impair  the  obligation  of  antecedent  contracts,  and  to  be  in  so  far  un- 
constitutional: Edwards  v.  Kearzy,  96  U.  S.  607,  overruling  S.  0.,  74  N.  C. 
241;  75  Id.  409.  The  question  is,  as  was  correctly  said  in  Freenum  on  Exe- 
cutions, "  whether  the  value  of  the  contract  made  anterior  to  the  passage  of 
the  law  is  impaired  by  enforcing  the  law."  So  Mr.  Justice  Swayne,  in  Ed- 
wards  v.  Keaney,  supra:  **  The  remedy  subsisting  in  a  state  when  and  where 
a  contract  is  made  and  is  to  be  performed  is  a  part  of  its  obligation,  and  any 
subsequent  law  of  the  state  which  so  affects  that  remedy  as  substantially  to 
impair  and  lessen  the  value  of  the  contract  is  forbidden  by  the  constitution, 
and  is  therefore  void."  The  decision  of  Edwards  v.  Kearzey,  suprOf  has  been 
followed  in  the  subsequent  North  Carolina  cases,  which  no  longer  allow  the 
constitution  of  1868  a  retroactive  eflfect,  and  hold  that  statutes  enacted  to 
carry  out  the  homestead  provisions  of  the  constitution  are  void  as  to  debts 
contracted  prior  to  the  adoption  of  the  constitution,  though  valid  as  to  debts 
entered  into  subsequent  to  that  date:  Okeen  v.  Summeif,  80  N.  C.  189;  0am- 
hle  V.  Walterson^  83  Id.  573;  Keener  v.  Ooodson,  89  Id.  273;  Orant  v.  Edwards, 
86  Id.  513;  Mdnme  v.  Loffton,  89  Id.  598. 

In  Missouri,  by  virtue  of  the  provision  of  the  state  constitution  that  the 
legislature  shall  not  pass  "any  law  impairing  the  obligation  of  contractSi  or 
retrospective  in  its  operation,"  exemption  laws  cannot  have  a  retrospective 
operation:  Cunmngham  v.  Grey,  20  Mo.  172;  Talley  v.  T^oTRjMon,  20  Id.  277. 
But  it  is  also  held  that  such  laws  would  be  in  derogation  of  the  federal  con- 
stitution, and  would  impair  the  obligation  of  contracts:  Harvey  v.  Wiekham^ 
23  Id.  116. 

The  right  to  a  homestead  exemption,  and  its  quantity  and  extent  as  against 
creditors,  are  to  be  determined  by  the  law  which  was  in  force  when  their 
debts  were  created:  Peevey  v.  CabanisSf  70  Ala.  253;  Feam  v.  Ward,  65  Id.  33; 
Nelson  v.  McCreary,  60  Id.  301;  Keel  v.  LarUn,  72  Id.  493;  Cochran  v.  MiSer, 
74  Id.  50;  Boiling  v.  Jones,  67  Id.  608.  A  debt  contracted  before  the  passage 
of  a  homestead  law,  and  after  the  passage  of  the  act  revived  by  a  new 
promise  from  the  effect  of  the  statute  of  limitations,  may  be  enforced  regard- 
less of  a  claim  of  homestead:  Woodlk  v.  Towles,  9  Bart.  592.  But  where  a 
note  was  given  before  the  adoption  of  the  constitution  which  gave  the  right  of 
homestead,  and  after  the  adoption  of  the  constitution,  a  new  note  was  given 
for  the  old  note,  a  judgment  on  the  new  note  was  subject  to  the  debtor's 
homestead:  Wilson  v.  Potion,  87  N.  C.  318.  So  the  debtor  may  have  a  home- 
stead as  against  a  judgment  rendered  on  a  note  given  since  the  passage  of  the 
homestead  laws,  though  for  an  indebtedness  contracted  before:  liinaon  v. 
Adrian,  92  Id.  121. 

Power  of  Leqislatxjre  to  Dduxish  Debtor's  HonaTBAi)  Hight.  — 
The  converse  question  has  arisen  whether  the  legislature  may  reduce  the 
amount  of  a  debtor's  homestead  so  as  to  relieve  a  portion  of  it  from  the  exemp- 
tion, and  subject  it  to  debts  contracted  antecedently;  or  as  it  is  put  by  Mr. 
Thompson  (Homesteads  and  Exemptions,  sec  13),  "whether  a  man  has, 
under  any  circumstances,  a  constitutional  right  not  to  pay  his  debts,  which 
may  not  be  impaired  by  subsequent  legislation."  And  it  is  held  that  a  home- 
stead exemption  is  not  a  vested  right  that  cannot  be  impaired  by  legislation 
after  it  is  acquired,  but  is  a  mere  statutory  privilege,  depending  upon  the  will 
of  the  state,  and  therefore  a  law  that  homestead  exemptions  shall  not  extend 
to  debts  contracted  for  the  purchase-money  of  the  property  may  apply  to 
homesteads  previously  taken  out;  for  the  retrospective  operation  of  such  a 
statute  is  not  to  diminish  but  to  enlarge  the  remedy  of  the  creditor,  and  oon- 
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•equently  it  does  not  impair  but  increases  the  obligation  of  the  contract;  and 
against  this  there  is  no  oonstitntional  prohibition:  Harris  ▼.  Olenn,  66  Qa. 
94;  Sparger  v.  CumpUm^  54  Id.  355;  Allen  v.  ffarley,  3  S.  C.  412.  So  in 
Wisconsin  it  is  held,  that  though  the  legislatore  cannot  deprive  the  debtor 
altogether  of  his  homestead,  since  the  constitution  grants  him  this  right  in 
general  terms,  yet  the  amount  of  his  homestead  may  be  reduced,  for  his 
homestead  right  in  any  pai^icular  property  is  not  a  vested  one;  and  accord- 
ingly, laws  enlarging  the  boundaries  of  cities  so  as  to  embrace  lands  used  for 
agricultural  purposes  and  occupied  as  homesteads  may  operate  to  change  such 
homestead  from  a  rural  to  an  urban  homestead,  and  therefore  to  reduce  its 
quantity:  Bull  v.  Conroe,  13  Wis.  233;  Parker  v.  King,  16  Id.  223.  See  also 
Bramble  v.  TwUley,  41  Md.  435.  A  different  view  is  taken  in  Iowa  with  re- 
gard to  the  operation  of  such  a  statute:  Finley  v.  Dleiriek,  12  Iowa»  516,  and 
likewise  in  Texas;  but  in  the  latter  state  for  reasons  not  embracing  the  con- 
stitutional principle  herein  involved:  Taylor  v.  Baulware,  17  Tez.  74;  BaaaeU 
V.  Meeener,  30  Id.  604;  Nolan  v.  Reed,  38  Id.  425.  See  also  RagUmi  v.  Rogert^ 
34  Id.  617;  a  C,  42  Id.  422;  Ihenv.  Oleniek,  42  Id.  195;  SarahoiY.  Fenian, 
5Ean.  592. 

Restraint  on  Alienation,  Constitutionalitt  or.  — A  statute  restrain- 
ing the  alienation  of  the  homestead  without  the  consent  of  the  wife  does  not 
impair  the  obligation  of  contracts  when  applied  to  mortgages  made  after  its 
passage  to  secure  debts  contracted  before  its  passage,  and  such  mortgage  may 
be  void  under  such  statute  for  the  failure  of  the  wife  to  join  therein;  for  the 
statute  does  not  withdraw  any  property  from  execution,  and  the  creditors 
have  the  same  remedies  against  the  property  of  the  debtor  that  they  had  be« 
fore:  Kennedy  v.  Stacey,  57  Tez.  220.  But  in  Nevada^  where  the  constitution 
provides  that  the  homestead  "shall  be  exempt  from  forced  sale  under  any 
process  of  law,  and  shall  not  be  alienated  without  the  joint  consent  of  hus- 
band and  wife^  ....  provided  the  provisions  of  this  section  shall  not  apply 
to  any  process  of  law  obtained  by  virtue  of  a  lien  given  by  the  consent  of 
both  husband  and  wife,"  etc,  it  was  held  that  a  statute  providing  that  no 
valid  mortgage  for  the  purpose  of  securing  a  lien  or  indebtedness  could  be 
made  by  the  husband  and  wife  was  in  conflict  with  this  provision  and  void: 
Dunker  v.  Chedic,  4  Kev.  378.  Of  this  decision  Mr.  Thompson  says  (Home- 
steads and  Exemptions,  sec.  466):  "This  conclusion  seems  unsound.  The 
enacting  of  exemption  laws  is  manifestly  within  the  general  power  of  every 
legislature,  unless  restrained  by  the  written  constitution;  and  the  language 
of  the  constitution  of  Nevada  does  not  seem  to  imply  a  restraint  on  the  legis- 
lature against  making  the  exemption  more  eflfeotive  than  the  constitutional 
convention  had  seen  iit  to  da"  But  a  statute  authorizing  a  sale  or  encum- 
brance of  the  homestead  for  purposes  other  than  those  enumerated  in  the 
constit^tioIlal  provision  creating  the  homestead  exemption  has  been  held  to 
be  in  conflict  therewith  and  void:  Roberta  v.  Trammell,  55  Ga.  383. 

Wbebe  State  Ck>NsiTnrnoN  Defines  Homestead  in  Ant  Tasticular, 
a  statute  varying  the  exemption  in  that  respect  will  be  unconstitutional  and 
void.  Thus,  where  the  constitution  fixes  the  quantity,  value,  or  duration  of  a 
homestead,  the  legislature  cannot  increase  or  dimiuiflh  the  exemption  in  these 
particulars:  Martin  v.  Hughes,  67  N.  C.  296;  Wharton  v.  Taylor,  88  Id.  230; 
MiUer  v.  Max,  55  Ala.  322.  So  if  the  constitution  provides  that  the  home- 
stead shall  be  exempt  from  seizure  and  sale  for  the  payment  of  all  debts,  the 
legislature  cannot  except  from  the  benefit  of  the  exemption  a  certain  class  of 
debts:  Coleman  v.  Ballandi,  22  Minn.  144;  TuttU  v.  Strout,  7  Id.  465;  S.  0.| 
82  Am.  Dec  108;  Donaldson  v.  VoUx,  19  W.  Va.  156;  Gumming  v.  Bloodwortki 
87  N.  C.  S3. 
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MiscxLLAKBOirs.  —  An  act  of  the  legislatiire  preBcribing  the  mode  of  setting 
apart  a  homestead  is  valid  so  long  as  it  does  not  defeat  or  impair  the  benefits 
of  the  constitutional  provision  for  a  homestead:  Uray  v.  Davenport,  79  Va. 
19.  See  also  Noble  v.  Hook,  24  Gal.  639;  Hawthorne  v.  SmUh,  3  Nev.  187. 
There  is  no  express  or  implied  prohibition  in  the  constitution  of  Virginia 
against  a  law  authorizing  the  waiver  of  the  homestead  exemption:  Reed  v. 
Union  Bank  qf  Winchester,  29  Gratt.  719.  A  constitutional  provision  thai  aa 
act  shall  not  embrace  more  than  one  subject  is  not  violated  by  including 
under  the  title  "an  act  for  a  homestead  exemption"  provisions  for  the  ex- 
emption of  personal  property:  TvUite  v.  Strout^  7  Minn.  465;  EL  OL,  82  Am. 
Deo.  108. 
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Brsach  ov  CovxNAm?  in  Lsasb  not  to  Assign  without  GdNSBNT  ov 
Lbssob,  providing  no  penalty  for  the  breach,  and  unoonneoted  with  other 
covenants  providing  a  forfeiture  in  case  of  a  breach,  will  not  create  a  foc^ 
f eiture  by  implication. 

Whxbb  Lease  is  Silent  as  to  Plage  vob  Patmsnt  ov  Rent,  it  wiU  be 
presumed  that  the  place  intended  was  the  place,  or  at  least  in  the  city, 
where  the  leased  property  is  situated;  and  the  tenant  will  not  be  ex- 
pected to  go  out  of  the  state  to  tender  the  rent, 

SmncncNT  Compliance  with  Tebjcs  of  Lease  Rbqttibing  Pathkmt  ov 
Rent  when  Due  is  shown  where  it  was  tendered  five  days  after  it  be- 
came due,  and  as  soon  as  the  lessor,  who  resided  out  of  the  state,  and 
was  accustomed  to  collect  the  rent,  came  to  the  city  where  the  property 
was  situated. 

Tender  bt  Lessee  bevobb  Suit  ov  Amount  Paid  bt  Lessob  vob  Taxes 
is  in  compliance  with  terms  of  a  lease  providing  that  the  lessee  shall 
pay  all  taxes,  or  refund  any  taxes  paid  by  the  lessor,  and  saves  a  for- 
feiture. 

Action  to  recover  possession  of  leased  property  from  the 
defendant,  who  was  an  assignee  of  the  original  lessee.  The 
case  was  submitted  on  an  agreed  statement.  Judgment  was 
rendered  for  the  defendant;  a  motion  for  a  new  trial  was  over^ 
ruled,  and  the  plaintiffs  assif^ied  error.  The  opinion  s^tes 
the  case. 

Otis  and  Olickj  for  the  plaintiffs  in  error. 
Bela  M.  HugheSy  for  the  defendant  in  error. 

By  Court,  Safford,  J.  The  plaintiffs  brought  their  action 
against  R.  S.  McCubbin  to  recover  the  possession  of  certain 
leasehold  property  in  the  district  court  Qf  Atchison  County. 
The  cause  was  tried  by  the  court  upon  an  agreed  statement  of 
fiicts,  and  judgment  rendered  for  the  defendant. 
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Plaintiffs  then  moved  the  court  for  a  new  trial,  which  was 
refused,  and  they  bring  the  case  here  on  a  petition  in  error. 
On  the  trial  below,  the  plaintiffs  contended  that  the  lease  by 
virtue  of  and  under  which  the  property  was  held  had  been  for- 
feited: 1.  Because  it  had  been  assigned  without  license  from 
the  plaintiff;  2.  For  non-payment  of  taxes;  and  3.  Non-pay- 
ment of  rent. 

The  court  found  that  the  lease  had  not  been  forfeited  for  the 
reasons  stated,  or  either  of  them,  and  that  the  defendant  was 
entitled  to  the  continued  possession  of  the  property.  Was  this 
finding  erroneous?  It  was  stipulated  in  the  lease  that  the 
lessee  should  forfeit  the  t^rm:  1.  If  the  lessee  failed  to  pay 
the  rent  when  due;  and  2.  If  the  lessee  failed  to  pay  taxes 
and  assessments  levied  upon  the  property,  or  to  refund  the 
amount  of  the  same  to  the  lessors  in  case  they  should  pay 
them. 

After  this  agreement  concerning  forfeiture  of  the  tt*rm,  and 
not  connected  therewith,  there  is  the  further  stipulation  that 
the  lessee  should  not  assign  the  lease  without  the  written  con- 
sent of  the  lessors.  No  penalty  is  expressly  provided  in  case 
of  a  breach  of  this  part  of  the  lease,  and  unless  the  penalty  of 
forfeiture  is  held  to  extend  to  it  by  implication,  there  could 
have  been  no  intention  on  the  part  of  the  contracting  parties 
to  provide  one,  but  to  leave  the  parties  to  determine  their 
rights  in  this  respect  under  the  law  applicable  to  such  cases. 

We  are  not  disposed  to  favor  this  doctrine  of  implication, 
and  more  especially  when  applied  to  those  cases  where  parties 
have  entered  into  written  contracts  with  express  conditions. 
The  rule  is,  that  "when  parties  have  entered  into  written  en- 
gagements with  expressed  stipulatibns,  it  is  manifestly  not 
desirable  to  extend  them  by  implication;  the  presumption  is, 
that  having  expressed  some  they  have  expressed  all  the  con- 
ditions by  which  they  intend  to  be  bound  under  that  instru- 
ment." 

We  think  that  a  fair  construction  of  the  terms  of  the  contract 
in  this  case  justified  the  court  below  in  holding  that  the  parties 
thereto  did  not  provide  a  forfeiture  of  the  lease  in  case  the 
lessee  should  assign  it  without  consent  of  the  lessors.  The 
authorities  sustaining  this  view  are  very  numerous. 

But  the  plaintiffs  claimed  that  the  lease  was  forfeited  on 
account  of  non-payment  of  rent  when  due  and  non-payment 
of  assessments  and  taxes.  The  agreed  statement  shows  that 
the  rent  was  due  on  the  first  day  of  July;  that  the  plaintiffs 
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resided  out  of  the  state,  having  no  agent  therein;  that  it  was 
their  custom  to  collect  the  rent  themselves;  that  on  the  fifth 
day  of  July,  that  being  the  first  time  any  of  them  had  been  in 
the  city  where  the  property  was  situated,  the  defendant  ten- 
dered to  them  the  installment  of  rent  due  on  the  1st. 

The  lease  is  silent  as  to  the  place  where  the  rent  should  be 
paid  as  it  became  due.  It  must  be  presumed,  then,  that  the 
parties  intended  it  should  be  paid  at  the  place,  or  at  least  in 
the  city,  where  the  leased  property  was  situated.  The  tenant 
could  not  expect  to  go  out  of  the  state  to  hunt  up  the  lessors 
and  tender  the  rent.  This  would  be  asking  too  much  of  him, 
— in  fact,  requiring  him  to  attend  to  that  which  should  be  the 
care  of  the  lessors. 

We  think  that  the  case  most  clearly  shows  that  it  was  the 
fault  of  the  plaintiffs  that  the  rent  was  not  paid  nor  offered  to 
be  paid  until  four  or  five  days  after  it  fell  due,  and  that  the 
defendant  did  pay  the  rent  or  offered  to  pay  it  on  the  first 
opportunity.  A  substantial  compliance  with  the  terms  of  an 
agreement  or  performance  of  a  condition  is  sufficient,  and  when 
the  non-performance  of  a  condition  by  one  party  is  occasioned 
by  the  act  of  the  other  party,  it  may  be  excused. 

In  respect  to  the  non-payment  of  taxes  and  assessments,  the 
case  shows  that  the  defendant  tendered  the  amount  which  had 
been  paid  by  the  lessors  on  the  fifth  day  of  July,  and  before 
the  commencement  of  this  suit.  The  lease  provides  that  the] 
lessee  shall  pay  all  taxes  and  assessments  or  refund  to  the:! 
lessors  the  amount  of  the  same,  if  they  should  be  obliged  to 
pay  such  taxes  by  reason  of  the  failure  of  the  lessee  to  do  so. 
It  is  plain,  therefore,  that  the  lessee  had  the  right  to  refund  to 
the  plaintifis  the  amount  of  taxes  and  assessments  paid  by 
them,  and  thus  save  himself  from  the  penalty  of  forfeiture. 
The  defendant  did  all  that  the  right  of  the  case  and  the  terms 
of  the  lease  required  of  him.  We  are  therefore  of  the  opinion 
that  there  is  no  error  in  the  judgment  of  the  court  below. 

Judgment  affirmed. 

All  the  justices  concurred. 

Bight  to  Assign  is  Ikoident  to  Lxasx,  and  can  be  defeated  only  by 
clear  stipulation:  Robiniton  v.  Perryj  68  Am.  Dec.  455;  Oamer  v.  Byard,  68 
Id.  627,  and  note  629.  Equitable  relief  may  be  granted  against  a  forfeiture 
for  a  breach  of  a  covenant  not  to  assign  without  license:  Note  to  Smith  v. 
Mariner,  68  Id.  86. 

Iv  Contbact  Fails  to  Statb  Place  wrxrb  Paticsnt  is  to  bb  Masb^ 
the  law  fixes  that  at  the  residence  of  the  promisor:  PcUteraon  r.  Jonegf  6C 
Am.  Dec.  296» 
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Acr  ev  Statb  Leoislatusx  Providino  fob  Tbial  or  Otfbnbes  utoit  Iv- 
VOBMATIOK  is  not  repagsant  to  the  provision  of  the  United  States  oon- 
stitntion  that  "no  person  shall  be  held  to  an8w:er  for  a  capital  or  other 
infamous  crime  nnless  on  presentment  or  indictment  of  a  grand  jury," 
etc.,  as  this  has  application  to  proceedings  in  the  United  States  courts 
alone. 

IsnrORMATION    NEED    NOT    AlXlOB    THAT    ACCUSED    HA8  HaD  PbELOONABT 

ExAMiNATioir  or  has  waived  it,  as  this  is  not  a  matter  that  goes  to  the 
merits  of  the  trial,  but  merely  to  the  regularity  of  the  previous  pro- 
ceedings. 

SuinCIZNCT  OF  iKFOBMATIOir  MUST  BX  DXTEBMIHEB  BT  SaMB  RuUBTBAT 

QovxBN  Indicttments. 

Precise  Time  of  Commission  of  Offensb  need  not  bb  Stated  in  Indict- 
ment if  it  is  shown  to  have  been  within  the  statute  of  limitations^  ex- 
cept when  the  time  is  an  indispensable  ingredient  in  the  offense. 

Invobmation  need  not  Descbibb  Offense  in  Etlact  Wobds  of  Statutb 
if  the  meaning  of  the  words  used  is  substantially  the  same,  where  it  Is 
provided  by  statute  that  the  words  used  in  a  statute  to  define  a  public 
offense  need  not  be  strictly  pursued,  but  other  words  conveying  the  saoie 
meaning  may  be  used. 

iNFORifATioN  for  robbery.    The  opinion  states  the  case. 
A.  L,  WilliamSj  for  the  appellant. 
McArthuT  and  DotUhittj  for  the  respondent. 

By  Court,  Sappord,  J.  On  the  twenty-second  day  of  De- 
cember, A.  D.  1864,  an  information  was  filed  in  the  Shawnee 
County  district  court  against  the  respondent,  charging  him 
with  the  crime  of  robbery  in  the  first  degree,  under  section  67 
of  the  criminal  act.  The  record  shows  that  previous  to  the 
filing  of  said  information  the  respondent  had  been  arrested  on 
said  charge,  brought  before  a  justice  of  the  peace,  and  after 
examination  had  was  recognized  to  appear  at  the  next  term 
of  said  district  court.  A  transcript  of  the  proceedings  before 
the  justice  was  filed  in  the  district  court  on  the  20th  of  De- 
cember, 1864.  The  proceeding  by  information  was  intended 
to  be  in  accordance  with  the  provisions  of  an  act  entitled  "An 
act  to  abolish  grand  juries  and  to  provide  for  the  trial  of 
efienses  upon  information,"  passed  by  the  legislature  of  1864, 
and  approved  February  12th:  Laws  1864,  p.  111. 

The  body  of  the  information  reads  as  follows:  "That  Greorge 
S.  Barnett,  late  of  the  county  of  Shawnee,  at  the  county  of 
Shawnee  aforesaid,  and  within  the  jurisdiction  of  this  court, 
on  the day  of ,  A.  D.  1864,  being  then  and  there 
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resided  out  of  the  state,  having  no  agent  therein;  that  it  was 
their  custom  to  collect  the  rent  themselves;  that  on  the  fifth 
day  of  July,  that  being  the  first  time  any  of  them  had  been  in 
the  city  where  the  property  was  situated,  the  defendant  ten- 
dered to  them  the  installment  of  rent  due  on  the  1st. 

The  lease  is  silent  as  to  the  place  where  the  rent  should  be 
paid  as  it  became  due.  It  must  be  presumed,  then,  that  the 
parties  intended  it  should  be  paid  at  the  place,  or  at  least  in 
the  city,  where  the  leased  property  was  situated.  The  tenant 
could  not  expect  to  go  out  of  the  state  to  hunt  up  the  lessors 
and  tender  the  rent.  This  would  be  asking  too  much  of  him, 
— in  fact,  requiring  him  to  attend  to  that  which  should  be  the 
care  of  the  lessors. 

We  think  that  the  case  most  clearly  shows  that  it  was  the 
fault  of  the  plaintiffs  that  the  rent  was  not  paid  nor  offered  to 
be  paid  until  four  or  five  days  after  it  fell  due,  and  that  the 
defendant  did  pay  the  rent  or  offered  to  pay  it  on  the  first 
opportunity.  A  substantial  compliance  with  the  terms  of  an 
agreement  or  performance  of  a  condition  is  sufScient,  and  when 
the  non-performance  of  a  condition  by  one  party  is  occasioned 
by  the  act  of  the  other  party,  it  may  be  excused. 

In  respect  to  the  non-payment  of  taxes  and  assessments,  the 
case  shows  that  the  defendant  tendered  the  amount  which  had 
been  paid  by  the  lessors  on  the  fifth  day  of  July,  and  before 
the  commencement  of  this  suit.  The  lease  provides  that  the] 
lessee  shall  pay  all  taxes  and  assessments  or  refund  to  thej 
lessors  the  amount  of  the  same,  if  they  should  be  obliged  to 
pay  such  taxes  by  reason  of  the  failure  of  the  lessee  to  do  so. 
It  is  plain,  therefore,  that  the  lessee  had  the  right  to  refund  to 
the  plaintiffs  the  amount  of  taxes  and  assessments  paid  by 
them,  and  thus  save  himself  from  the  penalty  of  forfeiture. 
The  defendant  did  all  that  the  right  of  the  case  and  the  terms 
of  the  lease  required  of  him.  We  are  therefore  of  the  opinion 
that  there  is  no  error  in  the  judgment  of  the  court  below. 

Judgment  af&rmed. 

All  the  justices  concurred. 

Bight  to  Assign  is  Incident  to  Lxasx,  and  can  be  defeated  only  by 
dear  stipulation:  Robhuton  v.  Perry,  68  Am.  Dec.  455;  Cfamer  v.  Byard,  68 
Id.  627,  and  note  529.  Equitable  relief  may  be  granted  againat  a  forfeiture 
for  a  breach  of  a  covenant  not  to  assign  without  license:  Note  to  Smith  v. 
Mariner,  08  Id.  86. 

If  Contract  Fails  to  Statb  Place  whebb  Paticent  is  to  be  Masb^ 
the  law  fixes  that  at  the  residence  of  the  promisor:  PaUenon  ▼.  •/biief,  6C 
Am.  Dec  29^ 
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State  v.  Babnbtt. 

[8  KAK8AB,  250.1 

Acr  ev  Statb  Leoislatusx  Providino  fob  Trial  or  Otfbnbxs  utok  Iv- 
lOBMATiOK  18  not  repogiuuit  to  the  provision  of  the  United  States  con- 
stitation  that  "  no  person  shall  be  held  to  answer  for  a  capital  or  other 
infamous  crime  unless  on  presentment  or  indictment  of  a  grand  jury," 
etc.,  as  this  has  application  to  proceedings  in  the  United  States  courts 
alone. 

ISTORMATION    NBEP    NOT    AlXlOX    THAT    ACCUSED    HA8  HaD  PrXLOONABT 

ExAMiN ATion  or  has  waived  it,  as  this  is  not  a  matter  that  goes  to  the 
merits  of  the  trial,  but  merely  to  the  regularity  of  the  previous  pro- 
ceedings. 

SnmcixHCT  or  iNFOBMATioir  must  bx  Dxtericihsi)  bt  Samx  Ruub  that 
QovxBN  Indictmxnts. 

P&BCisE  Tike  or  Cohmission  or  Offxnsx  nxxd  not  bb  Stated  in  Indict* 
mknt  if  it  is  shown  to  have  been  within  the  statute  of  limitations^  ex- 
cept when  the  time  is  an  indispensable  ingredient  in  the  offense. 

Intobmation  need  not  Describe  Otfense  in  Exact  Words  or  Statutb 
if  the  meaning  of  the  words  used  is  substantially  the  same,  where  it  is 
provided  by  statute  that  the  words  used  in  a  statute  to  define  a  public 
offense  need  not  be  strictly  pursued,  but  other  words  conveying  the  saoie 
meaning  may  be  used. 

Information  for  robbery.    The  opinioa  states  the  case. 

A.  L,  WUliams,  for  the  appellant. 
McArthur  and  DotUhitty  for  the  respondent. 

By  Court,  Sappord,  J.  On  the  twenty-second  day  of  De- 
cember, A.  D.  1864,  an  information  was  filed  in  the  Shawnee 
County  district  court  against  the  respondent,  charging  him 
with  the  crime  of  robbery  in  the  first  degree,  under  section  67 
of  the  criminal  act.  The  record  shows  that  previous  to  the 
filing  of  said  information  the  respondent  had  been  arrested  on 
said  charge,  brought  before  a  justice  of  the  peace,  and  after 
examination  had  was  recognized  to  appear  at  the  next  term 
of  said  district  court.  A  transcript  of  the  proceedings  before 
the  justice  was  filed  in  the  district  court  on  the  20th  of  De- 
cember, 1864.  The  proceeding  by  information  was  intended 
to  be  in  accordance  with  the  provisions  of  an  act  entitled  "An 
act  to  abolish  grand  juries  and  to  provide  for  the  trial  of 
effenses  upon  information,"  passed  by  the  legislature  of  1864, 
and  approved  February  12th:  Laws  1864,  p.  111. 

The  body  of  the  information  reads  as  follows:  "That  George 
S.  Barnett,  late  of  the  county  of  Shawnee,  at  the  county  of 
Shawnee  aforesaid,  and  within  the  jurisdiction  of  this  court, 
on  the day  of ,  A.  D.  1864,  being  then  and  there 
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armed  with  an  offensive  and  deadly  weapon,  to  wit,  with  cm 
pistol  commonly  called  a  revolver,  in  and  upon  one  Qeorge  P. 
Roycraft,  then  and  there  being,  feloniously  did  make  an  as- 
sault, and  him  the  said  George  P.  Roycraft,  in  bodily  fear  and 
danger  of  his  life,  then  and  there  feloniously  did  put,  and  one 
mare  of  the  value  of  one  hundred  and  twenty-five  dollars,  one 
saddle  of  the  value  of  three  dollars,  and  one  bridle  of  the 
value  of  twenty-five  cents,  of  the  personal  property,  goods,  and 
chattels  of  the  said  George  P.  Roycraft,  from  the  person,  in 
the  presence  of  and  against  the  will  of  the  said  George  P. 
Roycraft,  then  and  there,  feloniously  did  take,  with  intent  in 
so  doing,  him  the  said  George  P.  Roycraft,  then  and  there  to 
rob,"  contra  forma,  etc.,  which  was  verified  by  the  oath  of  the 
said  George  P.  Roycraft. 

At  the  May  term  of  said  court  the  respondent  appeared^ 
and  by  his  counsel  moved  the  court  to  quash  the  information 
for  the  following  reasons:  "  1.  Because  the  law  authorizing  the 
filing  of  said  information  is  in  confiict  with  the  fifth  article  of 
amendments  to  the  constitution  of  the  United  States;  2.  The 
court  had  no  jurisdiction  of  the  offense,  for  the  reason  that  it 
is  not  alleged  in  the  information  that  the  accused  had  had  a 
preliminary  examination,  was  a  fugitive  from  justice,  or  had 
waived  examination;  3.  The  offense  was  not  alleged  to  have 
been  committed  on  a  day  certain,  but  generally  in  the  year 
1864;  4.  The  information  is  informal  and  insufficient,  and 
does  not  charge  any  public  offense  known  to  the  statutes  of 
Kansas. 

The  court  sustained  the  motion.  The  appellant  excepted, 
and  brings  the  case  here  for  review. 

The  several  grounds  for  quashing  the  information  will  be 
considered  in  their  order. 

1.  Article  5  of  the  amendments  to  the  constitution  of  the 
United  States  provides  that  ^'no  person  shall  be  held  to  answer 
for  a  capital  or  other  infamous  crime  unless  on  presentment  or 
indictment  of  a  grand  jury,  except  in  cases  arising  in  the  land 
or  naval  forces,  or  in  the  militia  when  in  actual  service  in 
time  of  war  or  public  danger." 

It  has  been  held  by  the  highest  judicial  authority  that  this 
provision  has  no  application  to  other  than  proceedings  in  the 
United  States  courts.  In  the  case  of  Barron  v.  Mayor  and 
City  Council  of  Baltimore^  7  Pet.  243,  Chief  Justice  Marshall, 
delivering  the  opinion  of  the  court,  said:  ^^The  constitution 
was  ordained  and  established  by  the  people  of  the  United 
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States  for  themselves,  for  their  own  government,  and  not  for 
the  government  of  the  individual  states.  Each  state  estab- 
lished a  constitution  for  itself,  and  in  that  constitution  pro- 
vided such  limitations  and  restrictions  on  the  powers  of  its 
particular  government  as  its  judgment  dictated.  The  people 
of  the  United  States  framed  such  a  government  for  the  United 
States  as  they  supposed  best  adapted  to  their  situation  and 
best  calculated  to  promote  their  interests.  The  powers  they 
conferred  upon  their  government  were  to  be  exercised  by  itself, 
and  the  limitations  of  power,  if  expressed  in  general  terms, 
are  naturally,  and  we  think  necessarily,  applicable  to  the  gov- 
ernment created  by  the  instrument.  They  are  limitations  of 
power  granted  in  the  instrument  itself,  not  of  distinct  govern- 
ments formed  by  different  persons  and  for  different  purposes. 
If  these  propositions  be  correct,  the  fifth  amendment  must  be 
understood  as  restraining  the  power  of  the  general  government, 
not  applicable  to  the  states 

^^  These  amendments  contain  no  expression  indicating  an 
intention  to  apply  them  to  the  state  governments.  This  court 
cannot  so  apply  them. 

'*We  are  of  opinion  that  the  provision  in  the  fifth  amend- 
ment, declaring,  etc.,  is  intended  solely  as  a  limitation  on  the 
power  of  the  government  of  the  United  States,  and  is  not  ap- 
plicable to  the  legislation  of  the  states.'' 

There  are  other  authorities  holding  the  same  doctrine,  but 
it  is  unnecessary  to  refer  to  them.  The  above  case  seems  to 
be  a  leading  one,  and  is  entirely  satisfactory. 

It  follows,  therefore,  that  there  is  no  repugnancy  between 
the  act  of  the  legislature  providing  for  the  trial  of  offenses 
upon  information  and  this  amendment  of  the  constitution  of 
the  United  States.  It  was  competent  for  the  legislature  to 
pass  such  a  law,  and  it  is  binding  upon  the  courts. 

2.  The  second  objection  is  based  upon  the  fact  that  the  in- 
formation does  not  show  on  its  face  that  the  defendant  had  a 
preliminary  examination,  or  had  waived  such  examination,  or 
was  a  fugitive  from  justice,  etc.  The  law  is  as  follows:  "  No 
information  shall  be  filed  against  any  person  for  any  offense 
until  such  person  shall  have  had  a  preliminary  examination 
therefor  as  provided  by  law,  before  a  justice  of  the  peace  or 
other  examining  magistrate  or  officer,  unless  such  person  shall 
waive  his  right  to  such  examination;  provided,  however,  that 
information  shall  be  filed  without  such  examination  against 
fugitives  from   justice.    Any  fugitive  from  justice  against 
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whom  an  information  may  be  filed  may  be  demanded  by  the 
governor  of  this  state  of  the  executive  authority  of  any  other 
state  or  territory,  or  of  any  foreign  government,  in  the  same 
manner,  and  the  same  proceedings  may  be  had  thereon  as  pro- 
vided by  law  in  like  cases  of  demand  upon  indictment  filed. 
And  provided  further,  that  the  district  judge  may,  upon  infor- 
mation or  affidavits  with  him  filed  of  the  commission  of  crime, 
require  the  prosecuting  attorney  to  prosecute  any  criminal  by 
information  for  such  crime,  and  may  compel,  by  attachment, 
fine,  or  imprisonment,  a  compliance  with  this  section":  Laws 
of  1864,  sec.  8,  c.  64. 

It  is  not  doubted  that  a  defendant  may  insist  upon  his 
right  to  a  preliminary  examination  before  he  can  be  called 
upon  to  answer  the  information,  unless  he  shall  come  within 
the  description  mentioned  in  the  provisional  clauses  of  this 
section,  which  is  not  pretended  in  this  case,  and  if  he  has  not 
had  such  examination,  nor  waived  it,  he  may  raise  the  ques- 
tion by  plea  setting  up  such  fact.  But  we  do  not  think  it 
necessary  that  the  information  should  allege  that  the  accused 
had  had  a  preliminary  examination  or  had  waived  it.  This 
is  not  a  matter  which  goes  to  the  merits  of  the  trial,  but  to 
the  regularity  of  the  previous  proceedings:  Waehbum  v.  People j 
10  Mich.  383. 

It  will  not  be  contended  that  an  indictment  would  be  bad 
for  failing  to  allege  that  the  grand  jury  who  found  it  was 
composed  of  fifteen  competent  jurors,  or  that  twelve  of  them 
concurred  in  the  finding  (sections  57  and  77),  or  that  the 
grand  jury  were  impaneled,  sworn,  or  charged,  or  any  other 
fact  necessary  to  the  legal  constitution  of  that  body.  These 
are  preliminary  matters  that  need  not  be  alleged  or  proven. 
What  good  reason  can  there  be  urged  in  favor  of  requiring  an 
information  to  set  out  the  fact  of  an  examination  which  is 
preliminary  only,  and  need  not  be  proven  on  the  trial? 

But  the  information  as  to  its  sufficiency  must  be  determined 
by  the  same  rules  that  have  heretofore  governed  and  now 
govern  in  cases  of  indictment.  An  indictment  cannot  be 
quashed  on  account  of  any  objection  like  that  under  considera- 
tion (section  96),  nor  can  an  information. 

3.  But  it  is  objected  that  the  information  should  have 
alleged  the  month  and  the  day  on  which  the  crime  was 
charged  to  have  been  committed. 

The  rule  is  well  settled  that  it  is  not  requisite  that  the  pre- 
cise time  of  the  commission  of  an  offense  shall  be  stated  in 
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the  indictment  But  it  is  sufficient  if  shown  to  have  been 
within  the  statute  of  limitations,  except  when  the  time  is  an 
indispensable  ingredient  in  the  offense:  See  also  Grim.  Proc., 
sec.  91. 

The  offense  charged  in  the  information  does  not  come 
within  the  statute  of  limitations.    It  is  therefore  sufficient. 

4.  It  is  contended  that  the  information  does  not  charge  a 
public  offense.  Section  94,  criminal  procedure,  provides  that 
words  used  in  the  statute  to  define  a  public  offense  need  not 
be  strictly  pursued,  but  other  words  conveying  the  same 
meaning  may  be  used. 

The  statute  upon  which  the  charge  in  this  case  was  based 
is  as  follows:  '^  Every  person  who  shall  be  convicted  of  feloni- 
ously taking  the  property  of  another  from  his  person  or  in  his 
presence  and  against  his  will,  by  violence  to  his  person  or  by 
putting  him  in  fear  of  some  immediate  injury  to  his  person, 
shall,"  etc.:  See  Crimes  and  Punishments,  sec.  67.  It  is  true 
that  the  information  does  not  describe  the  offense  in  the  exact 
words  of  the  statute  (see  above)^  but  the  meaning  of  the  words 
used  is  substantially  the  same  with  thbt  of  the  words  of  the 
statute. 

This  being  true,  the  objection  is  merely  technical,  and  the 
rule  laid  down  in  the  statute  requires  that  technical  errors,  or 
,  defects  or  exceptions  which  do  not  affect  the  substantial  rights 
of  the  parties,  shall  be  disregarded. 

The  judgment  of  the  district  court  quashing  the  information 
in  this  cause  is  reversed,  and  the  cause  remanded,  with  in- 
structions to  overrule  the  motion  to  quash. 

All  the  justices  coucurred. 


Cbbtainty  Requisitb  is  Stating  Timb  nr  Indictmbitt:  See  0<mner  r. 
Staie,  71  Am.  Dec.  184,  and  note  189;  CommonweaUh  ▼.  McLoon,  66  Id.  364; 
and  note  355;  CommontoeaUh  v.  Sutton,  66  Id.  352,  and  note  353.  The  prin- 
cipal case  is  cited  to  the  point  that  where  an  information  for  morder  alleges 
that  the  offense  was  committed  "on  or  about  the  eleventh  day  of  Angnst, 
1882/'  the  words  "  or  about,"  in  view  of  the  provisions  of  the  criminal  code  of 
Ki^Tioaji,  may  be  treated  as  surplusage,  and  the  averment  in  the  information 
as  to  time  is  sufficiently  certain  and  specific:  State  v.  Harp,  31  Kan.  498; 
and  that  where  an  information  charges  in  the  past  tense  that  an  offense  has 
been  committed,  but  names  a  date  subsequent  to  the  date  of  the  inf  ormation, 
the  court  may  permit  an  amendment  so  as  to  place  the  date  prior  to  that  of 
the  information  without  trespassing  upon  the  substantial  rights  of  the  defend« 
ant:  State  v.  Cooper,  31  Id.  508. 

Inpiotment  Chabquvo  Offense  in  Languaoe  of  Statute  is  Sufficient: 
ParkiMon  v.  State,  74  Am.  Dec.  522;  where  the  language  of  the  statute  suffi- 
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ciently  describes  the  ofifense:  Sarah  ▼.  Stale,  61  Id.  544,  and  note  552;  and  if 
it  charges  the  offense  in  equivalent  words  it  is  sufficient:  Ben  r.  State,  58  Id. 
234.  The  principal  case  is  cited  to  these  points  in  State  v.  Foster,  30  EaiL 
366;  State  v.  BeverUn,  30  Id.  613. 

Intobhation  must  Posasss  Same  Csrtaintt  and  Tbghnioal  Precibiox 
that  are  required  in  an  indictment:  Donnelly  ▼.  People,  52  Am.  Dec  459. 

Intobmation  nesd  not  Show  that  Pbeliminabt  Examdiation  has 
BEEN  Held,  not  that  there  is  legal  cause  for  omitting  the  same:  State  t. 
Fhdey,  6  Kan.  370,  dtiag  the  principal  case. 

Amendment  to  United  States  GoNSTrrunoN  ooncebnino  Jubt  Tbial 
does  not  apply  to  suits  in  state  courts:  Lee  v.  TiUotmrnt  35  Am.  Deo.  624i 
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18  Kansas,  872.] 

GOMXON  OOUNTS  lOB  OOODS  SOLD  AND  DeLIVEBSD^  WoBK  AND  LaBOB  DoN^ 

money  had  and  received,  etc.,  are  sufficient  under  the  code,  as  they  were 
under  the  practice  before  the  code;  and  if  the  opposing  party  objects  to 
this  form  of  pleading,  he  may  under  the  code  more  to  have  it  made  more 
iBpecifio. 

Ant  Objections  to  Common  Counts  undeb  Code  on  Acoount  ot  In- 
defeniteness  or  uncertainty  are  waived  by  proceeding  to  triaL 

Common  Cotmrs  mat  bb  Pleaded  in  Countebglaim  undeb  Code. 

CouNTEBCLAiM  of  defendant  was  as  follows:  "  3.  And  for  a 
further  and  third  defense  the  said  defendant  alleges,  that  at 
the  time  of  the  commencement  of  this  action  the  said  plain- 
tiff was  indebted  to  this  defendant  in  [a  sum  named],  for  the 
work  and  services  of  defendant  before  then  done  and  per- 
formed for  said  plaintiff  at  his  request;  also  for  the  fartiier 
sum  of  [stating  it],  paid,  laid  out,  and  expended  by  defend- 
ant for  said  plaintiff  at  his  request;  also  in  the  further  sum  of 
[stating  it],  for  so  much  money  before  that  time  had  and  re- 
ceived by  said  plaintiff  to  and  for  his  use;  and  the  defend- 
ant alleges  that  the  said  plaintiff,  although  often  requested, 
has  not  paid  the  several  sums  of  money  or  either  of  thei^ 
or  any  part  thereof,  but  the  same  is  and  now  remains  wholly 
unpaid,  wherefore,"  etc.  The  plaintiff  objected  to  the  intro- 
duction of  any  evidence  in  support  of  this  defense,  and  the 
court  sustained  his  objection.  Verdict  for  the  plaintiff,  motion 
for  a  new  trial  overruled,  and  the  defendant  assigns  error. 

Hemingray  and  Oambelly  for  the  plaintiff  in  error. 
Ludlum  and  Wheat,  for  the  defendant  in  error. 
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By  Court,  Sappord,  J.  The  principal  question  presented  by 
the  record  in  this  case  is,  whether  or  no  the  common  counts 
for  goods  sold  and  delivered,  work  and  labor  done,  money  had 
and  received,  etc.,  when  set  out  in  a  pleading,  under  the  code, 
contain  each  in  itself  facts  sufficient  to  constitute  a  cause  of 
action  or  grounds  of  defense. 

We  are  of  the  opinion  that  this  manner  of  pleading  is  suffix 
cient  under  the  code,  as  it  was  under  the  practice  before  the 
code.  To  illustrate,  take  the  plea  objected  to  in  this  case.  It 
alleges  an  indebtedness  of  the  plaintiff  to  the  defendant  at  the 
commencement  of  the  suit,*  and  also  states  the  facts  out  of 
which  it  arose.  Then  follow  allegations  of  demand,  non-pay- 
ment, and  prayer  for  judgment.  These  allegations,  if  estab- 
lished by  proof,  would  most  certainly  show  a  right  to  recover, 
and  this  is  all  the  code  requires.  But  if  the  opposing  party 
objected  to  the  plea  in  this  form,  he  could,  under  the  code, 
move  to  have  it  made  more  specific  (section  128),  and  failing 
to  avail  himself  of  this  privilege,  he  certainly  ought  not  to  be 
permitted  to  deprive  the  other  party  of  the  benefit  of  his  de- 
fense. 

In  this  case  the  plaintiff  objected  to  any  testimony  being 
given  by  the  defendant  under  biB  third  ground  of  defense,  be- 
cause it  was  stated  in  the  form  of  the  common  counts,  and  the 
court  sustained  the  ruling.  We  think  the  court  erred  in  so 
doing.  The  testimony  offered  should  have  gone  to  the  jury, 
and  the  more  especially  since  the  plaintiff  had  interposed  no 
objection  at  all  to  the  plea,  but  had  replied  to  it  and  entered 
upon  the  trial.  Holding,  as  we  do,  that  such  plea  was  suffi- 
cient, the  plaintiff  waived  any  objection  he  might  have  had  to 
it  on  account  of  indefiniteness  or  unceri^ainty  by  proceeding  as 
he  did. 

T)ie  judgment  of  the  district  court  is  reversed,  and  the  cause 
remanded,  with  instructions  to  sustain  the  motion  for  a  new 
trial. 

'  All  the  justices  ooncurred. 


CknixoN  CouiXTB,  how  Fab  AIiLowabu  unbxr  Cods  Stskbk  of  Pleai>- 
nro:  Allen  V.  PaUenon,  67  Am.  Deo.  542;  and  note  544-^M,  treating  thu 
■abject.  The  principal  case  is  affirmed  and  followed  in  Clark  ▼.  Fensl^,  3 
Kan.  389.  The  common  connta  are  pleadable  nnder  the  code,  yet  if  the  de* 
f endant  wishes  to  take  advantage  of  any  want  of  certainty,  precision,  defin- 
iteness,  or  consistency  in  the  allegations,  he  may,  by  motion,  challenge  the 
petition,  and  oompel  it  to  be  amendedso  as  to  be  definite  and  certain:  WaUr 
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Power  Co.  t.  McMurray^  24  Id.  66;  Barom  v.  Broiont  ^  Id.  411.  And  in 
general,  if  fhe  allegations  in  tihe  petition  are  in  any  manner  indefinite  and 
unoertain,  application  must  be  made  to  comp'^l  the  plaintiff  to  make  his  pe« 
tition  definite  and  certain  by  amendment^  otherwise  the  objection  is  waived: 
ffannStal  etc  R.  B,  Co.  v.  Fox,  31  Id.  599.  An  allegation  in  a  petition  that 
the  plaintiff  is  the  owner  of  certain  lands,  and  that  the  same  were  not  subject 
to  taxation  for  a  given  year,,  will  be  sufficient  as  statements  of  facts  against 
a  demuzrer,  however  much  they  may  be  liable  to  attack  by  motion:  L,  L,  is 
Q,B.B.Oo*  ▼•  LenA^^  12  Id.  12S.    The  f aregoing  oases  cite  the  pnndpal 
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Plummee  v.  Nbwdiqatb* 

[2  DXPTALL,  LJ 

Faot  that  Hobsb  is  "Bbjlsdvd  with  Lsttxbs  "U.  S."  is  not  perse  proof 
of  title  in  the  United  States. 

Action  will  Lib  vor  Brxach  ot  Impuxd  Wabrantt  of  Titlb  to  Hobsi 
IN  Vendor's  Possession  without  a  judicial  eviction,  as  required  in  ex- 
press warranties;  but  to  entitle  the  plaintiff  to  recover,  the  proof  of  breach 
should  be  peculiarly  satisfactory. 

Ex  Parts  Act  of  MiiIitart  Officer  in  Sxzzino  Horse  Olaiubd  to 
Belong  to  United  States  can  have  no  effect  on  the  question  of  owner- 
ship without  strong  proof  that  his  act  was  right. 

The  opinion  states  the  case. 

By  Court,  Robertson,  J.  On  an  implied  warranty  of  the 
title  of  a  horse  sold  by  the  appellant  to  the  appellee  for  eighty 
dollars,  paid  at  the  time  of  the  sale,  this  suit  was  brought,  and 
verdict  and  judgment  were  rendered  for  the  sum  so  paid. 

The  petition  charged  that  after  the  appellee  bought  the  horse 
the  federal  brand  "U.  S."  was  discovered  on  its  shoulder,  in 
consequence  of  which  a  provost-marshal  took  the  horse  from 
the  plaintiff,  and  that  consequently  the  appellant  had  no  title. 
There  is  no  direct  allegation  that  the  horse  was  the  property 
of  the  United  States. 

The  appellant  filed  a  demurrer  to  the  petition,  and  also  an 
answer,  insisting  that  his  title  was  good.  The  record  does  not 
show  any  judgment  on  the  demurrer. 

On  the  trial  witnesses  testified  to  the  following  facts:  1.  That 
one  Richards,  in  Rowan  County,  holding  the  horse  as  his  owxii 
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had  6old  it  to  Hill,  and  that  Hill  afterwards  sold  it  to  the 
appellant,  in  Fleming  County;  2.  That  the  horse,  being  gaunt 
and  having  "a  cavalry  lope,"  had  been  examined  while  in  the 
possession  of  Richards,  and  also  while  in  the  possession  of  the 
appellant,  to  ascertain  whether  it  had  ever  been  in  the  service 
of  the  United  States,  but  that  no  federal  brand  had  been  discov- 
ered; 3.  That  the  appellee,  professing  to  have  taken  the  horse 
with  other  horses  to  Cincinnati  for  sale,  and  that  he  was  there 
informed  by  a  federal  officer  that  it  had  the  federal  brandy  ten- 
dered it  back  to  the  appellant,  and  demanded  restitution  of  the 
price  paid,  and  also  ten  dollars  for  expense  of  the  trip;  and 
that  appellant  proposing  to  take  the  horse  and  refund  the 
price  by  then  paying  fifty  dollars  and  residual  thirty  dollars 
in  a  short  time,  the  appellee  rejected  the  offer,  not  because  the 
whole  eighty  dollars  were  not  tendered  in  hand,  but  only,  as 
must  be  presumed,  because  he  claimed  more;  4.  That,  after 
the  failure  of  this  negotiation,  the  appellee  told  a  provost- 
marshal  in  Flemingsburg  that  he  had  in  his  possession  a  horse 
branded  "U.  8.,"  and  that  thereupon  that  officer,  as  he  him- 
self testified,  finding  the  brand  after  close  scrutiny,  took  the 
horse  as  the  property  of  the  federal  government. 

On  the  trial  the  circuit  court  virtually  instructed  the  jury 
that  the  mere  brand,  if  it  existed,  was  "sufficient  evidence"  to 
prove  that  when  the  horse  was  sold  to  the  appellee  it  was  the 
property  of  the  United  States,  and  not  of  the  appellant;  and 
after  verdict,  refused  a  new  trial. 

On  this  presentation  ofthe  case  three  questions  arise:  1.  The 
sufficiency  of  the  petition  on  demurrer;  2.  The  instruction 
just  alluded  to;  and  3.  The  effect  ofthe  tender. 

1.  The  petition  fails  to  aver  title  in  the  United  States,  but 
rests  on  the  assumed  inference  from  the  obscure  brand  on  the 
horse;  and  we  cannot  admit  that,  as  a  deduction  of  law,  that 
simple  fact  per  se  proves  such  title.  Stolen  horses  have  been 
often  sold  to  the  government,  and  no  such  sale  could  pass  a 
title  without  the  agency  or  consent  of  the  owner.  Multitudes 
of  horses  once  the  property  of  the  United  States,  and  property 
branded  as  such,  have  been  captured  by  their  enemy,  and  by 
the  laws  of  war  belong  to  the  captors,  who  may  lawfully  sell 
or  exchange,  and  thereby  pass  a  good  title  to  them  against 
the  government,  whose  lost  title  could  be  restored  only  by  re- 
capture before  such  sale  or  exchange  by  the  captor.  Many 
federal  officers  have  owned  horses  in  their  own  personal  right, 
and  after  branding  them  with  the  "  U.  S.,"  have  lost  them,  or 


June,  1865.]  Plummer  v.  Newdigate.  481 

sold  or  exchanged  them  without  obliterating  that  brand,  or 
affixing  any  counter-brand;  and  horses  may  haTs  been  branded, 
and  sometimes  have  been,  without  legal  authority,  and  with- 
out vesting  any  title  in  the  United  States;  consequently,  the 
mere  allegation  of  such  a  brand  is  not  equivalent  to  an  aver- 
ment of  title  in  the  federal  government  to  the  horse  in  this 
case,  nor  is  such  a  title  a  legal  deduction  from  such  simple 
allegation. 

We  are  therefore  of  the  opinion  that  the  demurrer  to  the 
petition  ought  to  have  been  sustained. 

2.  For  the  like  reasons,  and  esi>eciaily  under  the  complex- 
ion of  this  case,  the  circuit  court  misled  the  jury  by  refusing 
to  instruct  that  the  mere  brand  was  insufficient  to  prove  title 
in  the  United  States,  and  thereby  virtually  instructing  them 
that  it  was  sufficient  and  prima  facie  conclusive. 

Although  an  action  may  be  maintained  for  a  breach  of  an 
implied  warranty  of  titie  to  a  horse  in  the  vendor's  possession 
without  a  judicial  eviction,  as  required  in  express  warranties, 
yet,  to  entttie  the  plaintiff  to  a  recovery  without  such  eviction, 
the  proof  of  breach  should  be  peculiarly  satisfactory.  The 
ex  parte  and  impromptu  act  of  the  military  officer  is  tkr  from 
being  a  judicial  decision,  and  can  have  no  effect  in  this  case 
without  strong  proof  that  his  act  was  right.  The  proof  not  be- 
ing such  in  this  case,  the  circuit  court  erred  <m  the  instruction, 
and  ought  to  have  dedded  that,  while  the  unexplained  and 
uncorroborated  brand  was  an  admissible  circumstance,  yet 
that  it  alone  was  not,  in  such  a  case  and  against  the  opposing 
cifcumstances,  either  conclusive  or  sufficient;  and  consequently, 
also,  the  verdict  was  not,  in  our  ojanion,  authorised  by  the 
testimony. 

3.  But  the  court  ought  to  have  granted  a  new  trial  on  another 
ground.  The  appellee  volunteered  a  surrender  of  the  horse  to 
the  provoet>marshal,  who  may  otherwise  never  have  taken  it, 
and  had  no  right  to  do  so  unless  it  was  then  the  property  of 
his  government.  The  previous  tender  of  the  horse  to  the  ap- 
pellant was  on  a  condition  he  was  under  no  obligation  to  per- 
form; and  his  tender  of  the  price,  not  being  refused  on  account 
of  the  mode  of  it,  was  good;  and  the  appellee's  refusal  to  re- 
store the  horse,  and  his  tampering  with  the  provost,  may  have 
been  and  probably  was  the  sole  cause  of  the  loss  of  the  horse 
by  both  parties.  This  alone  ought,  in  our  judgment,  to  have 
defeated  the  action,  unless  there  had  been  conclusive  proof  of 
title  in  the  United  States. 

AM.  Die.  Vol.  LXXXVn-«l 
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Wherefore  the   judgment  is  reversed  and  the  cause  re- 
manded for  a  new  trial. 


lunxED  Wambaxty  of  Teiui  oir  Sau  or  Pibsonal  Pbopkbtt:  FaweeU 
y.  OAcmt  83  Am.  Dea  278;  and  otaes  collected  in  note  286. 

OBjmrt  of  CouHTXBpBBAimivo  Cattle  or  in  lien  thereof  to  give  written 
deioriptiye  bill  of  sale:  Waldm  ▼.  Ifurdock,  83  Am.  Deo.  135,  and  note  142. 

AonoN  lOB  Bbxacb  of  Wabkamtt  of  Tnxji  to  Pibsonal  FBonaEiT: 
8inmg  y.  Banu$,  84  Am.  Dec  684;  8aUe  y.  Light,  39  Id.  317;  and  aee  Bogen 
▼.  Mmie,  M  Id.  SOa 


Cummins  v.  Grigogl 

i%  DuyAUi  e7.J 

BiALB  OF  FBOPiBTr  HOT  SusoEPTiBLB  OF  Dbutxbt,  AS  OBOwnro  Gbop,  n 
NOT  OoNSTKUWAVSLT  Faaitdulbnt  aa  to  creditora  or  aabaequenl  pnr- 
cbaaera  merely  becanae  the  aeller  retained  poBoeaaion,  and  waa  to  cottlfate 
and  deliyer  it  at  a  stated  time. 

The  opinion  states  the  case. 

By  Court,  Robbbtson,  J.  The  only  question  we  shall  oon- 
sider  in  this  case  is,  whether  a  field  of  growing  tobacco  sold 
by  its  producer,  Huffman,  to  the  appellee,  Griggs,  about  ihe 
20th  of  August,  1863,  and  levied  on  about  thirteen  days  after- 
wards by  the  appellant  as  an  execution  creditor  of  Huffman 
was  subject  to  sale  under  the  execution. 

The  purchaser  paid  for  the  tobacco  on  the  day  of  the  sale, 
and  the  vendor  agreed  to  cut  it  when  matured,  and  cure  it, 
and  was  in  the  ostensible  possession  of  it  at  the  date  of  the 
levy.  The  circuit  judge,  to  whom  the  law  and  the  facts  were 
submitted,  adjudged  the  title  to  be  in  the  appellee,  Origgs,  and 
we  are  not  prepared  to  reverse  that  judgment. 

As  Huffman  agreed  to  take  care  of  the  tobacco,  and  cut  and 
cure  it,  and  as  until  that  had  been  done,  it  was  not  removable 
and  susceptible  of  any  other  than  constructive  possession,  the 
retention  of  an  apparent  possession  by  the  vendor  did  not^  per 
scj  make  the  absolute  sale  fraudulent  as  against  the  appellant 
as  a  creditor  of  the  vendor;  and  we  do  not  feel  authorized  to 
impute  to  the  sale  a  fraudulent  intent. 

Nor  can  we  admit,  as  urged  by  the  appellant's  counsel,  that 
the  sale  did  not  vest  in  Griggs  the  immediate  title,  because 
something  remained  to  be  done  by  Huffman  to  save  the 
tobacco.  The  payment  of  the  price  on  an  unconditional  sale 
constructively  passed  the  title,  unless  the  vendor  retained  the 


Sept  1865.]  Graves  v.  Tilpord.  483 

poBseBBion  for  the  porpoBe  of  doing  something  with  the  tobacco 
necessary  for  ascertaining  the  value  or  identifying  the  thing 
sold,  and  therefixre  necessarily  an  implied  preliminary  to  the 
divestiture  of  the  vendor's  title.  But  the  parties  had  fixed 
the  price,  and  the  contract  conclusively  identified  the  tobacco 
sold  and  paid  fiur.  And  the  sale  passed  the  title  to  the  pur- 
chaser, and  at  his  risk,  as  certainly  as  the  like  sale  of  a  horse 
for  a  sum  paid,  but  to  be  fed  by  the  vendor  for  a  month,  would 
have  vested  the  title  to  it  in  the  purchaser.  The  only  difiTer- 
ence  in  principle  between  the  cases  is,  that  in  the  case  of  the 
horse  the  retention  of  the  possession  by  the  vendor  might  have 
made  the  absolute  sale  void  as  to  the  vendor's  creditors,  while 
the  same  fact  in  the  case  of  the  immovable  growing  tobacco 
would  not  have  been  inconsistent  with  the  purchaser's  title, 
and  therefore  not  alone  presumptively  fraudulent.  But  so  fiir 
as  the  purchaser's  title  as  between  himself  and  his  vendor 
would  be  concerned,  the  two  cases  are  in  law  identical. 

We  are  not  satisfied,  therefore,  that  the  circuit  court  erred 
in  deciding  that  the  tobacco  was  not  subject  to  the  appellant's 
execution. 

Wherefore  the  judgment  is  affirmed. 


■GROwnro  Gbops  asm  hot  ''Goods  and  Ohattxl8^'*  wcranr  MsAnHO  ov 
ScATDTB  OF  Fravmi  veqiuziiig  immftdiMw  ddiTery  and  ohange  of  poawlcat 
Benui  T.  JSToctaf^  79  Am.  Doe.  147,  and  aoe  note  161. 

Rwummi  of  PosB—mwt  is  SvziHDraB  of  Fraud  in  sale  of  gooda:  Sao 
Qram$  t.  Lewit,  80  Am.  Doe.  786;  ^leonif  ▼.  Irwin,  76  Id.  600^  and  caaea  ool- 
kelad  in  note  601 

TBI  PBorciPAL  GASi  IB  CBfBD  to  tfao  poinl  atetod  in  tho  ^yfia&Hi^  inJferlOB 
▼.  Magtm,  6  Boah,  S3S. 


GbAVBS   V.   TiLFOBD. 

Law  Thfltm^  on  Smpu  ABaQjnaxn  or  Pbomibbqet  Kon^  Paomn  by 
aBiii^nm  to  vafiuid  tlM  oooaiderataon  of  the  aarignmant  if  the  note  bo 
not  jnatly  demandaUe,  or  if  by  the  obligor'a  inaolTonoy  or  removal 
from  the  jnriadiction  within  which  he  reaided  at  the  date  of  the  aaaign- 
ment,  the  aaaignee,  by  ordinary  diligenoe,  cannot  coeroe  payment. 

Whxn  Pbbbxntation  and  Scit  on  Nots  bt  Abbionbb  TmnaoF  abb 
Pbbvkntbd  by  non-interooorae  roaolting  from  war,  en  matoxitj  of  tho 
note,  and  the  war  oontinning,  the  nrrigiiTT  may  fariBg  aolifln  egitei*  his 
aaaignor  npon  the  aairignment> 

Thb  facts  are  stated  in  the  opinion. 
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By  Court,  Bobebtson,  J.  On  the  4th  of  March,  1861,  Cle- 
ment Davis,  a  citizen  and  resident  of  the  state  of  Mississippi, 
gave  his  promissory  note  to  Carroll  and  Cobair  for  $161, 
payable  on  the  Ist  of  November,  1861,  at  the  banking  hoase 
of  Brown  and  Johnson,  at  Vicksburg.  And  on  the  27th  of 
April,  1861,  William  C.  Graves,  to  whom  it  had  been  as- 
signed again  for  $151.88,  assigned  it  to  John  B.  Tilford,  of 
Lexington,  Kentucky.  At  the  same  time  the  said  Graves,  for 
the  consideration  of  $149.15,  assigned  to  the  said  Tilford  an- 
other note  for  $160,  executed  by  A.  C.  Daniel,  of  Mississippi, 
on  the  6th  of  March,  1861,  and  payable  to  James  Carroll  on 
the  1st  of  January,  1862,  at  the  bouse  of  Parish  and  Horns, 
in  the  city  of  New  Orleans,  and  which  had  been  assigned  to 
the  said  Graves  by  the  payee. 

On  the  22d  of  November,  1862,  Tilford  sued  Graves  on  these 
notes  in  two  several  actions,  which  were  afterwards  consoli- 
dated. Bach  petition  averred  that  nothing  had  ever  been 
■paid  on  either  note,  and  alleged  the  same  facts  to  show  that 
Graves  was  then  legally  liable  and  suable  on  the  promises 
implied  by  his  assignment,  to  wit,  that  before  the  notes  be- 
came presentable,  both  presentation  and  suit  were  prevented 
by  the  civil  war,  which  had  resulted  in  total  non-intercourse 
between  Kentucky  and  Mississippi  and  Louisiana,  and  the 
actual  and  legal  occlusion  of  the  courts  of  those  states.  On 
an  issue  on  that  matter  the  circuit  court  rendered  judgement 
on  each  note  for  the  amount  paid  for  it  by  Tilford  to  Graves. 
Whether,  on  these  facts,  the  judgment  was  right  is  the  only 
question  for  our  consideration. 

A  statute  of  Kentucky  having  made  promissory  notes  as- 
signable so  as  to  pass  the  legal  title  to  the  assignee,  the  law  as 
long  settled  by  this  court  implies,  on  a  second  assignment 
without  any  special  agreement,  a  promise  by  the  assignor  to 
refund  the  consideration  of  the  assignment,  if  the  note  be  not 
justly  demandable,  or  if,  by  the  obligor's  insolvenl^  or  re- 
moval from  the  jurisdiction  within  which  he  resided  at  the 
date  of  the  assignment,  the  assignee,  by  ordinary  diligence, 
could  not  coerce  payment;  and  as  a  logical  sequence,  the  law 
implies  an  undertaking  by  the  assignee  to  use  the  required 
diligence,  and  a  guaranty  by  the  assignor  that  when  the  note 
is  presentable  for  payment,  the  obligor  shall  be  able  to  pay,  and 
be  liable  and  suable  for  the  amount  of  the  note. 

According  to  this  principle,  thus  conclusively  established, 
shall  the  assignee  or  the  assignor  lose  by  the  intervention  of 
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military  events  which,  without  the  fault  of  either,  prevented 

both  presentation  and  suit  when  and  ever  since  payment  be- 
came demandable?  It  was  not  possible  for  the  assignee  to 
present  either  note  for  payment,  or  to  sue  for  non-payment, 
nor  could  the  assignor  have  done  either  had  he  never  made  an 
assignment.  And  the  diligence  required  or  expected  of  the 
assignee  was  no  more  than,  standing  in  the  same  shoes,  to  do 
all  the  assignor  himself  could  have  done  had  he  never  bailed 
the  notes.  The  supervening  status  of  the  war  cut  off  all  com- 
mercial intercourse  between  the  citizens  of  the  belligerent 
parties,  and  closed  the  courts  of  Mississippi  and  Louisiana 
against  the  appellee.  And  this  insuperable  obstacle  had  con- 
tinued when  these  suits  were  brought, — when  they  appeared 
to  be  hopelessly  indefinite  in  duration.  Was  it  the  appellee's 
duty  to  await  all  the  possible  contingencies  of  this  unlimited 
suspension  of  all  remedy?  Had  it  been  ordinary  delay,  inci- 
dent to  all  legal  remedy,  he  would  have  been  obliged  to  abide 
its  final  results,  and  until  he  had  diligently  passed  through 
the  ordeal,  and  still,  by  proper  diligence,  failed  to  make  the 
debt,  he  could  not  have  maintained  an  action  against  the  ap« 
pellant  as  assignor. 

But  by  extraordinary  and  inexorable  necessity,  the  obligors 
became  both  inaccessible  and  non-suable;  and  the  debts  them- 
selves were  subjected  to  sequestration;  and  thus  the  implied 
guaranty  of  the  assignor  had  been  broken,  and  thereby  his 
liability  to  these  suits  became  immediately  fixed,  whereby  he 
relapsed  into  the  condition  of  creditor,  in  which  he  stood  be- 
fore the  assignment,  and  the  assignor  was  absolved  from  the 
duty  of  doing  more  or  waiting  longer. 

'nils  court  has  decided  that  if  the  obligor,  after  the  assign- 
ment of  his  note,  and  before,  by  ordinary  diligence,  he  could 
be  sued  on  it,  remove  beyond  the  jurisdiction  of  the  state  in 
which  he  resided  at  the  time  of  the  assignment^  the  assignee 
is  not  bound  to  follow  him,  but  has  instant  recourse  against 
the  assignor. 

According  to  that  construction,  or  rather  illustration,  of  the 
€<Mitract  implied  by  a  simple  assignment,  the  £acts  pleaded 
and  admitted  in  this  case  ought  a  fortiori  to  dispense  with 
the  duty  of  impossible  demand  by  suit  or  otherwise,  and  to 
entiUe  the  assignee  to  these  actions  against  the  assignor  us 
soon  as  the  debts  became  due,  unless  the  parties  to' the  assign- 
ment apprehended  such  obstruction,  and  the  assignee  Should 
be  presumed  to  have  taken  on  himself  all  the  hazards  of  its 
possible  and  contingent  occurrence. 
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Bat  {he  price  paid,  which  was  {he  customary  percentage  on 
{he  porchase  of  ordinary  bills,  clearly  indica{e8  that  the 
assignee  neither  charged  nbr  received  any  consideration  for 
the  risk  of  such  an  extraordinary  contingency;  and  this  faict 
repels  all  presumption  that  either  party  then  contemplated 
any  such  belligerent  outlawry,  or  actual  and  prolonged  occlu- 
sion, as  a  probable  event. 

Nor  was  there  sufficient  cause  for  any  such  apprehension; 
for,  although  Mississippi  had,  just  before  the  execution  of  the 
notes,  passed  an  ordinance  of  secession,  and  Sumter  had  been 
bombarded  a  few  days  before  the  assignment,  yet  all  this  por- 
tended only  a  transient  insurrection,  and  did- not  foreshadow 
such  an  incredible  and  qwui  international  war  as,  months 
afterwards,  interdicted  all  commercial  intercourse  between 
the  antagonist  sections,  and,  as  between  the  citizens  of  each, 
closed  all  the  courts. 

Nor  was  such  a  war  either  apparent  or  recognized  before 
August,  1861,  when  the  President  Issued  his  proclamation  of 
non-intercourse,  and  treated  the  seceding  states  as  belligerents. 
Until  then,  intercommunication  was  kept  up  between  the  sec- 
{ions  by  mail  and  otherwise;  and  we  have  no  reason  to  doubt 
that,  had  the  notes  fallen  due  before  {ha{  time,  the  amount  of 
(hem  might  have  been  collected. 

A  mere  ordinance  of  secession  was  only  declared  insurrec- 
tion, not  war,  either  in  fact  or  in  law;  and  had  {he  MissiBsippi 
ordinance  been  per  se  war,  {hen  the  assignment  of  {he  no{es  in 
Kentucky  was  wi{hout  any  consideration,  either  legal  or 
actual,  to  the  assignee,  who  therefore  was  entitled  to  restitu- 
tion of  the  value  he  paid  for  nothing. 

We  are  therefore  of  {he  opinion  that  the  judgment  of  the 
drouit  court  was  right    Wherefore  it  is  affirmed. 

Wajkt  ov  FfeHDraiiMBrr  of  Bn.L  or  Ezokavoi;  wwdk  EiouiaDi  IfM* 
kmmBmiikr.  Noriimt  66  Am.  Deo.  907;  Adamt  t.  Dar^,  76 Id.  116. 
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[a  DuvAu^  1U.1 
Ik  Oass  ov  CoHiLioiiHa  Bvidzmoi^  ov  Qammaa  or  Vwauawnm,  the  Jury 

httfte  a  right  to  deoido  the  dhenoter  of  the  iwgligeiiee. 
Oo-apsEATorG  NiauaxNOs  or  PLAnrmr,  Suma  loa  Ivjubt  Rwumwa 

iBpx  Gbosb  "Swauavxam  of  the  defeodaat^  wiU  not  exonerate  the  latter 

H  hf  the  ezerdae  of  proper  oare  on  his  part»  the  injiuy  might  have 

avoided. 
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Railboas  OoKPAvns  abb  Liable  to  Sxbabobbs  for  failure  of  their  agents 
and  employees  to  ezerdae  ordinary  care  and  skill  in  operating  tlieir 
trains. 

RaILBOAD    CciMPANT    IS    TO    BE    BbQABBBD    A8    OONSTBUCnYBLT    PBBBXHT 

throogh  its  acting  agents,  who  represent  it,  within  the  range  of  their 
ordinary  employment. 

BbSPONSIBILTTT   of  RaILBOAD  CoMPAHIBS   VOB  IbJUBIES   RBSULTIira    wbom. 

Kboligbnob  of  Enoinkxbs  is  graduated  hy  the  class  of  persons  injured. 
As  to  strangers,  ordinary  negligence  is  sufficient;  as  to  subordinate  em- 
ployees associated  with  the  engineer  in  conducting  the  cars,  the  negli- 
gence must  be  gross;  but  as  to  employees  in  a  different  department  of 
service,  unconnected  with  the  running  operations,  ordinary  negligenoe 
may  be  sufficient. 
Amobo  Ck)MMON  Labobbbs,  RaILBOAD  CkncpABT  n  NOT  Liable  to  Abt 
Ohb  of  Thbk  for  injuries  resulting  from  the  acts  or  omissions  of  any 
other  one  of  the  dasa^  although  eaoh  of  the  company's  employees  would 
be  its  agent  as  to  strangers. 

The  opinion  states  the  case. 

By  Court,  Robertson,  J.  This  appeal  presents,  for  the 
first  time  to  the  appellate  court  of  Kentucky,  a  new  and  un- 
settled question,  involving  the  legal  liability  of  railroad  eom- 
panies  for  damages  resulting  to  an  inferior  from  the  negligenoe 
of  a  superior  employee,  while  engaged  in  different  spheres  of 
employment  in  the  common  service  of  any  such  corporation. 

The  appellee,  while  employed  by  the  Louisville  and  Nash- 
ville Railroad  Company  as  a  common  laborer,  in  loading  and 
unloading  its  burden  cars  engaged  in  carrying  for  its  road 
cross-ties  and  iron,  was  required,  with  a  co-laborer  of  the  same 
class,  to  assist  its  engineer  in  righting,  in  Bowling  Green, 
Kentucky,  a  locomotive  which  seemed  to  be  out  of  order,  and 
the  steam  being  up,  the  front  wheels  jacked,  the  hind  wheels 
unscotched,  the  engineer  on  top,  —  and  the  appellee  working 
as  ordered  beneath, — the  engine  moved  forward  and  cut  ofl 
one  of  the  appellee's  legs,  and  that  motion  being  reversed  by 
the  engineer,  the  other  leg,  also,  was  cut  off. 

For  that  irreparable  loss,  dooming  him  to  hopeless  pov* 
erfy  and  dependence,  the  appellee  sued  the  appellant  for  tort, 
and  recovered  a  judgment  for  five  thousand  dollars  damages, 
as  asserted  by  the  jury. 

The  appellant  denies  that  its  engineer  was  guilty  of  cul- 
pable negUgenoe,  and  insists,  also,  that,  as  he  was  competent 
and  trustworthy,  it  is  not  responsible  to  his  co-employee  for 
his  negligence,  however  gross. 

The  circuit  court  instructed  the  jury,  that  if  they  believed 
that  the  accident  resulted  from  the  gross  negligenoe  of  the 
engineer,  the  appellant  was  liable  for  it  in  this  action. 
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After  fall  and  carefdl  consideration,  we  are  satisfied  that  the 
engineer  was  gnilty  of  some  negligence.  The  degree  of  it 
was  a  question  of  fact  which,  on  such  apparently  conflicting 
testimony,  the  jury  had  a  r^ht  to  decide;  and  whatever  de- 
duction may  be  the  most  logical  and  consistent,  we  are  also 
satisfied  that  the  circumstances,  as  detailed  by  all  the  wit- 
nesses, authorized  the  jury  to  find  that  his  negligence  was 
*^  gross";  an  elaborate  analysis  of  all  the  facts  would  not,  there- 
fore, be  either  useful  or  pertinent  in  this  opinion. 

But  the  appellant  assumes  that  the  appellees  own  fault 
contributed  to  the  catastrophe,  and  it  thereupon  insists  that 
the  co-operation  of  even  the  gross  negligence  of  the  engineer 
will  not  sustain  the  action.  The  assumption  is  not  sufficiently 
maintained,  nor  is  the  conclusion  from  it  altogether  unexcep- 
tionable or  true. 

The  engineer  does  testify  that  he  directed  the  appellee  and 
his  associate  in  the  work  to  "  block  "  the  wheels,  and  says 
that  such  a  precaution  would  have  i»revented  the  accident; 
but  others  who  heard  all  that  was  said,  and  saw  all  that  was 
done,  on  that  occasion,  do  not  corroborate,  but,  by  strong  im- 
plication, negative  his  statement  of  that  fact,  rather  dis- 
credited by  the  incredible  omission,  and  by  his  failure  to  see 
that  danger,  so  imminent  in  his  opinion,  was  not  averted  by  a 
security  so  obvious  to  him  and  so  easy  to  them;  and  his  credi- 
bility is  also  impaired  by  his  interest  and  zeal,  and  his  conduct 
in  hiding  himself  and  abandoning  his  post  in  the  appellants 
service  almost  immediately  after  the  infliction  of  the  injury 
on  the  appellee;  and  not  only  may  we  presume  that  the  ajh 
pellee,  a  young  and  unskilled  laborer,  was  ignorant  of  the 
utility  of  scotching,  but  feel  sure  that  the  engineer  either  did 
not  advise  or  direct  it,  or  was  guilty  of  gross  negligence  in 
placiDg  him  in  so  much  peril  under  the  engine  without  seeing 
that  its  stationary  attitude  was  first  secured  by  blocking,  and 
also  in  using  no  means  of  keeping  down  the  steam  or  prevent- 
ing its  accumulation,  although  the  appellee  was  kept  under 
the  locomotive  more  than  an  hour, — tiie  steam  increasing  and 
the  wheels  unscotched  all  the  time. 

But  had  the  appellee  been  guilty  of  negligence,  neverthe- 
less, the  injury  might  have  been  avoided  by  the  proper  care  of 
the  engineer,  and  is  therefore  attributable  to  his  gross  negli- 
gence. In  such  a  case,  both  principle  and  preponderating 
authority  seem  to  decide  that  such  a  remediable  fault  of  the 
person  injured  should  not  exonerate  the  wrong-doer  from  legal 
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liability  for  the  damage,  which,  without  gross  ixe|;ligence,  he 
could  have  prevented,  and  was  as  much  bound  by  law  to  pre- 
vent in  that  as  he  would  have  been  in  any  other  case. 

In  running  its  locomotive  and  its  passenger  and  burden 
cars,  a  railway  corporation  is  required  by  law  to  observe  at 
least  ordinary  care,  vigilance,  and  skill,  so  far  as  strangers 
may  be  affected  by  the  employment  of  a  motive  i)ower  so  tre- 
mendous and  destructive  as  unregulated  or  carelessly  or  un- 
skillfully  regulated  steam;  and,  as  in  every  class  of  cases  of 
bailment  or  trust,  the  requisite  care  is  proportioned  to  the  dan- 
ger of  neglect  and  the  difficulty  of  conservative  management; 
ordinary  care  in  many  classes  of  cases  might  be  ordinary 
neglect,  and  ordinary  neglect  might  be  gross  neglect  in  steam 
operations  on  a  railway.  In  all  those  operations,  the  invisible 
corporation,  though  never  actually,  is  yet  always  constructively, 
present  through  its  acting  agents,  who  represent  it,  and  whose 
acts,  within  their  representative  spheres,  are  its  acts.  Had 
the  appellee  been  a  stranger,  the  appellant  would,  therefore, 
have  been  certainly  suable  and  responsible  in  this  action,  and 
we  cannot  admit  that  the  appellee's  relation  as  an  employee 
in  its  service  should  exempt  the  corporation  from  that  general 
liabilily,  as  it  might,  perhaps,  do  by  the  application  of  a  recent 
rule  adjudged  in  England,  with  some  exceptions,  and  echoed, 
with  still  more  exceptions,  by  a  few  American  courts.  But 
this  anomalous  rule,  even  as  sometimes  qualified,  is,  in  our 
opinion,  inconsistent  with  principle,  analogy,  and  public 
policy,  and  is  unsupported  by  any  good  or  consistent  reason. 
In  the  use  and  control  of  the  engine,  the  engineer  is  the  chief 
and  governing  agent  of  the  corporation,  and  all  his  associates 
in  that  employment  are  employees  in  ^'  a  common  service." 
Neither  of  these  subordinates  under  his  control  is,  as  between 
themselves,  an  agent  of  the  railway  company,  and  therefore  it 
is  not  responsible  for  any  damage  done  by  one  of  them  to  an- 
other while  in  its  service,  and  so  far  the  British  rule  has 
foundation  in  both  reason  and  analogy,  but  beyond  this  it  is 
baseless  of  any  other  support  than  a  falsely  assumed  public 
policy  or  implied  contract.  In  the  employment  and  control  of 
his  subordinates,  the  engineer  acts  as  the  representative  agent 
of  the  common  superior,  —  the  corporation.  They  have  no 
authority  to  control  or  resist  him  in  his  allotted  sphere  of  ser- 
vice, and  why,  then,  should  the  law  imply  a  contract  to  trust 
him  alone,  and  never  look  to  the  corporation,  as  his  employer 
and  constituent,  for  indemnity  for  damage  resulting  from  his 


490  Louisville  etc.  R.  R.  Co.  v.  Colunb.    [Kentacky, 

willful  wrongs  or  grossly  negligent  omissions?  When  they 
engaged  to  serve  under  him,  perhaps  they  knew  nothing  of 
bis  trustworthiness  or  his  credit;  but  they  knew  that  they 
would  serve  a  corporation,  and  probably  faith  in  its  re«|)on6i- 
bility  and  protection  induced  them  to  venture  into  its  servicCi 
— and  this  faith  may  be  presumed  to  include  an  assurance  of 
safety  as  well  as  of  pay.  Perhaps  if  they  had  understood  that 
the  corporation  would  not  be  responsible  for  the  conduct  of  its 
engineer,  they  would  never  have  risked  such  service  under 
him.  The  contract  implied  by  law  would,  therefore,  rather 
seem  to  be  that  the  subordinates  should  look  to  the  corpora- 
tion, and  not  its  agent  alone,  for  indemnity  for  loss  arising  to 
them  from  his  unskillfulness  or  culpable  negligence. 

Nor  can  we  perceive  how  public  policy  could  be  subserved 
by  the  irresponsibility  of  the  corporation  in  such  a  case.  Such 
exemption,  if  known,  might  possibly  stimulate  the  subordi* 
nates  to  a  more  vigilant  observance  of  the  engineer's  conduct; 
but  why  should  they  be  left  to  depend  on  that  which  could  be 
of  little,  if  any,  avail  to  prevent  the  unskillfulness  or  negli- 
gence of  a  superior  above  their  dictation  or  control? 

In  undertaking  the  perilous  service,  they  might  be  presumed 
to  risk  the  hazards  necessarily  incident  to  their  employment; 
and  as  they  could  not  expect  infallibility  in  the  management 
of  the  locomotive  and  its  running  train,  and  as  they  knew 
that  the  most  faithful  and  skillful  managers  may  occasionally 
lapse  into  common  blunders  and  ordinary  negligence,  the  law 
might  imply  an  agreement  to  risk  their  possible  occurrence. 
But  the  corporation  being  under  an  implied  obligation  to  pro- 
vide sound  and  safe  cars  and  engines,  and  a  competent  and 
fiEdthful  engineer,  his  subordinates  cannot  reasonably  be  pre- 
sumed to  expect  or  to  hazard  his  gross  negligence,  which  bor- 
ders on  fraud  and  crime;  and  it  seems  to  us,  therefore,  that, 
while  tde  corporation  may  not  be  responsible  to  them  for  his 
ordinary  negligence,  both  justice  and  policy  require  that  it 
should  be  held  liable  for  his  gross  negligence  as  its  chief  and 
controlling  agent  in  the  management  of  its  running  train. 
Assurance  of  protection  to  this  extent  not  only  appears  just 
and  reasonable,  but,  by  inspiring  more  confidence,  would  en- 
able the  corporation  to  obtain  and  keep  better  employees,  and 
at  cheaper  rates.  This  doctrine,  therefore,  instead  of  its  con- 
verse, seems  to  be  suggested  by  reason  and  commended  by 
policy.  But  in  this  respect  employees  like  the  appellee,  in  a 
distinct  and  altogether  different  department  of  service,  stand 
in  an  essentially  different  category. 
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In  their  employment,  having  nothing  to  do  with  the  cars  or 
the  running  of  them,  they,  like  the  corporation's  mere  wood- 
choppers,  are  comparative  strangers  to  the  engineer  and  his 
running  operationB,  and  seem  to  be  entitled  to  all  the  security 
of  strangers.  They  may  be  presumed  to  know  no  more  than 
strangers  about  the  skill  or  care  of  the  enginieer,  nor  have 
they  any  more  control  over  him  or  connection  with  his  run* 
ning  arrangements  or  operations.  They  are,  therefore,  not,  in 
the  essential  sense  of  contradistinctive  classification,  '^  in  the 
same  service  "  with  the  engineer  and  his  running  co-operators, 
who  act  in  a  different  sphere  and  constitute  a  distinct  class; 
consequently,  neither  of  the  assumed  reasons  for  the  British 
rule  as  to  employees  *'  in  the  same  service "  can  be,  in  any 
way,  consistently  applied  as  between  the  engineer  and  such 
common  laborers  as  the  appellee;  and  the  apparent  exten- 
sion of  the  rule  to  them  may  be  deemed  inadvertent,  or  not 
carefully  and  logically  considered  with  rational  discrimina- 
tion and  precision.  We  therefore  can  neither  feel  the 
rationale,  nor  acknowledge  the  authority  of  the  crude  and 
self-contradictory  decisions,  or  loose  and  incongruous  dicta 
referred  to  on  that  subject;  but  to  harmonise  the  law,  we 
must  recognize  a  more  congenial  principle  of  normal  vitality, 
and  adjudge,  as  we  now  do,  that  the  appellee,  in  his  humble 
and  isolated  employment,  should  be  treated  as  a  stranger  to 
the  engine  as  a  motive  power,  and  if  without  fault  himself, 
might,  like  other  strangers,  recover  from  the  railway  corpora- 
tion for  a  loss  arising  from  the  ordinary  negligence  of  its 
engineer;  but  as  the  jury  might  possibly  have  found  that  he 
himself  had  been  negligent,  the  circuit  court  was  right  in  re- 
quiring proof  of  gross  negligence  by  tiie  engineer,  which,  in 
that  contingency,  would  have  been  necessary  to  the  liability 
of  the  appellant. 

The  only  consistent  or  maintainable  principle  of  the  cor- 
poration's responsibility  is  that  of  agency.  Qui  faeit  per  oKu m, 
facit  per  m.  It  is  therefore  responsible  for  the  negligence  or 
unskilliulness  of  its  engineer,  as  its  controlling  agent  in  the 
management  of  its  locomotives  and  running  cars,  and  that 
responsibility  is  graduated  by  the  classes  of  persons  injured 
by  the  engineer's  neglect  or  want  of  skill, — as  to  strangers,  or- 
dinary negligence  is  sufficient,  as  to  subordinate  employees 
associated  with  the  engineer  in  conducting  the  cars,  the  neg- 
ligence must  be  gross,  but  as  to  employees  in  a  different 
department  of  service,  unconnected  with  the  running  opera- 
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tions,  ordinary  negligence  may  be  sufficient  Among  commoD 
laborers,  constituting  a  distinct  class^  all  standing  on  the  same 
platform  of  equality  and  power,  and  engaged  in  a  merely  inci- 
dental but  independent  service,  no  one  of  them,  as  between 
himself  and  his  co-equals,  is  the  corporation's  agent;  and  there- 
fore it  is  not,  on  the  principle  of  agency  or  otherwise,  respon- 
sible for  damages  to  one  of  them  resulting  from  the  act  or 
omission  of  another  of  them,  although  each  of  the  company*B 
employees  would  be  its  agent  as  to  entire  strangers  to  it. 

This  is  the  only  doctrine  we  can  recognize  as  consistent  with 
the  enlightened  and  homogeneous  jurisprudence  of  this  clearer 
day  of  its  ripening  maturity;  and  looking  through  the  mist 
of  the  adjudged  cases  and  elementary  dicia^  we  can  see  no 
other  fundamental  principle  which  can  mould  them  into  a  con- 
sistent or  abiding  form.  That  principle  is  the  only  safe  clue 
to  lead  the  bewildered  explorer  to  the  light  which  shows  the 
sure  way  of  right  and  proves  the  true  doctrine  of  American 
law. 

We  feel  authorized  to  conclude  that  the  appellant  was  legally 
liable  to  the  appellee  for  the  injury  done  to  him  by  the  gross 
negligence  of  its  engineer;  that  the  court,  on  the  trial,  gave  to 
the  jury  the  true  and  only  true  law;  and  that  the  verdict  wan 
authorised  by  both  the  law  and  the  fact;  and  we  would  over 
step  the  judicial  line  by  interfering  with  such  a  verdict  in  such 
a  case,  on  the  ground  of  alleged  exorbitance,  indicating  neither 
passion,  partiality,  nor  prejudice. 

Wherefore  the  judgment  is  affirmed. 

Qunncm  ov  "SmauamKOB,  et  Wbdx  DmDxnuD:  Z$mp  t.  WHminglm  <i^ 
B,  B,  Co,9  64  Am.  Deo.  7d3;  oontribatory,  when  »  quertioQ  te  the  jury:  M^ 
CuBpr.  aarie,  80 Id.  684^  and  note  688;  FcuM  t.  Bd(^  62  Id.  686.  note; 
Todd  T.  Old  (kiUm^  tie.  B.  B.  Co,,  83  Id.  679. 

Ck^HTBiBDiORY  KiQU»Birci^  What  I8»  ahd  BiiBor  OV:  MeCMlif  ▼.  ChHbe, 
80  Am.  Dm.  684,  and  note  668;  Freer  ▼.  (kmierom,  66  Id.  666^  note;  Ker^ 
wkadBerr.Cieeekmdete,B.B.Ckk,92liLfM;  Oakagmr.  Beetoneie.B.B.09.f, 
79  Id.  724»  and  note  726. 

T«TATWT.Trr  ow  lUnjKOAD  OoMFAVT  TO  SnvAnT  Ihjitbsd  tkbooob  Sufb- 
bior's  NaoLxaXNOi:  See  Mad  Biver  and  Lake  Xrie  B.  B.  Oo.r,  Barber.  67 
Am.  Dao.  812;  JVtvierT.  PeimefkfmUa  B.  B.  Os.,  80  Id.  467,  and  note  47(K 

MASTsa  n  nor  Iaamm  to  Sbstaiit  voa  Iimnrr  OAimiD  bt  KMLnmiCB  <0 
Oo-SBRVAMT  engaged  in  tlw nmo  gimde of  om^li^ynMnt:  lUbuieOeHL  B.  B.  Ox 
▼.  CaE,71  Am.  Dec  298.  and  note  804;  and  aee  JVoifer  ▼.  Pemuyfotmia  it  It 
Co,,  80  Id.  467.  and  note  47a 

Thx  pamcEPAL  oasb  is  csted  to  the  seoond  point  stated  in  the  eifttalmet  m 
LotdeeUle  fie  B.  B,  Co.  r.  Mahmt^,  7  Boah.  239;  it  is  cited  to  the  point  thai 
%  raiboad  eogpcffatkm  is  to  be  regarded  as  conalrnoiivdy  pteaaat  in  all  ftdia 
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^erfonned  by  its  general  agenti  within  the  nage  of  their  ocdinary  employ- 
menty  in  FUtdmrgh  etc  i?.  i?.  Co,  t.  RtAy,  38  Ind.  312;  to  the  point  that  one 
•employee  may  recover  for  the  grosa  misoondact  of  a  oo-employee,  althoagh 
•engaged  in  the  same  oonunon  aenrioe^'in  Cobmdma  etc  B.  Ii.OtK  t.  Froeteh, 
48  DL  680;  and  ia  cited  on  the  qoeafcion  of  damagea^  and  a]aedirting«lahed»  in 
Xedewflfa  efe.  J?.  JS.  Cb.  ▼.  SiOmgB,  5  Boah,  10. 


GOLLIHEB  V.   GOMMONWBALTH. 

l^VlUYALL,  ia8.J 

Wbu  Osm  VoLiTHTABiLT  Febsb  Guv  xmto  Obow9  with  FELomomi  Pum- 
ro8B  OF  EnuHO  Ahotheb,  the  unintentional  killins,  eifen  of  Ida  Maod« 
would  be  mnrdar;  bnt  if  the  firing  waa  aooidsntal  and  inTofamtary,  il 
would  be  manalanghter. 

<l!n  Who  Fnaa  Rukubblt  ntraCBOWD  ind  Kma  Anotbib  ib  GkriLTr 
ov  MuBOXB,  even  though  he  fired  withoot  any  apeoial  pnipoee. 

It  18  Bbbohbocts to  iNsntnor  Jury  "that dnmkenneaa oaa never  bereoeived 
aa  a  gronnd  to  excnae  or  palliate  a  orimey"  becanae^  whan  and  how  far 
dnmkenneaa  may  exoaee  or  paXUate  nnut  depend  on  ita  netlve^  dagraa, 
and  effsot  on  the  mind.  ^ 

Thb  opinion  Btates  the  fi&ots. 

By  Court,  BoBBBTsoBy  J.  George  W«  GoUiheri  a  soldier  in 
ihe  Thirteenth  Kentucky  Regiment  of  Volunteera,  being  at  a 
precinct  in  Adair  County  during  an  election  held  in  a  church, 
l>ecame,  with  some  friends,  enga^^  in  an  armed  conflict  with 
■an  antagonist  party,  in  which  he  was  disarmed  and  knocked 
4own,  and  escaped  to  the  woods;  and  manifesting  an  inten- 
tion to  go  home,  went  back  for  his  horse;  but  before  he  had 
mounted  the  horse  to  start  home,  he  was  informed  that  his 
party  had  triumphed  and  driven  firom  the  ground  the  adverse 
party;  he  then  took  his  gun  swung  to  his  saddle,  and  with  it 
went  into  the  crowd  in  the  church,  declaring  that  he  would 
^^kiU  four  d — d  rascals'';  and  after  entering  shouldered  the 
:gun, — the  muszle  pointing  behind  him, — when,  almost  in- 
stantly, it  went  cff  and  killed  Rowe,  who  was  standing  near 
■axkd  behind  him,  and  who  was  one  of  the  friends  constituting 
the  party  in  the  previous  rencounter. 

For  that  homicide  he  was  indicted,  and  the  jury  having 
found  him  guilty  of  murder,  the  court,  overruling  a  motion 
ion  a  new  trial,  sentenced  him  to  be  hung. 

Hie  appeal  to  this  court  rests  chiefly  on  the  ground  ot  in- 
structions to  the  jury  aUeged  to  be  erroneous  and  piweotive 
sf  a  foir  trial  of  the  foots  and  the  law  of  the  ease. 
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If  he  had  gone  into  the  house  for  the  felonious  purpose  of 
killing  any  person,  and  had  he  voluntarily  fired  his  gun  for 
the  purpose  of  executing  that  malicious  design,  the  killing  of 
his  friend  Rowe^  though  unintentional,  would  nevertheless 
have  been  murder.  Or  had  he,  without  any  such  special  pur- 
pose, voluntarily  and  recklessly  fired  into  the  crowd  and  killed 
Rowe,  or  any  other  person,  he  would  have  been  guilty  of  mur- 
der. But  if,  in  the  first  hypothetical  case,  the  firing  was  ao- 
cidental  and  involuntary,  he  would  then  have  been  guilty  of 
manslaughter  only.  And  even  if  thus  carelessly  carrying  his 
gun  into  the  crowd  without  any  felonious  design,  he  did  not 
fire  it,  he  would  not  have  been  guiltless,  but  the  degree  of  his 
guilt  would  not  have  been  near  so  high  as  murder  of  even 
intentional  homicide;  consequently,  whatever  may  be  the  true 
phase  of  the  case,  he  was  not  guilty  of  murder,  unless  he  him- 
self voluntarily  fired  the  gun. 

Tested  by  Uie  fsLCts  and  by  the  foregoing  principles  of  the 
criminal  law,  some  of  the  instructions  given  for  the  com* 
monwealth  were  erroneous,  and  some  others  bewildering  and 
misleading. 

The  third,  instructing  the  jury  that  if  the  accused  went 
into  the  house  to  kill  any  person,  he  was  guilty  of  murder, 
even  though  the  fatal  shot  was  involuntary  or  accidental,  was 
clearly  wrong. 

The  fourth,  instructing  the  jury  that  if  the  accused  went 
into  the  house  maliciously  to  kill  any  person,  and  the  acci- 
dental shot  resulted  from  his  careless  handling  of  the  gun,  he 
was  guilty  of  murder,  was  equally  inconsistent  with  the  law 
as  just  herein  defined. 

And  the  seventh,  instructing  the  jury  that  '*  drunkenness 
can  never  be  received  as  a  ground  to  excuse  or  palliate  a 
crime,"  was,  according  to  the  doctrine  recognized  by  this  court 
in  the  case  of  Smith  v.  Commonwealth^  1  Duvall,  224,  delusive 
and  erroneous. 

Intoxication  may  stultify  and  partially  demonize  its  vic- 
tim, dethroning  reason,  rousing  volcanic  passions,  and  either 
paralyzing  or  perverting  the  will;  and  therefiDre,  unless  brought 
on  for  a  malicious  purpose,  it  may  be,  when  disabling,  entitled 
to  some  influence  on  the  questions  of  malice  and  free  volition. 
When  and  how  far  it  should  have  any  such  influence  must 
depend  on  its  motive,  its  degree,  and  its  effect  on  the  mind 
and  the  passions.  This  qualified  doctrine  seems  to  us  to  be 
dictated  by  policy  and  humanity,  and  sanctioned  by  reasoD 
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and  modem  autixority,  and  was,  accordingly,  a^ndged  to  be 
law  in  the  case  just  cited. 

Golliher,  when  he  entered  the  church  with  his  gun,  was 
dnink;  but  why  and  in  what  degree  does  not  clearly  appear. 
The  peremptory  and  unqualified  instruction  on  '' drunken- 
ness "  was  ttierefore  erroneous. 

The  second  instruction,  assuming  that-  the  killing  without 
provocation,  though  involuntary,  was  malicious,  was  evidently 
abstract,  unauthorized,  and  misleading;  and  on  the  like 
ground,  some  other  instructions  were  also  misleading.  The 
instructions  given  for  the  appellant  did  not  correct  the  errors 
we  have  suggested.  Thus  bewildered,  the  jury  could  not  be 
expected  to  understand  the  law  of  the  case  or  know  how  to 
apply  it  to  the  £etcts. 

Wherefore  the  judgment  is  reversed,  and  the  cause  remanded 
for  a  new  trial. 


Tbvb  GBixnunr  aw  MraisB  nr  Febst  BsoBa  s  InsBV  to  Tamm 
Lm:  Keman  v.  CkmunomBeaUk^  84  Am.  I>eo.  414;  and  tae  MeAtt  t.  People, 
81  Id.  781»  andnoie 791;  PeopUr.  PoUer, 71  Id.  763;  Staier.  Jekmmm,  74 Id. 
321. 

KbiUKo  Pbisoh  nr  MinruAL  Combat  bt  Miaits  ov  CkurasAUO)  Dbadlt 
Wiiroir  ii  murder:  Prke  t.  State,  72  Am.  Deo.  188. 

RiOTXB   GAHNOV   BB    HbU>   QvTLTY    OB   MUBDBB  OB  MaHBLAUOBTBR   bj 

reason  of  tlia  aoddanial  kOling  of  an  innoeent  person  by  those  engaged  in 
sappressing  the  riot:  Comnumwealih  ▼.  OampbeU,  83  Am.  Dec  705. 

That  Voluxtabt  ahd  Ihtbhtional  DBuvKBinrBas  la  nbrhbb  Excusb 
for  nor  exteniiatioa  of  crime,  see  Carter  ▼.  StaUy  62  Am.  Deo.  839. 

On  Tbial  bob  Mubdbb,  Fbibonbb's  InroxioATioir  is  not  Such  Excusb 
as  win  allow  a  less  than  ordinarily  adeqiutte  pro^ooation  to  palliate  fhe 
offense^  unless  it  was  so  great  as  to  render  him  nnable  to  f onn  a  wiUfol,  de- 
liberate^ and  pNmeditated  design  to  kill,  or  inoapable  of  judging  of  his  acts 
and  their  leptimate  conseqnenoes:  Keemm  t.  CommimweaUh,  84  Am.  Dee. 
414. 


MULLIKBN   V.   WiNTBB. 

r2  DdtAUi^  988.] 

PuBCBABB  PBioi  OV  BiBMfT  PBOPBBTT — Sbt-ovb.  — A  boosekeeper,  with 
n  fuoily,  sold  his  only  oow  to  enable  him  to  bay  one  that  gave  milk,  the 
puohaser  knowing  at  the  time  the  object  ol  the  sale.  Held,  that  the 
seller  was  entitled  to  recoyer  the  whole  prioe  of  the  oow  in  money  from 
the  pnrohsamr^  and  the  latter  ooold  not  set-off  against  it  any  debt  he 
ani^t  hold  against  the  former. 

Tbs  ofonioa  states  the  case. 
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H.  Taylor  J  for  the  appellant. 

Stanton  and  Throop,  and  F.  L,  Cleveland^  for  the  appellee. 

By  Court,  Williams,  J  Mulliken,  being  a  hoosekeeper, 
with  a  family,  and  having  but  one  cow^  and  she  dry,  agreed 
to  sell  her  to  Winter,  for  the  purpose  of  getting  money  with 
which  to  purchase  another  cow  then  giving  milk;  and  this 
Winter  well  understood,  and  agreed  to  pay  the  money  on 
delivery  of  the  cow. 

The  cow  was  delivered  at  the  weighing  scales  as  agreed,  and 
her  weight  ascertained,  when  Winter  announced  that  he  did 
not  have  the  money  with  him,  but  would  pay  it  over  the  same 
afternoon  if  MuUiken  would  call  at  the  neighboring  town  of 
Minerva,  where  he  lived.  Whereupon  Mulliken,  after  stating 
the  object  of  the  sale  and  receiving  the  assurance  of  payment, 
agreed  that  Winter  should  take  the  cow. 

When  Mulliken,  a  few  hours  thereafter,  called  to  receive  the 
payment,  Winter  presented  him  a  note  for  fifty-four  didlars, 
due  the  18th  of  April,  1866,  which  he  had  executed  to  David 
Manner,  and  tendered  the  remainder  of  the  price  in  United 
States  legal-tender  treasury  notes.  Whereupon  Mulliken  sued 
Winter  before  the  county  judge  for  the  price  of  the  cow.  The 
county  judge  having  adjudged  that  the  note  was  good  setoff, 
gave  judgment  to  Mulliken  for  $7.45  and  costs,  from  which  he 
appealed  to  the  circuit  court. 

Winter  confessed  the  correctness  of  the  judgment  of  the 
county  judge,  and  offered  to  pay  it;  whereupon  the  circuit 
court  adjudged  the  cost  of  the  appeal  against  MuUiken,  and 
ordered  the  money  tendered  in  court  to  be  paid  over  to  him, 
from  which  he  appeals  to  this  court 

By  our  statute  two  cows  and  calves  are  exempt  from  execu- 
tion to  every  housekeeper  with  a  family,  the  policy  of  which 
is  to  secure  to  every  family  that  are  keeping  house  a  sufficient 
subsistence,  which  is  regarded  as  paramount  to  the  claim  of 
creditors;  and  such  property  being  exempted  anterior  to  the 
creation  of  this  debt,  constitutes  no  part  of  the  estate  of  the 
debtor  relied  on  by  the  creditor  for  its  payment,  and  therefore 
gives  him  neither  a  legal  nor  moral  right  to  look  to  such  prop- 
erty for  payment.  And  whatever  right  the  head  of  the  fiunily 
and  owner  of  the  property  may  have  to  sell  and  convert  it, 
and  should  he  sell  it  on  credit,  however  creditors  who  are 
entirely  innocent  of  any  contrivance  to  get  it  so  converted 
may  attach  such  a  claim  and  subject  it  to  the  payment  of 
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their  claim,  still,  as  virtually  decided  by  this  court  in  Calieit 
y.  JaneSj  7  B.  Mon.  586,  where  the  creditor  of  an  insolvent 
debtor,  by  his  own  act,  attempts  to  violate  the  letter  or  spirit 
und  objects  of  the  statute  in  getting  such  property  converted, 
he  will  not  be  permitted  to  avail  himself  of  his  own  wrong. 

It  is  apparent  in  this  caise  that  Mulliken  would  not  have 
sold  his  only  cow  but  for  the  purpose  of  purchasing  with  the 
proceeds  another  cow  then  giving  milk,  which  would  be  more 
beneficial  to  the  family;  and  this  Winter  understood,  and 
by  his  promises  induced  Mulliken  to  part  with  his  cow.  His 
subsequent  conduct  tends  to  the  inference  that  all  these  prom- 
ises were  a  contrivance  on  Winter's  part  to  get  possession  of 
the  cow,  and  then  to  speculate  by  the  purchase  of  this  note; 
so  that  he,  by  his  own  conduct,  has  been  instrumental  in  de* 
priving  Mulliken's  fSamily  of  a  right  secured  them  by  statute. 
Besides,  it  is  a  violation  of  his  express  agreement;  and  cer- 
tainly where  a  party  promises  to  pay  the  money  on  delivery 
of  property,  in  which  case  no  title  vests  until  the  payment, 
and  then,  by  a  contrivance  and  promise,  gets  possession  of  the 
property,  the  law  will  not  encourage  the  violation  of  his  a{pree- 
ment  by  permitting  him,  in  disregard  of  his  undertaking,  to 
purchase  in  debts  to  plead  as  an  offset,  and  all  such  attempts 
should  be  discouraged. 

The  court  should  have  adjudged  against  Winter  the  full 
price  of  the  cow  for  the  benefit  of  MuUiken's  family,  not  to  be 
subjected  in  any  manner  to  any  offset  or  judgment  or  legal 
proceeding  of  Winter  on  said  note. 

Should  Winter  desire,  he  may  have  judgment  over  against 
Mulliken  on  said  note,  but  the  price  of  the  cow  in  no  manner 
to  be  subjected  to  its  payment. 

Wherefore  the  judgment  is  reversed,  with  directionB  to  the 
court  below  for  further  proceedings. 


That  Fbogbkds  ov  Salb  ov  Exskpt  PBomeiT  abb  wot  BmirT  wmom 
EiauimoN,  tee  KnM  ▼.  Drake,  92  Am.  Deo.  852. 

BxnfpnoN  ov  Ck>w  Imclubb  Hbheb  mot  Gxvnro  MnK,  whbv:  Cbr- 
nrf&  ▼.  ti'itiMl^  71  Am.  Deo.  707;  and  eee  itteteeff  v.  £MM(  45  Id.  S82;  nofe. 

BxnfpnoH  ov  AracuB  'Hmfmauxr  lo  8amm  lant  See  Mmkigm  v. 
BkkanUtm,  03  Am.  Deol^  andaoto  17flL 

AM.  iiBo.  y  Ob  Lxzxvn-ii 
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LOOEBIDGB  V.  B1GGBB8TAFF. 

[2  DdtALLi  88L] 

lyjuvonoVy  thovoh  Asjudqkd  to  hayb  Bxnr  Wbohoiullt  Susd  out;. 

R11AA8B  Lett  and  diaohargee  the  lita  created  by  tlw  levy  of  an  eanea- 

tioii. 
Cbiditor  wbobb  Bzaofmoar  has  vemk  Lbvud  asj>  thmk  Bmjuuied  alMWim 

npon  the  diaaolntioii  of  the  ii^nnetianj  take  out  ft  neweseoatioii. 


Thb  opiiiion  states  ihe  case. 
i9.  Turnery  for  the  appellant, 
it.  M.  and  W.  0.  Brodby,  for  the  appdlee. 

By  CSourt,  Williamb,  J.  In  the  case  of  Keith  ▼•  NeUon^  S 
Met  (K7.)  202,  this  court  held  ihat  an  injunction  arrested  the 
execution  of  the  fieri  fadasj  though  levied,  and  released  the 
levy,  and  discharged  the  lien  created  thereby;  and  this  not* 
withstanding  the  injunction  had  been  adjudged  to  be  wrong- 
fully sued  out;  and  numerous  authorities  are  referred  to  in 
support  of  this  proposition.  This  being  regarded  as  sound 
law,  the  consequence  is  that  Lockridge  can  derive  no  benefit 
from  the  levy  of  his  first  execution  on  the  property  in  con- 
test, as  this  execution  and  levy  were  stayed  by  injuncticm; 
and  that,  after  the  injunction  was  dissolved,  he  properly  sued 
out  a  new  execution,  instead  of  a  venditioni  exponas. 

And  as  he  had  notice  before  the  levy  of  this  execution  on 
the  property  in  contest  as  the  property  of  H.  D.  Oldham,  that 
Biggerstaff  had  purchased  it  from  Oldham  long  anterior  to 
the  issual  of  his  first  execution,  he  can  derive  no  benefit  from 
the  levy  of  either  execution,  as  the  property  belonged  to  Big- 
gerstaff, and  the  levy  of  the  first  execution  was  released  by 
the  injunction,  and  Lockridge  had  notice  previous  to  the  levy 
of  the  second  execution  that  the  property  was  Biggerstaff's^ 
and  not  Oldham's,  his  execution  debtor. 

It  IS  not  necessary  to  determine  what  would  have  been  the 
effect  of  the  first  levy  had  it  not  been  released  by  the  iigiiDO- 
tion. 

Wherefore  the  judgment  is  affirmed. 


iNjuirenoN  to  Pbsvxnt  CziOirDnfo  or  Tbom  bt  Kisowbos  (GUiat  flee 
OarUn  ▼.  Hudmm,  62  Am.  Bee.  021,  and  note  523. 

Equitt  mat  bt  iKJUvonoir  Stat  PBoonnxDfCNi  at  Law  at  any  sli^ 
thereof:  PoUodt  ▼.  QUbert,  60  Am.  Dea  732. 

RnoDT  voB  WBOHoruLLT  Causimo  Injuhoxiov  10  BS  Ihijbds  Am  ▼• 
McGJmm,  61  Am.  Deo.  11& 
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FeILIPQ   V.    GOMMONWBALTH. 
la  inryALL,  828.J 

Iv  TnriTEio  Ihscbuotions  Givsn  oh  Mubdsb  Tbial»  every  dednotiai 
which  the  jmy  nught  hare  been  anth^xued  to  make  from  the  eridenoe 
mnat  be  assumed  as  a*&ot  proved. 

Pbdigifli  Appligablb  to  Mutual  Rsiroouima  ob  Annar  with  Deadly 
WsAPONS  does  not  apply  to  a  case  in  which  the  first  escape  from  threat* 
cBed  assaasination  by  a  determined  and  persevering  enemy  probably 
woold  not  secure  the  ultimate  safety  of  the  accosed.  In  snch  a  case  the 
accused  is  not  required  to  retreat  if  he  can,  but  may  stand  his  ground, 
and  will  be  excused  if  he  kills  his  assailant 

ImntounoN  to  Jubt  on  Tbial  iob  Mubiob  Hild  io  wb  BsBOBnoo% 
given  upon  a  etatement  of  f aets  set  forth  in  the  opinion. 

Thb  opinion  states  the  case 

Hooe  and  Oaiiher.  HwiU  Beeh^  and  Olark^  and  0.  A.  Hardiit^ 
for  the  appellant. 

John  M,  Harlan^  attomey^eneral^  for  the  commonwealfh. 

By  Court,  Bobebtsok,  J.  Convicted  and  sentenced  to  be 
hnng  for  killing,  by  pistol  shots,  his  neighbor  and  wifefs 
€onsin>  Madison  Miller,  the  appellant,  Richard  Philips,  ap- 
peals to  this  court  for  a  reversal  of  the  judgment,  because,  as 
he  says,  he  had  not  a  fair  trial,  the  jury  being  confused  and 
misled  by  instructions  both  bewildering  and  erroneous. 

In  testing  the  instructions,  every  deduction  which  the  jury 
might  have  been  authorized  to  majce  from  the  testimony  must 
be  assumed  as  a  fact  proved.  Tried  by  this  rule,  the  foUowiug 
Cftcts  characterize  the  case,  as  exhibited  in  the  record: — 

1.  About  four  weeks  before  the  homicide,  Miller,  armed  with 
a  pistol,  went  to  a  field  where  the  appellant  and  others  were 
working,  avowing  his  purpose  to  chastise  a  white  boy  th^i  and 
there  in  the  employment,  and  confided  by  his  fatiier  to  the 
care  and  protection,  of  the  appellant;  and  the  required  sur- 
render of  the  boy  being  refused.  Miller,  in  a  violent  rage, 
pointing  his  pistol  at  the  appellant,  threatened  to  shoot  him; 
and  being,  probably,  prevented  by  the  presence  of  others, 
cursed  and  denounced  him,  and  asseverated  that,  wherever  he 
might  see  him  again,  he  would  shoot  him. 

2.  The  threat  was  afterwards,  more  than  once,  repeated  to 
other  persons,  and  Miller  was  once  seen  watching  for  the  ap- 
pellant, on  the  road  he  was  expected  daily  to  travd,  and 
jkvotwed  his  purpose  to  kill  him 

8.  Miller  was  a  man  of  strong  passions,  unrelenting  in  ie» 
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sentment,  and  rather  peculiarly  bold,  reckless,  and  inflezibla 
in  the  execution  of  his  avowed  purposes. 

4.  On  the  day  of  the  homicide  the  appellant,  on  horseback, 
going  with  his  wife  and  brother  to  his  field  with  a  scythe  and 
cradle  on  his  shoulder,  met  Miller  unexpectedly,  and  inquir- 
ing of  liim  whether  he  intended  then  to  execute  his  threat. 
Miller  answered  that  he  did,  and  put  his  hand  in  his  pocket, 
indicating  an  intention  to  draw  his  pistol.  Whereupon  the 
appellant  charged  on  him  and  shot  him  several  times,  until 
he  was  apparently  dead.  A  rather  feeble-minded  boy,  who 
was  with  the  appellant  and  his  wife  and  brother  at  the  time 
of  that  fatal  meeting,  testifies  to  that  conversation  and  demon- 
stration as  the  only  witness,  the  wife  being  incompetent,  and 
the  brother  being  incapacitated  by  the  joint  indictment  against 
the  appellant  and  himself,  unless  the  object  was  to  deprive 
the  appellant  of  his  testimony.  And  although  the  only  re- 
maining witness  of  the  conversation  was  much  confiised  by 
severe  cross-examination,  the  jury  had  a  right  to  believe  him, 
and  such  belief  was  therefore  hypothetically  assumed  in  some 
of  the  instructions 

On  these  facts  the  circuit  court  gave  several  instructions, 
rather  too  multifarious  to  be  certainly  understood  and  rightiy 
applied  by  the  jury,  and  refused  some  others  asked  by  the 
appellant's  counsel. 

In  two  of  the  instructions,  as  given,  the  court  told  the  jury 
that  if  they  should  believe  the  substance  of  the  foregoing 
£etct8,  they  ought,  nevertheless,  to  find  the  appellant  guilty  of 
murder,  unless  they  should  also  be  of  the  opinion  that  he, 
when  ''he  fired  the  first  shot,  had  reasonable  ground  to  believe, 
and  did  in  good  faith  believe,  that  Miller  was  then  about  to 
carry  [his]  threats  into  execution,  and  would  do  so  unless 
prevented  by  killing  him  [Miller],  and  that  he  [appellant] 
had  no  other  apparent  means  of  escape." 

The  principle  assumed  in  these  instructions,  as  to  the  duty 
of  escaping,  we  cannot  recognize  as  either  safe,  sound,  or 
maintainable  as  the  law  of  the  land.  The  principle  applicable 
to  a  mutual  rencounter  or  an  afiray  with  deadly  weapons  does 
not  equally  apply  to  such  a  case  as  this,  in  which  the  first  es- 
cape from  threatened  assassination  by  a  determined  and  per- 
severing enemy  might  not,  and  probably  would  not,  secure 
the  ultimate  safety  of  the  doomed  victim.  The  law  of  self- 
defense  is,  in  such  a  case,  more  comprehensive,  oonservative, 
and  assuring.    Mr.  Starkie,  in  his  second  volame  on  evidence 
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(side  page  523),  sajrs:  '^The  accused  may  also  show  in  justi- 
fication that  he  committed  the  act  in  self-defense.  If  A  mani- 
festly intends  to  commit  a  felony  on  the  property  or  person  of 
B,  by  violence  or  surprise,  B  is  not  obliged  to  retreat,  and  may 
pursue  his  adversary  till  he  find  himself  out  of  danger;  and^ 
if,  in  the  conflict,  A  happened  to  die,  such  killing  is  justifiable; 
but  in  the  case  of  mutual  conflict,  the  parfy,  to  excuse  himself, 
'must  show  that  he  retreated  as  far  as  he  could  before  he  gave 
the  mortal  stroke,  and  that  he  killed  his  adversary  through 
mere  necessity  to  avoid  immediate  death.'' 

This  is  British  law.  Why,  when  properly  understood  and 
applied,  should  it  noi  be,  in  principle  (without  now  defining 
the  extent  of  its  application),  American  law?  And  if  the 
principle  illustrated  in  the  first  part  of  the  extract  be  sound, 
must  it  not  be  pre-eminently  applicable  to  continual  danger 
to  life,  reasonably  and  actually  apprehended  from  persistent 
threats? 

In  such  a  case,  an  escape  from  im\^ediate  danger  is  only  mo- 
mentary, and  may  be  no  escape  from  the  danger  still  impend- 
ing, and  perhaps  increased;  because  running  once  may  induce 
the  assailant  to  believe  that  the  assailed  will  never  stand  and 
manfully  defend  himself,  and  thus  embolden  him  to  renew  his 
attacks  without  apprehension  of  any  resistance  perilous  to 
himself.  If  the  party  once  assailed  by  an  enemy  who  had 
threatened  to  kill  him  is  bound  by  law  to  run  if  he  can  thereby 
escape  that  assault,  legal  self-defense  may  become  a  mockery^ 
and  the  sacred  right  itself  a  shadow.  like  the  sword  of 
Damocles,  the  threatened  danger  is  continually  impending 
every  moment  and  everywhere.  The  threatened  man  may  be 
waylaid,  or  otherwise  attacked  unawares,  without  the  possi- 
bility of  defense  or  of  escape;  and  may  never,  day  or  night, 
feel  safe,  or  actually  be  so,  while  his  enemy  lives,  who,  when- 
ever he  may  see  him,  or  wherever  he  can  find  him,  may  be 
anxious  and  able  to  kill  him.  And  does  either  human  or 
divine  law  require  such  prolonged  agony  and  peril?  Or  can 
the  best  and  most  prudent  men  suicidally  forbear  to  strike  for 
riddance  if  they  have  the  courage  to  defend  themselves  in  the 
only  way  of  secure  and  lasting  escape?  Starkie  says  no,  and 
we  too  say  no.  Whether,  in  such  a  case,  the  threatened  man, 
anticipating  the  attack,  may  always  hunt  his  enemy  and  kill 
him  in  self-defense,  we  do  not  mean  to  intimate.  It  is  suffi- 
cient for  this  case  to  decide  that  if  the  appellant  had  reason 
to  apprehend,  and  did  apprehend,  that  Miller  would  shoot  him 
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unless  he  oould  run  away,  or  shoot  Miller  first,  the  law  does 
not  require  him  to  run  and  be  shot,  perhaps  in  the  back,  or 
afterwards  secretly  assassinated,  but  justified  his  taking 
Miller's  Ufe.  And  if  he  believed  that  Miller  was  drawing  oat 
a  pistol  to  shoot  him,  the  fact  afterwards  developed  that 
Miller  had  then  no  pistol,  but  was  only  maneuvering  to  make 
him  run,  cannot  make  him  culpable  for  doing  what  he  had 
good  reason  to  believe  was  necessary  for  either  the  immediate 
or  ultimate  security  of  his  lift. 

It  is  evident  that  the  appellant  had  not  been  seeking  bat 
rather  eluding  Miller,  whose  vindictive  passion  and  bloodj 
purpose  seemed  to  have  been  not  <mly  ui](justifiable,  but  cause- 
less. Did  the  public  interest  or  the  reason  of  the  law  require 
the  appellant  to  continue  to  skulk  and  endure  the  agony  of 
impending  death  as  long  as  Miller  might  seek  his  life?  This 
dsnnot  be.  Then  why,  if  the  testimony  be  true,  was  it  his 
duty,  when  he  met  Miller,  ignominiously  to  flee,  and  thereby 
prolong  and  increase  his  peril?  This  was  not  the  way  to  save 
himself  or  to  '^escape^  bdng  shot  in  the  dark,  at  home  or 
sI»oad,  by  stealth  at  surprise,  when  self-defense  would  be  im- 
possible. And  unless  he  could,  by  running,  have  escaped  all 
these  continually  impending  perils,  why  should  the  law  require 
him  to  run?  Regard  for  his  own  life  would  not  allow  it^  and 
as  a  proper  man  and  prudent  citizen  he  was  not  bound  to  do  it. 
And  the  example  of  such  humiliating  and  imperiling  recie* 
ance  would  do  more  harm  than  good  to  the  public  security  and 
jMace. 

We  are  of  the  opinion,  therefore,  that»  M  hereinbefore  indi- 
sated,  the  circuit  court  radically  erred. 

Wherefore  the  judgment  of  conviction  is  reversed,  and  the 
oause  remanded  for  a  new  trial,  when,  if  the  appellant  be 
guilty,  he  may  be  punished  justly  according  to  the  laws  of  his 
country. 

iHSTRVonoHB  TO  JuBiBS:  See  State  v.  WhU^  72  Am.  Deo.  083;  and  extended 
note  on  sabjeot*  53S. 

PUKA  OF  Sklf-dkfbmsx,  What  wnx  JuBTDT:  Campbell  r.  People^  61  Am. 
Deo.  49,  and  note  53;  State  v.  Ingold,  67  Id.  283;  Wofet  v.  Siaie,  62  Id.  711| 
Tealv.  State,  68  Id.  482;  Dtikee  v.  Stale,  71  Id.  370;  Logm  t.  ChmmotmmM, 
60  Id.  481;  Weeleff  ▼.  Staie,  76  Id.  62,  and  note  69;  State  ▼.  Moore,  83  Id.  160| 
BtaiB  V.  Chrrett,  84  Id.  359. 

Thb  raiNOiPAL  gabs  is  omBD  and  approved  to  the  eeoond  point  stated  m 
the  eyUabua,  in  Totmg  t.  OommonweaUh,  6  Bia»h,  320;  Cfarieo  ▼.  OommoHwoaUK 
TId.  127,  129,  130;  ffoOowa^v.  CknAmonweaUh,  11  Id.  351;  it  ii  in  partem^ 
nled  m  Bofmmom  ▼.  O&mnumweaUkt  8  Id.  487,  489,  whim  iba  oout  m^t 
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« 


We  adhere  to  the  ruling  in  that  oaae  ia  sofaraaitdeoideetliattheprinoxple 
of  aelf-dsfenae  doee  not  equally  apply  in  oasea  of  mntnal  rencounters  or  af- 
frays with  deadly  weapons  and  (Hie  like  this,  where  the  life  of  the  accused 
has  been  threatened  by  a  lawless  and  determined  enemy,  when  he  has  actu- 
ally been  asnaTiltftd  with  deadly  weapons  and  compelled  to  flee,  after  which 
his  enemy  threatens  to  take  his  life  whenever  and  wherever  he  may  find  him. 
But  one  so  cizomnstanoed  has  not  the  right  to  kiU  such  enemy  unless  he  be- 
lieves, and  baa  laasonabln  groonda  to  believe^  that  the  presence  of  his  enemy 
puts  his  life  in  immadiate  peciL  and  that  ha  oan  esoape  snoh  peril  in  no  other 
way." 


WiTHBBapooN  t;.  Fabmbbs'  Bank. 

fS  9V¥A£I«  4M.J 

Qaftobb  g9  Towv  s  iraff  Uhlawivl  Aov  xv  MiLBcamT  Bamm,  but  la  al- 
lowabla  by  the  laws  of  war  between  antagonistio  parties  reopgniced  as 
belligerents. 

LiABiUTT  or  SoLJ>iEB  lOB  Wbomgiul  Oaftobx.  — An  offioer  in  Morgan's 
Confederate  army  aided  in  the  oaptora  of  a  town,  but  neither  oomiseled 
nor  aided  the  robbery  ^A  a  bank  in  the  town  by  a  portion  of  the  oom* 
mand:  HdA  that  ha  was  not  liaUe  in  damagsa  to  the  bank  for  nuih 
robbery* 

Thb  opinion  states  the  case. 

r.  N,  Linduy^  for  the  appellant. 
HarUm  and  Harlan^  for  the  appellee. 

By  Court,  Bobbbtson,  J.  On  the  8th  of  June,  1864,  Gen* 
eral  John  Morgan,  at  the  head  of  a  Confederate  army,  captured 
Mount  Sterling,  E^itucky,  and  the  Federal  forces  stationed 
there  to  defend  it.  On  the  morning  of  the  capture,  and  im- 
mediately after  the  capitulation,  one  o(  his  subaltern  officers 
and  a  small  band  of  his  soldiers  forcibly  entered  the  vault 
of  the  Mount  Sterling  branch  of  the  Fanners'  Bank  of  Ken- 
tucky, and  abstracted  about  sixty  thousand  dollars,  none  of 
which  was  ever  restored.  Whether  this  spoliation  was  ordered 
or  sanctioned  by  the  general,  or  what  was  done  with  the 
money,  does  not  appear. 

The  appellant,  as  a  lieutenant  in  the  invading  army,  aided 
in  the  capture  of  the  town;  but  there  is  no  evidence  tending 
to  prove  that  he  in  any  way  counseled,  aided,  or  even  ap- 
proved the  robbery  of  the  bank.  On  the  contrary,  as  far  as 
such  a  negative  is  susceptible  of  proof,  facts  proved  by  sev- 
eral witnesses  conduce  strongly  to  the  presumption  that  he 
had  no  sort  of  agency  in  the  robbery,  rither  before  or  after  its 
perpetration. 


u 
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But  for  imputed  participation  in  the  outrage,  the  mother 
bank,  now  appellee,  sued  him  for  damages,  and  aa  he  was 
then  non-resident  in  Kentucky,  proceeded  against  him  by  a 
warning  order,  and  without  answer  procured  a  judgment  for 
$69,057.33,  and  an  order  for  the  sale  of  a  tract  of  land  and 
other  property  which  it  had  attached.  After  the  sale,  but  be- 
fore a  confirmation  of  the  report  of  it,  the  appellant  filed  an 
answer  denying  any  participation  in  the  robbery  before  or 
after,  direct  or  indirect^  openly  or  covertly. 

On  the  issue  thus  formed  the  testimony  just  alluded  to  was 
taken. 

On  the  final  hearing  of  the  case  thus  opened,  the  circuit 
court  afiSrmed  its  former  judgment,  and  confirmed  the  sale. 

The  appellant  was  certainly  not  legally  liable  for  this  fla- 
grant wrong,  unless  every  other  soldier  with  him  in  the  battle 
was  individually  responsible  for  it  And  as  no  other  appears 
or  can  be  imagined,  we  may  presume  that  the  circuit  court 
assumed  that  comprehensive  ground.  But  according  to  tbe 
record,  this  is  indefensible.  Had  it  appeared  that  such  spoli- 
ation was  one  of  the  objects  of  Morgan's  invasion  of  Kentucky, 
tien  he  and  his  whole  army,  jointly  and  severally,  would  have 
been  guilty,  and  responsible,  not  only  to  the  indignant  judg- 
ment of  the  civilized  world,  l.ut  to  the  laws  of  their  country, 
so  far  as  such  a  savage  act  might  be  condemned  as  an  abuse 
of  belligerent  right.  But  whatever  may  have  been  the  fact, 
there  is  no  proof  of  any  such  wrongful  purpose.  On  the  con- 
trary, there  is  some  evidence  that,  on  entering  Kentucky,  an 
order  was  announced  interdicting  all  such  outrages.  And  if, 
nevertheless,  Morgan  had  any  such  unlawful  design,  there  is 
no  evidence  tending,  in  the  slightest  degree,  to  show  that  the 
appellant  knew  or  approved  it. 

It  is  true,  as  argued  for  the  appellee,  that  the  appellant,  by 
aiding  in  the  capture  of  Mount  Sterling,  helped  to  "  pave  the 
way  "  to  the  robbery.  But  it  is  not  true,  as  also  argued,  that 
the  capture  of  the  town  itself  was,  in  the  military  sense,  an 
unlawful  act.  It  was  not  forbidden,  but  allowed,  by  the  laws 
of  war  between  antagonistic  parties  recognized  as  belligerents. 
U  may  be  admitted  that,  had  there  been  no  capture  of  the 
town,  there  would  have  been  no  robbery  of  the  bank.  And  so, 
likewise,  had  there  been  no  unconstitutional  secession,  there 
would  have  been  no  rebellion;  and  had  there  been  no  civil 
war,  there  would  have  been  no  such  plunder  of  the  bank. 
Hence  the  assumed  and  perverted  principle  which  would 
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make  the  appellant  responsible  would  hold  equally  liable  all 
the  agitators  who  excited  the  rebellion  or  helped  its  cause  in 
either  a  civil  or  military  capacity. 

This  is  too  much.  But  the  logical  argument,  ex  dbsurdo^ 
is  a  satisfactory  refutation  of  the  only  plea  urged  in  support  of 
the  judgment 

The  outrage  was  great,  and  ought  to  be  punished;  the  loss 
was  heavy,  and  ought  to  be  repaired.  But  we  cannot  see  how 
or  why  the  appellant,  uncivic  and  reprehensible  as  his  recre- 
ance from  the  Union  cause  may  have  been,  should  be  made 
the  victim  for  a  wrong  in  which  he  took  no  more  part  than 
every  other  rebel  in  Morgan's  army  or  elsewhere. 

Wherefore  the  judgment  of  the  circuit  court  is  reversed,  and 
the  cause  remanded,  with  instructions  to  quash  the  sale  and 
dismiss  the  appellee's  petition. 


LuBnjrr  ov  Soldbbs  iob  Wbovgtdl  Oaftdbi^  mso,i  See  tlie  note  to 
Okriakm  OomUif  Couri  ▼.  RaMm,  poBi,  p.  608. 

Bmor  ov  War  cn  Biorxs  or  Ainora:  See  JMyimu  v.  Seifmmrt  76  Am. 
Deo.  002,  and  note  667. 


Ghbistian  County  Ooubt  v.  Bankin. 

[2  DUTALL*  602.]  « 

PU4  or  BsLUOXBSHT  Bioar  will  vot  Jusrarr  Gaptubb  or  DisiBuonoir 
d  eiuh  paUio  property  as  oonrt-hoiues,  ohnrches,  oad  property  of  liter- 
aiy  inatitatioiu,  unless  used  for  some  military  ptupose  by  the  captor's 


SouzBBs  GAmffOT  JuBiTiT  AoT  VOT  Legitimatblt  Ohs  ov  War  by  show- 
ing that  they  did  it  by  oomnumd  of  their  saperior  officers. 

Iv  Wak  BxrwBSN  Indsfendxnt  Sovsrsjontdss,  Abdbb  ov  Bkluosbxht 
Powm  by  soldiers  in  the  service  of  their  nation  cannot  be  inqnired  into 
by  the  judiciary  of  the  other,  bnt  this  rale  does  not  apply  to  a  domestic 
war  between  the  people  of  the  same  nation. 

KumroKT  Statuti,  Aor  of  1864,  Pbotiding  «  Civil  Bemxdt  iob  Ivjv- 
Bm  DoNB  BT  DiBLOTAL  Pebsoks,"  does  not»  so  Isr  as  it  applies  to  sol- 
dien»  intentionaUy  or  constitationally  extend  to  belligerent  rights,  bat 
embraoes  only  trespasses  and  spoliations  committed  hy  them  in  their  owb 
individnal  right  and  for  their  own  benefit. 

Aaaoa  iob  Unlawtul  Bubning  ov  Ck)UBT-HoimB  may  be  maintained  m 
the  name  of  the  oonnty. 

Ths  opinion  states  the  case. 

La/ndes  and  RiUeVf  and  H.  A.  Phdpa^  for  the  appellant 
/•  W,  MePhersan  a/nd  L.  W,  Traftonj  for  the  appellees. 
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By  Court,  Robertson,  J.  The  court-hoase  of  Christian 
County  having  been  burnt  down  by  a  band  of  Confederate  sol- 
diers under  the  command  of  (General  Lyon,  the  appellant  sued 
the  appellees  for  damages,  alleging  that  they,  as  Confederate 
soldiers,  aided  in  the  combustion. 

The  appellees  demurred  to  the  petition  on  the  specific 
ground  that  its  allegations  are  insufficient  for  the  mainte- 
nance of  the  action.  The  circuit  court  sustained  the  de- 
murrer, and  rejected  five  successive  amendments  offered  for 
substituting  other  plaintiffs,  among  which  were  the  couaty  of 
Christian  in  one  amendment,  and  the  commonwealth  of  Ken- 
tucky and  said  county,  for  the  use  of  the  latter,  in  another 
amendment. 

As  the  demurrer  waived  all  objection  to  the  character  of 
the  plaintiff,  we  could  not  affirm  the  judgment  if  the  petition 
show  a  maintainable  cause  of  action  in  any  name,  even  though 
the  county  of  Christian,  as  a  quasi-corporation  owning  the 
court-house,  or  the  commonwealth,  incidentally  interested  for 
the  use  of  the  county,  would  have  been  a  more  appropriate 
plaintiff:  Code  of  Practice,  sec.  121;  and  Lee  v.TToZfer,  3  Met. 

But,  to  avoid  all  ultimate  hazard,  the  circuit  court  ought 
to  have  admitted  one  of  the  two  amendments  just  indicated 
as  proper.  None  ^of  the  rejected  amendments  would  have 
changed  the  identity  of  the  cause  of  action,  or  the  essential 
character  of  the  action,  or  the  amount  or  destination  of  the 
damages,  which,  in  whatever  name  recovered,  would  go  to  the 
county,  to  be  appropriated  to  its  use  by  its  county  court 

But  the  personal  liability  of  the  appellees  as  trespassers, 
and  the  jurisdiction  of  the  court  to  enforce  it  by  civil  remedy, 
are  radical  questions,  both  new  and  rather  difficult 

The  petition  constructively  imports  that  in  assisting  to  de- 
stroy the  court-house  the  appellees  acted  as  belligerents  under 
the  supposed  license  of  the  assumed  confederacy,  and  £6r  its 
cause  alone,  and  not  for  their  own  individual  benefit.  And  if 
it  were  a  lawful  act  of  belligerence,  they  are  not  responsible 
for  damages;  for  the  rebellion  having  matured  into  a  civil 
war,  in  which  the  organized  rebels  were  recognized,  at  home 
and  abroad,  as  belligerents,  they  had,  while  the  war  continued, 
all  the  military  rights,  as  to  means  and  modes  of  prosecuting 
it,  which  the  laws  of  nations  concede  to  international  belliger- 
ents. Among  those  lawful  means  conceded  by  the  voluntary 
law  of  nations  are  the  destruction  and  capture  of  public  and 


June,  1866.]    Christian  County  Court  v.  Rankin.  607 

private  property  for  benefiting  the  captor  or  weakening  the 
enemy.  But  this  right  is  not  unlimited.  The  modern  law 
-of  nations,  not  authoritatively  settled  and  wisely  recognised 
throughout  the  civilized  world,  excepts  from  capture  or  de- 
struction such  public  property  as  court-houses,  churches,  and 
property  of  literary  institutions,  unless  used  for  some  military 
purpose  by  the  captor's  enemy.  In  support  of  this  position, 
the  authorities  are  86  abundant  and  concurrent  as  to  dispense 
with  any  particular  citations. 

In  the  absence  of  any  proof  or  allegation  to  the  oontrary, 
the  court-house  in  this  case  should  be  prima  facie  presumed 
to  have  been,  according  to  its  dedication,  kept  and  used  for 
<;ivil  purposes  ezclusiyely;  and  therefore,  this,  though  not  ex- 
plicitly alleged  in  the  petition,  should  be  held  as  admitted  by 
the  demurrer.  If,  at  the  time  of  the  burning,  it  was  used  for 
any  military  purpose,  such  as  Federal  barracks  or  barricades, 
•or  the  repository  of  Federal  arms  or  munitions,  or  was  occupied 
by  Federal  troops  as  a  temporary  fortress,  the  destruction  of  it 
might  have  been  a  lawful  belligerent  act.  But  if  any  of  these 
justifying  facts  existed,  they  ought  to  have  been  pleaded. 
And  consequently,  considering,  as  we  now  must,  only  the  suffi- 
•ciency  of  the  petition,  we  adjudge  that  it  shows  that  the  burn- 
ang  of  the  court-house  was  unlawful  and  indefensible  on  the 
plea  of  belligerent  right  The  petition  does  not  clearly  show 
whether  the  wrongful  act  was  done  spontaneously  by  the 
burners  or  under  an  order  by  a  superior  officer.  But  tiliis  is 
not  essential,  because  an  unlawful  act  cannot  be  justified  by 
4tn  unlawful  authority  or  command  to  do  it.  in  this  both 
principle  and  authority  concur:  LittU  v.  Barremey  2  Cranch, 
170;  Mitchell  v.  Harmony,  13  How.  115. 

Then,  according  to  the  legal  efiPect  of  the  petitioOf  the  appel- 
lees were  trespassers,  and  are  personally  responsible  for  the 
'wanton  damage  they  did. 

And  why  may  not  that  responsibility  be  enforced  by  the 
judiciary  of  the  place  where  the  wrong  was  done  7 

Had  the  war  been  international,  between  two  independent 
sovereignties,  it  might  be  true,  as  argued,  that  for  an  unlawful 
Jtbuse  of  belligerent  power  by  the  appellees  in  the  cause  of 
their  nation,  the  only  proper  remedy  would  have  been  an 
appeal  to  their  goyemment.  But  the  reason  for  that  rule  does 
not  apply  to  a  domestic  war  between  the  people  of  the  same 
nation,  who  have  but  one  and  the  same  national  govemmeai. 

fin  this  case  the  citizens  of  the  Confederate  States  were  stilU 
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nevertheless,  citizens  of  the  "  United  States/'  whose  govern- 
ment had  never  recognized  the  pseudo  "  Confederacy  "  as  a. 
sovereign  nationality,  and  an  appeal  to  it  by  our  only  na- 
tional government  for  redress  for  wrongs  done  by  its  soldiers 
would  have  been  not  only  necessary  and  unavailing,  but  also^ 
a  suicidal  acknowledgment  of  its  national  sovereignty  and 
independence;  and  now,  especially,  since  the  war  has  closed 
and  stripped  the  revolting  states  of  all  pretense  of  local 
nationality  and  independence,  there  is  certainly  no  ''Con- 
federacy "  to  which  our  government,  which  is  also  their  gov- 
ernment, could  appeal  for  acknowledgment  and  indemnity. 

Consequentiy,  there  is  either  no  remedy  for  the  wrong  or 
it  must  be  an  action  against  the  persons  who  did  the  wrong. 
There  must  be  a  remedy,  and  of  that  remedy  the  state  judi- 
ciary has  jurisdiction.  There  is  nothing  in  the  federal  con- 
stitution which  deprives  a  state  court  of  power  to  decide  a 
question  of  international  law  incidentally  involved  in  a  case 
over  which  it  has  jurisdiction;  and  for  every  wrong  the  com- 
mon law  of  Kentucky  provides  an  adequate  remedy.  To  sua* 
tain  this  action,  therefc^,  it  is  not  necessary  to  invoke  any 
statutory  aid. 

And  we  are  of  the  opinion,  moreover,  that  the  act  of  Feb- 
ruary 22,  1864,  providing  "  a  civil  remedy  for  injuries  done 
by  disloyal  persons  "  (Session  Acts,  pp.  120, 121),  does  not,  sa 
far  as  it  applies  to  *'  soldiers,"  intentionally  or  constitutionaUy 
extend  to  belligerent  acts,  but  embraces  only  trespasses  and 
spoliations  committed  by  soldiers  in  their  own  individual 
right  aui  for  their  own  personal  benefit. 

Wherefore,  on  international  and  common-law  principles,  we- 
adjudge  that  the  petition  in  this  case  sets  forth  a  good  cause 
of  action  against  the  appellees,  and  that,  consequently,  the 
judgment  of  the  circuit  court  on  the  demurrer  was  erroneous. 
That  judgment  is  therefore  reversed,  and  the  cause  remanded,, 
with  instructions  to  overrule  the  demurrer  and  admit  the 
amendment  making  the  county  of  Christian  a  plaintiff. 


SoLDUEB  IS  BOT  BouND  TO  Obet  ms  SoYEBSiOH  by  going  into  a  uei^borw- 
ing  nation  in  time  of  peace,  and  there  committing  an  nnlawfnl  act:  Peopk  t. 
Mcleod,  37  Am.  Dec.  328,  and  note  366;  see  WUherapoon  ▼.  Farmen'  Bcmkr 
ante,  p.  603. 

Person  Conckbned  is  Oaftorb  of  Amxbioan  Ybssel,  under  color  of 
the  insnrgent  military  authority  of  a  foreign  province,  wiU  be  reeponaible  ti 
the  owner  of  the  Teasel  for  the  damages  sastained  by  the  eaptore^  there  be- 
ing no  eridenoe  of  the  recognition  of  the  government  of  the  United  States 
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of  a  state  of  war  aa  existing  between  the  insurgent  province  and  the  power 
to  which  it  belonged:  Dhnond  r.  Petit,  46  Am.  Dec.  366. 

LiABnjrr  ov  Soldubs  ior  DrarBOTXMO  Pbofxrtt  dubiho  Wab.  —The 
right  of  one  belligerent  power,  not  only  to  coerce  the  other  by  direct  force, 
Imt  also  to  cripple  its  resources  by  the  seizure  or  destruction  of  its  property, 
is  declared  to  be  a  necessary  result  of  a  state  of  war:  Prsss  CoHSt  2  Black, 
^35,  671;  and  see  Dow  ▼.  Johuon,  100  U.  S.  168»  167.    And  under  the  law  of 
nations,  a  belligerent  is  alwa3rB  permitted  to  destroy  the  property  of  the 
enemy,  when  its  deetnietion  is  a  necessary  oonoomitant  of  ordinary  military 
action.    On  the  other  hand,  destruction  is  always  illegitimate  when  no  mili- 
tary end  is  serred,  as  when  churches  or  public  buildings  not  used  for  some 
military  purpose  are  wartonly  devastated:  See  Hall's  International  Law,  460; 
BeR  ▼.  LouinUle  etc  B.  B,  Co.,  1  Bush,  404»  and  opinion  in  the  principal  case. 
8o  parties  to  a  civil  war  usually  concede  to  each  other  belligerent'  rights,  as 
in  the  case  of  an  international  war.    The  contest,  though  originating  in  re- 
bellion, must,  when  it  assumes  such  proportions  as  to  be  justly  denominated 
<:ivil  war,  be  recognized  as  entitling  both  parties  to  the  rights  of  war,  just  as 
much  as  if  it  was  waged  between  two  independent  nations:  Prke  Ccues,  2 
Black,  660;  Fergumm  v.  Xoor,  5  Bush,  601;  Ford  v.  Swrget,  07  U.  S.  604,  611. 
Each  party  to  such  a  contest  is  entitled  to  the  same  ri^t  of  capture  oi*  de- 
structian  of  enemy's  property,  and  when  either  the  capture  or  destruction  of 
property  by  one  is  lawful,  it  is  equally  lawful  by  the  other;  and  if  unlawful 
by  one,  it  would  by  equally  so  by  the  other:  BtU  v.  LoubvUh  etc  B.  B.  Co., 
1  Bush,  404;  and  see  Jones  v.  WiUkmu,  41  Tex.  300;  SnUth  v.  BramUon,  1 
Heisk.  44;  8.  C,  2  Am.  Rep.  678.    Thus  during  the  war  between  the  Con- 
federate States  and  the  United  Statea^  cotton  was  destroyed  by  order  of  the 
oounty  provost-marshal,  acting  in  obedience  to  the  orders  of  the  Confederate 
commanding  general,  and  it  was  held  by  the  supreme  court  of  Mississippi 
that  the  agent  who  obeyed  these  orders  was  not  liable  in  an  action  by  the 
owner  to  recover  the  value  of  the  property:  Ford  v.  Surget,  46  Miss.  130;  S.  C. 
affirmed,  07  U.  8.  604.    Cotton  during  that  war  was  regarded  by  both  bel- 
ligerents as  the  subject  of  seizure  and  condemnation,  and  aa  falling  within 
that  class  of  property  i^ch  a  belligerent  might  destroy  to  prevent  its  falling 
into  the  hands  of  the  enemy  and  augmenting  his  resources:  Id.;  andseeiAv. 
Akxcmder^s  Cotton,  2  WalL  420;  Ha^crqft  v.  United  States,  22  Id.  81;  Tomig 
V.  United  Stateg,  07  U.  &  30.    So  it  was  held  by  the  court  of  appeals  of  Ken- 
tucky that  one  who,  acting  under  the  orders  of  a  Confederate  general,  burned 
the  cars  of  a  railroad,  was  not  liable  in  a  civil  action  for  damages:  Betl  v. 
LontUwlU  etc,  B.  B.  Co.,  1  Bush,  406.    So  it  was  held  by  the  same  court  that 
the  capture  of  hones  for  the  public  use  of  the  Confederate  army  under  mili- 
tary authority,  express  or  implied,  however  wrongful  in  fact,  was  excusable 
as  a  lawful  exercise  of  a  belligerent  right:  Price  v.  PoyiUer,  1  Id.  387.    Com- 
pare Beck  V.  Ingram,  1  Id.  356;  SeUards  v.  Zomee,  6  Id.  00.    And  it  is  well- 
settled  doctrine  that  private  property  in  time  of  war  or  of  immediate  and 
impending  public  danger  may  be  impressed  into  the  public  service,  or  may  be 
seized  and  appropriated  to  the  public  use,  or  may  even  be  destroyed  without 
the  consent  of  the  owner,  and  without  antecedent  compensation:  Taykr  v. 
NaehmUe  Baiiroad,  6  Cold.  646;  Drehnan  v.  Stifel.  41  Mo.  184;  WeOman  v. 
Wickerman,  Uld.  484;  MiteMir.  Harmony,  13  How.  116;  but  the  public  dan- 
ger must  be  imminent  and  impending,  and  the  emergency  in  the  pubUo  ser-  , 
vice  must  be  extreme  and  imperative^  and  such  as  will  not  admit  of  delay  ot 
a  resort  to  any  other  source  of  supply:  Id.;  Fanmer  v.  LetoU,  I  Bosh,  66;  ife- 
Ctmghkmr.  Oftm,  60  Miss.  463;  UmUed  States  w,  BuseeO,  13  WalL  OSSi  M^ 
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ton  ▼.  Bmtler,  9  Blatchf .  466.    If  the  power  ii  ezerciaed  for  the  more  poipoee 
of  oppresuon  or  private  gain,  the  party  by  whom  or  by  whose  order  it  ia 
exercised  would  undoubtedly  be  asawerable;  Luiher  r.  Borden,  7  How.  I,  46; 
SellartU  ▼.  Zomee,  5  Bosh,  92.    An  nnlawfnl  taking  or  destruction  of  private 
property  cannot  be  justified  by  an  unlawful  order  or  command  of  a  superior 
officer:    ffogue  v.  Peim,  3  Id.  663;  DilU  v,  Ralcher,  6  Id.  607;    TerriU  t. 
RamHn,  2  Id.  463,  466,  citing  the  principal  case;  and  see  CooUdge  ▼.  (hdkriet 
1  Flip.  101;  Rayrwnd  v.  ThomoM,  91  U.  8.  712,  716;   BechoUh  ▼.  Bean^  9S 
Id.  266.    And  whatever  may  be  the  rale  in  time  of  war,  it  is  well  settled 
that  subordinate  military  officers  can  no  more  protect9.themselves  than  civil- 
iaiia  for  wrongs  committed  in  time  of  peaoe,  under  orders  emanating  from  m 
flouroe  iHiieh  is  itself  without  authority:  Boies  ▼.  Cktrk,  95  U.  S.  204. 


Adams  Express  Company  v.  Nook. 

ra  DuVAlli,  162.1 
OOHMON  OABBIKBS  ARM  BoUND  TO  OaAET  AsTIOLBS  WITHIH  SqOPB  OF 

BuBDfiBS,  without  any  other  contract  than  such  as  the  law  would  imply. 
I^ABnjTT  OF  Common  OABBiKBa  d  Pbcuuablt  STBuromr,  and  they  wilt 
not  be  permitted  to  limit  that  liability  by  special  oontraots^  unless  tbsiy 
are  fairly  made,  and  are  folly  understood  by  the  other  party,  and  ave 
clearly  proved. 

The  facts  are  stated  in  the  opinioQ. 
O.  A.  and  I.  Caldwell^  for  the  appellant 
Cfeorge  T.  Barrettj  for  the  appellee. 

By  Court,  Robertson,  J.  The  appellee  sued  the  appellant 
as  an  incorporated  company  engaged  as  a  common  carrier 
in  transporting,  between  Louisville,  Kentucky,  and  the  city 
of  New  York,  commodities  for  compensation.  The  petition 
charged  that  the  appellee's  agent  delivered  to  the  agent  of  the 
appellant,  for  transportation  from  Louisville  to  New  York, 
gum,  opium,  and  mastic  of  the  aggregate  value  of  $330.50, 
which  the  said  bailee  promised  to  deliver  in  good  order  to  ap- 
pellee's nominated  agent  in  the  latter  city  for  a  reasonable 
compensation,  to  be  paid  on  delivery,  and  alleged  a  breach  in 
a  total  non-delivery. 

The  answer — simply  alleging  that  the  contract  was  in  writ* 
ing,  and  essentially  different  from  the  oral  agreement  sned 
on — insisted  that  the  action  was  misconceived,  and  could  be 
maintained  only  on  the  written  covenant,  but  did  not  ezhiliii 
or  otherwise  describe  the  written  memorial. 

On  this  state  of  pleading,  the  parties  submitted  to  the  court 
an  agreed  case,  stating  that,  on  the  delivery  of  the  articles  to 
tlie  appellanfe  agent  at  Louisville,  the  appellee's  agent  filled 
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a  blank  in  a  printed  receipt  prepared  by  tbe  company,  stipu- 
lating, among  other  things,  against  any  liability  beyond  the 
amount  of  fifty  dollars, — the  manuscript  filling  merely  de- 
scribing the  articles  to  be  transported  and  their  value,  and 
naming  the  consignor  and  consignee  and  the  place  of  ultimate 
delivery, — and  stating,  also,  that  tbe  appellant  admitted  that 
the  appellee  could  prove  that  his  agent  did  not  read  the  printed 
receipt,  nor  understand  its  conditions,  nor  sign  a  printed  in- 
dorsement acknowledging  the  acceptance  of  the  conditions, 
and  which  were  not  suggested  to  him;  and  that  the  appellee 
"  did  not  see  said  receipt  or  paper  until  after  the  goods  were 
lost ";  and  also,  that  the  value  of  the  articles  was  truly  stated 
in  the  petition,  but  reserving  to  the  appellee  an  exception  to 
the  admissibility  of  the  printed  paper,  and  to  the  appellant  an 
exception  to  the  competency  of  oral  testimony  as  to  the  igno- 
rance of  the  appellee's  agent 

On  the  facts  as  thus  agreed  and  submitted,  the  circuit  court 
gave  judgment  against  the  appellant  for  the  sum  specified  in 
the  petition  and  agreed  to  be  the  value  of  the  goods. 

The  printed  memorial  of  the  contract  was  not  a  receipt  only, 
but  also  a  covenant;  and  therefore,  if  mutually  binding,  it 
would  not  be  subject  to  contradiction  or  essential  modification 
by  oral  testimony  without  proof  of  fraud  or  mistake  in  the 
execution  of  it  But  the  oral  testimony  recited  in  the  agreed 
case,  and  admitted  if  competent,  showed  that  it  was  neither 
read  by  the  appellee's  agent,  nor  its  peculiar  conditions  under- 
stood by  him  or  even  sug^^sted  to  him;  and  therefore,  and 
especially  as  he  never  signed  the  indorsement  accepting  the 
peculiar  conditional  they  were  never  obligatory  on  his  constit- 
uent That  testimony  was  therefore  competent,  and  the  action 
is  maintainable  on  the  implied  contract  Public  policy  im^ 
poses  on  common  carriers  a  constructive  liability  peculiarly 
stringent;  and  as  that  policy  might  be  often  frustrated  by  per- 
mitting special  contracts  to  qualify  or  relax  the  responsibility 
im{X)6ed  and  implied  by  law,  there  has  been  vexatious  doubt 
whether  any  such  modifying  and  exceptional  agreement  should 
l)e  adjudged  obligatory.  Analogy,  principle,  and  authority 
now,  however,  preponderate  decidedly  in  favor  of  the  legality 
of  such  contracts  when  fiEdrly  made,  without  duress,  imposture, 
or  delusion,  and  finally  understood  and  clearly  proved.  But 
no  such  special  contract  will  ever  be  implied  from  the  mere 
publication  of  notice  that  the  carrier  will  exact  con'  itions 
essentially  various  from  those  prescribed  by  law.   Nor,  ii  a  case 
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of  importunate  necessity  for  immediate  transportation,  and 
a  refusal  so  to  carry  without  a  special  contract,  should  the 
exaction  of  such  a  contract  be  sanctioned;  such  unreasonable 
extortion  might  be  deemed  duress. 

As  public  carriers  are  bound  to  carry  articles  within  their 
scope  of  busiaess,  without  any  other  contract  than  such  as  the 
law  would  imply,  if  owners  will  freely  and  understandingly 
make  special  contracts  less  favorable  to  themselves,  they  can 
have  no  cause  to  complain  that  the  law  will  enforce  them. 
But  before  the  law  should  do  so,  the  proofs  must  be  clear  that 
such  contract  was  freely  made  and  fully  understood. 

The  extraneous  facts  in  this  case  were  admissible  to  snow, 
and  do  sufficiently  show,  that  there  was  no  special  contract 
bindingly  made  and  mutually  understood.  And  the  intrinsio 
fact  that  the  appellee's  agent  did  not  sign  the  accepting  in- 
dorsement would  alone  be  sufficient,  in  all  such  cases,  to 
negative  any  presumption  that  the  special  agreement  now 
claimed  by  the  appellant  was  ever  so  made  as  to  impose  on 
the  appellee  a  resulting  obligation  enforceable  by  law. 

The  agreed  facts  as  to  the  conduct  and  understanding  of 
the  appellee's  agent  were  therefore  competent  evidence,  and 
the  printed  document  was  inadmissible.  And  consequently, 
the  value  as  adjudged  having  been  admitted,  the  judgment  as 
rendered  was  right,  Judge  Williams  concurring  in  this  con- 
clorion,  but  uncommitted  as  to  so  much  of  the  opinion  as 
decides  that  a  special  contract  may  be  binding. 

Wherefore  the  judgment  of  the  circuit  court  is  unanimously 
affirmed. 


Ldutatkut  of  Oabbikr's  LiABn.iiT  bt  Spioial  Oomtbaot:  See  Judmm 
w,  WeBtem  B.  R.  Cforp.,  83  Am.  Dec.  646,  and  note  651;  Ooide^  r,  Peim.  JL  B. 
a>.,72Id.  703;  Cooperr,  JSerry,  68Id.  468,  and  cues  oollectod  in  note  480;  Bi9- 
My.  New  York  CetU.  R.  R.  Co,,  82  Id.  369;  Perkku  v.  New  York  CenL  R.  R. 
Co.t  82  Id.  281,  and  note. 

Thb  fbdtcipal  cabe  m  crna>  to  the  point  that  a  special  oontract  litni<a«g 
common-law  reaponnbilitj  as  a  common  carrrier  most  be  regarded  as  obliga- 
tocy,  in  the  absence  of  any  allegations  calling  in  question  its  fairness  or  bind- 
ing foroe,  in  Adaim»  Bxprete  Co.  ▼.  Lotb,  7  Bnsh,  601;  and  to  same  effect  in 
Adam  Jbcpreu  Ox  ▼.  (hUhrie,  9  Id.  80;  LmMOe  eie.  R.  R.  Co.  v.  Hedffer,  9 
Id.  660.  It  is  cited  to  the  point  that  there  should  be  an  express  assent  to 
limitations  of  a  carrier's  liability,  in  Oahee  t.  Unhm  Trmup.  Co.,  28  Ohio  St 
441;  RaUroad  Co,  t.  BarreU,  36  Id.  463;  and  is  cited  as  an  instance  of  a 
printed  notioe  itmiiawg  the  liability  of  the  carrier,  as  distingnished  from  a 
UU  of  lading,  in  iM/er  ▼.  RaUroad  Co.,  2  Col  9;^^  Ct  286. 
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p7  LouiiiAirA  AmnrAi*  ULj 

Wbms  Pabtt  Bm^  IJUTnro  PaopiBTr  m  two  or  more  statei  or  ooantriait 
hk  property  in  eadh  is  oomriderod  a  leparate  wioooegion  for  the  poipOMt 
of  administratioiit  the  payment  of  debte,  and  the  deoinon  of  the  okdmi 
of  partiee  asserting  title  thereta 

Powers  ov  AmoEiisirRAXOBS  Appoihtid  nr  DmsBUiT  Statvs  extend  only 
to  the  limits  of  the  sovereign  oreatnig  them,  and  neither  allows  the  other 
to  intermeddle  with  any  assets  within  their  rsspeotive  jnrisdietions. 

Iv  LomsxAVA  FiDucoAST  Aonm  OAinroT  TaAHgian  negotiable  issets  with- 
oat  an  order  of  ooart^  and  saoh  role  will  prevail  in  the  abssnoe  of  any 
fex  bd  ooNlraetef. 

The  opinion  states  the  facts. 

Whitaler,  Fethm^  and  MiUs,  for  the  plaintiff. 

Beryaminj  Bradford^  and  Finney,  for  the  defendants. 

By  Court,  Ilsley,  J.  The  plaintiff  in  this  case,  acting  as 
the  curator  of  the  vacant  succession  of  Robert  Woodsides,  who 
died  in  the  parish  of  Assumption,  in  this  state,  where  his  suc- 
cession was  duly  opened,  instituted  suit  in  the  second  district 
court  of  New  Orleans  against  Payne  and  Harrison,  claiming 
from  them  certain  fiinds  in  their  hands  belonging  to  the  suc- 
cession of  Woodsides. 

The  defendants,  by  their  answer,  admitted  that  they  had  in 
their  hands,  standing  to  the  credit  of  the  deceased  Robert  Wood- 
sides,  the  sum  of  $521.17,  and  that  they  also  hold  a  further 
sum  of  (5,000,  which,  they  say,  was  deposited  with  them  some 
time  about  the  13th  of  March,  1860»  by  one  Seth  Kline,  and 
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for  which  they  issaed  a  certificate,  payable  to  the  said  Robert 
Woodsides,  or  to  his  order.  They  further  represent  that  they 
believe  that  the  said  certificate  is  held  by  one  J.  L.  Arbathnott 
who  resides  in  Mississippi,  at  Woodville,  who  has  specially 
notified  them  not  to  pay  the  said  deposit  nor  balance  of  ac- 
count to  any  one  but  him,  in  his  capacity  of  administrator  of 
the  said  Robert  Woodsides,  duly  appointed  by  the  proper  court, 
in  the  state  of  Mississippi,  where  the  deceased  was  domicili- 
ated. They  express  their  willingness  to  pay  the  several  sums 
claimed  of  them,  upon  return  of  the  certificate  of  deposit  is- 
sued by  them,  and  they  pray  for  the  appointment  of  a  curator 
ad  hoc  to  represent  the  said  J.  L.  Arbuthnot  in  the  suit  pend- 
ing. 

The  curator  ad  ^c  answered,  claiming  the  whole  amount  in 
controversy,  as  administrator  of  the  estate  of  Robert  Wood- 
sides,  under  appointment  of  the  probate  court  of  Wilkinson 
County,  Mississippi,  in  which  capacity  the  certificate  of  deposit 
was  received  by  him,  and  which  certificate  is  in  the  follo?nng 
words:  — 

"Received  of  Seth  Elline  five  thousand  dollars,  subject  to 
the  order  of  Robert  Woodsides,  to  be  at  his  credit  on  account. 
[Signed]  'Taynb  and  Harbison, 

"J.  L.  Arbuthnot,  Administrator. 
''New  Orleans,  March  30,  1860." 

On  the  trial  of  the  case  in  the  court  below,  both  the  plainti£F 
and  J.  L.  Arbuthnot  produced  their  respective  letters  of  ad- 
ministration, and  the  defendants,  Payne  and  Harrison,  being 
mere  stake-holders,  the  contest  is  exclusively  between  the 
Louisiana  curator  and  the  Mississippi  administrator.  It  is 
conceded,  for  the  purpose  of  arriving  at  the  real  issue  in  this 
case,  that  Robert  Woodsides,  at  the  time  of  his  demise  in 
Louisiana,  had  his  domicile  in  Wilkinson  County,  in  Missis- 
sippi, and  that  his  estate  there,  and  his  succession  here,  were 
properly  and  legally  opened  in  both  states. 

That  the  Louisiana  succession  was  properly  opened  does 
not  admit  of  a  doubt.  It  was  a  case  specially  provided  for  in 
the  act  of  the  legislature  passed  on  the  16th  of  March,  1842, 
section  1. 

And  as  regards  the  independent  action  of  succession  so 
opened,  the  opinion  of  the  court  in  Atkinson  v.  Rogers  is  di- 
rectly in  point.  It  is  there  held:  "  The  plea  to  the  jurisdiction 
of  the  courts  of  this  state,  on  the  ground  that  the  succession 
of  T.  W.  Griflen  had  been  opened  in  Amite  County,  in  the 
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state  of  MisBiBsippi,  is  not  good  in  law.  When  a  person  dies, 
leaving  property  in  two  or  more  states  or  countries,  his  prop- 
erty in  such  state  is  considered  as  a  separate  succession  for 
the  purposes  of  administration,  the  payment  of  debts,  and  the 
decision  of  the  claims  of  parties  asserting  title  thereto." 

It  is  the  deliberate  opinion  of  this  court  that  the  powers  of 
administrators  appointed  in  different  states  extend  only  to 
the  limits  of  the  soyereigns  creating  them,  and  that  neither 
allows  the  other  to  intermeddle  with  any  assets  within  their 
respective  jurisdictions.  And  had  any  exception  been  taken 
to  the  right  of  the  Bflississippi  administrator  to  stand  in  judg- 
ment in  the  case,  «re  should,  without  hesitation,  have  main- 
tained it;  but  as  It  Is,  we  shall  proceed  to  the  examination  of 
the  issue  presented. 

The  broad  question  presented  now  for  solution  is,  whether 
the  fund  held  by  Payne  and  Harrison  is  assets  in  the  Louisi- 
ana succession  or  in  the  Mississippi  estate.  It  is  urged  by  the 
curator  that  the  money,  being  on  deposit  in  the  state  of  Liou- 
isiana,  at  Woodsides's  demise,  it  is,  to  all  intents  and  purposes, 
an  asset  of  the  succession  under  his  administration;  whilst, 
on  the  other  hand,  the  administrator  contends  that  the  certifi- 
cate of  deposit,  as  he  terms  it,  being  in  a  negotiable  form  and 
in  his  possession,  belongs  to  the  Mississippi  estate.  Were  thics 
instrument  in  the  hands  of  a  bona  fide  indorsee  from  the  ad- 
ministrator, claiming  the  amount  of  this  fund,  the  question 
then  might  arise,  whether  it  was  transferable  by  indorsement, 
and  whether  the  indorsement  could  be  legally  made  by  the 
administrator,—  whether  a  payment  of  it  made  to  an  assignee 
would  be  a  valid  one.  But  as  it  is  the  administrator  himself 
who  is  prosecuting  the  claim,  is  it  not  competent  for  the  court 
to  ascertain  the  nature  of  the  title  he  sets  up,  and  how  and 
when  he  acquired  it?  Woodsides  died  on  the  14th  of  March, 
I860,  one  day  after  the  money  was  deposited  with  Payne  and 
Harrison  by  Kline;  so  that,  at  his  death,  that  sum,  with  the  bal- 
ance previously  to  his  credit  on  the  books  of  that  house,  formed 
a  part  of  his  succession  in  Louisiana.  It  is  ]\ot  shown  when 
the  evidence  of  the  deposit  by  Kline  was  tiiken  out  of  the 
state,  and  it  is  therefore  reasonable  to  presume  it  was  in  this 
state  when  the  succession  was  opened  here.  It  was  in  the 
hands  of  Kline  a  receipt  to  him,  showing  that  he  had  paid  that 
sum  for  Woodsides,  and  that  it  was  subject  to  Woodsides's 
order.  Ho  might  have  retained  this  receipt  for  his  own  pro* 
lection,  without  compromitting  himself  with  Woodsides,  who 
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would  not,  for  that  cause,  have  been  precluded  from  claiming 
any  amount  due  to  him  on  general  account  by  Payne  and  Har- 
rison, and  his  paid  drafts  on  or  receipts  to  them  would  have 
discharged  them  from  liability.  There  was  no  condition  on 
the  face  of  the  receipt  which  made  the  payment  of  the  fond 
dependent  on  its  production,  which  is  usual  in  certificates  of 
deposit  made  to  order.  If  Kline  was  willing  to  give  up  the 
receipt,  he  should  have  done  so  to  some  person  who  was  au- 
thorized to  receive  it;  and  certainly,  the  only  proper  person  to 
receive  it  was  the  curator  here;  and  the  mere  adventitious  cir- 
cumstance of  its  having  found  its  way  into  the  hands  of  the 
administrator  does  not,  we  conceivCi  vest  in  the  estate  in  lHa- 
sissippi  the  fund  in  Louisiana,  payment  of  which  might  have 
been  exacted,  with  or  without  tiie  production  of  the  receipt. 

It  is  strenuously  contended  that  it  was  competent  for  the 
administrator,  under  the  law  of  Mississippi,  to  negotiate  this 
instrument,  and  that  it  was  therefore  practically  and  legally 
an  asset  of  the  Mississippi  estate. 

We  see  nothing  in  the  law  of  Mississippi,  which  is  spread 
on  the  record,  to  show  that  fiduciary  agents  can  assign  mon- 
eyed instruments. 

Reference  is  made  on  this  point  to  the  rulings  of  the  courts 
of  New  Hampshire  and  Massachusetts;  but  in  the  absence  of 
any  lex  loci  carUraetuSy  we  shall  give  effbot  in  preference  to  the 
ruling  of  our  own  courts  on  that  subject:  See  NichoUon  v. 
Chapman^  1  La.  Ann.  22.  It  is  here  held  that  fiduciary  agents 
cannot  transfer  negotiable  assets  without  an  order  of  court; 
and  there  is  no  certainty  that  any  such  an  order  would  ever 
be  granted.  If  the  amount  of  the  receipt  could  be  paid  to  the 
administrator  at  all,  it  would  not  be  solely  on  account  of  its 
being  a  negotiable  instrument,  but  because  he  could  give  a 
valid  discharge  for  payment  of  it  made  to  him,  which  we  de 
not  think  he  could. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment of  the  court  below  be  affirmed,  costs  of  appeal  to  be  paid 
by  appellant. 

SvocEasaOTH  to  Pbopsbtt  is  Qovkrnsd  bt  Law  of  the  plaoe  where  it  if 
situated:  Paekwoo(P»  Suooudon^  43  Am.  Deo.  280,  and  note  239;  and  eee 
Goodall  V.  MarahaUf  85  Id.  472,  andnote483.  Contrary  to  the  role  ezpreaed 
in  the  principal  case,  it  is  generaUy  held  that  the  law  of  the  domicile  goT- 
ems  the  snccession  to  or  distrilnition  of  intestate's  personalty,  wtiererer  it 
may  be  situated:  Toumet  r,  DiirUn,  77  Id.  176,  and  note  181;  Pedb  ▼.  Cb^fk 
84  Id.  230.    The  priaeipal  case  is  cited  in  Swxettkm  </  IV^Iw*,  28  La» 
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23»  to  the  point  that  where  a  person  dies  leaving  property  in  two  or  moN 
■tates,  sach  property,  sitnated  in  each  state,  is  considered  a  separate  sacoea- 
•ion  for  the  pniposes  of  administration,  the  payment  of  debts,  and  decision 
of  claims  of  parties  asserting  title  thereta 

Qraitt  of  ABMunsTRATiON  aANiTOT  ExTiHD  boyond  territory  of  the  state 
in  which  it  is  granted:  Fletcher^s  Adm'r  v.  Sanden*  32  Am.  Deo.  96;  SahnKmd 
T.  PrJer,  42  Id.  204;  PodbmocftfifftteMsston,  41  Id.  341;  &  0.,  43  Id.  230;  note 
to  Jio^ineux  V.  Se^nurir,  Fanning^  A  Co.,  76  Id.  668.  The  principal  case  is 
eited  to  the  above  point  in  Maatm,  Adm'r,  ▼.  AbVv  </  NmU,  19  La^  Ann.  42; 
and  Smeoemkm  qf  Toffior,  23  Id.  23. 


Davis  u  Mzllaudon. 
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HiABorarG  AND  Opdixon  of  CkyuBT,  npon  a  subject  on  the  evidence  belora 
it»  does  not  have  the  force  and  effect  of  the  thing  adjudged,  nnless  the 
sabject-matter  be  definitely  disposed  of  by  the  decree  of  the  court. 

Tbzvdbr  in  Ofkh  Couirr  of  Thiro  I>xiiA2f dxd^  or  its  eqnivalent^  is  an  ad- 
misncQ  that  the  thing  itself  is  dne,  and  is  inconsistent  with  an  averment 
that  the  thing  is  not  dne. 

FiiSa  or  Patxsht  or  Plia  of  Tirdxb  is  inconsistent  with  a  general  de- 
nisL 

TmnxKn  of  Thihg  Claiiiid  or  Suit,  when  made  in  the  course  of  judicial 
proceedings  and  in  an  unqualified  and  unrestricted  manner,  carries  with 
it  the  presumption  which  the  law  attaches  to  a  judicial  confession;  but 
when  such  tender  is  made,  not  of  the  thing  claimed,  but  of  ■ftwmtliiiig 
else^  with  a  special  reeervation  of  all  legal  rights,  and  with  the  special 
defense  that  the  thing  clainied  is  not  due,  and  when  such  tender  is  not 
accepted  as  made,  it  does  not  have  that  conclusive  effSsct. 

Aonoir  for  DnoHimoN  of  Pbicr  fob  BxnoiXNOT  will  not  lie  where  land 
fronting  on  a  bayou  is  sold  by  described  metes  and  bounds,  except  the 
rear  boundary,  which  is  not  defined,  as  containing  a  certain  number  of 
avpents.  In  such  case  the  sale  is  one  jmt  aoenkumm^  the  depth  of  the 
land  is  presumed  to  be  forty  aipents,  and  the  vendee  takes  aU  the  land 
within  the  boundaries  mentioned. 

The  opinion  contains  the  fEtcts. 

iMce/^^  for  the  plaintiff  and  appellant. 

Dueroa  and  DufouTj  for  the  defendant. 

By  Court,  Ilslby,  J.  This  is  an  injunction  suit,  sued  by 
Charles  H.  Davis,  out  of  the  second  judicial  district  court  of 
the  parish  of  St.  Bernard,  to  stay  proceedings  via  exectUiva^ 
which  B.  L.  Millaudon  was  carrying  on  in  the  same  court,  for 
the  collection  of  a  mortgage  note,  given  by  Davis  in  part  pay- 
ment of  the  price  of  the  Coiron  estate,  which  is  described  in 
the  act  of  sale  from  B.  L.  Millaudon  to  C.  L.  Davis,  as  follows: 
*' A  certain  suffar  plantation  known  by  the  name  of  Coiron's 
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estate,  at  about  three  miles  from  the  river  Mississippi,  said 
parcel  or  tract  of  land  being  and  lying  on  both  sides  of  the 
said  Bayou  auz  BoBufs,  and  measuring  1,520  arpents,  and 
being  bounded  on  both  sides  of  the  said  bayou,  on  the  upper 
line  by  land  belonging  to  the  estate  of  Joseph  Ramirec,  and 
on  the  lower  line  by  land  belonging  to  the  heirs  of  Joseph 
Sanchez";  besides  other  property  on  and  thereunto  attached, 
the  price  of  the  whole  property  in  block  being  a  fixed  one^ 

This  is  the  second  time  that  this  case  is  presented  to  the 
supreme  court  for  its  decision  (see  14  La.  Ann.  868);  and  as 
great  reliance  is  placed  by  Davis  on  the  enunciation  by  the 
late  supreme  court,  of  certain  principles,  as  final  on  the  par- 
ticular points  passed  on,  and  as  having  on  those  points  the 
force  and  effect  of  rea  judicata^  it  becomes  necessary  to  deter- 
mine now  whether  this  position  be  a  tenable  one. 

On  examining  the  decretal  part  of  the  judgment  on  the  first 
appeal,  we  find  that  it  merely  avoids  and  reverses  the  judg- 
ment of  the  lower  court,  and  remands  the  case  for  further  pro- 
ceedings, according  to  law. 

In  Pepper  v.  Dunlap^  5  La.  Ann.  200,  it  was  held  "  that  the 
reasoning  and  the  opinion  of  a  court,  upon  a  subject  on  the  evi- 
dence before  it,  does  not  have  the  force  and  effect  of  the  thing 
adjudged,  unless  the  subject-matter  be  definitely  disposed  of 
by  the  decree  of  the  court.''  And  T?umps(m  v.  MyhMj  4  La. 
Ann.  206,  is  upon  the  same  point  and  to  ^e  same  effect. 

Marcad^,  vol.  5,  p.  886,  says:  "Quant  au  point  de  savoir 
quand  il  y  a  rea  judicatay  il  est  assortment  bien  simple,  qpoique 
controversy.  La  raison  d'accord  avec  les  textes  et  I'aiitorit^ 
de  Pothier,  dit  assez  que  d^s  ISl  qu'um  jugement  est  prononc^, 
d^  Ik  que  le  point  litigieux  est  judiciairement  d^id^,  il  y  a 
res  judicata.  D  est  clair,  au  surplus,  que  la  chose  jug^  n'ex- 
iste  jamais  que  dans  le  dispositif  du  jugement,  non  dans  ses 
motifs  (qui  ne  pourraient  etre  consults  k  cet  egard  que  pour 
expliquer  le  sens  d'un  dispositif  obscur);  et  seulement  dans 
les  parties  de  ce  dispositif  qui  m^ritent  vraiment  ce  nom  par- 
cequ'elles  tranchent  la  contestation,  et  non  dans  cellos  qui  ne 
pr^senteraient  que  des  ^nonciations."  See  also  Jackson  v.  Tier- 
nan^  15  La.  485;  Josephine  v.  LeSj  6  Wheat  109. 

This  court  has,  therefore,  no  hesitation  in  sajdng  that  all  the 
matters  presented  to  it  in  this  case,  whether  arising  out  of  the 
pleadings  or  the  evidence  adduced,  remain  under  its  entire 
control,  unshackled  by  any  previous  action  thereon,  when  it 
was  examined  on  the  first  appeal.    The  opinions  and  Mtet 
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dicta  of  our  predecessors,  particularly  in  suits  which  have  once 
been  submitted  to  them,  and  are  again  before  this  court  for 
revision,  are  entitled  to  and  will  always  receive  due  considera- 
tion; but  as  the  late  court  retained  supervisory  power  over  all 
the  questions  involved,  so  will  this  court  exercise  the  same 
power  discreetly,  if  the  ends  of  justice  can  be  thereby  sub- 
served. 

The  first  question,  then,  is  as  to  the  legal  e£fect  of  the  ten- 
der by  Millaudon  of  other  lands,  to  supply  the  deficiency  in 
the  tract  sold  by  him  to  Davis;  and  on  this  point  we  are  con- 
strained to  differ  firom  the  late  court,  which,  however,  only 
passed  on  it  incidentally,  in  connection  with  a  motion  for  a 
continuance,  which  had  been  overruled  in  the  district  court. 
The  court,  argi^ndoy  on  this  point  held  ''that  the  plea  of  ten- 
der was  an  admission  of  the  dedciency  in  the  quantity  of  the 
land  sold,  and  was  inconsistent  with  the  plea  of  the  general 
issue,  and  this  inconsistency  was  not  avoided  by  the  defend- 
ant's declaration  that  he  did  not  intend  to  waive  the  benefit  of 
the  latter  plea.'' 

A  tender  in  open  court  of  the  thing  demanded,  or  its  equiv- 
alent, is  certainly  an  admission  that  the  thing  itself  is  due, 
and  is  consequently  inconsistent  with  an  averment  that  the 
thing  is  not  due.  It  has  ever  been  held  that  the  plea  of  pay- 
ment is  inconsistent  with  a  general  denial;  and  a  plea  of  ten- 
der cannot  be  less  so. 

After  the  rendition  of  the  judgment  remanding  the  case, 
Millandon,  by  an  ex  parte  proceeding,  withdrew  his  tender 
(which  he  could  not  do  to  affect  any  right  Davis  might  have 
acquired  under  it),  but  which  he  does  not  urge:  See  Boatner 
y.  Scotty  1  Bob.  (La.)  546;  Kohn  v.  Marsh,  3  La.  48. 

We  will  therefore  proceed  to  examine  the  very  important 
question,  whether  the  qualified  tender  of  other  lands,  with  a 
concurrent  reservation  of  all  legal  rights,  and  the  special  plea 
that  he,  Millaudon,  was  not  legally  liable  for  the  deficiency, 
because  the  sale  to  Davis  was  one  per  averritmemj  precluded 
him  from  availing  himself  afterwards  of  that  defense. 

The  tender  of  a  thing  claimed  in  a  suit,  when  made  in  the 
course  of  judicial  proceedings  and  in  an  unqualified  and  un- 
restricted manner,  carries  always  with  it  the  presumption 
which  the  law  attaches  to  a  judicial  confession;  but  when  such 
tender  is  made,  not  of  the  thing  claimed,  but  of  something 
else,  with  a  special  reservation  (if  the  tender  is  not  accepted  as 
made)  of  all  legal  rights,  and  with  the  special  defense  that  the 
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thing  actually  claimed  is  not  dae,  we  cannot  give  to  a  tender 
BO  made  the  conclusive  effect  claimed  for  it  by  Davis.  It  was 
virtually  an  offer  on  the  part  of  Millaudon  to  buy  his  peace, 
and  to  put  a  stop  to  litigation.  If  it  amounted  to  anything  at 
all,  as  an  admission,  it  did  not  go  to  the  extent  that  the  thing 
claimed  was  due;  but  simply  admitted  that  there  was  a  defi- 
ciency in  the  measurement  of  the  land  sold,  but  it  did  not  pre- 
clude the  party  from  using  the  defense  on  which  he  relied,  if 
his  specific  offer  was  not  accepted:  See  Hough  v.  VicherSy  6  La. 
Ann.  724;  Paillet,  Manuel  de  Droit,  note  17  to  art.  1356  N.  C; 
Merlin,  verbo  Confession,  sec.  3;  Brunoman,  ad.  1.  28. 

The  main  question  is  now  reached,  whether  the  sale  firom 
B.  L.  Millaudon  to  Davis  was,  or  was  not,  one  per  avenionenu 
The  description  in  the  notarial  act  of  sale  is  the  Coiron  estate, 
lying  on  both  sides  of  the  bayou  Terre  aux  BcBuf,  between  the 
plantations  of  Jos^  Ramirez  and  that  of  the  heirs  of  Sanchez. 
The  length  of  the  lines  fronting  on  the  bayou  is  not  given,  but 
the  superficial  area  of  the  property,  amounting  to  1,625  arpents, 
is  expressed. 

The  circumstance  that  gives  rise  to  the  controversy  now 
under  consideration  is,  that  in  the  description  of  the  property 
sold,  no  rear  boundary  is  defined;  but  that  is  an  incident  so 
common  in  the  sale  of  lands  lying  on  the  rivers  and  bayous 
of  this  state,  the  primordial  tities  to  which  extend  to  the  ordi- 
nary depth  of  forty  arpents;  that  when  in  sales  or  other  trans- 
fers of  .lands  so  situated  no  mention  is  made  of  the  depth, 
that  depth  is  always  presumed. 

It  was  so  held  in  Carraby  v.  De9maTej  7  Martin,  N.  S.,  664, 
by  Judge  Martin  (than  whom  no  one  was  better  acquainted, 
from  long  practical  experience,  with  the  mode  in  which  rural 
property  so  situated  was  usually  described),  and  he  therein 
says:  "  In  sales  of  lands  on  the  Mississippi,  the  tract  is  some- 
times described  by  the  extent  of  its  front  and  the  names  of  the 
owners  of  the  tracts  above  and  below.  Nothing  is  said  of  the 
owner  of  the  tract  in  the  rear,  because,  generally,  the  tract 
extends  to  another  stream,  or  to  an  uncultivated  swamp.  In 
such  a  sale,  the  ordinary  depth  of  forty  ar])ents  is  presumed 
as  that  which  the  vendor  possessed,  unless  the  contrary  is 
shown.  The  question  is  one  of  intention  as  to  depth,  in  the 
solution  of  which  the  court  is  aided  by  the  situation  of  the 
land  and  the  price,"  etc.  The  length  of  the  front  lines  of 
the  Coiron  estate  was  not  mentioned  in  the  act  of  sale;  but  it 
can  haidly  be  doubted  that,  in  the  sale  of  such  a  property,  the 
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vendee  oould  have  been  ignorant  of  it;  and  the  area  being  set 
forfh,  the  depth  of  the  tract  oould  be  readily  ascertained.  Had 
the  lateral  lines  run  parallel  to  each  other  on  both  sides  of  the 
bayou,  there  could  have  been  no  deficiency  at  all.  The  diffi- 
culty is  caused  by  the  converging  eastern  boundary  line  on  thu 
norlii  side  of  the  bayou;  but  as  Davis  bought  the  land  lyith 
special  reference  to  that  boundary,  he  must  be  presumed  to 
have  known  in  what  direction  it  ran.  There  is  probably  no 
subject  which  has  given  cause  more  frequently  for  judicial 
investigation  than  that  arising  under  articles  2471  and  850  of 
the  civil  code.  Our  reports  teem  with  examples  as  to  what  do 
and  what  do  not  constitute  sales  per  aversionem;  and  it  is 
therefore  not  difficult  to  determine  whether  the  sale  of  the 
Coiron  estate  belongs  to  that  class  or  not.  Among  the  numer- 
ous cases  to  which  our  attention  has  been  directed,  and  which 
have  otherwise  fallen  under  our  observation,  there  are  some 
very  similar,  if  not  analogous,  in  their  main  features,  to  that 
of  Uie  Coiron  estate;  and  they  were  all  deemed  sales  per  aver- 
Monem. 

We  give  below  the  descriptions  contained  in  the  sales,  ex- 
tracted in  each  of  the  following  cases: — 

1.  In  Brazeale  and  Sewell  v.  Borcklcm,  16  La.  835,  as  follows. 
''A  certain  tract  or  parcel  of  land  on  which  the  said  Perot  and 
wife  reside,  situate  in  the  parish  of  Natchitoches,  on  both  sides 
of  the  Red  River,  containing  about  220  arpents,  bounded  above, 
on  both  sides  of  the  river,  by  lands  of  the  purchasers,  and  below, 
on  the  left  (of  the  bayou),  by  lands  belonging  to  them,  and  on 
the  right  (of  the  bayou)  by  land  of  Antoine  Lenoid." 

In  Pr^ean  v.  Qirofij  19  La.  423,  as  follows:  ''One  tract  of 
land  lying  situate  in  the  parish  of  St.  Martin,  at  Cote  Oelfe, 
containing  four  arpents  in  front,  with  the  depth  that  may  be 
about  thirty-five  or  forty  arpents,  the  front  of  the  said  tract 
beginning  at  the  extremity  of  the  land  of  Pierre  Giroir,  bounded 
on  the  one  side  by  the  lands  of  Baptiste  Comeaux,  and  on  the 
other  side  by  the  lands  of  Madame  Clark  Beaton." 

In  SauUt  V.  TrSpagnierj  2  Rob.  (La.)  358,  as  follows:  "Ce 
qui  compose  Men  Thabitation  mentionn^e  aux  pr^sentes,  de 
dixsept  arpents  de  face  au  fleuve,  sur  une  profondeur,  qui 
sera  d^termin^  par  les  titres  ce  qui  agre^  k  I'acqu^reur, 
bomde  dans  sa  ])fijrtie  sup^rieure  par  I'habitation  Dieudonne, 
et  dans  sa  partie  inf^rieure  par  celle  de  Mme.  Veuve  Delhom« 
mer." 

In  Niehoies  v,  Adams^  9  La.  Ann.  117,  as  follows:  "A  tract  of 
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land  situate  in  this  parish  (Pointe  Couple),  at  a  place  called 
Village^  where  the  said  vendor  now  resides,  containing  twenty- 
six  arpents  front,  and  hounded  above  by  land  of  Elijah  Adams, 
and  below  by  land  of  Marcelin,  f.  m.  c,  with  a  special  reserva- 
tion of  four  superficial  arpents  from  the  upper  line,  which  four 
acres  have  been  sold  by  the  present  vendor  to  0.  F.  Homsby; 
the  tract,  object  of  this  sale,  containing,  after  the  above  reser- 
vation, eight  hundred  and  fifty  superficial  arpents,  more  or 
less.  This  land  fronts  on  the  Mississippi  River,  as  appears  by 
titles  referred  to." 

In  no  one  of  the  case  cited  is  there  any  reference  whatever 
to  a  rear  boundary. 

Wherever,  as  in  many  of  the  cases  referred  to,  the  tracts 
sold  are  of  triangular  form,  with  front  and  lateral  boundaries 
described,  or  when,  as  principally  in  the  sale  of  town  lots,  all 
the  boundaries  are  described,  they  necessarily  fiEdl  within  the 
class  of  sales  termed  per  aversumem. 

But  it  will  be  seen  that  in  almost  every  case  which  were 
pronounced  not  sales  per  aversionemy  no  boundary  whatever, 
or  only  one,  was  given. 

It  was  so  in  Laeour  v.  Watsofiy  12  La.  Ann.  216;  Fisk  v.  Flemr 
ming^  15  La.  206;  Hall  v.  NevUy  8  La.  Ann.  827;  Bayce  v.  Cage, 
7  Id.  678;  and  they  were  necessarily  excluded  from  that  class 
of  sales. 

The  sale  of  the  Ch>iron  estate  was  that  of  a  specific  thing 
for  a  whole  price  in  block;  and,  as  it  was  held  in  Jackson  v. 
Barringerj  16  Johns.  363,  Davis  ''  must  be  presumed  to  have 
known  what  land  was  contained  in  the  expressed  boun- 
daries." 

The  identical  question  as  to  the  character  of  this  sale  has 
been  already  solved  by  the  late  supreme  court  in  the  case  of 
MUla/udon  v.  Davisy  14  La.  Ann.  808.  In  that  case  Davis  sets 
up  the  defense  of  quanti  minoris  against  L.  Millaudon,  who 
was  prosecuting  his  claim,  on  a  mortgage  note,  bearing  on  the 
Goiron  estate,  the  payment  of  which  Davis  had  assumed,  as  a 
part  of  the  price  of  that  property. 

From  what  precedes,  and  in  view  of  what  we  deem  a  fair 
legal  construction  of  articles  2471  and  860,  Civil  Code,  enacted, 
in  all  probability,  with  a  special  view  to  the  peculiar  topography 
of  the  country,  we  conclude  that  the  sale  of  the  Coiron  estate 
was  one  per  aversionem. 

Our  attention  has  been  called  to  several  bills  of  exception 
spread  upon  the  record;  but  as  they  all  relate  to  the  claim  of 
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Davis  for  a  diminntioii  of  price,  which  we  do  not  sastain,  we 
do  not  deem  it  necessary  to  pass  on  them. 

The  judgment  of  the  district  court  must  be,  therefore,  af- 
firmed. 

It  is  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  lower  court  be  aflSrmed,  at  the  costs  of  the  appellant 


QpzHfON  DELtwxBMD  VT  CooxT  does  Dot  oonstttate  the  judgment:  Bmuim 
▼.  WilHaniMt  73  Am.  Deo.  066;  and  the  judgment  doee  not  work  en  eetoppel 
ee  to  m«tten  inferred  only  by  argnment  from  it:  Lomg  y.  Bamga$f  38  Id.  694. 
See  BbMdtmoft  y.  Oreegt  36  Id.  171.  Jadgmente  ere  oonolnaiYe  only  ee  to  the 
metterB  end  merite  ectoally  paaaed  npon:  OarroU  y.  JokiMom,  35  Id.  272; 
Mo$b^  Y.  Watt,  65  Id.  71;  Lord  y.  Ckadbourne,  66  Id.  290;  Chifin  y.  Se^mimr, 
» Id.  396. 

TtHDXR  Admits  Leabixjtt  ob  Ihdxbtxdnibs  to  the  emoimt  of  the  sam 
tendered:  JMnk  y.  Ooe^  61  Am.  Deo.  141,  and  note  146. 

Tbhpxr  to  bb  VALm  mubt  be  UNOOinornoHAL:  Brown  y.  OUmore,  22 
Am.  Dec.  223;  Brootlffn  Bank  y.  De  Chauw,  35  Id.  669;  HoUtm  v.  Brown,  46 
Id.  148;  note  to  Moynahom  y.  Moore,  77  Id.  470. 

EvmxNOB  or  Patmbmt  n  LfADmaazBUB  nnder  a  general  denial:  MeKgrmg 
Y.  ByU,  69  Am.  Dec  696^  and  note  706;  RumM  y.  Fab^oti,  61  Id.  629^  note 
4»1. 

Aonoir  iob  Abatimbit  in  Pbiob  for  deficient  in  qnanttty  of  land  eold» 
when  will  lie:  HwrHay.  SUl,  68  Am.  Deo.  202;  and  note;  BObnapr.  8oak^, 
«7  Id.  120^  and  note;  BadAr.  Fl^  76  Id.  109,  aad note  114. 


City  of  Nbw  Oblbans  v.  Halfin. 

117  Looihaiia  Akvual,  ]&| 

It  d  'BEwmmED,  nr  Absbiob  of  Pboot  to  the  oontmy,  thai  citj  anilioritiae 
have  complied  with  the  reqnirementa  of  lew  in  »»*^«g  a  oontraet  for  the 
peYing  of  dtj  streeta. 

&r  Ab8BI€B  or  PBoor  or  Fbaud»  aooeptaaoe  by  dtj  of  aathoriaed  oontraot 
woiIe,  upon  the  oertifjeate  of  a  pnhlio  offioer  thai  it  wae  H^itiy  done^  ie 
prtmafttek  eridenoe  m  faYor  of  the  ei^ae  to  the  completion  and  manir 
in  whioh  the  week  wae  performed. 

Thb  apinion  contains  the  facts. 

MePheeterSj  for  the  plaintiff. 

HaynsSf  for  the  defendant  and  appellanl 

CuvdUer  and  FuBeUer^  for  the  warrantor. 

By  Courty  Howell,  J.  The  defendant  has  appealed  horn  a 
judgment  condemning  him  to  pay  the  cost  of  paving  the  stieei 
in  front  of  his  property. 
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The  answer,  besides  the  general  issue,  denies  that  the  paving 
is  made  in  conformity  with  the  adjudication  and  ordinance,, 
and  denies  the  constitutionality  of  the  law  and  the  proceedings 
under  it,  by  which  defendant  is  made  liable  for  the  work. 

On  motion  for  a  new  trial  it  is  urged:  1.  That  the  law  under 
which  the  paving  has  been  done  is  unconstitutional;  2.  That 
there  was  no  evidence  offered  by  plaintiff  that  all  proceedings 
under  the  act  had  been  complied  with. 

The  first  point  we  do  not  consider  an  open  question,  the  con* 
stitutionality  of  this  legislation  having  been  long  recognized 
in  our  jurisprudence:  See  10  La.  Ann.  59,  and  authoritieB 
there  cited. 

The  second  point  might  present  some  difficulty  under  the 
full  and  specific  allegations  of  the  petition  and  the  general 
denial,  had  not  the  answer  virtually  admitted  the  passage  of 
the  ordinance  and  the  adjudication  to  plaintiff  and  joined  issue 
specially  on  the  allegations  as  to  the  manner  in  which  the 
work  is  done  and  the  constitutionality  of  the  laws  and  ordi* 
nances,  while  it  is  silent  as  to  the  observance  of  these  formal- 
ities. It  has  been  held  that,  in  the  absence  of  proof  to  the 
contrary,  it  will  be  presumed  that  the  city  authorities  have 
complied  with  the  law  in  this  respect:  16  La.  Ann.  376. 

Everything  up  to  signing  the  contract  has  to  be  done  by  or 
under  the  direction  of  public  officers,  in  whose  favor  such  pre- 
sumption exists;  and  as  the  law  requires  a  public  officer  to 
accept  the  work,  and  certify  to  its  being  rightly  done,  it  is  con- 
sidered that,  in  the  absence  of  proof  of  firaud,  the  acceptance 
by  such  officer  of  the  work,  which  the  city  is  authorized  to 
contract  for,  is  prima  fade  evidence  as  to  its  completion  and 
the  manner  in  which  it  is  done:  14  La.  Ann.  297. 

In  this  case,  the  contract  and  specifications,  the  certificate 
of  the  city  surveyor  and  his  testimony,  are  in  evidence,  and 
until  some  rebutting  proof  is  adduced,  the  defendant  must, 
under  the  pleadings  and  the  foregoing  principles,  be  bound. 

This  is  not  a  case  in  which  damages  should  be  allowed  foi 
a  fiivolons  appeal. 

Judgment  affirmed,  with  costs. 
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State  v.  Posey. 

[17  L0I7ISI1.1IA.  ANHUAI.,  9B8.] 

Whebs  TiBiia  OF  CouBT  ABB  FtzBD  BT  Law  for  the  trial  cf  soitB,  a  judge 
cazmot  adopt  or  enf  oroe  a  role  of  court  allowiiig  only  oertain  caaae  to  be 
tried  at  a  particnlar  term. 

JiTDQB  OAMVOT  Rbfoib  Biobt  OF  JUDGMENT  by  default  accorded  by  law  to 
plaintifll 

CONnNUAHOB  OF  OaBB  18  EOT  WIIBDI'  DlBCBSnOE  OF  OOUBT,  ezOOpt  UpOD 

the  showing  by  the  partiee  to  the  aotun  reqnized  by  law. 
JuDioxABT  OF  LouisiAEA  18  EOT  ET  Ck>M8rJTUTX0E  inveeted  with  IflgidatiTe 

powers.    It  has  no  aathori^,  l^  iti  mlea,  to  deprive  the  ottiaan  ctf  hie 

legal  rights. 
JuDiOEABT  MUST  CoHiOBM  TO  Law  A8  It  SxAESfl^  and  if  the  dtiMn  deaiiei 

relief  from  a  statnte  which  woriDi  an  injnzy,  or  preventi  a  proper  admin- 

irtratioa  of  jnstiee^  he  most  apply  to  the  law-makiiig  power,  and  not  to 

theooDTts. 

The  feujts  are  stated  in  the  opinion. 

By  Court,  Hthan,  C.  J.  The  relatrix,  Mary  E.  Tooireatiy 
avers  that  in  September,  1865,  she,  as  tutrix  of  her  minor 
children,  instituted  suit  in  the  fifth  judicial  district  court,  for 
the  parish  of  East  Feliciana,  against  David  S.  Rhea,  for 
12,851.95,  with  interest. 

That  on  the  second  day  of  the  term  of  the  court,  in  October, 
1865,  the  case  being  then  ripe  for  default,  she  asked  for  a  judg- 
ment by  default  against  defendant,  Rhea. 

That  the  judge  refused  to  grant  the  same,  and  continued  the 
case,  although  defendant  had  failed  to  appear  or  answer,  or 
make  a  legal  showing  for  a  continuance;  and  that  the  court 
was  thus  closed  against  her. 

She  prays  that  the  judge  be  ordered  to  show  cause  why  he 
did  not  proceed  to  hear  and  determine  the  case  according  to 
law;  and  that  a  mandamuB  be  issued,  ordering  the  judge  to 
try  the  same  without  delay. 

The  judge's  response  is,  that  he  had  adopted  a  rule  for  the 
term  (and  that  under  similar  circumstances  he  would  renew  it 
at  another  term),  *'  that  no  cases  should  be  tried  except  consent 
and  criminal  cases  and  matters  of  succession";  that  he  was 
induced  thereto  by  reason  of  the  distress  of  the  people,  and  for 
the  proper  administration  of  justice;  because  of  a  petition  of 
a  large  majority  of  the  people  of  the  parish,  a  resolution  of  the 
police  jury,  a  memorial  of  the  grand  jury,  and  an  application 
of  the  members  of  the  bar. 

The  papers  filed  by  the  judge  show  the  deplorable  condition 
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of  the  country,  the  result  of  the  war;  but  neither  the  papers 
nor  the  answer  of  the  judge  show  a  legal  justification  for  hi» 
refusal  to  try  cases. 

The  legislative  power  has  established  terms  of  courts  for  the 
trial  of  suits. 

It  has  stated  that  a  plaintiff  may,  on  motion,  take  judgment 
by  default  against  a  defendant,  if  he  appear  not,  within  a  pre- 
scribed delay:  Code  of  Practice,  310.  The  defendant  did  not 
appear  within  the  delay,  neither  did  he  ask  for  further  time 
to  answer;  yet  the  judge  refused  the  right  of  judgment  by 
default,  accorded  by  law  to  plaintiff. 

It  has  also  stated  that  it  is  not  in  the  discretion  of  the  court 
to  grant  a  continuance  of  a  case,  except  a  party  applies  for  it> 
and  alleges  sufficient  cause  to  justify  the  same:  See  article  of 
the  Code  of  Practice,  468.  This  article  of  the  code  does  not 
give  to  the  judge  authority  to  continue  a  rase  because  a  party 
applies  for  the  same.  The  party  applying  must  show  some 
justification  in  his  application;  tiiat  is,  some  probability  that 
injustice  might  be  done  him  in  the  result  of  a  trial,  if  forced 
upon  him,  which  he  might  avoid  by  having  time  to  prepare. 

On  such  a  showing  only,  of  the  parties  to  a  suit,  does  the 
article  give  to  the  judge  the  right  of  deciding  in  his  discretion 
whether  or  not  a  continuance  should  be  granted. 

In  this  case  the  judge  has,  without  even  a  request  from 
either  party,  arbitrarily  forced  a  continuance.  He  has  yielded 
to  solicitations  of  persons,  not  parties,  and  deprived  relatrix  of 
the  legal  right  of  trial  of  her  cause. 

The  judiciary  is  not  by  the  constitution  invested  with  legis* 
lative  powers.  It  has  no  authority  to  deprive  the  citizen,  by 
its  rules,  of  his  legal  rights. 

The  judge  must  conform  to  the  law,  though  he  should  think 
that  thereby  certain  citizens  would  be  injured,  or  that  its  pro- 
visions  do  not  exactly  come  up  to  a  proper  administration  of 
justice.  If  the  citizens  desire  relief  by  the  alteration  of  the 
law,  for  the  administration  of  justice,  they  must  apply  to  the 
law-making  power,  and  not  to  the  judiciary. 

The  Hon.  R.  T.  Posey,  district  judge  of  the  fifth  judicial  dis* 
trict  for  the  parish  of  East  Feliciana,  having  refused,  in  con* 
travention  of  the  legal  rights  of  relatrix,  to  grant  a  judgment 
by  default  in  the  case  of  Tooreau  v.  Rheaj  and  to  try  the  same^ 
it  is  ordered  in  the  name  of  the  state  of  Louisiana  that  said 
judge  set  aside  the  continuance,  and  proceed  in  the  oase 
according  to  law. 
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RuLS  or  CouBT  a  Quboktosaxe  to  Law,  and  in  case  of  conflict  the  Uw 
will  prevail:  Suddens  Adm'r  y.  Roid^^rd,  66  Am.  Deo.  240. 

PowBR  ov  GouBT  TO  Gbaiit  CoimNirANoa  ov  Cabs:  Stevetuon  v.  Sherwood^ 
74  Am.  Deo.  140,  and  extended  note  141  et  eeq.;  Shamds  ▼.  Mfers,  74  Id. 
236;  McDamklv.  Staie,  47  Id.  93,  and  note  101. 

Each  Depabiicskt  ov  GovK&iniEiST,  within  its  proper  oonstitational 
sphere,  acts  independently  of  both  of  the  others;  neither  can  control  nor  die- 
^Ate  to  the  other:  PeopU  ▼.  Biaaell,  68  Am.  Deo.  691,  and  note  696. 

RmxDT  lOB  Unjust  or  Unwibs  Leoislatiok  is  not  to  be  administered 
by  the  courts.  It  remains  in  the  hands  of  the  people:  People  y.  Maifor  efc  ^ 
^root^  66  Am.  Deo.  266.  The  courts  haYO  no  right  to  determine  the  wis» 
dciDf  poUoy,  or  expediency  of  statntes:  Wmter  v.  Joneit  64  Id.  379;  Moom  y. 
FcosK  62Id.  666;  JfoAooMr  y.  ^ooe^  48Id.  706. 


Schmidt  v.  Babkbb. 

(17  LOUISIAIIA  AHHUAI^  ttLl 

Deposit  d  mot  Bsal  Dxpobit,  bnt  a  loan  for  the  use  of  the  banker,  when 
^he  deposit  is  an  inegnlar  one,  and  in  the  absence  of  any  special  agree- 
ment  between  the  banker  and  depositor;  as,  when  an  aoconnt  is  kept; 
where  money  is  deposited  in  bank  to  be  drawn  oat,  not  in  the  identical 
fond  deposited;  where  money  deposited  is  mingled  with  tiie  cash  assets 
of  the  bank,  and  need  indifferently  therewith. 

iBBaovLAB  Dbfobxt  OF  MoNST  IN  Bank,  in  the  absence  of  any  special 
agreement  between  the  banker  and  depositor,  is  merely  a  loan  for  the 
use  pf  the  banker.  Snch  deposit  transfers  the  property  to  the  loanee, 
and  the  relation  between  the  bank  and  its  enstomers  is  simply  one  of 
debtor  and  creditor. . 

Court  wnx  not  Lend  m  An>  to  Sxitlb  DuruTis  relatiYe  to  invalid 
eontraets.  It  will  notice  their  illegality  ex  offieb^  and  allow  it  without 
any  plea  at  any  stage  of  the  proceedings. 

pABum  CANNOT  BB  Hbard,  Who  Ask  RnjXF  ttoak.  Yiolatioii  of  law.  They 
are  left  where  their  oondnct  has  pUoed  them,  and  m  jMra  eoaisei  mefior 
etd  conditio  poeeedoidi$m 

Cobtkaot  IB  Void  WmcH  Dbpxniw  upon  Condition  op  Thino  impossible, 
oomra  hotnoe  mores^  or  prohibited  by  law. 

Pabtt,  Who  Bends  ITtii8Kt.f  Unwilunolt  and  under  restraint,  is  not 
deemed,  in  the  «ye  of  the  Uw,  a  participant  in  an  iUioit  ooYenant. 

PLAnrmnr  must  not  Appbab,  pbom  his  Own  Showino,  to  have  yoIob- 
taiily  infringed  the  Uw  of  the  land;  if  he  does,  he  oannot  avail  hinsell 
ef  the  aid  ctf  a  court  to  enforce  a  contract  made  in  opposition  to  Uw. 

Thx  opinioQ  states  the  facts. 

Dttfonl  a/nd  Homor^  for  the  plaintiff. 

Bathetj  pro  b$j  for  the  defendant  and  appellant. 

By  Conrt,  Ilslet,  J.    The  plaintiff  claims  from  the  defend- 
ant^  as  the  owner  of  the  Bank  of  Commerce,  in  New  Orleans, 
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the  sum  of  four  hundred  dollars,  being  the  balance  which  he 
ayers  to  be  due  to  him,  on  moneys  deposited  by  him  in  said 
bank,  between  the  seventeenth  day  of  January  and  the  first 
day  of  April,  1862.  He  complains  that  this  balance  is  due 
and  payable  to  him  in  legal-tender  notes  of  the  United  States, 
but  that  the  said  defendant  has  illegally  and  wrongfully,  with- 
out his  consent,  caused  the  plaintiff's  bank-book  to  be  bal- 
anced, as  a  balance  of  account  in  Confederate  notes,  which  the 
plaintiff  himself  terms  'Hhe'  treasonable  issue  of  rebels  in 
arms  against  the  United  States." 

All  these  allegations  are  traversed  by  the  defendant,  who, 
however,  admits  that  the  said  balance  is  correct  as  to  amount, 
but  sets  up,  in  his  defense,  a  special  contract,  by  which  he 
avers  that  deposits  were  received  in  his  bank,  at  the  period 
stated,  only  on  the  condition  that  the  amount  was  to  be  drawn 
for  in  Confederate  currency.  And  he  further  specially  avers 
that  the  balance  of  account  was  struck  in  the  manner  alleged 
by  the  plaintiff,  with  his  full  knowledge,  and  at  his  special 
request. 

The  only  question  at  issue,  then,  between  the  parties  is  the 
mode  in  which  the  admitted  balance  is  to  be  drawn  out  of  the 
bank,  in  legal-tender  notes  or  in  Confederate  notes. 

In  the  absence  of  any  special  agreement  or  understanding 
between  a  banker  and  a  depositor,  when  the  deposit  is  an 
irregular  one;  when  an  account  is  kept;  where  moneys  are 
deposited  in  bank,  to  be  drawn  out,  not  in  the  identical  funds 
deposited;  where  moneys  deposited  are  mingled  with  the  cash 
assets  of  the  bank,  and  used  indifferently  with  his  own, — the 
relations  between  a  bank  and  its  depositors  are  well  and  defi- 
nitely fixed  by  our  own  law  and  jurisprudence,  and  by  that  of 
other  countries  in  which  business  is  transacted  with  such  insti- 
tutions. 

Such  deposits  are  not  real  deposits,  but  are  loans  for  use  to 
the  banker.  The  money  so  deposited  transfers  the  property 
to  the  loanee;  and  the  relation  between  a  bank  and  its  cus- 
tomers, in  regard  to  irregular  deposits  so  made,  is  simply  one 
of  debtor  and  creditor:  See  L.  C,  arts.  2904,  2883,  2934,  2864; 
see  the  case  of  MattkewSy  Firdey^  &  Co,  v.  Creditors^  10  La. 
Ann.  343;  and  that  of  Sims  v.  Bean,  10  Id.  34G;  Grant  on 
Banking,  1;  Marine  Bank  v.  FuUwi  Bank,  2  Wall.  252. 

But  the  defendant  relies  on  his  contract  with  the  plaintiff; 
and  if  the  agreement  is  a  legal  one,  he  might  well  invoke 
article  1940,  Civil  Code;  which  says  that  'Megal  agreements 
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having  the  effect  of  law  upon  the  parties,  none  but  the  parties 
can  abrogate  or  modify  them,  and  it  is  inenmbent  on  courts  to 
give  legal  effect  to  all  such  contracts,  according  to  the  true 
intent  of  all  the  parties."    See  section  2  of  the  same  article. 

What  was  the  agreement  between  these  parties?  It  is  that 
produced  by  the  plaintiff  himself;  and  it  precedes  in  the  bank- 
book the  statement  of  the  account.    It  is  as  follows:  — 

'^  Bank  of  Commerce,  New  Orleans,  January  17,  1862.  De- 
posits in  this  bank  are  received  only  on  condition  that  the 
amount  is  to  be  drawn  in  Confederate  currency";  and  the  cur- 
rency is  what  the  plaintiff  himself  calls  the  tareasonable  issue 
of  rebels  in  arms  against  the  United  States. 

This  court  has  often  held  that  it  will  not  lend  its  aid  to  set- 
tle disputes  relative  to  contracts  reprobated  by  law.  It  will 
notice  their  illegality  ex  officio^  and  allow  it  without  any  plea 
at  any  stage  of  the  proceedings.  Parties  cannot  be  heard  who 
ask  relief  firom  a  violation  of  law.  The  law  leaves  them  where 
their  conduct  has  placed  them,  and  in  pari  causa  mdior  est 
conditio  possidentis:  Davis  v.  Holbrooke  1  La.  Ann*  178;  State 
V.  Lazarie^  12  Id,  166;  Oravier^s  Curator  v.  Carrabj/s  E^r^  17 
La.  182. 

Article  2026,  Louisiana  Code,  prescribes  that  ^^  every  condi- 
tion of  a  thing  impossible,  or  contra  honos  mores  (repugnant  to 
moral  conduct) ,  or  prohibited  by  law,  is  null  and  void,  and 
renders  void  the  agreement  which  depends  on  it";  and  Pofhier 
(art  1,  c.  8,  pt.  8)  defines  the  conditional  obligation  as  that 
^qui  est  suspendue  par  la  condition  sous  laquelle  elle  a  ^  oon- 
tractfe,  qui  n'est  pas  acoomplie." 

And  in  what  light  can  this  courts  constituted  as  it  is,  and 
recognizing,  as  supreme  and  paramount  to  all  other  laws,  the 
constitution  and  statutes  of  the  United  States,  view  a  condi- 
tion on  which  a  deposit  is  received,  and  which  condition, 
voluntarily  acceded  to  by  the  depositor,  provides  for  and  con- 
templates the  aiding  of  tiie  circulation  of  the  treasonable  issue 
of  rebels  in  arms  against  the  United  States;  of  an  issue  put 
in  circulation  for  the  express  purpose  of  fiEudlitating  and  carry- 
ing on  the  Rebellion;  and  which  issue,  on  the  very  face  of  it, 
anticipates  and  purposes  a  disruption  and  dismemberment  of 
the  general  government;  as  the  notes  so  issued  were  only  to  be 
payable  '^six  months  after  the  ratification  of  peace  between 
the  Confederate  States  and  the  United  States." 

Such  a  condition  in  a  contract  is,  in  the  words  of  the  law,  ^'a 
nullity,  and  renders  void  the  agreement  which  depends  on  it." 

Ax.  DM.  Vol.  LXXXVn-M 
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The  plaintiff  was  a  party  to  this  illicit  contract,  and  his 
right  to  stand  in  judgment  depends  upon  the  nature  of  his 
connection  with  the  obnoxious  condition,  and  upon  the  con- 
tingency as  to  whether  its  illegality  lies  properly  at  his  door. 

Many  of  the  French  commentators  draw  a  clear  distinction 
between  cases  wherein  both  parties  to  the  contract  are  com- 
promitted  illicitly,  and  where  one  alone  is  guilty  of  inMnging 
the  law. 

Gilbert,  in  his  Code  annot^,  vol.  1,  p.  603,  in  his  notes  to  ar- 
ticle 1133,  Code  Napoleon,  says:  "Les  auteurs  distinguent  sur 
ce  point  entre  le  cas  oil  la  convention  est  illicite  seulement 
du  c6t^  d'lme  des  parties,  et  celui  oii  elle  est  illicite  des  deux 
cdt^s.  Dans  le  premier  cas,  oelui  qui  n'a  rien  promis  d'illicite 
est  fond^  k  rdp^ter  ce  qu'il  a  pay^;  dans  le  second,  ni  Tune 
ni  Tautre  des  parties  ne  sont  admisee  k  ezercer  des  repetitions 
Tune  centre  I'autre."  Vide  Pothier,  No.  43,  et  suiv.;  Toullier, 
t.  6,  No.  126;  Duranton,  t.  2,  p.  687;  Delomcourt,  edit  de  1819, 
t.  2,  p.  687. 

Cette  distinction  est  prise  de  Paul  et  d'Ulpieu,  dans  les  lois 
8  et  4,  sec.  2,  de  Condiet  db  turp  causa. 

It  is  hardly  necessary  to  add,  as  was  said  in  the  case  of 
Oravier'a  Curator  v.  Carraby's  Eixfr,  17  La.  128,  that  a 
fortiori  the  law  will  not  lend  its  aid  to  enforce  the  perform- 
ance of  such  contracts  in  the  first  instance.  Duranton,  with 
his  usual  aptness  at  illustration,  demonstrates  such  a  case  as 
would  save  one  of  the  contracting  parties  firom  the  effect  of  an 
illicit  agreement.  It  would  be  one  in  which  his  participation 
therein  was  caused  by  the  force  of  circumstances  that  he  could 
not  resist  without  entailing  on  him  grievous  injury.  That  au- 
thor says:  ^'Quelquefois  cependant,  la  cause  de  I'obligation  de 
Tune  des  parties  est  illicite,  sans  que  I'objet  de  ^obligation  de 
I'autre  le  soit:  tel  est  le  cas  oii  vous  vous  obliges  k  me  restituer 
un  d^pdt  que  mon  pdre  vous  a  confix,  sans  en  avoir  retir^  une 
reconnaissance,  et  que  vous  ezigies  une  promesse  de  ma  part 
de  vous  payer  pour  cela  une  certaine  somme. 

''  L'objet  de  cette  obligation,  la  restitution  du  dep6t,  est  tres 
licite,  mais  la  cause  de  mon  obligation  de  vous  payer  la  somme 
est  illicite,  non  pas  sans  doute  par  rapport  &  moi,  mais  par 
rapport  k  vous  qui  avez  ezig^  une  promesse  pour  faire  ce  que 
r^quit^  et  le  droit  vous  obligeaient  de  faire  sans  aucune  retri- 
bution ":  Duranton,  art.  366,  liv.  3,  tit.  3. 

In  the  example  suggested  by  this  author,  he  who  binds  him- 
self unwillingly  and  under  constraint  is  not  deemed,  in  the- 
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«ye  of  the  law,  a  participant  in  an  illicit  covenant.  But  was 
this  the  case  with  the  plaintiff  in  this  suit?  Clearly  not,  but 
the  very  reverse  of  it.  His  acquiescence  in  a  contract  that 
violated  the  law,  and  tended  to  endanger  the  public  safety,  was 
entirely  voluntary,  of  his  own  free  will,  and  with  his  eyes  open. 

His  participation  in  the  illegal  contract  was  immoral,  being, 
as  it  was,  in  violation  of  law:  See  the  case  of  Davia  v.  Hoi' 
brookj  1  La.  Ann.  175. 

What  was  due  to  plaintiff  by  his  contract  with  the  defend- 
ant? Four  hundred  dollars  in  Confederate  money.  If  the 
shadow  of  a  legal  cause  of  action  were  disclosed  in  this  case 
by  the  plaintiff,  it  is  so  coupled  with  the  illicit  pondition  as  to 
be  inseparable  from  it 

The  whole  contract  is  an  absolute  nullity;  and  quod  nullum 
€$t  confirmari  nequitj  quod  nuUwn  ett^  nvUum  producit  effeteum. 
^^Nemo  auditur  propriam  turpitudinem  allegans.^* 

The  doctrine  taught  by  Chancellor  Kent,  in  the  case  of  Oris* 
wold  V.  WaddingtoUf  in  the  court  of  errors.  New  York,  meets 
our  fullest  approbation.  He  says:  "  If  from  the  plaintiff's  own 
stating  the  cause  of  action  appears  to  arise  from  a  transgres- 
sion of  a  positive  law  of  the  country,  the  court  will  not  lend 
their  aid." 

It  would  be  difficult  to  state  any  principle  of  law  more 
plainly  founded  on  common  sense  and  true  policy  than  that 
which  declares  that  a  plaintiff  must  not  appear,  from  his  own 
showing,  to  have  infringed  the  law  of  the  land;  and  if  he  does, 
he  cannot  avail  himself  of  the  law  to  enforce  a  contract  made 
in  opposition  to  law.  The  plaintiff  must  recover  on  his  own 
merits;  and  if  he  has  none,  or  if  he  disclose  a  case  founded 
upon  illegal  dealing,  and  founded  on  an  intercourse  prohibited 
by  law,  he  ought  not  to  be  heard,  whatever  the  demerits  of  the 
defendant  may  be. 

'^  There  is,"  says  the  chancellor,  '^to  my  mind,  something 
monstrous  in  the  proposition  that  a  court  of  law  ought  to  carry 
into  effect  a  contract  founded  upon  a  breach  of  law.  It  is  en- 
couraging disobedience,  and  giving  disloyalty  its  unhallowed 
frxiits.  There  is  no  such  mischievous  doctrine  to  be  found  in 
the  books." 

The  judgment  of  the  lower  court,  which  was  in  favor  of  the 
plaintiff,  must  be  reversed. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  action 
of  the  plaintiff  be  dismissed,  and  that  plaintiff  pay  the  costs 
in  both  courts. 
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Gbnssal  Dbfobxt  BBOomw  Pbopbbtt  ov  Bans;  and  may  be  emplojed 
in  its  bnamaMi:  Matter  qfFrafikBn  Bank,  19  Am.  Deo.  413,  and  extended  o<»le 
418,  treating  of  depocitB,  and  ahowing  them  to  be  merely  loaaa;  eee  alao  note 
to  Chapman  v.  WkUe,  57  Id.  486. 

GnrcRAL  DiPOSEr  a  Bakk,  to  be  need  in  the  nanal  eoone  of  bnainea^ 
createa  the  relation  of  debtor  and  creditor  between  the  bank  and  the  depoai- 
tor:  Marine  Bank  etc.  ▼.  ChamcUer,  81  Am.  Deo.  249^  and  note  2B3. 

Ck>URT  WILL  HOT  Pa8b  ufoh  Vaudiit  of  an  illegal  oontraet:  Afford  r 
Burke,  68  Am.  Dec  449,  and  note  462;  BIoAy,  Ofiner,  36  Id.  88. 

GoKTRAOT  Fbobibitxd  bt  Law  18  VoiD:  /VrMfu  T.  Jomei,  68  Am.  Dee. 
476;  Bkx  ▼.  MaxweO,  63  Id.  86;  MUkm  y.  Hadm,  70  Id.  623;  Herve^  ▼. 
Moedy,  66  Id.  616,  and  notea  to  theee  caaea.  8aoh  oontraol  will  not  be  pro- 
tected: Mohne^  y.  Cook,  67  Id.  419. 

"Pabtt  n  HOT  nr  Pari  Diucio  when  he  entara  into  ah  ilkgal  ooatnct 
vnder  neoesaity,  hardahip^  or  great  Ineqnality  of  condition;  Ckb  L,  L  ^  T. 
Co.  Y.  MerdtaM  /.  S  T.  Co.,  63  Am.  Dec  742;  and  note  770;  note  te  TVvqr 
Y.  Tabnage,  67  Id.  163.  Bat  where  the  partieaaie  inparideSdo  reliflf  will 
not  be  granted:  See  caaea  aiQMti,  and  notaa. 

Pabtt  to  Illioal  CoHTRAcr  cannot  aYafl  himaalf  of  ito  iHegaiity:  Eimi 
Y.  TWmt,  60  Am.  Dec  167;  WM  y.  fWdUr^  40  Id.  419,  and  note;  SpaM- 
ingr.  Pretton,  (50  Id.  eS;  Afford  y.  Bmke,  68  Id.  449. 

Ck>HTRAOT  18  Void  Whiok  DimmB  urov  Ounuxunr  impoasible,  eonftii 
tenot  mores,  or  prohibited  l^  law;  banoe  notea  and  cbVgitiona  the  conaidara- 
tion  cl  widoh  ia  Oonfederate  mamtj  am  Yoidi  iWwwiiwa  ▼•  Ayu^ 
881,  citfaig  theprineq^ 
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PaINB  V.   DWINEL. 
|«  MAun,  tt.1 

▲ooBRAvoB  Of  NioanABu  Tafer  d  Puma  Vaoee  Kvii>MU»  aw  Pav- 

wan  ^  fha  aoooont  for  which  it  is  grran. 
PUBUMPnoir  or  Patmbmt  d  Rmuitbd  whan  negotiable  papar  k  tdkMi 

wider  a  mii^prdifliiiioa  of  the  ligfati  of  the  portiai. 

Thb  fiactB  appear  in  the  opinion. 

iZoiMi  for  the  plaintiff. 

J.  A.  PeUrSy  for  the  defendant 

By  Coort^  Afpleton,  C.  J.  On  October  24, 1862,  the  defend- 
ants  in  the  present  suit  entered  into  an  agreement  ''to  do  bnsi- 
ness  for  the  term  of  one  year  from  the  date  hereof^  at  Port 
Norfolk,  under  the  name  of  E.  S.  Howe,  and  to  be  jointly  in- 
terested in  the  profit  and  loss." 

One  clause  in  said  agreement  was  in  these  words:  ''It  is 
distinctly  understood  and  agreed  that  neither  party  shall  sign, 
indorse,  or  give  any  paper  binding  the  other,  without  the 
mutual  consent  of  the  other  in  writing.  The  said  Dwinel 
agrees  to  furnish  lumber  from  time  to  time  for  the  benefit  of 
the  company,  and  said  Howe  is  to  guarantee  all  sales.  Said 
Howe  is  to  collect  and  sell  for  cash  or  prompt  pay,  and  to 
purchase  from  no  source  without  his  consent,  save  from  Theo- 
dore Paine,  of  Bangor,  such  shingles  as  he  may  need  for  retail 
trade." 

The  defendant  Howe,  under  the  agreement  between  him  and 
his  partner,  purchased  the  shingles  sued  for  in  one  of  the 
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counts  in  the  plaintiff's  writ,  and  gave  the  acceptances  of 
E.  S.  Howe  for  the  same.  This  action  is  for  the  shingles  and 
the  acceptances  given  by  him  therefor. 

It  is  urged  that  the  plaintiff  cannot  recover  on  the  accept- 
ances, because  they  were  unauthorized  by  the  agreement 
between  the  parties.  It  is,  however,  unnecessary  to  determine 
whether  this  be  so  or  not. 

By  the  express  terms  of  the  agreement,  Howe  was  authorized 
to  purchase  shingles  of  the  plaintiff  on  joint  account.  The 
case  finds  the  purchase  was  made  within  the  terms  of  this 
agreement.  Dwinel  was  therefore  bound  thereby,  and  is  liable 
for  the  amount. 

An  acceptance  or  note  payable  to  order  is  prima  facie  evi- 
dence of  payment  of  the  account  for  which  it  is  given.  But 
this  may  be  rebutted.  Upon  the  sale  of  the  shingles  sued  for, 
both  of  the  defendants  were  liable  to  the  plaintiff  for  their 
price.  If  the  acceptances  are  to  be  deemed  as  payment  there- 
for, and  not  binding  on  Dwinel,  as  his  counsel  contend,  then 
the  plaintiff  will  have  inadvertently  lost,  in  part,  the  security 
which  he  had  when  the  shingles  were  sold.  Of  this  he  was 
ignorant  when  he  received  the  acceptances  in  suit. 

When  negotiable  paper  is  taken  in  ignorance  of  the  facts,  or 
under  a  misapprehension  of  the  rights  of  the  parties,  as  when 
the  negotiable  paper  is  not  binding  on  all  the  parties  previously 
liable,  the  presumption  of  payment  is  rebutted:  French  v.  Ptice^ 
24  Pick.  13;  Fowler  v.  Ludvnff,  84  Me.  455.  It  may  be  other- 
wise where  a  creditor,  with  full  knowledge  of  all  the  facts,  takes 
the  security  of  a  part  of  his  debtors.  In  MeUedge  v.  Boston 
Iron  Co.y  5  Gush.  168  [61  Am.  Dec.  59],  it  was  held,  when  a 
party  gave  his  promissory  negotiable  note  for  a  simple  contract 
debt,  that  the  legal  presumption  was,  that  such  note  was 
accepted  in  discharge  of  the  pre-existing  debt,  but  this  might 
be  disproved  by  showing  that  it  was  not  the  obligation  of  all 
the  parties  originally  liable,  and  that  the  party  receiving  the 
same  was  ignorant  of  such  fact.  To  the  same  effect  is  the  case 
of  BtUta  V.  Dean,  2  Met.  76  [35  Am.  Dec.  389].  The  general 
doctrine  is,  that  the  taking  of  a  note  is  to  be  regarded  as  pay- 
ment only  when  the  security  of  the  creditor  is  not  thereby 
impaired.  In  all  cases,  the  presumption  of  payment  is  liable 
to  be  rebutted:  Page  v.  Hubbard,  Sprague,  335.  These  positions 
are  fully  affirmed  by  this  court  in  Kidder  v.  KnoXy  48  Me.  551. 

It  is  unnecessary  to  consider  the  general  liability  of  Dwinel 
under  his  contract  of  copartnership,  or  whether  Howe,  in  his 
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purchases  of  the  plaintiff,  was  specially  limited  to  cash.    The 
shingles  were  bought  in  accordance  with  the  express  terms  of 
the  agreement  entered  into  by  these  defendants,  and  the  plain* 
tiff  is  entitled  to  recover  their  price. 
Defendants  defaulted. 


Whbn  Giviko  or  NoncB  QPKRAm  ab  PATUinr;  BhnU  v.  fFoAsTt  78 
Am.  Dea  709,  and  note  718;  TynerY.  Stooptf  71  Id.  841,  and  note. 

PsBSUMFnoN  or  Patmxbt  from  gmng  note:  See  Bamei  v,  SnUth,  64 
Am.  Deo.  290,  and  note  296. 

OBDiMABn.Y  Prohissobt  Koti  Mkbxlt  SusrBFDS  pAmsETT:  Bhmt  V.  YTo^ 
ter,  78  Am.  Dec.  709. 

The  fbisgipal  gasx  is  cttbd  to  the  points  stated  in  the  eyUabua,  in  Orotby 
V.  Redman,  70  Me.  68;  Mehan  r.  TTumpeon^  71  Id.  501;  AOinmm  v.  Jliinoi,  75 
Id.  193;  Cadie  r.  Be(f€ut  Fomuhy  Ca,  72  Id.  173;  and  is  dted  in  support  of 
the  mle  that  when  members  of  a  firm,  haying  no  firm  name  and  no  joint 
estate  other  than  that  of  the  firm,  give  a  joint  note  signed  in  their  indi^ual 
names  for  money  borrowed  for  and  used  in  their  partnership  business,  snch 
signing  binds  the  partnership  as  efleetnaUy  as  any  other  coald,  in  Sx  parU 
NoBtm,  70  Id.  868;  MapartemmiraL  Bank,  70  Id.  880. 


Inhabitants  of  South  Bbbwiok  v.  Hxtntbebs. 

[68  MAiin,  89.1 

Pabtt  Siokih o  AirD  DuirxBDro  Instrukxnt  to  AHOiBnty  as  ma  Dekd,  in 
an  imperfect  state,  must  be  held  as  agreeing  that  the  Uwiks  maybe  filled 
after  he  has  ezeonted  it;  and  this  principle  indndas  the  insertion  of  the 
penal  sum  of  a  colleetor's  bond. 

Debt  on  a  collector's  bond.    The  opinion  states  the  case. 

Tapley  and  Smithy  for  the  plaintiffs. 

Howard  and  CleaveSj  for  the  defendants. 

By  Conrt,  Kent,  J.  The  exceptions  present  a  single  ques* 
tion  for  our  determination.  The  connsel  for  the  plaintiffs  re« 
qnested  this  instruction,  which  the  facts  of  the  case  made 
pertinent  and  applicable,  '*that  a  party  executing  a  bond, 
knowing  that  there  are  blanks  in  it  to  be  filled  yp,  necessary 
to  make  it  a  perfect  instrument,  must  be  considered  as  agree- 
ing that  the  blanks  may  be  thus  filled  after  he  has  executed 
the  bond."  The  presiding  judge,  in  his  instructions,  assented 
to  this  as  correct  when  limited  "  to  such  matters  appearing  on 
the  face  of  the  instrument  to  be  certain,  such  as  the  names  of 
the  sureties  who  had  signed,  but  that  this  rule  would  not 
apply  to  the  penal  sum  in  the  bond;  that  being  uncertain  in 
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its  amount."  He  further  ingtructed  the  jury,  in  substance, 
that  they  must  be  satisfied,  from  all  the  evidence,  that  Hun- 
tress was  authorized  by  the  defendants  to  insert  the  penal 
sum;  and  if  not  so  proved,  that  the  insertion  would  be  a  ma- 
terial alteration,  and  render  the  bond  ^'invalid."  The  jury 
must-  have  understood  that  something  more  than  the  facts 
assumed  in  the  request  must  be  established  by  proo£ 

It  seems  to  be  now  well  settled  that  where  a  party  executes 
a  deed  or  bond  or  other  instrument,  and  delivers  the  same  to 
another,  in  an  imperfect  state,  and  gives  authority  to  that  per- 
son to  fill  up  the  blanks,  and  thus  perfect  the  instrument,  and 
he  does  so,  its  validity  cannot  be  controverted.  This  authority 
may  be  by  parol.  It  may  be  implied  from  the  facts  proved 
when  those  facts,  furly  considered,  justify  the  inference. 
When  the  authority  is  established,  either  by  evidence  of  ex- 
press authority,  or  by  implication,  the  power  will  extend  as 
far  as  such  express  or  implied  authority  is  given.  The  law  on 
this  subject  has  recently  been  stated  by  the  supreme  court  of 
the  United  States  in  Drury  v.  Fastsr,  2  Wall.  24. 

There  is  a  class  of  cases  where  it  is  held  that  it  is  not  a 
material  alteration  to  insert  a  word  or  words  that  the  law  would 
itself  supply,  as  the  word  '' hundred"  before  ''pounds,"  where 
the  condition  of  the  bond  first  stated  that  the  full  sum  of  one 
hundred  pounds  shall  be  paid  by  installments  specified,  and 

then  added  the  words  "until  the  sum  of  one pounds  shall 

be  paid."  The  court  held  that  it  was  plain  what  the  meaning 
of  the  parties  was,  and  what  the  party  signing  intended  to  be 
bound  for:  Waugh  v.  Buml^  5  Taunt.  707. 

In  the  case  of  Hunt  v.  Adams,  6  Mass.  519,  the  same  rule 
was  applied  to  the  case,  where  the  word  "year"  had  been  in- 
serted before  the  words  "of  our  Lord."  In  this  case.  Chief  Jus- 
tice Parsons  discusses  somewhat  the  general  doctrine,  and  says 
that  the  consent  of  the  obligor  may  as  well  be  implied  from 
the  nature  of  the  alteration  as  when  expressed.  He  cites  sev- 
eral cases  where,  without  any  evidence  of  assent  beyond  the 
instrument  itself,  alterations  had  been  made  by  filling  blanks. 
To  the  same  point  is  the  case  of  Brown  v.  Pinkham,  18  Pick. 
172. 

In  the  case  at  bar  the  requested  instruction  assumes  that 
there  was  no  direct  evidence  of  authority  to  fill  the  blanks 
beyond  the  fact  that  the  party  executed  the  bond  knowing 
that  there  were  blanks  to  be  filled  up.  The  question^  then,  is 
one  as  to  the  implied  authority  of  the  person  for  whose  use  the 
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bond  was  made  to  fill  any  or  all  the  blanks  before  delivering 
the  bond  to  the  town. 

It  may  be  likened  to  a  case  of  an  accommodation  note,  in* 
dorsed  when  imperfect,  and  left  with  the  maker,  for  whose  use 
it  was  made,  to  be  negotiated  by  him.  In  numerous  cases  of 
this  kind  it  has  been  held  that  an  indorsement  on  a  papet 
without  sum  or  date,  or  time  of  payment,  will  hold  the  in- 
dorser  for  any  sum,  payable  at  any  time,  which  the  person  to 
whom  the  indorser  intrusts  it  chooses  to  insert:  Violett  v.  Pat- 
icuj  5  Cranch,  142;  RuB$el  v.  lAyngstaffe^  Doug.  514;  or  where 
the  name  of  the  payee  is  left  blank:  Cruchley  v.  Clarance,  2 
Maule  &  S.  90;  or  where  indorsements  on  blank  pieces  of 
paper  were  left  with  a  clerk,  the  party  indorsing  expecting 
and  intending  that  promissory  notes  would  be  written  on  them: 
PiUnam  v.  SvUivan^  4  Mass.  45  [3  Am.  Dec.  206]. 

Where  the  indorsers  commit  a  promissory  note  to  the  maker, 
with  a  blank  for  the  date,  they  authorize  him  to  fill  it  up  with 
what  date  he  pleases,  even  a  date  prior  to  the  day  of  the  actual 
making  of  the  note,  which  was  payable  in  sixty  days  from 
date:  Mitchell  v.  Ctilvery  7  Cow.  336.  So,  if  the  sum  be  left 
in  blank,  it  may  be  filled  up:  Mechanics^  &  F.  Bank  v.  Schuy- 
fer,  7  Id.  337,  in  note. 

Where  it-  appears  that  the  parties  intended  that  the  note 
should  be  for  eight  hundred  dollars,  and  it  read,  pay  ''eight,'' 
with  a  blank  space,  the  maker,  without  the  assent  of  the  in- 
dorser, may  insert  the  words  ''  hundred  dollars,"  and  the  in- 
dorser will  be  holden:  Boyd  v.  Brothenouj  10  Wend.  93. 

Where  a  party  intended  to  give  a  note  for  the  amount  of  a 
debt,  which  amount  he  minuted  in  figures  on  the  margin,  but 
wrote  the  note  for  $300  instead  of  $334  (the  sum  on  margin), 
it  was  held  that  thTcreditor  may,  without  express  authority, 
insert  the  words  and  sum  omitted:  Clute  v.  SmaU^  17  Wend.  238. 

In  each  of  these  cases  the  decision  seems  to  rest  upon  the 
fact  that  the  filling  up  or  insertions  were  in  accordance  with 
the  intention  of  the  parties,  and  to  carry  out  and  fix  the  lia- 
bilities actually  agreed  upon  or  assented  to. 

There  are  numerous  cases  analogous  in  principle  to  the  one 
before  us.  They  are  cases  where  the  court  has,  in  effect,  made 
the  insertions  itself,  to  carry  out  the  obvious  intentions  of  the 
parties.  In  all  such  cases  it  is  fair  to  infer  that  if  they  had 
been  made  by  a  party  they  would  have  been  sanctioned  by 
the  court  The  court  in  this  matter  would  seem  to  have  no 
greater  legal  right  than  an  individual. 
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Thus,  in  the  case  of  Coles  v.  Hulme,  8  Bam.  &  C.  568,  15 
Eng.  Com.  L.  299,  where  the  penal  sum  was  stated  as  seven 
thousand  seven  hundred,  it  was  held  that  the  word  ^'  pounds  " 
must  be  inserted  by  the  court.  In  Green  v.  Walker,  37  Me.  27, 
where  a  replevin  bond  bound  the  plaintiff  to  pay  to  himself 
costs,  damages,  etc.,  it  was  held  that  it  should  be  read  as  if 
defendant's  name  was  inserted  in  place  of  plaintiff's.  In  this 
case  will  be  found  citations  of  numerous  authoritieB  on  this 
subject:  Coolbroth  v.  PurirUonj  29  Id.  469. 

It  may,  perhaps,  be  doubtftil  whether  some  of  these  cases 
do  not  go  beyond  the  true  limit;  particularly  the  one  cited 
from  17  Wendell,  where  the  party  was  allowed  to  insert  an 
additional  sum  into  the  body  of  a  note,  which  was  a  perfect 
instrument  before.  The  amendment  and  interlineation  would 
seem  to  make  a  new  contract,  and  to  vary  and  alter  essentially 
the  one  written  and  signed,  without  the  assent  of  the  maker, 
on  the  single  ground  that,  by  evidence  aliunde^  it  appeared 
probable  or  reasonably  certain  that  the  party  intended  to  give 
a  note  for  the  larger  sum  inserted  afterwards. 

There  seems  to  be  a  manifest  distinction  between  the  addi- 
tion of  new  words  or  the  erasure  of  words  and  the  substitu- 
tion of  others,  changing  the  liability  in  an  instrument  perfect 
when  signed,  and  the  insertion  of  words  to  fill'  up  blanks, 
which  the  party  signing  knew  must  be  filled  up  to  make  the 
bond  or  contract  perfect  in  form  or  substance.  In  the  one 
case,  it  is,  in  effect,  making  a  new  contract;  in  the  other,  it  is 
but  finishing  and  making  perfect  the  contract  agreed  upon. 

The  law  on  this  subject  in  Massachusetts,  before  the  separa- 
tion, is  stated  by  Chief  Justice  Parsons  in  Smith  v.  Crooher,  5 
Mass.  538.  That  was  a  case  on  a  coll^^r's  bond,  in  which, 
after  the  surety  had  signed,  a  blank  had  been  filled.  The 
judge,  after  stating  the  general  principle,  that  it  would  not  be 
an  alteration  which  would  avoid  the  bond,  to  fill  up  blank 
spaces  left,  if  the  party  executing  the  bond  agrees  that  it  may 
be  afterwards  filled  up,  says:  ''And  the  party  executing  the 
bond,  knowing  that  there  are  blanks  in  it  to  be  filled  up  by 
inserting  particular  names  or  things,  must  be  considered  as 
agreeing  that  the  blanks  may  be  thus  filled  afber  he  has  exe- 
cuted the  bond."  This  decision  is  cited  and  accepted  by  the 
counsel  on  both  sides  as  the  rule  to  be  applied  to  the  case  at 
bar. 

It  was  adopted  by  the  presiding  judge,  but  he  ruled  that  the 
filling  of  the  blank  space  left  for  the  insertion  of  the  penal 
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fium  did  not  come  within  the  rule.  The  correctness  of  that 
ruling  is  the  question  now  presented  by  the  exceptions. 

It  is  evident  that  the  implied  authority  is  limited,  but  it 
<;learly  may  extend  beyond  mere  matters  of  form,  or  the  mere 
insertioD  of  words,  which  the  law  itself  would  supply.  It 
may,  as  it  has  been  shown,  extend  to  those  matters  which  are 
required  to  make  it  a  binding  and  perfect  instrument. 

We  think  that  when  a  party  signs  a  bond,  and  delivers  it  to 
^another,  not  stipulating  or  expecting  that  the  paper  will  be 
returned  or  afterwards  exhibited  to  him,  but  be  delivered  to  the 
obligee  when  perfected,  and  when  he  so  delivers  it,  there  are 
blanks  in  it  to  be  filled  up  before  it  can  be  perfected,  and  he 
knows  the  £Btct,  those  blanks  may  be  filled  up  without  any 
further  knowledge  or  assent  on  his  part,  provided  that  the  in- 
sertions thus  made  do  not  change  the  relations  of  the  parties, 
•or  alter  or  vary  the  actual  agreement  made,  or  create  any  new 
liability,  or  enlarge  any  responsibility  embraced  in  the  con- 
tract between  the  parties,  but  only  make  perfect  in  writing 
what  was  actually  agreed  upon.  It  cannot  be  controverted 
when  thus  completed.  In  the  case  at  bar,  the  whole  contract 
-or  agreement  is  manifest  from  the  condition,  which  was  a  part 
-of  the  bond  when  signed.  How  far  the  rule  may  apply  to 
oases  where  the  whole  proof  of  the  agreement  is  found  in 
•extraneous  evidence,  we  are  not  now  called  upon  to  decide. 
It  is  clear  that,  at  all  events,  the  evidence  must  be  of  a  plenary 
and  conclusive  character,  and  leave  no  doubt  of  the  exact 
•character  and  terms  of  the  bargain  or  understanding  between 
the  parties. 

We  are  aware  that  a  distinction  has  been  taken  between 
parol  contracts  and  those  under  seal,  and  that  in  some  cases 
it  has  been  held  that  the  rule  cannot  be  applied  to  bonds  or 
-deeds.  A  recent  case  in  Massachusetts  {Bums  v.  Lynde^  6 
Allen,  305)  seems  to  favor  this  view.  That,  however,  was  a 
•case  where,  when  the  seal  and  signature  were  affixed  to  the 
paper,  it  was  a  printed  form  of  a  deed,  in  which  none  of  th^ 
blanks  had  been  filled  up.  As  the  court  say:  "  When  the  paper 
was  delivered  it  had  no  validity  or  meaning.  The  filling  of 
the  blanks  created  the  substantial  parts  of  the  instrument 
itself,  as  much  so  as  the  signing  or  sealing."  The  defendant 
filled  the  blanks,  after  it  was  given  to  him  by  the  signer,  in 
her  absence,  by  entering  the  names  of  the  parties,  the  descrip- 
tion  of  the  land,  and  the  agreement  of  release  of  dower  on 
her  part,  and  the  date,  and  other  words  necessary  to  complete 
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it  The  defendant  offered  to  prove  that  when  ehe  signed  it,, 
she  authorized  him  to  fill  it  up  as  he  did,  and  that  after  it 
was  filled  up  and  the  husband  had  executed  it,  the  defendant 
informed  her  of  the  facts,  and  she  thereupon  verbally  aseented 
to  what  had  been  done,  and  agreed  that  it  should  be  taken  to 
be  her  deed,  duly  executed.  This  evidence  was  excluded; 
and  the  court  held  that  the  prior  authority  did  not  give  a  right 
to  make  this  entire  deed,  and  that  the  subsequent  assent  did 
not  amount  to  a  new  delivery. 

That  case  differs  from  the  one  before  us  in  several  particu- 
lars, especially  in  the  point  that  the  paper  or  deed,  when 
signed,  contained  nothing  expressive  of  the  intentions  of  tho 
parties,  or  a  description  of  the  property  to  be  conveyed. 
Nothing  could  be  gatiiered  from  it. 

The  examination  of  various  cases  in  this  country  and  in 
England  shows  that  whilst  in  some  of  them  the  strict  rule  has 
been  recognized,  yet  there  are  none  that  deny  the  proposition 
that  in  some  cases  blanks  may  be  filled  in  sealed  instruments 
by  a  third  person  who  is  not  authorized  by  power  under  seal. 
The  only  distinction  taken  between  parol  contracts  and  those 
under  seal  is  a  purely  technical  one,  viz.,  that  an  authority  to 
make  a  deed  or  execute  a  sealed  instrument  for  another  must 
be  of  as  high  a  character  as  the  instrument, — i.  e.,  be  under 
seal.  It  is  an  unquestioned  doctrine  of  the  common  law  that 
a  person  not  authorized  by  power  under  seal  cannot  execute  a 
sealed  instrument  for  another,  or  change  a  parol  contract  into 
a  specialty.  Now,  if  it  is  the  absence  of  the  seal  on  the  au- 
thority that  prevents  the  validity  of  the  execution,  it  would 
seem  that  nothing  could  supply  it,  not  even  consent  by  parol. 
And  yet,  as  before  stated,  all  tiie  cases  seem  to  recognize  the 
validity  of  such  filling  up,  if  done  in  the  presence  of  the 
grantor  or  obligor.  A  distinction  is  taken  between  express 
consent  inferred  from  the  act  being  done  in  the  presence  of  the 
grantor,  and  consent  given  before  or  after,  or  implied  consent. 
'Warring  v.  WiUiams,  8  Pick.  322;  S.  C,  8  Id.  325;  Hudson  v. 
Reveti,  5  Bing.  368, 15  Eng.  Com.  L.  467. 

In  these  cases  it  is  assumed  that  the  act  is  done  by  the  as* 
sent  and  authority  of  the  grantor  because  he  is  present  when 
it  is  done  by  another.  And  yet,  if  the  authority  must  be- 
under  seal,  where  is  the  evidence  of  it?  The  whole  evidence 
is  parol;  the  fact  of  the  presence  and  the  assent  is  proved  by 
parol.  The  act  derives  its  efficacy  only  from  authority  de* 
pendent  on  other  sources  than  a  seal.    It  is  consent  that  gives 
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it  vitality,  and  that  consent,  it  is  proved  by  parol,  was  given 
by  i>arol.  Why  may  not  consent  be  established  by  proof  that 
the  authority  was  directly  given  before  the  act  was  done,  and 
when  the  paper  was  not  before  him?  There  is  no  clearer  parol 
authority  in  one  case  than  in  the  other.  It  is,  after  all,  a  mere 
question  of  assent.  Now,  consent  may  be  implied  as  well  as 
expressed,  and  when  fidrly  and  legally  inferred,  it  is  actual 
and  effective  consent  as  much  so  as  when  direct  authority  is 
shown  by  parol.  It  would  seem  to  follow  that  the  rule  requir- 
ing authority  under  seal  should  either  be  strictly  enforced  in 
all  cases  of  bonds  or  deeds,  so  that  no  interlineations  or  inser- 
tions can  be  legally  made  without  such  power,  or  the  rule 
should  be  that  such  filling  up  may  be  made  when  authority 
or  consent  is  clearly  established  by  parol.  And  this  on  the 
ground  that,  if  necessary,  the  act  may  be  considered  as  having 
been  done,  in  substance,  by  the  grantor  himself.  When  the 
instrument  is  a  sealed  instrument  when  signed  by  the  party, 
the  filling  in  of  the  blanks  afterwards  by  another  is  not,  strictly 
speaking,  the  execution  of  a  sealed  instrument  That  has 
already  been  done  by  the  party  himself.  The  third  party  does 
not  make  it  a  specialty  by  his  act.  It  was  one  before.  The 
filling  up  merely  perfects  an  imperfect  sealed  deed  or  bond. 
This  is  the  view  taken  by  the  English  court  in  Hudson  v. 
Reffetty  5  Bing.,  before  cited.  The  court  say  (by  Gusselee,  J.) : 
<<The  way  in  which  I  consider  that  this  deed  is  good  is  this: 
that  it  was  an  imperfect  execution,  with  an  agreement  at  the 
time  that  it  should  take  effect  when  the  blanks  were  filled  up." 
On  this  point,  see  Knapp  v.  Ifott&y,  13  Wend.  687. 

In  one  of  the  most  recent  cases  in  England,  that  of  EagleUm 
V.  Gutteridge^  11  Mees.  A  W.  466,  it  was  held  that  the  filling 
in  of  a  blank  in  a  power  of  attorney  under  seal  which  was 
sent  fipom  a  fixreign  country  did  not  imnalidate  it,  on  the  ground 
that  consent  might  be  inferred. 

The  court  in  Massachusetts,  in  the  learned  opinion  before 
dted  of  Bwm$  v.  Lynde^  6  Allen,  805,  admit  that  the  American 
decisions  are  generally  against  the  strict  views  taken  by  them. 
This  is  undoubtedly  sa  In  Pennsylvania,  in  the  case  of 
Wiley  V.  Moor^  17  Serg.  ft  R.  488  [17  Am.  Deo.  696].  In 
numerous  cases  in  New  York:  Cammereial  BanJc  y.  Kartright, 
22  Wend.  864  [84  Am.  Deo.  317];  WooUy  v.  ConttoiU,  4  Johnn. 
64  [4  Am.  Deo.  246];  Ex  parU  Deeket^  6  Cow.  60;  Ex  parte 
Kerwin,  8  Id.  118:  Humphreys  v.  OuiUoWy  18  N.  H.  885  [38 
Am.  Deo.  499].    These  cases,  and  numerous  others  in  differ- 
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ent  states,  recognize  consent  as  the  essential-  fact,  and  do  not 
give  any  greater  effect  to  consent,  when  express  or  implied 
from  the  presence  and  presumed  knowledge  of  the  signer, 
than  when  fairly  implied  from  his  acts  or  declarations.  Nor 
do  they  distinguish  between  prior  and  subsequent  assent. 

The  supreme  court  of  the  United  States  had  in  several  cases 
indicated  the  same  general  views:  Speahe  v.  United  States^  9 
Cranch,  28;  White  v.  Vermont  and  M.  R.  R,  21  How.  575. 
And  the  same  court,  in  the  recent  case  of  Drury  v.  Foeterj  2 
Wall.  24,  has  distinctly  and  unqualifiedly  settled  the  ques- 
tion. The  court  say:  ''We  agree  that  by  signing  and  acknowl- 
edging the  deed  in  blank,  and  delivering  the  same  to  an  agent, 
with  an  express  or  implied  authority  to  fill  up  the  blank  and 
perfect  the  conveyance,  its  validity  could  not  well  be  contro- 
verted. Although  it  was  at  one  time  doubted  whether  a  parol 
authority  was  adequate  to  authorize  an  alteration  or  addition 
to  a  sealed  instrument,  the  better  opinion  at  this  day  is,  that 
the  power  is  sufficient." 

The  rule  invoked  is  purely  technical.  Practically,  there 
is  no  real  distinction  in  this  matter  between  bonds  and  simple 
contracts.  There  is  no  more  danger  of  fraud  or  injury  or 
wrong  in  allowing  insertions  in  a  bond  than  there  is  in  al- 
lowing them  in  a  promissory  note  or  bill  of  exchange.  Both 
are  agreements  or  contracts,  and  in  neither  can  unauthorized 
alterations  be  made  with  impunity.  Considering  that  the 
assumed  difference  rests  on  a  mere  technical  rule  of  the  com- 
mon law,  we  do  not  think  that  the  rule  should  be  extended 
beyond  its  necessary  limits,  viz-^that  a  sealed  instrument  can- 
not be  executed  by  another,  so  far  as  its  distinguishing  char- 
acteristio  as  a  sealed  instrument  is  in  question,  unless  by  an 
authority  under  seal. 

It  remains  to  apply  the  principles  before  stated  to  the  case 
before  us.  The  ruling  of  the  judge  was  in  frivor  of  the  plain- 
tiffs, so  fiEur  as  the  insertion  of  the  names  of  the  sureties  who 
had  signed,  and  all  other  matters  appearing  on  the  hce  of  the 
instrument  to  be  certain.  The  only  question  is  as  to  the  in- 
sertion of  the  penalty.  The  case,  as  stated  in  the  report^  sets 
out  various  questions  of  fact  which  were  in  dispute,  and  re* 
cites  that  there  was  evidence  tending  to  show  that  the  bond 
was  in  a  certain  condition  when  signed  as  to  blanks  and  seals. 
We,  however,  can  only  look  to  the  rulings  and  the  request, 
when  the  frusts  are  not  stated  as  agreed  upon  or  settled.  The 
request  assumes  that  the  party  had  signed  and  executed  the 
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bond  before  parting  with  it.  This  could  only  be  done  by 
sealing  it  himself.  The  ruling  on  the  point  of  the  insertion 
of  the  penal  sum  assumes  that,  if  Huntress  was  authorized  by 
the  defendants  to  insert  the  penal  sum,  he  might  do  so;  but 
that  this  authority  must  be  distinctly  proved,  and  required 
other  evidence  to  sustain  it  than  was  required  to  authorize  the 
insertion  of  other  matters  appearing  on  the  face  of  the  paper 
to  be  certain.  The  reason  given  is  that  the  penal  sum  of  the 
bond  is  uncertain. 

At  first  view  the  penalty  seems  to  be  a  vital  and  controUing 
part  of  the  bond.  But  in  truth,  in  a  bond  with  a  condition 
subject  to  chancery,  the  condition  is  the  essential  portion. 
The  penal  sum  is  fidmost  a  matter  of  form.  In  this  case  the 
parties  intended  to  execute  a  bond  to  secure  the  town  from 
loss  by  the  defaults  of  the  collector.  This  was  the  whole  sub- 
stance of  the  agreement.  This  was  what  the  parties  under- 
stood  and  assented  to.  This  is  the  whole  of  the  condition  as 
expressed  in  the  bond.  Now,  no  penal  sum,  however  large, 
could  extend  this  liability.  If  large  enough  to  cover  the  pos- 
sible deficiencies,  any  increase  of  that  amount  would  be  sim- 
ply nugatory,  and  of  no  avail  to  charge  the  signers.  If  a  less 
sum  is  inserted,  it  may  save  the  signers  from  a  portion  of  their 
assumed  liability,  and  therefore  could  not  be  objected  to  by 
them  on  the  ground  that  it  enlarged  the  responsibility  as- 
sumed by  them  in  the  condition.  So  that  qtLacunque  via  dato, 
the  insertion  of  any  sum  as  the  penalty  cannot  charge  the  ob- 
ligors beyond  the  actual  liability  secured  in  the  condition 
which  was  in  the  bond  when  signed.  The  insertion  of  a  penal 
sum,  therefore,  operated  simply  to  perfect  the  bond  according 
to  the  original  understanding,  without  injuriously  afiecting 
the  signers.  In  a  bond  like  this,  it  is  one  of  those  things 
which  Parsons,  C.  J.,  says  may  be  inserted  without  thereby 
avoiding  the  bond.  The  principle  was  correctly  stated  by  the 
judge,  but  we  think  he  erred  in  distinguishing  between  the 
penal  sum  and  the  other  insertions.  The  case  must  go  back 
for  a  new  trial  on  the  principles  stated  in  this  opinion. 

Exceptions  sustained.    New  trial  granted. 


Deeds  Bxiooted  nr  Blank  bt  One  Pbopsrlt  Autbqbiebd^  tad  aitar* 
WArdfl  fined  up  by  the  real  party  in  mtereet»  eooetitate  a  good  coiiTeyaiioe: 
Laimar  r.  Simpmmf  42  Am.  Dee.  Mfi. 

BfiBcr  OF  DEiBcn  m  Exeoutioh  ov  Boras:  See  €Hk$  v.  Haiikdt  61  Am. 
Dee.  <N8^  and  note  671. 
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That  Bond  Bxbouted  with  Blavk  vob  IvsKsnoit  of  its  Amoovt  it 
not  a  deed,  see  WiUkmit  r.  Orukhtr^  36  Am.  Deo.  422;  DoMMnpoH  v.  tfle^AC 
31  Id.  420. 

Ths  PBI9GIPAL  GAn  IB  ciTBD  to  the  pooit  Stated  in  the  t^Mmt^  in  8taU 
▼.  Ptppert  81  Ind.  86:  and  ia  cited  and  diatingqiehad  in  DimtY. 
64  Me.  188. 


SLent  V.  Judkins. 

micAiinmoa] 

I»  PsiTATB  Wat  bb  Uvlawfullt  OBSTBxroriD  bt  Owmoi  ov  Adjoeboio 
Lavb,  a  penon  entitled  to  nee  the  way  may  pam  o?w  tlia  adjoining 
dose,  so  far  as  may  be  necessary  to  aroid  the  obstraotioo%  taking  care 
to  do  no  nnnecessary  damage. 

Trespass  qwire  cLautum  frtgii.  The  defendant  justified 
under  an  alleged  right  of  way,  which  right  the  plaintiff  de- 
nied, and  also  contended  that  if  the  defendant  had  a  right  of 
way  over  his  land,  he  was  nevertheless  a  trespasser,  because 
he  had  deviated  from  the  track  usually  taken  by  him,  and 
passed  over  other  lands  of  the  plaintiff.  The  judge's  instruc- 
tion to  the  jury,  to  which  the  plaintiff  excepted,  appears  in 
the  opinion. 

0.  C,  Vose^  tot  the  plaintiff. 
E.  0,  BeaUj  for  the  defendant 

By  Courts  Walton,  J.  The  question  to  be  detenmned  in 
this  case  is,  whether,  if  a  private  way  is  unlawfully  obstructed 
by  the  owner  of  the  adjoining  land,  a  person  entitled  to  use 
the  way  may  justify  passing  over  the  ad  oining  dose,  so  far 
as  may  be  necessary  to  avoid  the  obstructions,  taking  care  to 
do  no  unnecessary  damage. 

The  law  is  well  settled  that  a  traveler  upon  a  highway  may 
lawfully  pass  over  the  adjoining  land  when  from  any  cause 
he  finds  the  road  impassable.  This  is  justified  upon  the 
ground  of  necessity.  '^Serious  inconveniences,  to  say  the 
least,  would  follow,  especially  in  a  climate  like  our  own,  if 
this  right  were  denied  to  those  who  have  occasion  to  pass  over 
the  public  ways.  Not  only  would  intercourse  and  business  be 
sometimes  suspended,  but  life  itself  would  be  endangered.  In 
hilly  and  mountainous  regions,  as  well  as  in  exposed  places 
near  the  sea-coast,  severe  and  unforeseen  storms  not  unfre- 
quently  overtake  the  traveler,  and  render  highways  suddenly 
impassable,  so  that  to  advance  or  retreat  by  the  ordinary  path 
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is  alike  impossible.  In  such  cases,  the  only  escape  is  by 
turning  out  of  the  usually  traveled  path  and  seeking  an 
outlet  over  the  fields  adjoining  the  highway.  If  a  necessity 
is  not  created  under  such  circumstances)  sufficient  to  justify 
or  excuse  a  traveler,  it  is  difficult  to  imagine  a  case  that  would 
come  within  the  admitted  rule  of  law.  To  hold  a  party  guilty 
of  a  wrongful  invasion  of  another's  rights,  for  passing  over 
land  adjacent  to  the  highway,  under  the  pressure  of  such  a 
necessity,  would  be  pushing  individual  rights  of  property  to 
an  unreasonable  extent,  and  giving  them  a  protection  beyond 
that  which  finds  a  sanction  in  the  rules  of  law.  Such  a  tem- 
porary and  unavoidable  use  of  private  property  must  be  re- 
garded as  one  of  those  incidental  burdens  to  which  all  property 
in  a  civilized  community  is  subject":  Campbell  v.  Race,  7 
Oush.  408  [54  Am.  Dec.  728]. 

Why  should  not  a  traveler  on  a  private  way,  under  the 
pressure  of  a  like  necessity,  enjoy  the  same  privilege?  There 
are  hundreds,  and  probably  thousands,  of  families  in  this 
«tate  who  have  no  way  of  getting  to  and  from  their  houses 
except  by  means  of  private  ways  through  the  lands  of  others, 
ospecially  in  our  frontier  and  remote  settlements.  Are  their 
lives  of  less  value  when  traveling  on  one  of  these  private 
ways  than  when  traveling  on  a  highway?  Are  the  rights  of 
the  adjoining  owner  more  sacred  in  the  one  case  than  the 
other? 

It  has  been  held,  in  one  case  in  New  York,  that  the  owner 
of  a  private  way  cannot  justify  passing  over  the  adjoining 
land  in  any  case:  WiUiama  v.  Saffardy  7  Barb.  309.  But  it 
was  long  ago  held  in  England,  in  a  case  reported  by  Sir  Wil- 
liam Jones,  that  where  a  person  has  a  right  of  way  through 
another's  land,  and  the  way  is  impassable,  through  the  fault 
of  the  owner  of  the  land,  a  person  entitled  to  use  the*  way 
may  go  extra  viam.  The  action  was  trespass  quare  elausum. 
Defendant  pleaded  a  right  of  way.  Plaintifl*  replied  that  the 
defendant  went  out  of  the  way.  Defendant  rejoined  that 
the  way  (a  foot-path)  was  founderous,  etc.,  "  in  default  of 
the  plaintiflr,  who  ought  to  amend  it."  This  was  resolved  to 
be  a  good  plea  and  justification:  Hennas  Casey  W.  Jones,  296; 
Oreenl.  Cru.,  tit.  24,  sees.  17, 18;  Tudor's  Leading  Cases,  127. 

And  in  a  recent  case  in  Massachusetts,  the  court  held  the 
law  to  be  clear  and  unquestionable,  that  if  the  owner  of  land, 
which  is  subject  to  a  private  right  of  way,  obstructs  the  way, 
a  person  entitled  to  use  the  same  may  lawfully  enter  upon 
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and  go  over  the  adjoining  land.  The  case  was  this:  The  de- 
fendant had  a  private  right  of  way  over  the  plaintiff's  land, 
which  the  latter  plowed  up  and  fenced.  Defendant  thereupon 
passed  over  the  plaintiff's  land  in  a  different  place.  Plaintiff 
then  obstructed  that  place.  Defendant  then  entered  at  still 
another  place.  Plaintiff  also  obstructed  this.  Defendant  then 
selected  and  used  a  fourth  place  of  entrance.  Plaintiff  there- 
upon sued  the  defendant  in  an  action  of  trespass.  The  court 
declared  the  defendant's  right  to  pass  over  the  adjoining  land 
of  the  plaintiff  to  be  clear  and  unquestionable:  Leonard  v. 
Leonardj  2  Allen,  548. 

This  decision  is  founded  upon  a  fundamental  principle  of 
the  common  law,  namely,  that  a  man  sliall  not  be  heard  to 
complain  of  an  injury  which  is  the  direct  and  necessary  result 
of  his  own  illegal  act;  the  same  principle  that  justifies  the 
breach  of  another's  close,  to  recapture  goods  unlawfully  taken, 
or  to  abate  a  nuisance,  or  to  restrain  the  on^er  of  the  dose 
from  committing  a  felony.  Frwtra  legia  auxiUum  quxrit  qui 
in  legem  comrrdttit  Vainly  does  he  who  offends  against  itxe 
law  seek  the  help  of  the  law.  The  law  will  not  allow  the 
owner  to  complain  of  a  breach  of  his  close  which  bis  own 
unlawful  acts  have  made  necessary. 

In  this  case,  the  presiding  judge  instructed  the  jury,  in  sub- 
stance, that  if  the  plaintiff  unlawfully  obstructed  the  defend- 
ant's way,  the  defendant  had  a  right  to  enter  upon  and  go 
over  the  adjoining  land  of  the  plaintiff,  so  far  as  would  be 
necessary  to  avoid  the  obstructions,  taking  care  to  do  no  un- 
necessary damage.    We  think  this  instruction  was  correct 

Exceptions  overruled.    Judgment  on  the  verdict. 


Road  Easdcxht  ovxb  Lavd  vob  Cibtaih  Pusfosis  cannot  be  used  lor 
other  pnxpoees:  MeTavkh  ▼.  Carrcdl,  61  Am.  Deo.  Z63,  and  note  364. 

IiiABn<rrT  of  Towv  vob  Injubt  to  Travblbb,  sostained  in  tornlng  from 
traveled  part  of  way  to  avoid  mow-driftB:  Savage  v.  Bamgcr^  63  Am.  Dee. 
668,  endnote. 

Tex  fbihoibal  oasb  n  oirxD  in  rapport  of  the  pohit  stated  in  the  agfJUbm^ 
b  JKoMmd  Water  Oa.  v.  Tilkon,  76  Me.  177;  Jartkidi  v.  BmiA,  61  Wis.  96w 
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Oliveb  V.  Bbbby. 

|88  If  Am,  m.1 

PfeBMnra  Dbavahb  Domb  isom  Bibtb  asm,  prima  Jhde,  turn  tomfo$  mMfh^ 
and  the  itetete  d  limitetiomi  does  not  nm  agiiiwi  thflm  imlaM  ili^  am 
■hown  to  poflseas  gnffldwit  mtelligenoe  to  know  and  comprebend  thoir 
legal  righta  and  liabflitiea,  and  thereby  zebnt  the  legid  preenmption  of 
incapacity. 

Assumpsit  on  a  promissory  note  given  to  the  plaintiff  for 
services  in  the  defendant's  mill.  The  defense  was  the  statute 
of  limitations.  The  plaintiff,  who  had  been  deaf  and  dumb 
from  infancy,  was  able  to  labor,  but  no  evidence  was  offered  to 
ahow  that  he  had  sufficient  intelligence  to  know  and  compre- 
hend his  legal  rights  and  liabilities.  There  was  evidence  of 
payments  on  the  note  within  six  years,  but  the  jury  returned 
a  verdict  for  the  defendant 

OUberi^  for  the  plaintiff. 

TaUman  and  Larrahee^  for  the  defiBndaat. 

By  Court,  Walton,  J.  The  statute  of  limitations  does  not 
run  against  a  person  deaf  and  dumb,  unless  he  is  shown  to 
possess  sufficient  intelligence  to  know  and  comprehend  his 
legal  rights  and  liabilities.  The  improved  method  of  educating 
such  persons,  adopted  at  the  present  day,  develops  in  them  a 
higher  degree  of  intelligence  than  it  was  formerly  supposed 
they  possessed;  but  nevertheless,  as  the  want  of  hearing  and 
speech  must  necessarily  prevent  a  fiill  development  of  their 
intellectual  powers,  and  place  them  at  a  great  disadvantage  in 
their  dealings  with  others,  the  law  throws  around  them  for 
their  protection  the  presumption  of  incapacity  to  manage  their 
own  affairs  till  the  contrary  is  shown.  This  presumption,  how- 
ever, is  not  conclusive;  it  may  be  rebutted.  But  when  a  per- 
son is  shown  to  have  been  deaf  and  dumb  from  his  birth,  it 
is  ffima  Jacie  evidence  of  incompetency,  and  unless  rebutted 
must  be  regarded  as  establishing  it.  Such  seems  to  have  been 
the  rule  of  the  common  law  from  a  very  early  date:  Brower  v. 
FisJi^ry  4  Johns.  Cb.  441.  In  this  case,  Chancellor  Kent  says 
that  the  presumption  is  a  reasonable  one,  and  that  a  special 
examination  to  repel  the  inference  of  imbecility  seems  always 
to  have  been  required.  Lord  Hale  refers  to  the  laws  of  King 
Alfred  as  recognizing  the  doctrine:  1  Hale  P.  C.  34.  The  same 
rule  prevails  in  the  civil  law:  Justinian's  Inst.,  lib.  1,  tit.  23, 
sec.  4;  see  also  1  Greenl.  Ev.,  sec.  866;  and  2  Kent's  Com.  46S 
(Little  and  Brown's^ ed.  609),  and  authorities  there  dted. 
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• 

The  plaintifr'8  right  to  recover  in  this  action  seems  to  have 
been  f ally  established,  unless  it  was  barred  by  the  statute  of 
limitations.  The  statute  of  limitations  does  not  apply  to  an 
insane  person  (R.  S.,  c.  81,  sec.  100);  and  the  words  '^insane 
person,"  as  there  used,  are  declared  to  be  applicable  to  a  per- 
son idiotic,  or  non  compos  mentis  (R.  8.,  c.  1,  sec.  4,  rule  8), 
which,  as  we  have  already  seen,  a  person  deaf  and  dumb  is 
prima  facie  presumed  to  be.  The  plaintiff  was  shown  to  have 
been  deaf  and  dumb  from  his  infancy,  and  no  evidence  was 
offered  to  show  that  he  possessed  sufficient  intelligence  to  know 
and  comprehend  his  legal  rights  and  liabilities,  and  thereby 
rebut  the  legal  presumption  of  incapacity.  The  evidence  of 
payments  within  six  years  was  very  strong,  and  it  is  difficult 
to  understand  why  it  did  not  satisfy  the  jury  of  the  twoL  The 
court  is  of  opinion  that  the  verdict  was  clearly  wrong. 

Verdict  set  aside.    New  trial  granted. 


VALmiTT  OF OoHTRAora  WITH  Pmbsomh  mm compoB  mniii:  8im§Y.Ji€Lm% 
70  Am.  Dec  198»  and  note  20a 

AonoxB  BT  OB  AQAZirsT  FlBSOH  tum  compos  mmtiv  Sa  pmie  NmMt0lm9 
79  Am.  Dee.  S7,  and  note  6S;  Ayv.  Afilntois  M  Id.  014 


Bbaokett  V.  FtaBSONS  Unknown. 

In  FRfxnHr  loa  Pashtion,  Solb  Sbeszn  in  RssFoinnDiT  mat  n  1^ 
TABLIBHSD  by  ft  po«Boeiiicwi  oommenoed  twenty  ymxu  belofo  the  tM,  •!• 
though  less  then  twenty  yean  before  the  oommeneement  of  the  enitb 

Opsn,  Kotobious,  Exolusivs,  akd  Advbbsb  Pobsibbidh  of  upland  adjaoeol 
to  plate,  for  twenty  years,  under  a  duly  recorded  deed,  gives  title  to  all 
the  flats  fronting  snch  upland,  and  described  in  the  deed. 

Rbquxbtsd  iNarntuonoNS  abb  Pbofbbi.t  Rbfubbd,  when  they  call  upon  the 
court  to  take  from  the  jury  the  determination  of  facts,  or  when  the  case 
does  not  show  the  facts  to  which  the  requested  instruotionB  relate. 

DnoBiPTioN  m  Dbbd,  "tbbnob  Nobthbasteblt  as  Fobs  Bivbb  Rora^*'  in- 
dndes  the  flats  to  the  middle  of  said  river. 

Widow  n  Ehthlbd  to  Dowbb  nr  Flais  Owvbd  bt  hbb  Hubbahth^  al< 
though  they  are  covered  by  tide-waters,  and  remain  nnin^roved  do«n&  ts 
the  tune  of  his  death. 

PBTinoN  for  partition.    The  oninion  presents  tbe 

F.  0.  J.  Smithj  for  the  petitionerB. 
E.  and  F.  Fox,  for  the  respondents. 
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Bj  Court,  Afpleton,  J.  This  is  a  petition  for  partition  of 
certain  flats.  The  petitioners  derive  title  from  Thomas 
Brackets  The  respondents  set  up  a  title  by  adverse  posses- 
ron. 

"The  respondents,"  who  claim  the  premises  in  "fee,  by 
record  title  as  well  as  by  possession,"  as  appears  from  the  re- 
port, "  put  in  sundry  mesne  conveyances,  which  need  not  be 
copied,  but  may  be  referred  to  by  either  party,  by  which  (it  is 
admitted)  all  of  the  upland  adjoining  t]}^  flats  in  question 
were  derived  by  sufficient  title  from  Thomas  Brackett,  made 
during  his  lifetime  or  subsequently  to  his  decease,  and  that 
the  respondents,  and  those  under  whom  they  have  claimed, 
for  more  than  twenty  years  past  have  been  in  open,  notorious, 
exclusive,  and  adverse  possession  of  the  uplands,  and  claimed 
the  flats  in  question  by  recorded  titles  of  uplands  and  flats; 
that  no  actual,  adverse,  and  continued  occupancy  of  said  flats, 
other  than  by  occupancy  of  the  upland,  and  claiming  title  on 
record  of  the  flats  adjacent  and  appurtenant,  has  been  made 
by  the  respondents,  or  those  under  whom  they  claim,  for  a 
period  of  twenty  years  past,  while  no  possession  has  been  had 
of  the  flats  or  upland  by  any  of  the  petitioners,  or  by  any 
other  person,  except  the  respondents." 

The  counsel  for  the  petitioners  requested  certain  instruo- 
tions,  the  correctness  of  which,  as  well  as  those  given,  will  be 
considered. 

1.  "  That  a  conveyance  made  by  a  party  having  no  legal 
record  titie,  or  open,  notorious,  adverse,  and  exclusive  pos- 
session of  the  premises,  does  not  constitute  disseisin  of  any 
I>erson  by  either  the  grantor  or  grantee  in  such  conveyance, 
nor  by  any  one  claiming  under  them,  or  either  of  them,  be- 
yond what  such  successors  to  such  grantor  have  established 
for  more  than  twenty  years  before  the  entry  of  the  petitioners' 
petition,  by  open,  notorious,  and  exclusive  actual  occupa- 
tion." 

This  instruction  was  given,  except  that  the  limitation  of  the 
twenty  years'  possession  was  before  the  time  of  the  trial  in- 
stead of  the  entry  of  the  petition. 

The  limitation  was  properly  imposed.  In  a  petition  for  par- 
tition, a  sole  seisin  in  the  respondent  may  be  established  by  a 
possession  commenced  twenty  years  before  the  trial,  though 
less  than  twenty  years  before  the  commencement  of  the  suit: 
Saeo  Water  Power  Co.  v.  Ooldthwaitj  35  Me.  456. 

If,  in  some  respects,  the  court  erred  in  favor  of  the  peti* 
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tionerSy  it  is  not  for  them  to  complain.    The  instruction  given 
is  sufficiently  favorable. 

It  required  the  admitted  fact  of  occupation  for  twenty  years 
of  upland  and  flats  under  a  recorded  title. 

2.  The  second  request  was  refused,  and  properly.  Btit ''  ihe 
jury  were  instructed  that  such  an  occupation  for  twenty  years, 
if  under  recorded  deeds  purporting  to  convey  both  flats  and 
upland,  would  warrant  the  jury  to  find  the  title  of  both  flats 
and  upland  in  the  occupants,  provided  no  other  person  had  or 
claimed  possession^of  a  title  in  the  flats." 

The  instructioh  as  given,  it  has  been  seen,  in  BraeheU  v. 
Persona  UnJbioton,  53  Me.  228,  is  in  entire  conformity  with  the 
well-settled  principles  of  law. 

3.  The  third  request  was  properly  refused.  It  required  the 
court  to  determine  the  effect  of  the  evidence  instead  of  sub- 
mitting the  facts  under  proper  instructions  to  the  jury. 

4  and  5.  The  fourth  and  fifth  requests  were  properly  refused, 
because  they  take  away  firom  the  jury  the  right  to  determine 
the  facts  in  question,  and  because  the  bill  of  exceptions  is 
silent  as  to  the  facts  to  which  they  relate. 

6.  The  sixth  request  was  granted. 

7.  The  seventh  request  was  refused,  and  the  jury  wei«  **  in- 
structed that  the  deed  of  Thomas  Brackett  to  Mary  Smith, 
dated  October  9,  1787,  did,  by  its  terms  and  the  references 
contained  in  it,  convey  the  flats  appurtenant  to  the  upland 
therein  described." 

This  was  correct.  The  description  in  the  deed  is  as  follows: 
^'  Beginning  at  the  most  southerly  comer  of  that  lot  or  parcel 
of  land  which  has  been  set  off  to  Kerranhappuck  Brackett  as 
part  of  her  dower,  thence  north  forty-five  degrees  west  112 
rods  to  a  stake;  thence  south  thirty-three  degrees  east  127 
rods;  thence  northeasterly,  as  Fore  River  runs,  twenty-eight 
rods  to  the  first  bounds." 

The  grantee  bounded  on  a  river  goes  ad  medium  fium  aqum^ 
unless  there  be  decided  language  showing  a  manifest  intent 
to  stop  short  at  the  water's  edge.  Where  premises  adjoining 
a  river  are  described  as  bounded  by  a  monument  standing  on 
the  bank,  and  a  course  is  given  as  running  from  it  down  the 
river,  as  it  winds  and  turns,  to  another  monument,  the  grantee 
takes  tuque  JUum  oftur,  unless  the  river  be  expressly  excluded 
from  the  grant  by  the  terms  of  the  deed:  Luce  v.  Caiiey^  24 
Wend.  451.  ''It  is  never  thought,"  says  Cowen,  J.,  ''^at 
monuments  mentioned  in  such  a  deed  as  occupying  the  bank 


1861.]  Bbackett  v.  Persons  Unknown.  651 

of  the  river  are  intended  by  the  parties  to  stand  on  the  pre- 
cise water-line  at  its  high  or  low  water  mark.  They  are  used 
rather  to  fix  the  terminus  of  the  line^  which  is  described  as 
following  the  sinuosities  of  the  river."  So, ''  down  the  creek, 
with  the  several  meanders  thereof,"  was  held  to  describe  the 
water  in  the  bed  of  the  creek,  and  not  the  top  of  the  bank: 
McCuUoch  V.  Aten^  2  Ohio,  307.  The  Fore  River,  it  is  mani- 
fest, must  have  been  regarded  as  one  of  the  boundaries:  Pike 
V.  Munroe,  36  Me.  309  [58  Am.  Dec.  751]. 

9.  The  ninth  requested  instruction  was  not  given,  but  in- 
stead thereof  the  same  was  given  as  in  'Brctekett  v.  Persona  Un- 
knofonj  58  Me.  228,  the  correctness  of  which  was  fully  affirmed 
in  that  case. 

10.  The  tenth  was,  that  flats  covered  by  tide-waters,  unim- 
proved down  to  the  time  of  the  husband's  decease  by  any 
actual  and  exclusive  occupation,  are  not  the  subject  of  dower 
within  the  meaning  of  the  statutes  of  Massachusetts,  or  the 
law  of  that  state;  at  the  time  of  the  decease  of  Anthony 
Brackett,  etc. 

When  a  man  is  seised  during  coverture  of  an  inheritanoe  in 
lands  and  tenements  which,  by  possibility,  any  issue  of  his 
wife  might  inherit,  the  wife  holds,  after  his  death,  one-third 
part  of  those  lands  and  tenements  for  her  natural  life  as  an 
estate  in  dower.  This  seems  to  be  the  well-settled  law.  Now, 
the  flats  are  real  estate,  which  the  issue  of  the  wife  would  in- 
herit 

The  widow  is  not  dowable  of  wild  lands,  because  clearing 
them  by  cutting  the  trees  would  be  deemed  waste.  But  it 
would  not  seem  to  be  waste  to  lease  the  flats  or  to  permit  the 
the  erection  of  a  wharf  therecm. 

Exceptions  overruled. 

BioBT  OF  PABimoNy  Am  FBoonnDras  ii»t  Nkkob  v.  NiAoi$,  67  Aak 
Dee.  609,  and  note  708^  treeting  the  Mibjeot  fully. 

AixsoAnoN  AS  TO  Umorows  TAaaaa,  whoa  eoffloienti  JUToaft  v.  Okmdi 
78  Am.  Dee.  67& 

Anvnsi  Posasmur  as  Bae  io  PABsmur:  Ommom  v.  JCAif,  45  Aak 
Dee.  602;  ifoHy  ▼- ^WiVi^  64  U  4S7,  aad  note  4& 

Wbas  Pxeranr  is  8imm  «o  Down:  BUkof  v.  Jfi^  68  Aml  Dee. 
616;  Ifeie  V.  CMtn  76  U.  711;  neiMw  v.  Am^  84  Id.  66L 
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Tainteb  v.  Lombabd. 

[88  Maini,  809.1 

JvDoa  o  VOT  BofuwD  TO  Adopt  Lavquiob  ov  CkNTSsiL  iir  Oivnro  Law  of 
Casb  to  JuBTy  aad  if  it  appears  or  may  fairly  be  preaomed  from  the  ez- 
oeptiona  that  pertinent  and  ooxreot  instructions  as  to  the  pointa  raasect 
by  the  testimony  were  in  fact  given,  exceptions  will  not  be  sostained  ob 
aoooont  of  his  refusal  to  do  ao. 

Uvov  Salb  of  PntsoNAL  Ffeopntrr  bt  Pabol^  Tqlb  kat  Vbst  in  an  «a- 
disdosed  principal  for  whom  the  apparent  pnrehaser  is  negotiating  na 
•gent^  and  the  principal,  thoa^^  unknown  to  the  aellar,  may  vindioato 
by  suit  in  his  own  name  Ms  rights  in-the  pruperty. 

BsPLXviN  for  a  wagon.    The  opinioo  BtateB  the  oaae. 
A.  W.  Painej  for  the  plaintiff 
/.  A*  PeterSf  for  the  defendant. 

By  Conrt,  Babbowb,  J.  The  wagon  replevied  in  this  suit  ie 
claimed  by  the  defendant  by  yirtae  of  a  sale  to  him  tnm 
Robert  B.  Tainter,  the  plaintiff's  son,  and  the  case  finds  that 
the  only  question  was  one  of  title, — whether  the  wagon  was  the 
property  of  the  father  or  the  son.  It  was  bought  of  Reuben 
Dunning.  The  terms  of  sale  were  agreed  upon  between  him 
and  the  son,  and  he  appears  to  have  supposed  that  the  sale 
was  to  the  son,  and  testifies  accordingly.  But  he  required  the 
father  to  sign  the  notes  with  the  son,  and  took  a  mortgage  of 
the  father's  oxen  as  security  for  the  notes,  and  upon  his  deliv- 
ering  the  wagon,  they  together  took  it  and  hauled  it  to  a  neij^ 
boring  shop  to  be  repaired.  The  case  finds  that  plaintiff  and 
his  son  were  living  together  at  this  time,  the  son  being  a  young 
man  possessed  of  little  or  no  property.  The  father  testified 
that  the  son  solicited  him  to  purchase  the  wagon  and  procured 
Dunning's  terms,  and  that  before  going  over  to  Dunning's  to 
close  the  trade,  it  was  agreed  between  them  that  the  father 
should  give  his  note  for  the  wagon,  and  that  the  wagon  should 
be  his  until  paid  for  by  the  son;  that  he  paid  the  notes  which 
were  given  for  the  wagon,  and  also  paid  for  the  repairs;  that 
the  son  had  never  repaid  these  sums;  that  the  wagon  was  used 
by  the  family  from  the  time  of  the  purchase,  July  9, 1859,  till 
August  30, 1862,  when  the  son  took  it  from  the  father  violently 
while  the  latter  was  riding  in  it  on  the  highway,  and  sold  it  to 
the  defendant. 

On  the  part  of  the  defendant,  there  was  testimony  tending 
to  show  that  the  son  bought  the  wagon  and  paid  for  it,  and 
always  held  it  as  his  own,  and  that  the  father  merely  signed 
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the  note  with  the  son  as  a  surety.  The  judge  instracted  the 
jury  that  if  the  father  and  son,  before  the  delivery  of  the  wagon 
by  Dunning,  agreed  between  themselves  that  the  father  should 
hold  the  property  as  security  for  the  payment  of  the  note,  and 
nothing  was  afterwards  done  about  it,  the  title  would  not  pass 
(to  the  father),  provided  the  sale  was  made  by  Dunning  to  the 
son,  the  father  signing  with  the  son  as  surety. 

This  instruction  was  doubtless  correct.  The  doctrine  is 
simply  this:  that  an  agreement  to  give  a  mortgage  or  pledge, 
not  executed,  cannot  be  permitted  to  take  the  place  of  such 
mortgage  or  pledge  under  these  circumstances. 

The  di£Bculty  is,  that  this  instruction  presents  the  case  only 
upon  the  hypothesis  that  the  testimony  offered  on  the  part  of 
the  defendant,  above  referred  to,  was  true,  and  that  no  instruc- 
tion  was  given  upon  the  phase  of  the  case  presented  by  the 
plaintiff's  testimony,  although  the  plaintiff 'ft  counsel  requested 
the  c«urt  to  instruct  the  jury  that ''  if,  by  agreement  between 
the  father  and  son,  the  former  was  to  hold  the  property  of  the 
wagon  until  the  son  had  paid  for  it,  and  the  wagon  was  deliv- 
ered to  them  under  this  agreement,  the  agreement  would  be 
binding,  and  the  father  would  hold  the  property  accordingly." 
The  requested  instruction  was  refused.  The  judge  is  not 
bound  to  adopt  the  language  of  counsel  in  communicating  the 
law  of  the  case  to  the  jury,  and  provided  it  appears,  or  may 
fSoirly  be  presumed  from  the  exceptions,  that  pertinent  and 
correct  instructions  as  to  the  points  raised  by  the  testimony 
were  in  fact  given,  exceptions  will  not  be  sustained  on  account 
of  his  refusal  to  do  so. 

In  the  case  at  bar,  however,  the  instruction  before  recited, 
as  given  by  the  judge,  is  presented  as  the  ruling  of  the  court 
upon  the  law  of  the  case,  and  not  as  an  instruction  given  inter 
alia. 

It  would  seem  from  the  exceptions  that  no  such  instructions 
were  given  as  to  the  vital  question  in  the  case, — viz.,  to  whom 
did  the  property  pass  upon  the  sale  by  Dunning? —  as  the  plain- 
tiff, in  view  of  his  testimony  and  the  requested  instruction, 
was  entitied  to  have. 

The  fault  may  be  in  the  exceptions,  but  having  been  duly 
allowed,  they  are  to  be  considered  as  presenting  the  case  cor- 
rectly. 

For  whom  did  the  son  make  the  bargain  with  Dunning? 
For  himself,  or,  as  agent,  for  his  father?  To  whom  did  the 
property  pass  upon  that  sale?    The  questions  are  fairly  raised 
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by  the  plaintiff's  testimony  and  the  requested  instruction,  and 
it  was  the  duty  of  the  court  to  aid  the  jury  in  their  determina- 
tion by  appropriate  instructions  upon  matters  of  law. 

Upon  a  sale  of  personal  property  by  parol  or  by  writing  not 
under  seal,  it  is  not  unfrequent  that  the  title  vestSi  not  in  the 
apparent  purchaser,  but  in  some  undisclosed  principal  for 
whom  the  apparent  purchaser  was  negotiating  as  agent,  and 
the  authorities  cited  by  the  plaintiff's  counsel  in  argument, 
and  numerous  others,  show  that  the  real  purchaser,  though 
unknown  to  the  seller,  may  vindicate  by  suit  in  his  own  name 
his  rights  in  the  property,  and  also  rights  under  contract  made 
respecting  the  property  by  the  agent,  m  his  own  name  only, 
without  disclosing  his  principal,  provided  only  that  the  seller 
or  party  dealing  with  the  agent  is  not  prejudiced  by  the  in- 
troduction of  the  unknown  principal  in  place  of  the  agent 

Tn  the  case  at  bar,  although  Dunning  may  have  supposed, 
and  honestly  testified,  that  he  sold  the  wagon  to  the  son,  this 
ought  not  to  be  permitted  to  prejudioe  the  rights  of  the  plain- 
tiff, if,  in  point  of  fiEust,  in  pursuance  of  the  agreement  between 
the  father  and  the  son,  made  pending  the  bargain,  the  fistther 
became  the  real  purchaser. 

ExceptionB  sustained.    New  trial  granted. 


TtatiiB  TO  Faoipnefr  Pujhuiaiid  whxhovt  Disomnwi  FMiiPifc  Vim 
DT  Laxtie:  CUUv  v.  J2ta^  71  Aa.  Doa  879^  and  note  08L 

Suzr  sr  UnnabosiD  Fumbfal  ov  Oonm^CT  Mum  sr  ob  mm 
fi  Mmtmm  A.  J^.  Ox  v.  BmMttt  O  Am.  Paa  Sf7, 
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Dban  V.  Bbowk. 

[Si  MAmTLiLMD,  ILJ 

Qni  IN  VoBomaoB  or  Lahd  uhihb  OosTEAor  of  Pdmbasi  <■•- 
eoted  hf  tbe  hntbaad  of  ona  of  two  women,  oo>tiBMit«  tbanot  briagi  • 
bfll  to  enjom  a  parohMer  from  said  two  woomii,  ^i^w«<«g  imdar  a  deed 
exaoated  by  them  after  the  death'  of  said  husbaiid,  from  oatting  timber 
on  aaid  knd,  in  which  he  alleges  that  hie  coatraet  was  made  by  the  hoe- 
bead  of  aid  oo-tenaiit  with  the  ooneent  of  hie  wife,  and  that  the  title 
wae  still  ootsteading,  does  not  show  saoh  a  right  to  the  land  as  weald 
bar  the  entry  of  the  grantee  nnder  the  abore  deed;  nor  in  view  of  the 
avennenti  of  the  bill  oan  any  presamption  of  a  giant  or  of  adTerse  poe- 
siiiqn  be  mdnlgen. 

ADTSBn  Pofl8i8BiDN,  What  Ctovsiinms.  — Poesesrioo  to  be  adrerse  most 
be  aooompenied  witii  a  posiiive  and  ezdnaive  olaim  of  the  entire  title; 
where  the  title  olaliniMl  ^«»Ht  Ihe  codstence  of  a  superior  tiHe^  the  poe- 
session  will  not  be  adyerse  to  that  title. 

FiMMHnui  UHDm  AouanoMT  to  PoxoBAaB— Nor  AirtWBSB,  —Where  one 
euniiaeie  for  land,  and  enters  into  posssssion  nnder  an  agreement  f er  a 
eoBfeyaaee  of  tiie  title  on  payment  of  the  pazehaee>money,  there  oan  be 
no  jdferse  iMldin^  even  if  possible  then,  nntil  the  oondition  on  whiok  the 
depends  has  been  performed> 


THik  opinion  oontains  a  snflElciont  fltatomont  of  tho  OMO. 

Bnumim  ofuf  SiockM^  for  iho  appellants. 

PfaU^  tat  the  appellee. 

By  Coorty  Cocrran,  J.  The  faqnnotion  in  ihie  ease  wae 
granted  upon  a  bill  fildL  by  the  appellee  to  restrain  the  appel- 
lants from  catting  and  remoying  the  wood  and  timber  on  a 
tract  of  land  called  Allcook's  Chance.  The  record  shpvrs 
that  this  land  belonged  to  Catharine  MoClish  and  Sarah  A. 
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Green,  her  sister,  as  tenants  in  common,  and  that  while  they 
were  so  seised,  the  latter  intermarried  with  one  William  P. 
Kelley,  who  sold  the  land  to  Garretson  Reese,  and  gave  his 
individnal  bond  for  a  conveyance  thereof,  in  July,  1833.  The 
death  of  Kelley  occurred  in  1844,  and  in  December,  1858,  his 
widow  and  Catharine  McGlish  joined  in  a  deed  conveying  the 
property  in  question  to  the  appellants,  who  thereupon  com- 
menced to  cut  and  remove  the  standing  wood  and  timber.  It 
also  appears  that  Reese  entered  on  the  land  at  the  time  of  his 
purchase  from  Kelley;  that  he  cut  and  removed  wood  and 
timber  therefrom,  and,  without  obtaining  any  deed  thereof  or 
inclosing  it,  continued  to  occupy  and  enjoy  the  land  in  that 
manner  until  his  death,  in  1849.  The  appellee  avers  that 
after  the  decease  of  Reese  his  property  was  apportioned  among 
his  heirs  at  law,  and  that  this  land  was  allotted  to  his  daughter 
Rachel,  now  the  wife  of  the  appellee;  that  she  thereby  came 
into  the  possAssion  and  ownership  of  the  land,  and  he  there- 
fere  claims  in  her  right  the  relief  sought  by  the  bill. 

It  clearly  appears,  from  this  statement  of  the  case,  that  the 
title  of  the  property  remained  in  Mrs.  Kelley  and  her  sister 
Catharine,  notwithstanding  the  sale  of  Kelley  to  Reese,  and 
that  their  conveyance  would  vest  the  appellants  with  a  good 
title,  unless,  indeed,  the  possession  of  the  land  under  the  Reese 
purchase  was  so  fiar  adverse  as  to  divest  them  of  their  estate 
and  establish  a  title  in  those  claiming  under  him.  The  ques- 
tion, then,  as  to  the  effect  of  the  possession  under  the  purchase 
of  Reese,  is  the  only  material  one  in  the  case;  and  looking  to 
the  averments  in  the  bill,  all  diiBSculty  on  that  point  would 
seem  to  be  removed.  The  rule  at  law,  as  well  as  in  equity, 
established  by  an  unbroken  course  of  authority,  is,  that  pos- 
session,  to  be  adverse,  must  be  accompanied  with  a  positive 
and  exclusive  claim  of  the  entire  title,  and  if  the  title  claimed 
be  subordinate  to  or  admits  the  existence  of  a  superior  title, 
the  possession  will  not  be  taken  as  adverse  to  that  title;  nor 
does  it  matter  how  long  such  a  possession  may  be  continued, 
for  it  can  have  no  effect  in  the  way  of  barring  the  legitimate 
title:  Smith  v.  Burtisj  9  Johns.  180  [5  Am.  Dec.  218];  Jiickson 
V.  Johnson^  5  Cow.  74  [15  Am.  Dec.  433];  Angell  on  Limita- 
tions, 413, 414;  Stump  v.  Henry,  6  Md.  201  [61  Am.  Dec.  300]. 
And  where  one  contracts  for  land,  and  enters  into  possession 
under  an  agreement  for  a  conveyance  of  the  title  on  payment 
of  the  purchase-money,  there  can  be  no  adverse  holding,  even 
if  possible  then,  until  the  condition  on  which  the  conveyance 
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depends  has  been  performed:  JacUon  ▼.  Bard^  4  Johns.  231 
{4  Am.  Deo.  267];  Jaelson  v.  Camp^  1  Cow.  610;  Jackson  v. 
JohMofij  5  Id.  74  [15  Am.  Deo.  433];  Owynn  y.  Jonea^  2  Oill 
A  J.  173;  CoMn  v.  Warford,  20  Md.  357. 

In  this  case  Reese  appears  to  have  <nitered  into  possession 
under  a  contract  for  a  deed  on  payment  of  the  purchase-money, 
and  although  the  bill  alleges  that  the  purchase-money  was 
«ub8equently  paid,  yet  there  is  no  evidence  of  that  fact,  other 
than  the  simple  declaration  of  Reese  himself  to  a  third  party, 
that  he  had  paid  it,  and  none  at  all 'as  to  the  time  when  the 
payment  was  made.  And  although  the  proof  is  that  the  pur- 
chase was  made  from  Kelley,  yet  the  bill  states  that  the  land 
belonged  to  Mrs.  Kelley,  in  her  own  right,  who  appears  not  to 
have  been  a  party  to  the  contract  of  sale.  The  appellee  also 
avers  that  no  deed  has  ever  been  made  in  compliance  with  the 
contract  of  Kelley,  and  that  he  and  his  wife  have  never  been 
able  to  obtain  one,  by  reason  of  the  fraud  and  obstinacy  of 
Mrs.  Kelley,  and  that  he  intends  to  institute  proceedings 
against  the  appellants,  Mrs.  Kelley  and  others,  to  compel  a 
•conveyance  of  the  lands  to  his  wife.  The  possession  relied  on 
thug  appears  to  have  been  taken  and  maintained  under  a  con- 
tract for  a  title  which  is  alleged  to  be  still  outstanding;  and 
further,  that  the  contract  for  a  conveyance  of  the  title  was 
made  with  one  who  was  not  the  owner  of  the  land.  The  rules 
to  which  we  have  referred  are  applicable  to  this  case.  It  surely 
<;annot  be  said  that  the  possession  of  the  land  under  the  con- 
tract from  Kelley  was  of  such  a  character  as  to  bar  the  appel- 
lants' right  of  entry  under  their  deed,  or  raise  a  presumption 
of  a  grant  to  those  claiming  under  that  contract,  for  that  would 
be  inconsistent  with  the  solemn  averment  in  the  bill  that  the 
title  is  still  outstanding;  and  relying  on  the  contract,  without 
the  aid  of  a  presumption  fit>m  adverse  possession,  it  cannot  be 
said  that  the  wife  of  the  appellee  has  acquired  any  interest  in 
the  land  that  a  court  of  law  or  equity  can  protect  The  con- 
tract was  made  with  one  who  had  no  such  title  as  the  contract 
calls  for,  although  possessed  of  an  interest  jure  mariti^  and  as 
a  matter  of  course,  those  claiming  under  it  after  his  decease 
were  vested  with  no  interest  adverse  to  tliat  of  the  real  owners. 
We  think,  under  these  circumstances,  that  the  appellee  is  not 
•entitled  to  the  relief  prayed,  and  shall  therefore  reverse  the 
decree  of  the  court  below,  dissolve  the  iiyunotion,  and  dismisi 
4he  bill,  with  costs  to  the  appellants. 

Injunction  dissolved  and  bill  dismissed. 
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What  will  Cohstituti  Adtxrss  PoBSsasiov  ov  Lahd  mart  be  deter- 
mined by  the  curcnmstuioee  of  each  case:  Draper  v.  Shooif  69  Am.  Deo.  462. 
To  eoortitate  advene  posaeaaiony  it  ia  neoeaaary  that  the  party  ahoold  daiiD* 
the  property  aa  hia  own:  Smodgrasi  v.  Andrtwa,  64  Id.  169.  Adrerae  poa- 
BeaaioQ  ia  made  oat  by  acta  that  are  open,  notorioaa,  visible,  and  continnooa: 
Denham  y.  Holemcm,  71  Id.  198.  Viaible  and  notorioaa  occapation  of  land- 
with  intent  to  claim  againat  the  world  rendera  the  entry  and  poaaeeaum  ad- 
verse: Ford  V.  Wii$on,  72  Id.  187;  aee  alao  Morriicm  y.  Kdie^,  74  Id.  169. 

PoesMBZON  umtaL  Boin>  vob  Titli.  — One  who  holda  poaaeaaioa  under 
bond  for  titlea  made  by  the  trae  owner  mnat^  if  the  parehaae -money  remaina- 
unpaid,  consider  himaelf  aa  holding  ander  the  trae  owner.    Conseqnently, 
sndi  poeaessiun  ia  not  adverse  to  the  owner,  aa  it  lacfca  an  intention  to  ao 
bold,  which  ia  neoeaaary  to  oonstitate  adverse  poaaeaaion:  Starnptr  v.  (hjfim, 
65  Am.  Dec.  628.    Poaaeaaion  of  land  onder  oontraot  of  pnrchase  doea  not 
become  adverae  ontil  foil  payment  haa  been  made,  aooording  to  the  terma  of 
the  agreement:  Drtw  v.  Towle^  64  Id.  309.     One  entering  not  adveraely,  bot 
expressly  or  legally  in  anbservience  to  owner'a  title,  cannot  be  permitted  to- 
treat  hia  anbaeqaent  continued  poaaeaaion  aa  adverae;  bat  before  the  atitata 
commencea  to  ran  in  hia  favor,  the  privity  between  him  and  the  owner  moat 
have  been  disowned  and  aevered  by  aome  onaqaivocal  act:  Banmm  r.  Bram- 
don,  76  Id.  666.    A  porohaaer  from  one  who  holda  ander  an  afcreemant  to  aell> 
may  held  adveraely:  BtAeriaom  v.  Waod^  65  Id.  140. 


Gbnt  v.  Lynch. 

ISi  XABTLaim,  68wl 

SLAHBiEt  OV  TiTUi— Malhoi  —  Advigb  OF  CouirsiL, — Where  plaintifr 
bringa  aa  action  againat  defendant  for  slander  of  hia  title  to  certain  land, 
and  the  evidence  ahowed  that  plaintiff  offered  the  land  for  aale  at  aoetian^ 
that  defendant  waa  preaent  and  forbade  the  aale,  declaring  that  plaintiff 
had  only  a  dower  intereat  in  the  land,  and  that  the  title  waa  in  himaelf;. 
that  in  ao  dedaring  defendant  waa  acting  under  advice  of  coonael,  but 
that  auch  advice  was  prooared  by  false  representations  made  to  hia  conn- 
ael  by  defendant,  —  it  ia  proper  for  the  ooart  to  aabmit  the  qaeetion  of  the 
laftter'a  malice  or  b(ma  Jide»  to  the  jury. 

Whibs  Dkbd  Used  as  Bvidbnoi  is  hot  CoNTAiir ed  m  TBAnaoBm,  and* 
the  clerk  certifies  that  it  ia  not  on  file  in  the  court  below,  thia  court  will 
presume  in  the  absence  of  the  deed  that  the  rulings  of  the  circuit  oourt- 
with  regard  to  it  were  correct. 

Tenants  in  Common  must  Join  in  Aoiions  won  Tbbspass  to  Lands^  Imt^ 
their  faflore  to  do  so  can  only  be  taken  advantage  of  by  plea  in  abate- 
ment, or  by  way  of  apportionment  of  the  damagea  at  the  triaL 

PosRBSSiON  NsQEssABT  TO  MAINTAIN  Xbxbpass.  — The  giat  of  the  action  of 
treapaas  is  the  injury  done  to  the  plaintiff*8  possession,  and  therefore,  in- 
order  to  maintain  it,  possession  is  necessary.  This  possession  maybe^ 
either  actual  or  conatructive;  the  mere  right  of  entry  on  the  landa  ia  not 
sufficient,  if  they  be  in  the  actual  poaseasion  and  ocenpanoy  of  a  dia- 
aeisor. 

Possession  or  Wild  Uninclosed  Land  to  Maintain  Tebspass.  — Wberr 
defendant  haa  entered  upon  an  outlying  unincloeed  lot  of  plaintiff'flv 
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baa  cat  and  iold  wood  off  it  from  time  to  tiiM^  these  were  mere  r  ao- 
oeanve  Mte  of  treq^Ms,  and  the  title  beiiig  in  plaintiff,  the  oonetraotiye 
poBsenon  is  in  her,  and  she  may  maintain  treepaea  af^ainst  defendant. 

The  opinion  states  the  case. 

Carter  and  Boarman^  for  the  appellant. 

Machen  and  QitUngSy  for  the  appellee. 

By  Courts  Babtol,  J.  This  action  was  instituted  by  the 
appellee.  The  first  and  second  counts  of  the  declaration  are 
in  case  for  slander  of  the  plaintiff's  title  to  a  parcel  of  land 
situate  in  Baltimore  County,  containing  about  twenty-three 
acres,  being  part  of  a  tract  called  Stansbury's  Plains,  and  dis- 
tinguished by  the  name  of  Nackey  Ford's  Lot.  The  third 
count  is  in  trespass  for  breaking  and  entering  the  same  land 
and  cutting  and  carrjdng  away  wood.  The  defendant  pleaded 
not  guilty.    The  jury  found  a  general  verdict  for  the  plaintiff. 

At  the  trial  below  the  plaintiff  offered  one  prayer,  which  was 
granted,  and  the  defendant  twelve,  of  which  the  first,  fourth, 
eighth,  and  tenth  were  granted,  and  the  others  refused;  the 
defendant  excepted. 

The  eighth,  ninth,  and  twelfth  prayers  refer  to  the  first  two 
counts  of  the  declaration,  and  will  first  be  considered. 

The  ninth  prayer  asserted  that  the  plaintiff  had  failed  to 
offer  any  evidence  of  malice  upon  the  part  of  the  defendant  in 
forbidding  the  sale,  or  want  of  probable  cause  in  the  defend- 
ant making  the  declarations  offered  in  evidence  in  reference 
to  said  sale.    This  makes  it  necessary  to  refer  to  the  proof. 

Evidence  was  given  that  the  plaintiff  offered  the  property 
for  sale  at  public  auction  in  1859,  that  the  defendant  was  then 
present  and  forbade  the  sale,  declaring  that  the  plaintiff  had 
only  a  dower  interest  in  the  land,  and  had  no  right  to  sell  it, 
and  that  it  belonged  to  him. 

It  farther  appeared  firom  the  evidence  that  the  defendant 
had  been  advised  by  Mr.  Boarman,  his  counsel,  to  forbid  the 
sale.  Evidence  was  given  that  the  land  had  been  sold  by  a 
constable,  and  the  defsndant  had  bought  it;  but  Mr.  Boarman 
testified  that  his  advice  was  given  upon  the  representations 
made  to  him  by  the  defendant,  "that  he  had  purchased  the 
property  and  owned  it,  and  that  the  sale  made  to  him  by  the 
constable  had  been  reported  to  the  court  and  ratified;  which 
statement  he,  Mr.  Boarman,  afterwards  found,  by  an  ezamina- 
tion  of  the  papers,  to  be  fi^se;  the  sale  by  the  constable  had 
not  been  ratified,  but  had,  in  fact,  been  rescinded  and  set 
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aside."  Mr.  Boarman  further  testified  that  ''when  he  alter- 
wards  informed  the  defendant  of  the  true  state  of  the  case,  he 
said  he  had  been  altogether  misinformed,  but  admitted  he  had 
never  paid  the  purchase-money." 

Upon  this  proof  we  think  the  circuit  court  was  right  in  sab- 
mitting  to  the  jury  the  question  of  malice  and  bona  fides  on 
the  part  of  the  defendant.  This  was  done  by  the  eighth 
prayer,  granted  by  consent;  and  there  was,  consequently^  no 
error  in  rejecting  the  ninth  prayer. 

In  our  opinion,  the  twelfth  prayer  was  prqperly  rejected  also; 
the  law  upon  the  subject  was  correctly  given  to  the  jury  in  the 
eighth  prayer. 

It  is  stated  in  the  bill  of  exceptions  that  the  plaintiff  offered 
in  evidence  a  deed  from  the  heirs  of  George  Lynch  to  the 
plaintiff.  The  deed  itself  is  not  contained  in  the  transcript, 
the  clerk  certifying  that  it  is  not  on  file  in  the  court  below. 
In  the  absence  of  the  deed,  it  must  be  presumed  that  the  rul- 
ings by  the  circuit  court  with  regard  to  it  are  correct,  and 
therefore  this  court  cannot  say  there  was  error  in  rejecting  the 
second  and  third  prayers. 

There  remain  for  our  consideration  the  fifth,  sixth,  seventh, 
and  eleventh  prayers,  and  the  instruction  granted  to  the  jury 
on  the  prayer  of  the  plaintiff. 

The  fifth  prayer  asserts  the  proposition  that  the  plainti£E^ 
being  only  tenant  in  common  of  the  land,  could  not  maintain 
the  action  without  joining  her  co-tenants. 

The  general  proposition  that  in  personal  actions,  as  for  tres- 
pass to  lands,  tenants  in  common  must  join,  is  support«il  by 
the  authorities  cited  by  the  appellants  on  this  point,  aud  is  no 
doubt  well  established.  The  rule  is  correctly  stated  in  1 
Gh.  PI.  65.  The  same  author,  page  66,  says:  ''In  actions  in 
form  ez  delicto^  and  which  are  not  for  the  breach  of  a  contract, 
if  a  party  who  ought  to  join  be  omitted,  the  objection  can  only 
be  taken  by  plea  in  abatement,  or  by  way  of  apportionment 
of  the  damages  at  the  trial."  See  also  note  1,  same  page,  and 
1  Wms.  Sauud.  291  k,  291  m,  note  4.  We  conclude  that  there 
was  no  error  in  rejecting  the  fifth  prayer. 

The  only  remaining  question  to  be  determined  is,  whether 
the  facts  offered  in  evidence  by  the  defendant  .operated  a  dis- 
seisin of  the  plaintiff,  which  bars  her  right  of  action,  notwith- 
standing the  title  to  the  land  is  in  her.  This  question  arises 
upon  the  sixth,  seventh,  and  eleventh  prayers  of  the  defend- 
ant, and  the  prayer  of  the  plaintiff. 
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Upon  this  question  an  examination  of  the  authorities  has 
brought  us  to  the  following  conclusions: — 

1.  The  gist  of  the  action  of  trespass  is  the  injury  done  to 
the  plaintiff's  possession.  In  order  to  maintain  the  action, 
therefore,  possession  by  the  plaintiff  is  necessary.  This  pos- 
session may  be  either  actual  or  constructive;  a  mere  right  of 
entry  on  lands  is  not  sufficient,  if  they  be  in  the  actual  pos- 
session and  occupancy  of  a  disseisor.  The  law  is  correctly 
stated  by  Greenleaf,  in  his  excellent  work  on  evidence,  vol.  2, 
sec.  619,  where  it  is  said:  '*A  disseisee,  though  he  may  main- 
tain trespass  for  the  original  act  of  disseisin,  cannot  have  this 
action  for  any  subsequent  injury  until  he  has  acquired  the 
possession  by  re-entry." 

2.  Though  "  at  one  time  it  was  doubtful  whether  the  action 
of  trespass  quare  dausum /regit  would  lie  at  all  where  there 
was  no  actual  possession,  and  the  locus  in  quo  was  in  a  wild, 
unoccupied  state,  yet  it  has  long  been  settled  in  this  country, 
fix>m  tbd  necessity  of  the  case,  not  that  the  action  will  lie  with- 
out possession,  but  that  it  will  lie  upon  that  possession  which 
the  law  implies  to  be  in  the  owner  of  land,  when  no  other  per- 
son is,  in  point  of  fact^  on  it.  In  such  case  the  owner  has 
constructively  the  possession":  Ruffin,  G.  J.,  in  Cohoon  v. 
Simmons^  7  Ired.  190. 

This  is  the  meaning  of  the  general  expression  used  by  the 
court  in  Norwood  v.  Shipleyy  1  Har.  &  J.  295,  and  in  several 
other  cases  cited  in  argument:  that  in  order  to  maintain  the 
action,  it  is  necessary  for  the  plaintiff  to  prove  title  to  the  land^ 
or  that  he  was  in  the  actual  possession  at  the  time  of  the  al- 
leged trespass. 

Upon  an  examination  of  the  proof  in  this  case,  a  majority 
of  the  court  are  of  opinion  that  there  was  no  such  evidence 
of  the  disseisin  of  the  plaintiff,  or  of  the  adverse  possession  of 
the  land  by  the  defendant,  as  to  defeat  the  action. 

The  evidence  is,  that  the  land  was  an  outlying,  uninclosed 
loty  not  at  any  time  in  the  actual  possession  of  the  defendant, 
in  such  manner  and  by  such  acts  of  exclusive  user  and  owner- 
ship as  to  establish  an  adverse  possession  in  law,  necessary  to 
constitute  an  ouster  or  disseisin  of  the  owner.  The  only  pos- 
session proved  is,  that  ^^  the  defendant  has  cut  and  sold  wood 
off  it  from  time  to  time."  These  were  mere  successive  acts  of 
trespass,  nothing  more.  The  title  being  in  the  plaintiff,  the 
constructive  possession  was  in  her,  and  she  was  therefore  en- 
titled to  maintain  the  suiL 
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Finding  no  error  in  the  action  of  the  drooit  conrt,  the  judg- 
ment will  be  aflirmed. 
Judgment  affirmed. 


PoasnazoH,  KaonsABT  lo  MmrADr  Tbhpasb:  Ware  t.  OoOkUf  72 
Deo.  122;  BMr.  LUbm,  70  Id.  617;  JVAtt.  Dmn»  69  Id.  481^  and  notes  t» 
thaae  omm. 

Thb  PBnrCEPAL  OAsm  d  oinD>  to  ilw  point  tha*  poMwrion  oitfaer  •otaial  or 
oolurtniotiTe  is  nooemry  to  mamtein  trgapow,  in  BaUmon  ami  Oldo  R,  JSL 
Ch.  y.  Baifd,  63  Md.  392. 

AonoN  won  Slandxb  ov  Tixli.  — Thb  notion,  in  iti  nature,  is  not  prop- 
erly for  worda  apdken  or  for  a  libel  written  or  pnUiahed,  but  is  in  tbe  natore 
of  an  action  of  treepaaa  on  tbe  oaae  for  apeoial  damagea  snatained  by  reaica> 
of  the  speaking  or  the  pnUUoation  of  the  slander  of  the  plaintifTa  title.    The 
canse  of  action  is  denominated  slander  of  title  by  a  sort  of  figore  of  speedi 
in  which  the  title  ia  personified  and  made  subject  to  many  of  the  roles  ap- 
plicable to  personal  slander  when  the  worda  themaelvea  are  not  actionable, 
*'The  gravamen  of  the  action  is  the  slander  of  plaintiffs  title.    It  is  poUish- 
ing  langnage^  not  of  the  peraoD,  bnt  of  his  right  or  title  to  sometiiing.    Things 
are  merely  external  to  the  person,  and  indnde  whaterer  one  may  or  may  be 
entitled  to  own,  possess,  or  enjoy.    Bnt  one  may  speak  or  write  whatever  he 
may  please  concerning  a  thing,  and  with  any  intention  towards  the  thing, 
and  for  sncfarspeaking  or  writing  no  action  can  be  maintained.    The  tiiiag 
oannot  complain;  it  haa  no  righta  to  be  invaded.    Bnt  altiioa^  thiqga  may 
have  no  rights,  persona  may  have  a  right  in  or  to  a  thing,  — theright  d  prop- 
erfcy,  — and  this  right  may  be  invaded  by  language  conoeming  the  thing. 
When  this  invaaion  occnrs,  the  language  which  afifoots  » thing  ia  astioBabla": 
SUufordi  v.  Burrit,  60  CSaL  167;  Townahend  on  Slander  and  libel,  aeo.  fOi; 
Megroee  v.  Adar^  12  Mo.  App.  829.    When  defiunatoty  or  disoommendatoqr 
language  is  spoken  or  written  conoeming  a  person,  it  is  always^  in  the  ahsenoe 
of  any  evidence  to  the  contrary,  regarded  as  uncalled  for,  and  is  preanmed  to 
be  malioiooa  and  false.    But  as  to  language  concerning  » thiog  no  saoh  pre- 
sumption is  indulged,  and  upon  thoee  who  allege  language  oonoeming  » tkfaig 
to  be  &]se  and  maliciona  is  the  burden  of  establishing  those  ccnclusiona  1^ 
otbn  evidence  than  that  afforded  by  »  mere  publication  of  tiie  language; 
Townshend  on  Slander  and  Libel,  aec  130.    In  aotiona  for  slander  of  titie 
maliiA  is  not  presumed:  McDamki  v.  Baca,  2  OaL  826;  S.  0.,  66  Am.  Dea 
839.    To  maintain  the  action,  the  words  must  not  only  be  falser  but  tiiey 
must  be  uttered  maliciously,  and  be  followed  as  a  natural  and  legal  conse- 
quence by  a  pecuniary  damage  to  the  plaintiff,  which  must  be  specially  alleged 
in  the  declaration  and  substantially  proved  at  the  triaL    Malice  is  tiie  gist 
of  the  action:  KemiaUY.  Stone,  6  N.  Y.  14;  Like  v.  McKineU^,  41  Barb.  186; 
Van  TuyU  v.  iSiner,  8  Bradw.  666;  Andrew  v.  DeMer,  43  N.  J.  L.  16;  &  C, 
46  Id.  168;  JT^yroM  V.  ^<fam«,  12  Mo.  App.  832;  Walbb^  v.  Boetwkk,  4»  MiOL 
876;  Bdwarda  v.  Barria,  60  OaL  161;  Have^  v.  RMer  T^  PeneU  Co.,  67 
K.  Y.  119;  atarh  v.  OkUwood,  6  Kan.  141;  Pamil  v.  Haffer^,  63  Pa.  St  48. 
Unless  plaintiff  shows  title  or  interest  in  the  property,  falsehood  and  malice 
in  the  utterance  of  slander  concerning  it,  and  an  injury  to  the  plaintifT,  them 
is  no  cause  of  action:  Bdwarde  v.  Burrw,  60  OaL  161.    The  words  charged  as 
actionably  slanderous  most  be  set  out  in  the  declaration:  Hill  v.  Ward,  18 
Ala.  310.    The  special  damages  sustained  must  be  circumstantially  allied: 
Stoik  V.  ChOwood,  6  Kan.  141.    The  real  point  on  the  question  of  malice  is 
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whether  the  def  ndaat  made  the  statement  bona  JUk^  and  under  an  honest 
impreesion  of  its  tmth,  or  whether  he  made  it  malicioiisly  for  the  purpose  of 
staadering  the  plaintiff's  title.  If  the  defendant  haa  any  interest  in  the  mat- 
ter, and  asserts  defect  of  title  bona  Jide  in  order  to  protect  himself  or  to  pre- 
vent the  commission  of  a  frand,  the  harden  is  thrown  on  plaintiff  to  show 
that  there  was  no  reasonable  or  probable  gronnd  for  the  statement.  Defend- 
ant may  show  that  he  believed  the  statement,  and  that  he  made  it  in  good 
faith  and  wxthont  malice,  nnder  a  bona  Jide  daim  of  property,  or  vnder  oir- 
eomstanoes  that  made  the  statement  privileged,  lliere  most  be  want  of 
probable  cause.  If  what  the  defendant  says  or  does  is  in  pnisoanoe  of  a 
daim  of  title,  he  is  not  responsible:  BaUqf  v.  Dean,  5  Barb.  297;  Me^ro&e  v. 
Adams,  12  Mo.  App.  334;  Andrews  v.  Dsahkr,  45  N.  J.  L.  168;  HiUY.  Ward, 
18  Ala.  311;  Van  Tuyle  v.  Riner,  3  Bradw.  550.  In  ovder  to  rebnt  the  pre- 
anmption  of  malice^  defendant  may  prove  that  upon  a  fair  reprssentation  of 
his  daim  he  was  advised  by  eonnsd  that  his  title  was  as  he  had  asserted: 
£RB  V.  Ward,  13  Ala.  310;  Siark  v.  OkUwood,  5  Kan.  146.  The  action  for 
dander  of  title  lies  as  wdl  for  &]se  reprssentations  regarding  personalty  as 
fealty:  LQ»  ▼.  JTdBMry,  41  Barb.  186;  or  for  sodi  repressntations  respeet- 
ing Mtan patent:  ifcyroisv.  Adams,  12 Mo.  App.  832. 


Gboomb  v.  Lbwis. 

en  XABTiaan,  m.J 

ATTifflnfiwT— Foupe  xv  Hahsb  ov  TsoBxa  iir  EQVirr  are  noi^  as  a  gen- 
eral role^  ItaUe  to  attadmient  and  condenmation  until  the  diare  of  the 
dd)tor  haa  been  asoertained  by  a  statsment  of  the  trustee's  trust  and  the 
settlement  of  his  final  acoonnt. 

Bulb  that  ATTAOBiaDirT  will  hot  Lib  to  Amor  Fobbb  nr  Hahsb  ov 
Tbubkii^  before  the  settlement  of  his  aooountsy  rests  altogether  on  jnris- 
dietional  copsideratioPBSufflment  for  the  defense  of  a  trustee  as  garnidiee^ 
as  wdl  as  for  the  protection  of  the  fund  in  his  hands;  but  it  is  evident 
that  these  are  purdy  matters  of  defense^  of  whidi  the  trustee  should  avail 
himsdf  by  motion,  pleadings*  or  proof  at  some  stage  of  the  attachment 
proceedinf^  before  the  final  judgment.  The  trustee  is  not  required  to 
plsad  these  facts  specifically,  but  they  diould  be  disdosed  to  the  court 
by  some  party  to  the  proceeding  before  the  matter  is  oonduded  hj  a 
judgment. 

Wbbbs  FoifSB  IS  Hahos  or  TBuaxn  havb  Bmr  Attached  bdobb  Sxr- 
TLDCorr  or  ma  Aoodttntb,  and  the  debtcnr's  diare  ascertained,  and  such 
proceedings  allowed  to  ripen  into  a  judgment  of  condemnation,  if  the 
time  within  which  errors  can  be  assi^^ied  and  corrected  haa  passed,  the 
judgment  will  be  hdd  final  and  conclusive  of  the  rights  established  by  it; 
and  the  fact  that  the  gamidiee  had  a  good  defense,  or  that  he  was  clothed 
with  a  privilege  protecting  his  fund  from  attachment,  cannot  now  be  in- 
quired into. 

Not  LnmrDXD  iob  PBOTBonoir  ov  Dbbtobs. — Bulb  that  Fuiroe  in  Hauss 
ov  Tbuhibb  cannot  be  attadied  until  his  accounts  have  been  settled,  and 
the  debtor  8  share  ascertained,  is  not  intended  as  a  device  for  the  benefit 
of  debtors,  nor  to  protect  their  interest  in  trust  funds  from  the  appropi.*- 
ate  remedies  of  their  creditors,  and  is  only  implied  where  the  ^^igfcitig 
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&oti  and  oiroamttuioei  justify  it^  and  will  never  be  iq^pliad  after  thora 
has  been  a  final  aooonnt  and  an  order  to  the  trustee  to  pay  aooordingljr. 

▲iTAGHicsNT  AOAiKflT  FuNDB  IK  Chabox  ov  Tbxjstu  may  be  issned  and  laid 
in  his  handi  before  the  settlement  of  his  aoooonts  a«d  the  asoertaimneni 
of  the  share  of  the  debtor,  bat  it  is  not  effeetiye  so  af  to  subject  the  fund 
to  oondemnation  until  after  the  settlement  of  such  account. 

ATTAOBiaHT  Laid  is  Hands  ov  Tbubtxb  bkvobb  Final  Aoooun  wua 
SI  OooD,  if  at  any  time  before  trial  or  judgment  the  share  of  the  fond  in 
hand  belonging  to  the  debtor  is  ascertained  by  a  final  account. 

FluxsBBB  OF  Attaohmxnt  OR  Garnibhmxnt,  whxn  PuBSunro  Cbsdikb»  Uh- 
LiKX  Ordinabt  Suns,  does  not  necessarily  relate  back  to  the  servioe  of 
the  writ,  but  may  stand  on  the  state  of  facts  appearing  at  the  tima. 

JVDQMXNT   EnTXRID  ON  GaBNISHIONT  OF  FUNDS   IN  HANDS   OF  TeQRXI^ 

before  his  accounts  have  been  settled,  will  be  final  and  efiectiTe  on  the 
fond  afterwards  ascertained,  if  before  thai  time  no  motum  or  other  pro- 
ceeding has  been  taken  to  conect  that  inegnUrity  in  the  entry  of  the 
judgment.  The  asoertaininent  of  the  speoifio  fund  upon  which  the  judg- 
ment takes  eflEeot  cures  the  irregularity  of  entering  it  bsfors  the  ifaMl 
account. 

The  opinion  states  the  case. 

Chamben  and  CreswMj  &r  the  appellants. 

Archer^  for  the  appellee. 

By  Court,  Coohran,  J.  The  question  to  be  oonsidered  in 
this  case  arises  on  the  following  facts:  A  sale  of  certain  real 
estate  was  made  by  Qeorge  Barle,  as  trostee,  under  a  decree 
passed  by  the  court  below,  on  a  bill  filed  by  Sarah  C.  Bade 
against  the  appellee  and  one  Edward  J.  Gannon.  The  pro- 
ceeds of  sale,  to  which  in  part  the  appellee  was  entitled,  were 
duly  reported  for  distribution;  but  before  his  share  was  ascer- 
tained by  the  statement  and  ratification  of  the  final  account^ 
the  appellants,  being  his  creditors,  sued  out  attachments  finr 
the  amount  of  their  respective  claims,  and  caused  them  to  be 
laid  in  the  hands  of  Mr.  Earle,  the  trustee.  Counsel,  profess- 
ing to  act  for  the  appellee,  and  for  the  protection  oi  his  inter- 
est in  the  fund  derived  &om  the  sale,  entered  their  appear- 
ance for  the  garnishee,  and  after  continuing  the  cases  for 
several  terms,  consented  to  judgments  of  condemnation.  The 
amount  allowed  the  appellee  by  the  account  was  $1,622.06; 
and  in  his  proceedings  taken  to  compel  the  trustee  to  apply 
the  proceeds  of  sale  as  directed  by  the  final  order  of  ratifica- 
tion, he  assumes  that  this  sum  should  be  paid  to  him  regard- 
less of  the  claims  of  the  appellants  on  their  judgments  of 
condemnation.  At  the  hearing  below,  the  court,  holding  that 
he  was  entitled  to  the  fund,  passed  a  decree  directing  its  pay- 
ment, and  in  reviewing  that  decree,  we  are  required  to  deter* 
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mine  whether  the  fdnd  is  within  the  operation  and  effect  of 
these  judgments.  This  question  is  an  important  one,  and  not 
altogether  free  from  difficulty. 

The  appellee,  to  establish  an  exclasive  right  in  himself  to 
the  sum  allowed  by  the  account  notwithstanding  the  judg- 
ments, relies  on  the  general  rule,  that  funds  in  the  hands  of  a 
trustee  in  equity  are  not  liable  to  attachment  and  condemna- 
tion before  the  statement  and  ratification  of  a  final  account. 
The  appellants,  on  the  contrary,  contend  that  this  rule  does 
not  apply  in  this  case,  and  that  it  cannot  be  invoked  in  this 
proceeding  for  the  purpose  of  relieying  the  fund  in  question 
from  the  operation  and  effect  of  their  judgments.  The  rea- 
sons assigned  for  the  rule,  in  the  reported  cases,  unquestion- 
ably indicate,  if  they  do  not  expressly  prescribe,  the  time  and 
circumstances  when  and  under  which  it  should  be  asserted, 
and  a  brief  notice  of  them  in  that  connection  would  seem  to  be 
appropriate  here.  The  question  was  considered  in  the  case  of 
Coeley  v.  Leister^  12  Md.  124  [71  Am.  Dec.  588],  where,  on  the 
authority  of  the  cases  of  Farmtri  Bank  of  Delaware  v.  Beaston^ 
7  Gill  &  J.  421  [28  Am.  Dec.  226],  and  BentUy  v.  aUrievej  4 
Md.  Ch.  412,  the  court  said  that  an  attachment  would  not  lie  to 
affect  funds  in  the  hands  of  a  trustee  in  equity  before  an  order 
of  distribution  on  a  final  account:  1.  Because  the  power  of  the 
court  over  the  fund  is  such  as  to  suspend  the  privilege  under 
the  attachment  laws,  to  which  the  trustee,  as  garnishee,  would 
otherwise  be  entitied,  of  confessing  judgment  for  the  amount 
in  hand,  with  an  allowance  of  his  costs  therefrom,  and  also 
prevent  him  from  responding  to  a  judgment  of  condemnation 
except  out  of  his  own  estate;  and  2.  Because  the  interference 
by  the  process  of  one  court  with  fuAds  in  the  custody  of  an- 
other would  result  in  confusion  and  conflict  of  jurisdiction. 

The  rule  insisted  on  thus  appears  to  rest  altogether  on  juris- 
dictional considerations  sufficient  for  the  defense  of  a  trustee 
as  garnishee  as  well  as  for  the  protection  of  funds  in  his 
hands  from  condemnation;  but  it  is  manifest  from  the  nature 
of  the  case,  whether  we  look  to  the  jurisdiction  to  which 
the  fund  is  subject  or  the  resulting  privilege  of  the  trustee 
holding  it,  that  these  are  purely  matters  of  defense,  of  which 
the  trustee  should  avail  himself,  by  motion,  pleadings,  or  proo^ 
at  some  stage  of  the  attachment  proceeding  before  the  final 
judgment.  He  is  not,  however,  required  to  plead  these  facts 
specially,  either  for  his  own  protection  or  that  of  the  fund  in 
his  hands,  but  they  should  be  so  disclosed  that  the  court  hav- 
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ing  juriBdiction  of  the  attachment  may  take  notice  of  them 
before  the  cause  is  concluded  by  a  judgment.  But  does  this 
record  show  any  such  state  of  case?  On  the  contrary,  there 
is  nothing  in  these  proceedings  to  show  that  the  garnishee 
made  any  defense  whatever,  or  that  the  counsel  who  appeared 
for  him  in  the  interest  of  the  appellee,  and  assented  to  the 
judgments  of  condemnation,  made  any;  nor  do  the  extracts 
from  the  records  of  the  attachment  cases,  produced  by  the  ap- 
pellants as  the  foundation  of  their  claims  to  this  fund,  dis- 
close any  fact  in  regard  to  its  character  or  condition,  nor  of 
the  garnishee's  relation  to  it,  upon  which  error  in  the  judg- 
ments can  be  predicated.  Even  if  it  were  otherwise,  the  period 
within  which  errors  could  have  been  assigned  or  irregularities 
corrected  has  passed  long  since,  and  these  judgments,  like 
others  pronounced  by  courts  of  competent  jurisdiction,  must 
be  respected  as  final  and  conclusive  on  the  rights  ascertained 
and  established  by  them.  The  fact  that  the  garnishee  had  a 
good  defense,  or  that  he  was  clothed  with  a  privilege  sufficient 
to  protect  him  from  liability  to  the  attaching  creditors,  cannot 
be  inquired  into  here  for  the  purpose  of  setting  aside  the 
judgments,  or  releasing  him  from  their  proper  legal  effect: 
Raborg  v.  Hammond^  2  Har.  &  G.  42;  PowUs  v.  DiUey,  9  Gill, 
222;  Prather  v.  Prather^  11  GiU  &  J.  110;  Peters  v.  Leagrue^ 
13  Md.  &8  [71  Am.  Dec.  622];  Boyd  v.  Chesapeake  and  Ohio 
Canal  Co.j  17  Id.  195  [79  Am.  Dec.  646].  But  it  is  said  Ifaat 
these  judgments,  even  if  binding  on  the  garnishee,  do  not 
affect  the  fund  in  dispute,  and,  to  that  extent,  that  they 
should  be  treated  as  nidlities,  under  the  rule  relied  on  by  the 
appellee.  This  proposition,  if  true  in  this  case,  unquestionably 
gives  a  more  comprehensive  operation  to  the  rule  than  the 
reasons  on  which  it  is  founded  would  seem  to  justify. 

So  far  as  we  can  understand,  it  is  not  a  device  for  the  ben- 
efit of  debtors,  nor  can  it  be  said  to  contemplate  in  any  way 
the  protection  of  their  interests  in  trust  funds  from  the  appro- 
priate remedies  of  their  creditors,  nor  can  they  derive  any 
incidental  advantage  from  the  rule,  except  in  cases  where  the 
existing  facts  or  circumstances  are  such  as  to  justify  its  ap- 
plication; and  the  rule  cannot  be  applied,  as  was  said  in 
Coehey  v.  Leister,  12  Md.  124  [71  Am.  Dec.  588],  after  there 
has  been  a  final  account  and  an  order  to  the  trustee  to  pay 
accordingly.  The  theory  of  the  appellee  would  thus  seem  to 
be  untenable,  for  the  state  of  facts  upon  which  the  rule  might 
have  been  availed  of  no  longer  exists.    His  share  of  the  fund 
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arising  from  the  sale  of  the  real  estate  was  ascertained  by  a 
final  account  long  before  he  filed  his  petition  against  the  trustee 
for  its  payment  to  him;  and  as  he  nowhere  denies  his  indebted- 
ness to  the  appellants,  nor  pretends  that  he  has  been  deprived 
of  any  real  defense  to  their  claims,  it  is  neither  reasonable  nor 
just  that  he  should  have  the  benefit  of  an  objection  to  their 
judgments  which  could  not  be  made  if  the  cases  in  which  they 
were  entered  were  still  open. 

But  trying  the  objection  by  a  more  accurate  test,  we  find 
that  it  does  not  go  to  the  issue  and  service  of  the  writs,  but 
simply  to  the  judgments;  and  that,  indeed,  is  as  far  as  the 
objection  could  go  consistently  with  the  views  expressed  in 
the  case  of  McPherson  v.  Snawdenj  19  Md.  197.  After  review- 
ing the  cases  of  Farmert^  Bank  of  Del.  v.  Beaston,  7  Gill  &  J. 
421  [28  Am.  Dec.  226],  BenOey  v.  Shrieve,  4  Md.  Gh.  412,  and 
Coekey  v*  LeisUr^  supra^  this  court  said  that  they  did  not  un- 
derstand from  them  that  an  attachment  could  not  be  issued 
and  laid  in  the  hands  of  a  trustee  before  a  final  account;  but 
that  it  would  not  be  effective, — that  is,  would  not  subject  the 
fund  to  condemnation  before  that  time. 

It  surely  cannot  be  doubted  that  an  attachment  laid  in  the 
hands  of  a  trustee  before  a  final  account  would  be  good  if  at 
any  time  before  trial  or  judgment  the  share  of  the  fund  in 
hand  belonging  to  the  debtor  is  ascertained  by  a  final  account. 
This  process,  certainly,  when  pursuing  credits,  unlike  ordinary 
suits,  does  not  necessarily  relate  back  to  the  impetration  or 
service  of  the  writ  as  the  time  of  taking  effect,  but  may  stand 
on  the  state  of  &ct  appearing  at  the  time;  and  in  the  case 
supposed  the  account  would  enable  the  trustee  to  confess  the 
amount  in  hand,  as  well  as  respond  to  a  judgment  of  con- 
demnation, without  prejudice  to  himself  or  contempt  of  the 
jurisdiction  to  which  the  fund  had  been  subject;  and  we  can 
discover  no  appreciable  reason  why  the  issue  and  laying  of  the 
attachment  before  an  account  is  stated  should  afterwards  bar 
a  condemnation  of  the  fund.  And  if  an  attachment  may  be 
laid  in  the  hands  of  a  trustee  before  a  final  account,  upon 
which  a  fund  thereby  ascertained  may  afterwards  be  con- 
demned, we  may  conclude  with  equal  reason  that  a  judgment 
entered  before  the  account  is  stated  would  be  final  and  effect- 
ive on  the  fund  afterwards  ascertained,  if  before  that  time  no 
motion  nor  other  proceeding  has  been  interposed  or  taken  to 
correct  that  irregularity  in  the  entry  of  the  judgment.  The 
ascertainment  of  the  specific  fund  upon  which  the  judgment 
takes  effect  cures  the  irregularity  of  enterinf<  it  before  the  final 
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account,  and  preeents  a  case  where  the  ground  of  ohjection  has 
ceased  to  exist,  and  would  not  avail  for  any  purpose,  if  the 
attachment  were  still  pending.  Even  if  the  previously  exist- 
ing irregularity  were  properly  subject  to  correction  on  a  motion 
to  strike  out,  the  attaching  creditor  could  have  the  case  brought 
up  by  regular  continuances,  and  demand  a  condemnation  of 
the  fund  shown  to  be  in  the  hands  of  the  trustee  by  the  final 
account.  The  result,  however,  is  altogether  different  when, 
upon  a  full  disclosure  of  the  condition  of  the  trust  fund,  the 
prosecution  of  an  attachment  laid  in  the  hands  of  a  trustee 
results  in  a  judgment  adverse  to  the  attaching  creditor  before 
a  final  account;  for  there  the  failure  to  obtain  a  judgment  of 
condemnation  is  an  entire  failure  of  the  remedy. 

The  most,  therefore,  that  can  be  said  of  these  judgments  is, 
that  if  the  matter  of  defense  suggested  here  had  been  relied 
on  at  the  proper  time  their  entry  would  have  been  irregular; 
but  it  does  not  follow,  as  we  have  seen,  that  they  should  now 
be  treated  as  nullities  for  any  of  the  purposes  of  these  pro- 
ceedings. There  was  no  effort  to  correct  them  while  they 
were  subject  to  objection  on  the  ground  of  the  alleged  irregu- 
larity, and  so  far  as  this  record  shows,  no  equitable  reason 
has  been  assigned,  nor  is  it  pretended  that  any  exists,  for 
denying  to  them  the  absolute  and  conclusive  effect  of  final 
judgments. 

We  think,  upon  a  full  and  careful  consideration  of  the 
whole  case,  that  the  fund  in  dispute  is  subject  to  the  appel- 
lant's judgments,  and  that  they  are  entitled  to  have  it  appro- 
priated to  their  satisfaction.  We  shall  therefore  reverse  the 
decrees  of  the  court  below,  with  costs  to  the  appellants,  and 
remand  the  cause,  so  that  it  may  be  concluded  in  conformity 
with  this  opinion. 

Bartol,  J.  I  was  prevented  by  indisposition  from  hearing 
the  whole  argument  in  this  case,  and  therefore  could  not 
participate  in  its  decision.  But  having  had  an  opportunity 
of  examining  the  questions  involved,  and  of  uniting  with  my 
brothers  in  consultation  upon  the  case,  concur  with  them  in 
the  foregoing  opinion  and  the  reasoning  on  which  it  rests. 

Decree  reversed  and  cause  remanded. 


Administrator  mat  be  Gabnished  tor  Sum  m  his  Hands,  which  on  m 
■ettlement  he  has  been  adjudged  to  pay  over:  Bickarda  ▼.  OHgg»,  67  Am. 
Dec.  240.  Fund  in  receiver's  hands  is  not  attachable,  being  subject  to  order 
of  the  court,  and  in  the  custody  of  the  law:  Adams  v.  Hadcellt  65  Id.  491; 
see  the  note  to  Codoey  ▼.  Leider,  71  Id.  588,  for  cases  discussing  this  role; 
also  Hmekky  v.  WiOiamB,  48  Id.  042, 
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BowEB  V.  Hoffman. 
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Dub  Diuoxnob — Fkebssjumjut  ov  CiBTznciATX  ov  Dbfobit,  Payabls  ov 
DntAKjK — Defendant  sent  plaintiff  a  certificate  of  deposit^  payable  on 
demand,  in  payment  of  a  debt.  Plaintiff  received  and  aoknowledged  th» 
receipt  thereof,  and  need  and  negotiated  the  certificate  for  fifteen  dayi^ 
when  the  bank  isaning  the  certificate  failed,  and  it  was  presented  and 
protested.  Mail  oonmmnication  between  plaintiff  and  the  bank  oocn- 
pied  bnt  two  days.  Held^  that  plaintiff  had  not  used  dne  diligence,  and 
oonld  not  recover  from  defendant. 

Payunt— SAHonoN  OF  Dxposir  in  Bakk.  —  Where  defendant  deposits  in 
a  bank  the  amoimt  of  his  debt  to  plaintiff,  and  sends  him  the  bank's  cer- 
tificate of  deposit^  which  plaintiff  accepts  and  acknowledges  receipt  o^ 
and  uses  for  his  own  purposes,  he  sanctions  the  deposit  as  a  payment  to 
himself,  and  makes  the  bank  his  own  agent  to  hold  the  snm  subject  to 
his  order. 

This  case  was  submitted  to  the  jury  upon  an  agreed  state-  ' 
ment  of  facts,  of  which  the  following  is  the  substance:  That 
at  all  the  times  during  which  the  transactions  in  this  case  oc- 
curred, plaintiff  resided  in  Cincinnati,  Ohio,  and  defendant  in 
Baltimore,  Maryland;  that  defendant,  being  indebted  to  plain- 
tiff in  the  sum  of  $206.81,  on  the  sixteenth  day  of  October, 
1860,  deposited  that  amount  in  the  banking-house  of  Josiah 
Lee  &  Co.,  and  received  from  them  their  certificate  of  deposit, 
payable  on  demand.  Defendant  immediately,  on  the  day  of 
its  date,  sent  this  certificate  to  plaintiff,  who  received  it  on  the 
18th  of  October,  and  wrote  to  defendant  acknowledging  its  re- 
ceipt. Plaintiff  negotiated  this  paper,  and  it  passed  through 
four  several  hands  before  it  was  presented  for  payment;  that 
Josiah  Lee  &  Co.  failed  on  the  thirtieth  day  of  October,  1860, 
up  to  which  time  they  regularly  carried  on  their  banking  busi- 
ness, and  paid  debts  and  liabilities  in  the  usual  course  of  their 
business.  Said  certificate  was  not  presented  for  payment  un- 
til after  Lee  &  Co.  had  failed,  and  on  the  2d  of  November, 
when  it  was  duly  protested,  and  the  proper  notices  given. 
Mail  communication  between  Cincinnati  and  Baltimore  re- 
quired two  days.  The  remaining  facts  appear  firom  the  opin- 
ion. 

MeLaughUnf  for  the  appellant. 

HinUey  and  Morris^  for  the  appellee. 

By  Courty  (Joldsbobough,  J.  This  case  was  submitted  to 
the  court  and  jury  upon  the  admitted  statement  of  facts  set 
out  in  the  record.    At  the  trial,  the  defendant  offered  a  prayer, 
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which,  after  reciting  all  the  facts  in  the  case,  asked  the  court's 
instruction  that  the  plaintiff  did  not  use  due  and  reasonable 
diligence  in  demanding  payment  of  the  certificate  of  deposit, 
and  was  not  entitled  to  recover;  which  instruction  the  court 
giave,  and  the  plaintiff  excepted.  The  court  then,  of  its  own 
motion,  instructed  the  jury  that  there  was  evidence  from  which 
they  might  find  that  the  plaintiff  adopted  the  payment  to 
Josiah  Lee  &  Co.  as  payment  to  himself,  and  if  they  did  so 
find,  the  verdict  must  be  for  the  defendant.  To  this  instruc- 
tion the  plaintiff  also  excepted. 

We  think  the  appellee's  prayer  was  properly  granted.  It 
appears  firom  the  evidence  that  it  required  but  two  days  to 
transmit  a  communication  from  Cincinnati  to  Baltimore;  and 
the  appellant  not  having  made  demand  of  payment  of  the  cer- 
tificate of  deposit  until  the  fifteenth  day  after  his  acknowl- 
edgment of  its  receipt,  he  did  not  use  due  and  reasonable 
diligence.  We  are  also  of  opinion  that  the  instruction  given 
by  the  court  was  correct. 

Though  the  money  deposited  by  the  appellee  was  not  de- 
posited by  the  authority  of  the  appellant,  or  with  his  previous 
knowledge,  yet  upon  his  acknowledgment  of  the  receipt  of  the 
certificate,  he  sanctioned  the  deposit  as  a  payment  to  himself 
especially  as  he  made  use  of  the  certificate  for  his  own  pur- 
poses, and  thus  made  Josiah  Lee  &  Co.  his  agents,  to  hold  the 
fund,  subject  to  his  order.  The  appellant  thus  assuming  con- 
trol of  the  fund,  it  must  be  regarded  as  a  payment  of  tiie  debt 
due  to  him  by  the  appellee. 

Judgment  affirmed 

PATmHT  nr  Kotbs^  CHSOEa^  na  — Gheok  girea  for  debt  is  no  paynrnt 
oiiIms  the  diawer  has  funds  in  the  bank  on  which  it  is  drawn,  aad  vakmrn^ka 
bank  is  aolFent^  even  thongh  a  reoeipt  is  given  in  exchange  therefor  in  ao- 
eordanoe  with  a  costom  between  the  parties:  Taiflor  ▼.  Wikon,  46  Am.  Deo. 
180.  Negotiable  draft  taken  for  pre-existing  debt  is  payment  thereof:  Bmh 
ffor  V.  Warren,  56  Id.  S57.  Giving  promissoiy  note  for  simple  contnu^t  debt 
is  prima  /acie  evidence  of  payment:  ShuTmoa^  ▼.  Reed,  5<^  Id.  079;  MeUedge 
T.  Boston  Iron  Co,,  61  Id.  69;  LaaellY.  LaKeli,d6l6L  362;  Perrinv,  Keene,  36 
Id.  759;  Neioall  v.  Huseey,  36  Id.  717.  When  promissory  note  is  payment: 
See  Tyntr  ▼.  Stoope,  71  Id.  341;  McMurray  v.  Taylw,  11  Id.  611;  Bktni  ▼. 
Walker,  78  Id.  709,  and  notes. 

Babk  Chbok  IB  NOT  Patmxmt  umiL  Cashxd  without  an  agreement  to 
receive  it  as  such:  Bamet  v.  Smith,  64  Am.  Dec.  290.  Payment  in  genuine 
liank  notes  droolating  as  onrrem^  ii  bindixig;  and  the  loss  falls  npon  the 
receiver  where  the  bank  suspends  immediately  after  payment:  Ware  v.  Birml^ 
76  Id.  766,  and  notes. 
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Thomas,  v.  Kniqhton. 

[88  MABTXiAlID,  SIS.] 

AmomnunoN  vm  Bonis  mon.  — Statate  providixig  for  laUon  ds  b&nU  mm 
at  the  discretion  of  the  courts  giying  pref erenoe  to  the  person  entitled, 
if  he  shall  actually  apply  for  the  same,  doee  not  mean  that  the  orphans' 
oonrt  may  caprioioasly  appoint  whom  it  pleases^  when  it  pleases,  without 
notice  or  opportonity  to  be  heard  to  those  entitled  to  make  ap^catbn; 
the  statute  necessarily  imports  that  the  person  entitled  shall  have  notice 
and  a  day  in  coort  to  make  snch  application. 

Iv  AmjcuTiOK  voB  ABMmiBTiuTioN  DB  BoKiB  voiT,  the  same  reason  re- 
quiring notice  to  those  entitled  to  administration  in  the  first  instanoe 
applies  to  this  latter  application,  as  the  completion  of  an  adnunistration 
is  often  more  important  to  all  concerned  than  the  commencement 

Wbsbs  Woman  d  Entitled  to  Ai>mini8TRation  and  Bsnounoib  hie 
BiOBT,  and  recommends  the  appointment  of  another  as  administrator  de 
bamk  MM,  who  is  appointed  as  snch  withoat  notioe,  and  where  she  after- 
wards petitions  the  oonrt  for  restoration,  claiming  that  her  renTinoiation 
was  procured  by  mistake,  the  court,  upon  being  satisfied  of  the  mistake, 
should  cancel  its  i^pointment  and  restore  her  to  her  right  of  administra- 
tion, and  it  is  error  to  appoint  the  one  next  entitled  pending  the  hesring 
of  her  petition. 

WBIBS,  PlNDXNO    ATFBAL   IBOM   QbDIB   AfWUNTUIQ   ADHmSIBAXOB  DX 

Bonis  non,  but  before  the  appeal  bond  is  filed,  upon  the  petition  of 
the  appointee  the  court  makes  an  order  associating  another  person  with 
him  in  the  administration,  such  order,  not  being  one  which  would  pre- 
vent the  court  from  conforming  to  the  decision  of  the  oonrt  of  appeals, 
is  not  stayed  by  the  first  appesl,  but  being  a  mndification  of  the  otder 
first  appealed  from,  must  stand  or  &11  with  it 

The  opinion  statoB  the  case. 
HoUowayy  for  the  appellant 
Hinhley,  for  the  appellee. 

By  Coorty  Bowns,  C.  J.  Two  questions  are  presented  by  the 
sippeals  in  this  case:  1.  Whether,  in  granting  letters  of  ad- 
ministration de  bonis  non^  the  orphans'  coort  maji  in  their  dis- 
cretion, select  any  competent  person,  without  first  sommoning 
those  who  would  be  entitled  on  an  original  application  for  ad- 
ministration; 2.  Whether,  an  appeal  having  been  taken  from 
an  order  revoking  the  letters  de  bonia  wm  and  appointing  an- 
other, the  orphans'  court,  pending  that  appeal,  but  before  an 
appeal  bond  executed,  cannon  application  of  the  next  of  kin, 
modify  the  order  appealed  from  by  uniting  another  in  the 
administration. 

The  testator,  William  Young,  died  on  the  26th  of  October, 
1857,  having  made  his  will  and  constituted  his  widow,  Mariai 
and  his  son,  William  H.,  his  executors,  and  devising  and  be- 
queathing considerable  estate,  real  and  personal,  to  his  grand* 
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80D,  the  appellee.     The  widow  renoanced  her  right  to  the 
executorship  on  the  7th  of  December,  1857,  and  letters  testa- 
mentary were  granted  to  the  son,  who  died  on  the  22d  of 
June,  1864,  leaving  his  testator's  estate  in  part  unadminia- 
tered.     On  the  9th  of  August,  1864,  a  renunciation  of  the 
widow,  with  a  request  that  administration  de  bonis  non  should 
be  granted  to  the  appellant,  was  filed  in  the  orphans'  court,, 
who  granted  letters  on  the  same  day  to  the  appellant,  with- 
out summons  or  notice  to  the  appellee.     Soon  after  (when 
does  not  appear),  the  widow  filed  a  petition,  alleging  her  re- 
nunciation was  procured  by  mistake,  and  praying  the  letters 
granted  might  be  revoked.    Pending  which,  on  the  17th  of 
September,  1864,  the  appellee  filed  hi3  petition,  claiming  as 
a  grandchild  of  the  testator  a  right  to  the  administration  de 
bonis  nony  in  the  event  of  his  grandmother's  refusal,  alleging 
her  renunciation  had  been  obtained  by  mistake,  and  praying 
the  letters  de  bonis  non  granted  thereon  might  be  revoked. 

The  appellant  and  Maria  Young,  the  widow,  were  made 
parties  to  this  petition;  the  former  appeared  and  answered^ 
the  latter  was  not  summoned,  and  did  not  appear.  After  proof  ^ 
that  the  appellee  was  the  only  grandson  of  the  testator  and 
desisee  under  his  will,  that  William  H.  Young  left  neither 
children  nor  grandchildren  or  other  descendants,  that  Maria 
Young,  the  widow,  is  living,  and  the  appellee  resided  in  the 
city,  the  orphans'  court,  on  the  29th  of  September,  1864,  re- 
voked the  letters  de  bonis  non  granted  the  appellant,  and 
ordered  letters  de  bonis  non  to  be  issued  to  the  appellee. 
From  which  decree  an  appeal  was  entered  on  the  Ist  of  Octo- 
ber, 1864,  and  bond  filed  on  the  27th  of  October  ensuing. 

In  the  interval  between  the  i>assage  of  the  first  order  anci 
the  filing  of  the  appeal  bond,  on  the  11th  of  October,  1864,. 
the  appellee  filed  his  petition,  prajring  that  Edward  0.  Hink- 
ley,  Esq.,  be  associated  with  him  in  the  administration,  which 
petition  was  granted  by  an  order  passed  the  same  day,  firom 
which  an  appeal  was  also  prayed,  etc. 

The  case  of  Stockdale  v.  Conoway,  14  Md.  99-107  [74 
Am.  Dec.  516],  referred  to  by  thejcounsel  on  each  side,  is  as 
nearly  coincident  with  the  present  as  id  possible;  and  if  it 
had  been  decided  under  the  provisions  of  the  code,  instead  ot 
the  testamentary  system  of  1798,  chapter  101,  would  be  con- 
clusive. These  provisions  are,  however,  so  similar,  that  any 
judicial  interpretation  of  the  one  must  materially  afiect  the 
other.    They  are  in  this  respect  substantially  the  same. 


April,  1865.]  Thomas  v.  Knighton.  573 

The  parties  entifled  to  the  administration  were  a  brother  and 
flister.  The  former  renounced  his  right,  and  recommended  the 
son  of  the  deceased  execntor,  who  was  appointed  administrator 
de  bonis  non.  The  sister  filed  her  petition  sixty-eight  days  aiter, 
praying  the  letters  of  administration  might  be  revoked,  and  it 
was  held  that  they  should  be  revoked,  the  parties  in  interest 
flummoned,  and  the  question  decided  according  to  the  provis* 
ions  of  the  testamentary  system.  The  sections  of  the  act  of 
1798,  c.  101,  regidating  the  subject  of  renunciation  and  grant- 
ing letters  de  bonis  non  are  subchapter  14,  section  1,  and  sub- 
chapter 5,  section  6.  The  former  provides, "  that  if  any  person 
entitled  to  administration  shall  deliver  or  transmit  to  the 
orphans'  court  a  declaration,  in  writing,  that  he  is  willing  to 
decline  the  trust,  the  court  shall  proceed  as  if  such  person 
were  not  entitled";  and  the  latter,  ^'in  case  any  executor," 
etc.,  '^  shall  die  before  the  estate  shall  be  fully  administered, 
letters  of  administration  de  bonis  non  shall  be  granted  to  the 
person  entitled,  agreeably  to  the  rules  hereinbefore  laid  down, 
and  the  proceedings  shall  be  in  all  respects  the  same  as  if 
administration  had  been  originally  granted":  1798,  c.  101, 
Bubc.  5,  sec.  6. 

The  seventieth  section  of  article  93,  code,  enacts:  "  If  an  ex- 
ecutor or  administrator  shall  die  before  administration  is  com- 
pleted, letters  de  bonis  non^  or  de  bonis  non  cum  iestamento 
awnexOf  may  be  granted  at  the  discretion  of  the  court,  giving 
preference,  however,  to  the  person  entitled,  if  he  shall  actually 
apply  for  the  same."  To  ascertain  who  are  the  persons  enti- 
tled, and  the  meaning  of  the  terms  '^  actually  apply  for  the 
•ame,"  we  must  refer  to  the  thirty-first  and  thirty-third  sec- 
tions of  the  same  article.  The  former,  the  thirty-first,  de- 
scribes the  order  in  which  next  of  kin  shall  be  entitled,  viz.: 
^  If  there  be  neither  husband  nor  wi&,  nor  child,  nor  grand- 
child," etc.,  "  or  if  these  be  incapa,ble,  or  decline  or  refuse  Ui 
appear,  on  proper  summons  or  notice,  administration  may  be 
granted  at  the  discretion  of  the  court."  The  thirty-third,  pre- 
scribing notice,  says:  ^'  It  shall  not  be  necessary  to  give  uotice 
to  a  party  entitied  to  administration  if  he  be  out  of  the  state, 
nor  shall  it  be  necessary  to  summon  or  notify  collateral  rela- 
tions more  remote  than  brothers  or  sisters  of  the  intestate,  in 
order  to  exclude  them  from  administration;  and  no  relations, 
except  a  widow,  child,  or  grandchild,  father,  brother,  sister,  or 
mother,  shall  be  considered  entitled,  unless  they  shall  apply 
for  the  same." 
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The  widow,  cbildi  and  grandchild,  and  oiners  in  that  class, 
are  entitled  under  these  seations,  whether  they  apply  or  not, 
unless  they  be  incapable,  or  decline,  or  refuse  to  appear,  on 
proper  summons  or  notice. 

The  seventieth  section,  providing  for  letters  de  bonis  nan,  at 
the  discretion  of  the  court,  giving  preference  to  the  person 
entitled,  if  he  shall  actually  apply  for  the  same,  must  be  con- 
strued in  the  spirit  of  the  preceding  sections.  Its  language, 
literally  interpreted,  cannot  be  gratified  without  supposing  a 
notice  or  opportunity  given  to  actually  apply,  before  granting 
the  letters  of  administration  de  bonis  non^  or  an  obligation  on 
the  court  to  revoke,  in  case  an  application  be  made  within  a 
reasonable  time  thereafter. 

The  seventieth  section,  construed  in  connection  with  the 
thirty-first  and  thirty-third,  cannot  mean  that  the  orphans' 
court  may  capriciously  appoint  whom  they  please,  when  they 
please,  administrator  de  bonis  non^  without  notice  or  opportu- 
nity to  those  entitled  of  making  application.  The  injunction, 
"  giving  preference,  however,  to  the  person  entitled,  if  he  shaU 
actually  apply  for  the  same,"  necessarily  imports  that  such 
person  shall  have  a  day  in  court  to  make  such  application. 
It  would  otherwise  be  unmeaning.  "  The  right  to  administer 
upon  the  estate  of  a  deceased  relative  is  a  highly  valuable  one, 
which  cannot  be  delegated.  The  policy  of  the  law,  in  seledr 
ing  persons  nearest  in  interest,  in  preference  to  others  more 
remote,  was  to  bind  up  the  interest  of  the  administrator  with 
that  of  persons  entitled  to  the  estate":  Ex  parte  Yowfigy  8  GiU, 
286.  The  completion  of  an  administration  is  often  more  im- 
portant to  all  concerned  than  the  commencement.  No  reason 
can  be  assigned  for  requiring  the  parties  entitled  to  be  sum- 
moned in  the  first  instance  that  does  not  apply  to  the  second. 

The  thirty-eighth  section  of  the  same  article  enjoins:  "U 
any  person  entitled  to  administration  shall  deliver  or  iransmit 
to  the  orphans'  court  a  declaration  in  writing  that  he  is  will- 
ing to  decline  the  trust,  the  court  shall  proceed  as  if  such  per> 
son  were  not  entitled." 

Mrs.  Young,  the  widow  of  the  deceased,  being  first  entitled 
to  the  administration  de  bonis  non^  it  would  have  been  prema- 
ture and  presumptuous  in  Mr.  Knighton  to  have  applied  before 
she  had  renounced,  and  when  she  had  declined  it  was  the  duty 
of  the  court  to  have  summoned  the  person  next  entitled.  No 
other  construction  is  consistent  with  an  impartial  administra- 
tion of  justice.  Ex  parte  proceedings  are  inequitable,  unfiEdr, 
and  oppressive. 
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It  was  necessary  for  the  orphans'  court  to  decide  upon  the 
petition  of  Mrs.  Young  against  the  appellant  before  granting 
letters  to  the  appellee;  because  if  Mrs.  Young  executed  her 
renunciation  by  mistake,  the  court,  upon  being  satisfied  of  that 
fact,  would  cancel  the  same,  and  restore  Mrs.  Young  to  her 
right  of  administration.  The  orphans'  court  were  therefore 
right  in  revoking  the  letters  of  the  appellant,  but  in  error  in 
granting  them  to  the  appellee. 

The  order  of  the  11th  of  October,  1864,  which  is  the  subject 
of  the  second  appeal,  being  such  as  would  not  prevent  that 
court  from  conforming  to  the  decision  of  the  court  of  appeals, 
whether  that  decision  was  eventually  for  or  against  the  appel- 
lant, was  not  stayed  by  the  first  appeal,  but  being  a  modifica- 
tion of  the  order  first  appealed  firom,  must  stand  or  faU  with 
it;  the  first  being  premature  and  erroneous,  for  the  reasons 
assigned,  the  second  is  equally  so. 

The  decree  of  the  orphans'  court  revoking  the  letters  of  the 
appellant  will  be  affirmed,  but  so  much  of  the  same  as  direct 
letters  to  be  granted  to  the  appellee,  and  to  tiie  appellee  and 
Edward  O.  Hinkley,  Esq.,  is  reversed. 

Affirmed  In  part,  and  reversed  in  part,  and  remanded  for 
further  proceedings. 


Baltimobb  Stbam  Paokbt  Go.  v.  Smith. 

[9IMABTlJUn>,402.] 

OoHMmr  OiBBOB— Loss  ov  Baooaob  oh  0ns  ov  Two  Oosvsonvo  Lms 
— BviJiiiiUB  ov  Dbjtiet  to  Sboord.  —  in  going  from  one  caty  to  an- 
otfaar,  plaintiff  tnyaled  part  of  tho  way  by  ataamboat  mod  tho  remainder 
hy  railxoad.  Ha  delivered  hia  tnmka  to  the  steamboat  oompany,  reoeived 
a  oheok  therefor^  which  he  presented  at  the  end  of  the  railroad,  where 
the  tnmka  ooold  not  be  f  oond.  In  an  action  against  the  steamboat  oom- 
paay  for  the  Talne  of  the  tmnks,  evidence  of  a  derk  of  the  latter  com- 
pany that  if  the  tnmka  were  not  deliTered  to  the  railroad  company  they 
would  be  farooght  back  to  the  steamboat  company's  office,  and  that  he 
knew  of  no  snch  retom  dnring  the  month  when  the  tnmka  were  Icst^  is 
not  anffioient  to  show  a  delireiy  to  the  railroad  oompany  exempting  the 
steamboat  company  from  liability. 

VlTHBR  MAT  MiniTAnf    AOTIOV    AOAUXBT   OOMMOV    CiRBIBa  lOB   LO68  OV  | 

Trunk  containing  hia  daughter's  clothes.    Aa  he  is  boond  to  provide  | 

for  her,  the  loss  is  not  so  mnch  hen  as  it  is  his.  | 

Faxhxb  Who  Transports  Baqoaox  ov  Dauohtsr  and  Bioiiyis  CsiOKf 
THKBXVOB  MAT  MAnTTAUT  action  against  the  common  carrier  for  its  loss, 
upon  the  contract,  independent  of  his  right  as  father.  The  contract  for 
the  transportation  was  made  with  him,  and  aa  holder  of  the  cheeky 
iHiich  take  the  place  of  a  bill  of  lading,  he  may  soe  aa  consignee. 
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The  opinion  states  the  facts. 
Schley i  for  the  appellant 
Sudcy  for  the  appellee. 

By  Court,  Cochran,  J.  The  appellee  brought  this  suit  to 
recover  the  value  of  a  trunk  and  contents,  lost  while  being 
trftnsported  fri)m  Baltimore  to  Wilmington,  North  Carolina. 

The  evidence  shows  that  the  appellant  was  proprietor  of  the 
Bay  line  of  steamboats  running  between  Baltimore  and  Ports- 
mouth, Virginia;  that  in  March,  1857,  the  appellee,  with  his 
daughter  and  servant,  as  passengers  on  through-tickets  from 
New  York  to  Wilmington,  traveled  on  one  of  the  appellant's 
boats  from  Baltimore  to  Portsmouth,  and  thence  by  the  Sea- 
board and  Roanoke  railroad,  and  the  Wilmington  railroad  to 
Wilmington;  that  his  baggage  was  delivered  on  board  of  the 
boat  at  Baltimore,  and  checked  for  Wilmington,  at  which 
place  he  presented  the  check  offered  in  evidence,  and  demanded 
the  trunk  for  which  it  was  given;  that  the  trunk  called  for 
could  not  be  found,  and  that  it  belonged  to  him,  and  contained 
wearing  apparel  prepared  for  his  daughter,  then  nineteen  years 
of  age. 

The  exceptions  of  the  defendant  below  present  the  only 
questions  necessary  to  be  considered  in  disposing  of  the  ap- 
peals in  this  case,  and  they  are:  1.  Whether  there  was  evi- 
dence of  a  delivery  of  the  trunk  to  the  Seaboard  and  Roanoke 
Railroad  Company  by  the  appellant,  sufficient  to  go  to  the 
jury;  and  2.  Whether,  upon  the  proo^  the  appellee  can  main- 
tain this  action  for  the  value  of  the  trunk  and  contents  thus 
shown  to  have  been  lost. 

The  evidence  relied  on  by  the  appellant,  as  tending  to  show 
that  the  trunk  was  delivered  to  the  Seaboard  and  Roanoke 
Railroad  Company,  and  for  that  reason  was  legally  sufficient 
to  go  to  the  jury,  was  that  of  a  clerk  employed  on  one  of  the 
appellant's  boats,  who  testified  that  "if  a  trunk  is  not  deliv- 
ered to  the  Seaboard  and  Roanoke  Railroad  Company  at 
Portsmouth,  it  is  always  brought  back  to  the  office  in  Balti- 
more; that  he  knew  of  no  such  occurrence  in  March,  1857; 
that  the  baggage  agents  on  board  of  the  appellant's  boats 
made  lists  of  the  through-baggage  delivered  by  them  to  the 
Seaboard  and  Roanoke  Railroad  Company,  and  that  these 
lists  were  not  preserved."  This  testimony  proves  but  little  if 
anything  more  than  the  appellant's  usual  or  customary  course 
of  dealing  with  baggage  received  for  transportation!  and  in 
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that  respect,  no  more  than  would  be  presumed  of  any  one  en- 
gaged in  the  business  of  a  common  carrier.  The  nature  of  that 
kind  of  undertaking  not  only  requires  but  implies  the  adoption 
of  some  regular  method  or  system  in  receiving,  transporting, 
and  preserving  such  property  as  the  carrier  receives  in  the 
way  of  his  business;  and  in  this  case,  without  positive  proof 
that  the  trunk  was  properly  delivered  by  the  appellant  at 
Portsmouth,  any  presumption  that  could  arise  in  the  appel- 
lant's favor,  from  the  evidence  in  question,  would  be  repelled 
by  one  equally  strong  in  favor  of  the  carriers  from  that  point 
to  Wilmington.  And  besides,  the  loss  of  the  trunk  under  the 
circumstances  shown  here  was  evidence,  so  far  conclusive  of 
negligence  on  the  part  of  the  appellant  that  it  could  not  be 
rebutted,  nor  the  appellant's  liability  for  the  loss  discharged, 
by  any  general  inferences  drawn  fix>m  its  mode  or  system  of 
business.  To  effect  that  result,  it  was  necessary  to  show  by 
positive  proof  that  the  undertaking  to  transport  and  deliver 
the  trunk  at  Portsmouth  had  been  fiilly  and  completely  per- 
formed. 

For  these  reasons,  we  hold  that  the  testimony  relied  on  as 
evidence  that  the  trunk  was  delivered  to  the  next  carrier  at 
Portsmouth  was  legally  insufficient  for  that  purpose,  and  we 
think  there  was  no  error  in  so  instructing  the  jury. 

The  remaining  question  appears  to  us  to  be  entirely  froe 
firom  difficulty.  The  fact  that  the  lost  clothing  was  prepared 
for  the  daughter  of  the  appellee  does  not,  in  our  opinion,  di- 
vest him  of  the  right  to  recover  its  value  in  this  action.  If  we 
go  further,  even,  than  the  evidence  warrants  us  in  doing,  and 
concede  that  the  exclusive  right  of  using,  and  in  that  way  the 
sole  and  exclusive  right  of  consuming,  the  clothing  contained  in 
the  lost  trunk  was  vested  in  her,  yet,  looking  to  the  appellee's 
legal  obligation  to  provide  for  her,  we  should  be  constrained  to 
hold  that  he  had  such  an  interest  or  property  in  the  lost  cloth- 
ing as  would  enable  him  to  maintain  an  action  to  recover  its 
value.  The  loss  complained  of  was  not  so  much  a  loss  to  the 
daughter  as  to  the  father,  who,  by  the  nature  of  his  obligation  to 
her,  was  bound  to  make  a  new  provision  for  her,  and  in  that  way 
bear  the  actual  burden  of  the  loss  sustained.  This  point,  so 
far  as  we  have  been  able  to  discover,  does  not  appear  to  have 
been  considered  or  raised  in  any  decided  case,  and  in  the  ab- 
sence of  authority  to  the  contrary,  we  adopt  the  conclusion 
stated  as  most  consistent  with  the  general  doctrines  pertaining 
to  the  rights  of  parties  so  related.    The  question  does  not, 
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however,  depend  on  these  considerations  alone.  The  contract 
for  the  transportation  was  made  with  the  appellee,  the  checks 
for  the  baggage,  including  that  of  the  lost  trunk,  were  deliv- 
ered to  him,  and  as  holder  of  the  checks,  whick  took  the  place 
of  a  bill  of  lading,  he  was  entitled  as  consignee,  as  well  as 
upon  the  contract  made  with  him,  to  demand  a  performance 
of  the  contract  by  the  appellant,  or  upon  its  default  to  recover 
the  damages  resulting  therefrom:  Brooke  v.  Pickwick^  4  Bing. 
218,  13  Eng.  Com.  L.  404;  Freetnan  v.  Birch,  1  Nev.  &  M.  420, 
28  Eng.  Com.  L.  826;  Moore  Y.Wilson,  1  Term  Rep.  659;  Grif- 
ftth  V.  IngUdeWj  6  Serg.  &  R.  429  [9  Am.  Dec.  444];  Camden 
&  A.  R.  R.  Co.  V.  Bwke,  13  Wend.  611  [28  Am.  Dec.  488]. 

We  think  the  rulings  to  which  these  exceptions  were  taken 
were  correct.  The  questions  raised  upon  the  cross-appeal  of 
the  plaintiff  below  are  important,  but  it  will  not  be  necessary 
to  consider  them,  as  the  judgment  must  be  affirmed  upon  our 
review  of  the  exceptions  of  the  defendant. 

Judgment  affirmed. 

Gabbub  Who  Rboxztbb  Goods  upok  XJwoxaxxsq  to  Deuvkk  Thbm 
TO  Anothbr  Casbobb  for  farther  trauBportatioii  oootiimes  liaUo  as  oairier 
until  they  are  received  by  sach  seoond  oarrier,  or  until  he  in  aome  way  dia- 
tinotly  renounoes  responnbility,  as  by  depositing  them  in  a  moehoiies: 
QcoJd  ▼.  Chofln,  75  Am.  Dec.  396,  and  note.  This  entire  subject  is  ezhaost- 
ively  disoossed  in  the  note  to  WtUs  ▼.  Humaa^  72  Id.  230. 

Baooaox  Chbgks  abb  BvmxNOB  ov  Dklivxbt  ov  Baooaox  to  Cabboe: 
Whioi9  CenL  R.  B,  Co.  ▼.  Copekmi,  76  Am.  Dec  749;  Damt  ▼.  3Mdgm 
SmiihemB.  B.,  74 Id.  ISl;  DUl  v.  SmUhOarotima  B.  B.  Co.,  92  Id.  4m. 


MoObBBBY   V.    SUTHEBLAND. 

rss  Mabtland,  471.1 
Ixjwonov  TO  FftXYBZiT  Salb  xtv dbb  EzBOUTioii.  —  Where  it  appean  thii 
property  which  belongs  bona  fidt  to  oomplainant  is  about  to  be  sold  un 
der  execution  as  the  property  of  third  persons,  and  where  the  bill  alkgei 
that  this  property  constitutes  his  stock  in  trade  and  merchandise,  that 
the  consequences  of  permitting  it  to  be  seized  and  sold  would  utterly 
destroy  his  trade,  credit,  and  business  as  a  merchant,  and  deprire  him  of 
the  means  of  support,  an  injunction  will  issue,  as  this  case  preeents  ele- 
ments of  apprehended  damage  and  injury  which  oonld  not  be  rediwnd 
at  law. 

The  opinion  presents  the  facta. 
McLaughlin^  for  the  appellant 
Alexander  and  WdlliSj  for  the  appellee. 
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Bowie,  C.  J.  (dissenting).  We  cannot  affinn  fhe  order 
granting  the  injunction  in  this  case  without  departing  from 
the  best  established  principles  and  precedents.  Mere  trespass 
is  not  a  ground  for  the  interposition  of  a  court  of  equity,  even 
in  cases  of  real  estate;  much  less  where  the  subject-matter  is 
personal  property  of  no  peculiar  character  or  value:  2  Story's 
Bq.  Jur.,  sec.  928;  Amdn/ng  v.  Seelamp^  9  Gill  &  J.  468;  Ham- 
Hum  V.  Ehf,  4  Gill,  87, 88;  Shipley  v.  Ritter^  7  Md.  418  [61  Am. 
Dec.  371]. 

The  language  of  this  court,  in  Lewis  v.  £evy,  16  Md.  90,  is 
literally  applicable  to  the  bill  before  us.  The  learned  judge 
who  delivered  the  opinion  of  the  court  in  that  case  thus  ex- 
pressed himself:  *' There  is  nothing  here  which  distinguishes 
the  case  firom  many  others  in  which  it  has  been  held  an  in- 
junction will  not  lie.  The  complainant  claiming  goods  in  a 
store,  on  which  the  appellants  levied  an  execution  against  a 
third  party,  under  whom  the  complainant  asserts  titie,  seeks 
the  restraining  process  of  equity  to  prevent  their  being  sold 
under  that  writ.  The  bill  does  not  show  that  the  property 
was  of  such  a  character  or  possessed  such  peculiar  value  or 
interest  to  the  owner  that  he  could  not  be  adequately  compen- 
sated by  damages  at  law.  If  this  injunction  can  be  main- 
tained, we  can  scarcely  imagine  a  case  where  the  execution  of 
a  judgment  at  law  could  not  be  prevented,  and  plaintiffs  alto- 
gether frustrated  in  the  recovery  of  just  demands,  even  when 
asserted  in  the  most  solemn  form."  « 

In  the  case  before  us  the  complainant  shows  nothing  which 
gives  peculiar  value  to  the  stock  of  goods  which  he  charges 
has  been  illegally  seized  at  the  instance  of  the  defendants. 
The  injuries  which  he  alleges  will  ensue  if  they  are  removed 
are  "insolvency,"  "prospects  irretrievably  blasted  for  life,"  and 
"credit  ruined  beyond  hope."  These  consequences,  though 
much  to  be  deplored  if  realized,  are  not  the  necessary  conse- 
quences of  the  seizure  and  sale  of  such  property;  iu  contem- 
plation of  law,  the  injury  resulting  from  the  seizure  and  sale 
may  be  measured  and  compensated  by  adequate  damages. 

In  BeaU  v.  Brown^  7  Md.  393,  non-residence  of  a  plaintiff, 
against  whom  the  defendant  had  a  cross-action  at  law,  upon  a 
warranty  growing  out  of  the  same  transaction,  was  held  not 
sufficient  of  itself  to  give  a  court  of  equity  jurisdiction  to  re- 
strain by  injunction  the  execution  of  the  plaintiff's  judgment. 
A  large  proportion  of  the  cases  in  which  the  courts  of  equity 
have  interposed  to  prevent  irreparable  injury  are  those  of  real 
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aetate,  and  then  only  where  the  character  and  nature  of  the 
injury  is  clearly  shown  to  be  euch  as  pecuniary  compensatioD 
could  not  repair.  Mere  apprehension  of  injury  is  not  saffi* 
cient. 

From  the  mercantile  character  of  personal  property,  its  uni* 
vereal  and  intimate  connection  with  all  the  operations  of  trade, 
if  every  injury  which  involves  its  value  is  to  be  prevented  by 
iiyunction,  upon  the  allegation  of  irreparable  injury  to  the 
possessor,  the  traffic  and  commerce  of  the  country  would  be 
seriously  obstructed.  All  executions  in  which  the  right  of 
property  was  doubtful  would  be  drawn  into  chancery.  Ques- 
tions of  right  between  man  and  man  would  be  withdrawn  from 
the  tribunals  of  law,  trials  by  jury  and  viva  voce  examination 
of  witnesses  would  be  superseded  by  the  more  dilatory  and 
circuitous  examination  upon  interrogatories,  and  decrees  ren- 
dered upon  evidence  upon  paper  by  judges  ignorant  of  the 
moral  weight  of  the  testimony. 

The  appellee  insists  the  injunction  is  not  asked  simply  to 
stay  the  levy  of  an  execution  on  goods  which  the  plaintiff  to 
the  execution  claims  to  belong  to  his  debtors,  on  the  allega* 
tion  that  these  goods  really  belong  to  the  complainant,  but  it 
is  likewise  averred  those  {^x)ds  have  a  peculiar  value,  as  farm- 
ing a  stock  in  trade,  and  that  the  sale  thereof  will  have  the 
further  effect  of  destroying  the  trade  of  the  complainant,  and 
thus  inflict  irreparable  damage;  and  it  is  submitted  that 
where  such  .damage  is  impending  equity  will  interfere  as 
freely  for  the  protection  of  personal  estate  as  of  real  estate. 

In  all  the  elementary  writers,  and  most  of  the  adjudged 
cases,  as  before  intimated,  where  injunctions  for  the  protection 
of  personal  property  against  seizure  and  sale  are  treated  of,  it 
is  laid  down  as  an  essential  prerequisite  to  the  injunction  to 
show  the  subject-matter  of  the  trespass  had  some  special  and 
peculiar  value,  which  could  not  be  represented  and  secured  by 
money.  Lord  Eldon,  in  the  case  of  Lady  ArundeU  v.  PhippSy 
after  alluding  to  the  character  of  the  trust  under  which  the 
complainant  claimed,  said:  ^* Another  ground  upon  which 
Lady  Arundell  is  entitled  to  relief  here  is,  that  from  the  very 
nature  of  the  property  in  question,  the  quality  and  nature  ol 
the  property  idleged  to  be  purchased,  the  purpose  and  object 
of  the  purchase,  it  is  quite  impossible  for  her  to  have  the  bene- 
fit of  it,  if  a  bona  fide  transaction,  unless  she  can  specifically 
enjoy  it;  and  this  court  having  in  many  instances  interpoaed 
to  protect  the  enjoyment  of  a  epeciBc  chattel,  the  question  ifl| 
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whether  the  very  ohject  and  Buhject  of  the  contract  do  not 
make  it  necessary  to  consider  whether  the  court  cannot  give 
the  specific  relief  of  fixing  in  the  tmstees  the  very  property, 
instead  of  the  amount  in  damages":  10  Ves.  147. 

This  court,  in  Bridges  y.  McKenna^  14  Md.  268,  after  estab- 
lishing the  right  of  the  complainant  as  a  feme  covert  to  invoke 
the  extraordinary  interposition  of  a  court  of  equity  for  the  pro- 
tection of  her  separate  personal  estate,  acquired  under  the  act 
of  1842,  by  way  of  caution  remarks:  "  In  deciding  that  the 
complainant  is  entitled  to  the  relief  prayed  by  her  bill,  we  do 
not  mean  in  any  manner  to  impugn  the  doctrines  so  ably 
announced  in  the  cases  of  Bciwyer  ▼.  Cretgh^  8  Band.  25, 
and  AUen  ▼.  Freeland,  8  Id.  170,  and  which  have  been  re- 
peatedly recognized  by  this  court"  Again,  in  Freeiand  v. 
Reyndda^  16  Md.  416,  decided  by  this  court  in  1860,  which  was 
an  application  for  an  injunction  to  stay  the  sale  of  certain 
goods  seized  by  a  sheriff  under  an  execution  against  third  per- 
sons, the  court  refiised  the  injunction,  relying  upon  Lewie  v. 
Xeoy,  16  Id.  85;  Bridges  v.  McKennaf  14  Id.  258;  Bawyer  v. 
Creighy  3  Rand.  25;  and  AUen  v.  Freelandj  8  Id.  170. 

The  first  of  the  cases  in  Randolph,  Batoyer  v.  Creighj  supra, 
contains  an  epitome  of  the  principles  of  equity,  in  the  exercise 
of  jurisdiction  by  injunction,  admirably  condensed,  and  ex- 
poses the  evils  ensmng  firom  too  flEtcile  an  interference  with 
executions,  where  the  complainant  has  an  adequate  remedy 
in  damages  at  law.  The  learned  judge  declares:  '^  This  inter- 
ference of  equity  has  grown  to  be  a  crying  evil  among  us,  and 
ought  to  be  connoted  with  a  firm  and  steady  hand."  AiEker 
reviewing  the  authorities,  he  concludes:  "As  I  understand  it, 
they  authorized  the  interference  of  equity  in  no  case  where 
the  plaintiff  claims  as  an  encumbrancer  merely;  and  when  he 
claims  as  owner,  only  in  those  cases  where,  fix>m  the  peculiar 
nature  of  the  property  and  circumstances  of  the  case,  the  rem- 
edy at  law  is  incomplete  ":  8  Rand.  31,  32. 

In  the  second  of  the  cases  referred  to,  AUen  v.  Freeiand^  8 
Rand.  170,  it  was  held  that  slaves  taken  under  execution  and 
claimed  by  a"^  third  person  could  not  be  protected  from  sale 
by  injunction,  unless  it  was  shown  that  they  possessed  some 
peculiar  value  which  could  not  be  compensated  in  damages. 
These  conclusions  are  virtually  incorporated  into  our  own 
decisions  by  frequent  adoption  and  approval  in  the  cases  be* 
fore  cited.  If  merchandise  in  a  store  can  be  invested  with 
such  peculiar  character  as  would  exempt  it  from  seizure  and 
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sale  because  it  had  been  in  the  possession  of  the  complainant, 
and  he  had  thus  acquired  credit  and  established  a  custom, 
every  man  in  trade  would  be  entitled  upon  the  same  ground 
to  an  injunction  who  would  swear  that  putting  in  an  execu** 
tion  would  work  irreparable  mischief  to  him.  The  standard 
is  not  mischief  to  the  man  so  much  as  loss  of  the  thing  which 
cannot  be  restored  by  money.  Thus  the  *' silver  altar,"  and 
the  *' ancient  horn,"  and  the  ''family  portraits"  were  objecta 
which  money  could  not  replace.  But  a  stock  of  merchandise 
in  a  store  or  the  good-will  acquired  by  twelve  months'  trade 
do  not  come  within  the  category  of  things  which  should  be 
protected  by  injunction  because  the  party  injured  is  without 
adequate  and  complete  remedy  at  law. 

The  general  rule  laid  down  by  Story,  that  a  court  of  equity 
will  interpose  to  prevent  irreparable  injury  from  loss  of  trade, 
is  not  supported  by  reference  to  any  case  similar  to  the  pree- 
ent,  but  such  as  fraudulent  simulation  of  articles  of  manu£EU>- 
ture,  or  assumption  of  a  style  or  firm  already  established. 
The  industry  and  experience  of  the  appellees'  counsel  have 
not  enabled  them  to  produce  a  parallel  case:  Hyde  v.  Eliery^ 
18  Md.  500,  601.  The  last  reported  case  in  this  court  in 
which  an  injunction  to  stay  the  sale  of  goods  was  sustained 
was  based  upon  a  charge  of  combination  and  fraud  on  the 
part  of  the  defendants,  on  which  ground  this  court  mainly 
relied. 

By  Courts  Babtol,  J.  A  majority  of  the  court  agree  with 
the  chief  justice  in  most  of  the  views  expressed  in  his  opinion 
in  this  case.  But  an  examination  of  the  previous  adjudica- 
tions by  this  court  to  which  he  has  referred,  and  a  considera- 
tion of  the  general  principles  upon  which  the  jurisdiction  of 
courts  of  equity  in  such  cases  depends,  have  brought  us  to  the 
conclusion  that  upon  the  allegations  in  the  bill  before  us  the 
injunction  was  properly  issued.  Such  applications  are  al- 
ways addressed  to  the  sound  discretion  of  the  court,  and  every 
case  must  depend  upon  the  particular  facts  and  circumstances 
belonging  to  it,  and  alleged  on  the  £eu»  of  the  biU. 

The  case  of  Bridges  v.  MeKewna^  14  Md.  268,  rested  upon 
.the  well-established  jurisdiction  of  courts  of  chancery  over  the 
separate  property  of  femes  eotiert^  and  did  not  involve  any 
decision  of  the  question  upon  the  jurisdiction  of  the  court  or 
upon  the  right  of  the  complainant  to  maintain  the  bill  for 
injunction,  if  she  had  been  mi  jurie.    The  oases  of  Lewie  v. 
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Levy^  16  Md.  85,  and  Freeland  v.  Reynddsj  16  Id.  417,  were 
both  of  them  instituted  by  parties  claiming  title  as  grantees 
under  bills  of  sale  or  mortgages  of  personal  chattels,  not  being 
in  possession;  and  claiming  the  interference  of  the  court  by 
way  of  injunction  to  protect  the  same  from  seizure  and  sale 
under  execution.  This  court  held  that  the  injunction  ought 
not  to  be  issued;  and  the  grounds  and  reasons  upon  which 
those  cases  rest  are  too  firmly  established  now  to  be  shaken. 

But,  in  our  opinion,  the  case  now  before  us  is  clearly  dis- 
tinguishable from  those.  Here  the  bUl  of  complaint  alleges 
that  the  property  which  the  appellant  is  about  to  seize  and 
•ell  under  his  execution  against  Worth  and  Fullerton  belongs 
jHmafideU}  the  complainant,  and  constitutes  his  stock  in  trade 
and  merchandise;  and  that  the  consequence  of  permitting 
them  to  be  seized  and  sold  would  utterly  destroy  his  trade, 
credit,  and  business  as  a  merchant,  and  deprive  him  of  the 
means  of  support 

It  is  said  that  the  injunction  ought  to  be  refused  because 
the  complainant  has  full  and  complete  remedy  at  law.  If  this 
were  so,  we  agree  that  a  court  of  equity  would  have  no  juris- 
diction to  grant  relief  in  the  case.  But  to  our  mind  it  appears 
that  there  are  elements  of  apprehended  damage  and  injury 
alleged  in  this  bill  not  presented  in  the  cases  of  Lewis  v.  Levy 
and  Freeland  v.  SeynoldSf  eupra^  and  for  which  the  law  does 
not  afford  adequate  and  sufficient  remedy,  either  by  action  of 
trespass  or  by  replevin.  This  last  remedy  would  be  utterly 
inadequate,  and  would  require  such  a  multiplicity  of  suits  as 
would  leave  the  injured  party  without  remedy. 

In  our  opinion,  the  recent  dtMO  of  Hyde  v.  EUery^  18  Md.  496, 
in  which  this  court  sustained  the  injunction,  was  more  anal* 
ogous  to  the  present.  There  the  injunction  was  granted  aa 
ancillary  to  the  general  relief  prayed.  But  the  question  before 
us  was  upon  the  right  of  the  complainant  to  the  injunction; 
and  we  think  the  principles  upon  which  that  case  was  deter- 
mined ought  to  govern  this;  and  being  of  opinion  that  there 
was  no  error  in  granting  this  injunction,  the  order  appealed 
from  will  be  affirmed  and  the  cause  remanded. 

Order  affirmed  and  cause  remanded. 


Ixavmanov  AOMJonr  JExBOonoir  Sali:  Sea  Howard  v.  Oamimit  75 
1)00.786;  Carimr*Hmi9U%,9BtlLtSaii  HoBtmd  v.  Jfopor  ^BtriUhifli^  g>  IdL 
I96|  PM)dk  V.  OOben.  00  IdL  7». 
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Habdbsty  u  Taft. 

RlQUIBBIUIIT   OW   OunnUTUTiOll   THAT  AOIS  OV  LlOIBLATmBB  BB  ZH 

Qua  Asv  SsonoRS,  nr  Samb  IdimiSE  is  Ck>DB  is  anmged,  is  direototy 
in  f  onOf  and  looks  more  to  oo&Tenienoe  in  adopting  the  law  to  oodifioi^ 
tion  than  to  its  opeistiye  effect. 

LiJinronoH  to  Pbsvxnt  Un  of  BionnB  or  Vonaa—- Bowbe  of  Oovbt.  — 
When  ooDstitation  proTides  that  after  the  general  assembly  shall  ha?e 
pasMd  an  act  of  registraticny  and  the  same  shall  have  been  canied  into 
eflfoct^  no  person  shall  yote  whose  name  does  not  appear  on  the  register, 
and  an  act  of  the  l^gisUtnie  provides  that  the  jndges  of  deotion  shall  not 
xeceiTe  or  deposit  the  baUot  of  any  persons  Whose  name  does  not  appear 
tiiereon  after  saoh  a  law  has  been  panend  and  has  gone  into  eflEeot^  a 
petition  for  an  injunction  preyenting  the  nse  of  a  register  prepared  for  a 
oertain  ooonty,  and  that  the  election  be  oondnoted  as  before  the  pasnge 
of  the  regiBtration  law,  npon  the  gronnd  that  the  officers  of  registration 
were  not  duly  qnalified,  will  not  be  granted,  ae^  under  the  ccnstitation, 
the  ooort  has  no  power  to  change  the  evidence  of  a  Toter's  qnalifications 
in  one  section  of  the  state,  and  clothe  the  judges  of  election  therein  wi& 
powers  not  conferred  by  the  legislature,  but  expressly  taken  away. 

BaoiSTBATioir  Law  mat  bb  Said  to  hatb  bbbn  Cabbibd  ibto  Bnaor 
when  the  registrars  have  been  appdnted  for  erery  county  in  the  stated 
and  haye  entered  upon  and  are  discharging  their  duties. 

Klwb  to  Cabbt  oh  CkyvBBBMBBT  ABB  TO  Rboeivb  Ldbbal  OoxBOocma/a 
TO  ErvBoruATB  Objboib  Dbsigbbih  and  if  the  legislatiye  pupcee  can  W 
airiyed  at  in  the  abeence  of  express  language,  that  mnaniufl  is  to  be  ob- 
■erred  and  obeyed. 

BBODTBATION    OlflOKBS  ABB   PBOFBBLT   QUALIIIBD   BT  TAXma  AJn>  8UB- 

^coubivo  Oath  m  Rbodxkatiob  Book  before  any  one  having  anthorily 
to  administer  oaths.  It  is  not  necessary  that  they  should  take  the  eatti 
before  the  derk  of  the  eironit  courts  and  subscribe  thereto  in  Us  test 
book. 

■qnTirr  Jubibdxoizon — Bbmbdy  at  Law. — Where  registration  law  pro- 
Tides  for  days  for  the  correction  of  ^errors  and  supplying  omiasiflns  in 
register  of  yoters,  if  the  registration  officers  misconceiye  their  datj  in 
any  respect,  or  violate  their  trust  by  asking  questions  of  applicants  for 
registration  which  the  law  does  not  warranty  it  is  not  for  a  court  of 
equity  to  apply  the  remedy  by  injunction,  and  arrest  their  p'w*****^"'!^^ 
because  one  or  more  may  not  have  been  faurly  dealt  with.  Nor  will  the 
joinder  of  several  of  the  latter  give  equity  Jurisdiction,  npon  the  ground 
of  preventing  a  multiplicity  of  suits. 

OmcBB  MUflT  Show  that  Hb  is  OfFiOBB  db  Jubi^  axd  bot  db  Faorh 
TO  Bbfbvd  Htmhbt«f  against  an  action  brought  against  him  by  one  who 
has  been  injured  by  his  official  acts.  As  to  third  persona^  however  it  is 
sufficient  to  show  that  he  is  an  officer  de/aeto, 

jRiLL  ASXINO    THAT  AOI8  OF  OlVIOBB    BB   0BGILABBD   LtVALID  BBGAUBB  AT 

Tdcb  or  thbxb  Pbbfobkabob  OmoBB  Hbld  Ahoihkb  OnxoB  of  profit 
under  the  government,  in  violation  of  tho  constitution,  must  be  sup- 
ported distincUy  by  the  proofs  exhibited  with  the  bilL  The  bill  should 
show,  also^  that  at  the  time  of  the  performance  of  the  acts  claimed  to  be 
invalid,  the  officer  was  also  in  office  under  the  other  appointment. 
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Whbbs  OmciR  IB  Cbamokd  wtfr  hatiro  Hxld  Two  Owiobs  of  pBorrr 
URDXB  GoTXBBXXRT  AT  Sami  TimB|  IB  the  absenoe  of  a  specific  alleg»- 
tioQ  to  the  oo&tniy,  a  presumption  might  fairly  be  indulged  in  fayor  of 
the  contiTmance  of  govemment^  that,  if  the  offices  were  in  conflict^  the 
resignation  of  the  one  alleged  to  be  the  constitational  barrier  to  the 
other  had  preyionsly  taken  place. 

OouBT  ow  Equitt  has  Kg  Jusisdiction  to  Pbstbkt  Pbbiobxaiici  ov 
Political  Durm  like  those  committed  to  offioers  of  registration. 

Wqxvitl,  FaAUBCTLBHT,  OB  Ck>BBi7Fr  BxFoaAL  or  VoTB  BT  JuDon  ov 
EuHmoN,  QB  LiKB  DxHiAL  OV  Rmobxbatiov  l^  the  offioers  appointed 
to  register  voters,  can  be  adequately  compensated  for  in  damages  at  law» 
and  equity  ^^  oomseqnently  refnse  to  interfere  ia  each  matters. 

Thb  opinion  states  the  case. 

Pratt  and  Clarke^  for  the  appellant. 
RandalL  aUomey-generaln  for  the  appellees. 

By  Court,  Wsibel,  J.  The  peculiar  character  of  the  bill  in 
this  case  may  be  learned  from  the  prayer  with  which  it  con- 
dndes.  In  the  language  of  the  appellants'  brief^  "the  bill 
prays  for  the  writ  of  injunction  against  the  officers  of  registra- 
tion for  Prince  George's  County,  enjoining  and  strictly  prohib- 
iting them  from  returning  copies  of  their  books  or  lists  of 
qualified  and  registered  voters  to  the  clerk  of  the  circuit  court 
for  said  county,  and  the  judges  of  election  of  the  several  elec- 
tion districts,  and  the  writ  of  injunction  against  Frederick 
Sasscer,  clerk  of  the  circuit  court  for  Prince  Gtoorge's  County, 
enjoining  and  strictly  prohibiting  him  from  receiving  a  copy 
of  the  said  books  or  lists  of  legal  and  qualified  voters,  and  the 
writ  of  injunction  against  the  judges  of  election  for  the  said 
county,  enjoining  and  strictly  prohibiting  them  from  receiving 
a  copy  of  the  said  books  or  lists  of  qualified  voters,  and  from 
regarding  the  said  lists  of  legal  and  qualified  voters  in  deter- 
mining who  are  legal  and  qualified  voters,  entitled  to  vote  at 
the  coming  election,  and  that  they  may  be  directed  and  com- 
manded to  conduct  the  said  election  on  the  7th  of  November, 
1865,  according  to  the  constitution  and  laws  in  force  prior  to 
the  passage  of  the  act  of  1865,  chapter  174,  and  as  if  the  said 
law  had  not  been  passed,  or  the  said  lists  of  legal  and  quali- 
fied voters  made  out  by  Ibe  said  officers  of  registration." 

Without  stopping  at  this  point  to  inquire  whether  equity 
will  lend  its  aid  to  accomplish  the  objects  sought  by  this  bill, 
we  state  t&at  this  court  has  already  passed  upon  the  validity 
of  the  law  of  1865,  chapter  174,  for  the  registration  of  voters, 
so  fisur  as  it  and  the  fourth  section  of  the  first  article  of  the  con- 
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BtitQtion  were  charged  to  be  in  conflict  with  the  tenth  section 
of  the  first  article  of  the  constitution  of  the  United  States,  or 
with  the  bill  of  rights  of  Maryland.  The  views  of  the  court 
upon  this  branch  of  the  inquiry  have  been  expressed  in  the 
opinion  filed  in  the  case  of  Anderson  v.  Baher^  28  Md.  531,  and 
they  need  not  be  here  repeated. 

The  law  is  assailed,  however,  in  this  proceeding,  as  void 
under  the  twenty-eighth  section  of  the  third  article  of  the  con- 
stitution of  Maryland,  which  makes  it  the  duty  of  the  general 
assembly  to  enact  public  general  laws  in  articles  and  sections, 
in  the  same  manner  as  the  code  is  arranged;  and  it  is  alleged 
that  this  requirement  is  vital,  and  was  disregarded  by  the 
legislature  in  the  passage  of  this  law. 

The  first  clause  of  this  section  provides  for  those  prop^ties 
of  a  general  statute  law  of  Maryland, ,  which  may  be  regarded 
as  necessary  to  its  validity.  It  gives  the  style  of  the  law;  the 
law  must  be  passed  by  original  bill;  it  must  embrace  but  one 
subject,  and  that  shall  be  described  in  the  title;  and  no  law  or 
section  of  law  shall  be  revived  or  amended  by  title  or  section 
only.  These  are  regarded  as  requisites  in  the  structure  of 
such  a  law,  necessary  to  its  being;  and  yet  only  to  a  reason- 
able intent;  for  notwithstanding  the  mandatory  nature  of  thd 
language  used,  this  court  has,  in  various  instances,  given  to 
the  like  provision  in  the  constitution  of  1851  (art.  8,  sec.  17)  a 
liberal  construction,  to  effectuate,  and  not  to  destroy,  the  legis- 
lative will.  A  reference  merely  to  these  cases  is  deemed  suffi- 
cient, vis.:  Davia  v.  State,  7  Md.  159, 160  [61  Am.  Dec.  831]; 
EeOer  v.  StaU^  11  Id.  531, 582  [69  Am.  Dec.  229];  ParHneon  v. 
SUUe,  14  Id.  193, 194  [74  Am.  Dec.  522]. 

The  residue  of  the  section  relates  to  another  and  lees  im- 
portant matter  in  the  firamework  of  the  law,  looking  more  to 
convenience  in  adapting  it  to  codification  than  to  its  operative 
effect;  and  the  language  assumes  the  directory  form.  The 
laws  having  been  codified  under  former  enactments,  the  con- 
stitution contemplates  the  continuance  of  the  system,  and  to 
save  time,  labor,  and  expense,  the  duty  is  imposed  upon  the 
legislature,  in  amending  existing  laws,  or  enacting  public  gen- 
eral laws,  to  observe  certain  forms,  to  adapt  them  to  the  code 
arrangement.  Regarding  a  compliance  with  this  provision  as 
not  essential  to  the  validity  of  a  public  general  law,  yet,  view- 
ing this  act  of  assembly  in  oonnection  with  chapter  159  of  the 
same  session,  we  think  that  the  directions  of  the  constitution 
in  this  respect  have  been  substantially  and  sufficientiy  com- 
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plied  with.  That  enacts  that  a- new  article  shall  he  added  to 
the  code,  entitled  "registration,"  under  which  shall  be  ar- 
ranged, by  titles  and  sections,  as  in  other  articles  of  the  code, 
this  registration  law,  and  the  other  laws  to  be  passed  by  the 
general  assembly,  on  the  subjects  of  the  registry  of  births, 
marriages,  and  deaths,  and  such  other  subjects  of  registration 
as  the  legislature  may  enact  and  direct  This  appears  to  us 
to  be  a  sufficient  compliance  with  the  directions  of  the  consti- 
tution. A  new  article,  under  the  name  of  ''  registration/'  is 
enacted,  and  the  titles  or  subjects  in  it  are  declared  in  their 
order, — births,  marriages,  deaths,  and  voters;  and  the  law 
under  consideration  was  passed  in  sections.  All  that  is  essen- 
tial for  its  easy  arrangement  in  the  code  is  thus  provided  for. 
Until  this  codification  shall  have  been  ordered  by  the  legisla- 
ture, the  law,  in  its  present  form,  will  occupy  its  place  in  the 
published  volume  for  the  year,  like  other  laws  of  the  same  ses- 
sion, and  will  be  as  readily  found  and  understood  as  if  it  had 
been  passed  with  the  other  laws  referred  to  in  chapter  159,  in 
one  law,  with  chapter,  titles,  and  sections,  etc.,  as  above  directed. 
We  do  not,  therefore,  consider  the  law  as  affected  by  the  ob- 
jection which  has  been  urged  against  its  validity  on  this 
grotmd. 

The  law,  then,  being  operative,  the  other  causes  of  complaint 
are  matters  pertaining  to  its  execution. 

It  is  said  the  officers  of  registration  in  Prince  George's 
County  were  not  qualified  as  the  law  directs;  and  therefore 
their  acts  are  void,  and  the  court  should  remit  the  election  to 
the  judges  of  election.  The  constitution  provides  that  after 
the  general  assembly  shall  have  passed  an  act  of  registration, 
and  the  same  shall  have  been  carried  into  effect,  no  person 
shall  vote  unless*  his  name  appears  on  the  register,  and  the 
reipstration  shall  be  evidence  of  the  qualification  of  the  voter: 
Art  1,  sec.  2.  And  the  law  itself  declares  that  the  judges  of 
election  shall  not  receive  or  deposit  the  ballot  of  any  person 
until  they  have  found  his  name  on  the  list  or  register  of  quali- 
fied votm,  and  have  checked  it  thereon:  Sec.  18.  If  it  is  a 
valid  general  law,  and  if  registrars  have  been  appointed  for 
every  county  of  the  state  and  city  of  Baltimore,  and  have  en- 
tered upon  and  are  discharging  their  duties,  the  law  is  carried 
into  effect;  and  no  court  has  the  power,  and  such  could  not  be 
the  effect  of  any  order  or  decree  it  might  pass,  to  change  the 
evidence  of  the  voter's  qualification  in  one  section  or  county  of 
the  state,  and  clothe  the  judges  of  election  therein  with  powers 
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not  conferred  by  the  legislature,  but  expressly  taken  away. 
Whatever  may  be  the  effect  in  a  county  or  election  district  of 
a  registration  of  voters  by  officers  not  qualified  as  the  law 
directs,  it  is  certainly  not  the  province  of  this  court  to  order^ 
by  injunction,  an  election  therein  in  a  manner  different  from 
that  designed  by  the  law. 

But  we  think  there  is  no  defect  in  the  qualification  of  the 
officers  of  registration,  by  taking  the  required  oath  of  office 
before  a  justice  of  the  peace,  instead  of  the  clerk  of  the  circuit 
court  for  the  county.  Laws  to  carry  on  the  government  are 
to  receive  a  liberal  construction  to  effectuate  the  objects  de- 
signed; and  if  the  legislative  purpose  can  be  arrived  at,  in  the 
absence  of  express  language,  that  meaning  is  to  be  observed 
and  obeyed.  At  all  events,  it  would  not  be  a  safe  or  wise  rule 
to  substitute  another  intent,  equally  if  not  more  doubtful,  in 
order  not  to  support  the  act  of  a  public  agent,  but  to  annul  iL 
One  law  of  the  state  (1  Code,  art.  68,  sees.  6,  7)  provides  that 
all  officers  (other  than  those  mentioned  in  the  preceding  sec- 
tions) elected  or  appointed  to  any  office  of  trust  or  profit 
under  the  constitution  and  laws  of  the  state,  including  mayors, 
etc.,  shall  take  and  subscribe  the  said  oath  (if  in  a  county) 
before  the  clerk  of  the  circuit  court  of  the  county,  or  before 
one  of  his  sworn  deputies;  and  the  clerk  shall  procure  and 
keep  in  his  office  a  well-bound  book,  to  be  called  the  test  book, 
in  which  the  oath  shall  be  printed  or  written  conspicuously, 
and  the  person  taking  or  subscribing  the  same  shall  aimex  to 
his  signature  the  title  of  the  office  to  which  he  shall  have 
been  appointed  or  elected,  and  the  date  of  his  signature. 
Now,  the  question  is.  Were  the  officers  of  registration  to  take 
the  oath  of  office  before  the  clerk?  If  so,  they  were  to  sub- 
scribe it  in  the  clerk's  test  book.  Yet  the  registration  act 
(sec.  1)  requires  them  to  take  the  oath  and  subscribe  the 
same  in  the  book  of  registration  for  their  respective  wards  or 
election  districts,  without  expressly  specifying  before  what 
officer.  These  officers  were  appointed  for  each  ward  and  elec- 
tion district  Their  duties  were  to  be  performed  in  such  ward 
or  district,  and  not  beyond  it.  The  registration  books  were  to 
be  furnished  them  in  each  ward  of  the  city  of  Baltimore,  and 
election  district  of  each  county:  Sec.  4.  These  books  were  to 
continue  in  their  possession  not  later  than  the  day  of  election, 
and  then  to  be  deposited  with  the  clerk  of  the  circuit  court  for 
safe-keeping.  Their  appointments  were  temporary,  and  their 
duties  specific, — the  same  wither  analogous  to  those  of  judgev 
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of  election.  Convenience  therefore  dictated  that  they  should 
qualify  in  the  district  or  ward  where  their  duties  were  to  be 
performed,  and  where  the  books  of  registration,  in  which  the 
law  directed  them  to  subscribe  the  oath,  were  to  be  kept 
•during  the  performance  of  said  duties.  The  law  does  not  pro- 
vide that  the  oath  should  be  duplicated,  which  would  be  the 
i^ase  if  taken  before  the  clerk  of  courts.  This  view  alone,  with- 
out enlarging  upon  the  subject,  or  supporting  it  by  anal- 
ogous cases,  is  sufficient  to  satisfy  the  court  that  the  r^^rars 
were  properly  qualified  by  taking  and  subscribing  the  oath  in 
the  registration  books  before  any  one  having  authority  to  ad- 
minister oaths. 

If  the  registrars  have,  in  the  execution  of  the  law,  miscon- 
oeived  their  duty  in  any  respect,  or  violated  their  trust  by 
propounding  to  applicants  for  registration  any  questions  which 
a  due  examination  into  their  qualification  did  not  warrant,  it 
is'  not  for  a  court  of  equity  to  apply  the  remedy  by  injunction, 
imd  arrest  their  proceedings,  because  one  or  more  may  not 
have  been  fairly  dealt  with.  Besides,  if  their  names  were 
recorded,  and  they  took  the  oaths  required  (as  is  alleged  in 
the  bill),  days  were  allotted  by  the  law  for  the  correction  of 
errors  and  supplying  omissions,  and  the  complainants  had  the 
time  and  opportunity  to  resort  to  the  registrars,  and  claim 
from  them  a  final  disposition  of  their  cases.  Without  avail- 
ing themselves  of  the  mode  thus  afforded  them  by  law,  or 
waiting  for  the  appointed,  time,  they  filed  a  bill  for  the  in- 
junction prayed  for  in  this  case.  A  court  of  equity  could 
not,  under  such  circumstances,  entertain  the  application. 

It  is  averred  that  some  of  the  officers  of  registration,  whilst 
acting  as  such,  held  other  offices  of  profit  under  the  constitu- 
tion or  laws  of  the  state,  and  that  they  were  therefore  pre- 
•eluded  from  exercising  the  ftmctions  of  officers  of  registration 
by  the  thirty-fifth  article  of  the  declaration  of  rights,  which 
•declares  '*  that  no  person  ought  to  hold  at  the  same  time  more 
-than  one  office  of  profit,  created  by  the  constitution  or  laws  of 
this  state."  The  cases  cited  in  support  of  this  position  were 
«uits  at  law  against  officers  irregularly  or  improperly  appointed 
or  qualified  or  having  no  jurisdiction,  for  damages  for  acts  done 
by  them  in  the  discharge  of  official  duties,  and  they  relied  upon 
their  office  in  justification  of  their  proceedings;  and  the  courts 
held  that  this  may  be  a  good  defense  so  far  as  third  persons* 
were  concerned,  but  to  justify  proceedings  in  a  case  brought 
by  ihe  person  injured  against  an  officer,  the  defendant  must 
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show  that  he  was  an  officer  de  jure^  and  not  simply  de  facto. 
But  this  is  an  application  to  a  court  of  equity  to  stop  the  pro* 
ceedings  of  a  class  of  officers  in  the  county  charged  with  the 
registering  of  its  voters  because  a  few  of  the  officers  in  certain 
districts  were  not  proper  subjects  of  appointment    To  yield 
to  such  an  application  would  manifestly  be  stretching  the 
sound  discretion  of  the  court  beyond  all  limits.    And  even 
if  the  application  were  to  arrest  the  particular  proceedings  of 
the  persons  alleged  to  be  illegally  exercising  the  functions  of 
the  office,  the  averments  of  the  bill,  resting  upon  proofs  ex- 
hibited with  them,  should  be  distinctly  supported  by  such 
proofs.    In  this  case  the  exhibits,  while  they  show  other  ap- 
pointments and  qualifications  thereunder  at  other  and  an- 
terior times,  do  not  show  or  satisfy  the  court  that  at  the  time 
of  exercising  their  functions  as  officers  of  registration  they 
were  also  in  office  under  their  other  appointments.    A  pre- 
sumption might  fairly  be  raised  in  support  of  the  continuance 
of  government,  that,  if  the  officers  were  in  conflict,  a  resigna- 
tion of  the  one  alleged  to  be  the  constitutional  barrier  to  the 
other  had  previously  taken  place.    Nor  do  we  design  to  be 
understood  in  what  has  fallen  from  us  on  this  point  of  ob- 
jection as  expressing  an  opinion  upon  the  nature  or  effect  of 
the  official  acts  of  a  person  holding  two  offices  of  profit  at  the 
same  time  under  the  constitution  or  laws.    The  case  as  pre- 
sented to  us  in  the  bill  before  us  does  not  raise  this  inquiry. 

We  have  thus  disposed  of  all  the  causes  or  grounds  relied 
upon  in  the  bill  for  the  exercise  of  the  preventive  remedy  by 
injunction,  treating  the  application  as  one  that  might  be  ad- 
dressed to  the  sound  discretion  of  a  court  of  equity.  , 

On  this  branch  of  the  inquiry  it  seems  to  the  court  very 
clear  that  a  court  of  equity  cannot  be  invoked  to  prevent  the 
performance  of  political  duties  like  those  committed  to  the 
officers  of  registration  under  the  law.  The  willful,  fraudulent, 
or  corrupt  refusal  of  a  vote  by  judges  of  election,  or  a  like 
denial  of  registration  by  the  officers  appointed  to  register 
votes  (which  is  the  same  thing),  can  be  adequately  compen- 
sated  for  in  damages  at  law:  Bevard  v.  Hoffman^  18  Md.  484. 
The  writ  of  injunction  will  not  be  awarded  in  doubtful  or  new 
cases  not  coming  within  well-established  principles  of  equity: 
Bonaparte  v.  Camden  and  Awboy  R,  R,  Co.,  1  BaJd.  218.  Each 
voter  has  a  separate  and  distinct  remedy  for  the  willfully  im- 
proper deprivation  of  his  vote;  and  the  joinder  of  others  like 
circumstanced  or  injured  as  complainants  in  equity,  on  the 
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ground  of  avoiding  a  multiplicity  of  suits,  will  not  avail  to 
afford  equitable  relief.  To  interfere  in  the  mode  asked  for  by 
the  complainants  would  be  to  stop  a  popular  election  in  one 
portion  of  the  state,  and  thus  arrest,  as  to  it,  the  wheels  of 
government  For  irregularities  in  the  conduct  of  an  election, 
for  receiving  illegal  or  rejecting  legal  votes,  and  for  the  correc- 
tion of  consequences  resulting  therefrom,  the  law  provides 
appropriate  remedies  and  modes  of  procedure.  Such  matters 
are  not  the  subjects  of  equitable  jurisdiction. 

Order  refiised  and  bill  dismissed,  with  costs  to  the  defend* 
ants. 


WmoBB  SxATinti  PAovnxn  Remedy,  equity  will  not  Miiime 
except  m  ezoepttonal  oaiet:  Odmme  ▼.  Ordmatyt  63  Am.  I>eo.  290.  VHiare 
a  party  haa  u&  adequate  remedy  at  law,  equity  will  not  entertain  jurisdiotion: 
LexingUm  Life  €fe.  Od.  t.  Page.  66  Id.  166;  (yK«U  t.  Virgkda  Jb  M.  B.  Co.. 
79  Id.  660. 

Aon  or  QfinsBa  vm  Faoio  aie^  from  paUlio  neoeiiityy  ao  fu  aa  tliird 
persona  are  conoemed,  of  equal  validity  aa  those  of  officers  de  Jure,'  Farmen^ 
etc  Bank  ▼.  Chetier,  44  Am.  Dec  318;  Burhe  v.  SllioU,  42  Id.  142;  Staie  ▼. 
fTiOkuiu^  68  Id.  66;  Shdby  y.  Akom,  72  Id.  169 

All  Pebsons  Who  abb  Proved  to  uatb  Acted  as  Pdblio  QvnoEBa 
are  preanmed  to  bave  been  dnly  appointed  to  office  until  the  oootiaiy  ^^ 
pean:  ABm  t.  Biate,  68  Am.  I>eo.  467»  and  note. 


Hbnby  V.  Kaufman. 

fM  Mastlaed,  1.J 

Wbbbb  BaanrsB  n  Avipodited  nr  Eourrr,  and  aeDa  the  property  of  defend- 
ant»  who^  before  final  deoreey  and  while  the  fond  is  atill  in  the  reoeiTer's 
band%  beoomea  an  inaolvent  petitioner,  and  haa  the  reoeiTer  i^pointed 
hia  permanent  tmatee,  the  oonrt  of  eqnity  in  which  the  fmid  ia  f oond  at 
the  moment  of  xnadlyenc^  ia  not  debarred  from  taking  all  steps  necessary 
toitaprwMEvatiaHi 

Rbcbiveb  gavvot,  bt  Beoomzno  Tbuetee  of  an  inaolvent^  defy  the  anthority 
of  the  coort  from  which  he  reoeived  his  appointment^  and  refase  to 
aoooont  for  the  fonds  committed  to  him  aa  receiver. 

Qbdeb  of  Coxjbs  REQuiBnro  Bbgeiveb  to  bring  the  fond  in  his  hands  into 
the  oonrt  from  which  he  reoeiyed  his  appointment  aa  receiver  does  not 
taaOiet  with  the  power  of  the  insolyent  court  in  appointing  him  the 
permanent  trostee  of  the  party  iHiose  property  he  bad  add  aa  receiver, 
bat  ia  anoQlazy  to  it.  TbB  fond  being  brought  in  and  the  amount  as- 
certained, an  order  to  pay  ^trer  to  the  insolyent  trostee  wonld  follow  aa 
matter  of  coarse. 

When  Fdvd  m  Hands  of  Reoetveb  is  in  the  oostody  of  the  court  of 
eqnity  whidi  appointed  him,  his  office  aa  receiver  ia  not  /kmctus  <f§Um 
nntil  hia  bability  aa  to  the  fond  ia  determined,  and  his  snlMiequent  ap> 
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pointment  by  u&  inaolTent  ooort  m  p«nnane&t  tnisfcoe  for  the  party 
whose  proper^  he  had  sold  m  reoehrer  doee  not  releue  him  from  r»> 
■ponaibility  to  the  ooort  of  equity  for  the  bithful  diioharge  of  hiB'tnufc 


OmDSSAXSLT,  Ko  Appial  wzll  Lu  from  ea  order  requiring  »  tnutee  or 
reoeiTor  to  bring  money  into  ooort;  rafih  ordan  rest  In  its  disoretian, 
and  where  they  determine  no  rights  are  not  the  eobjeot  of  review  on 
appeaL 

Thb  facts  are  stated  in  the  opinion. 
Alexander  and  BarroU^  for  the  appellanta. 
Braum  and  Stewart,  for  the  appellees. 

By  Conrt,  Bowib,  C.  J.  The  receiyer  in  this  case,  as  the 
agent  of  the  court,  sold  the  property  in  dispnte,  before  final 
decree,  to  prevent  waste  and  loss,  the  proceeds  being  subject 
to  the  claime  of  the  parties  thereafter  to  be  adjudged.  Sub- 
sequently, the  defendant  Henry  became  an  insolvent  peti- 
tioner, and  Barroll,  the  receiver,  was  appointed  his  permanent 
trustee.  The  order  of  the  court  of  equity  requiring  him,  as 
receiver,  to  bring  the  fund  into  court  is  now  appealed  from 
by  him,  on  the  ground  that  the  case  abated  by  the  insolvency 
of  Henry,  and  after  the  appointment  of  a  permanent  trustcNi 
the  fund  passed  ipso  facto  into  the  hands  of  Barroll,  as  trus- 
tee, and  the  jurisdiction  of  the  court  of  equity  ceased  eo  <»- 
stofUt. 

In  our  opinion,  the  policy  of  the  insolvent  system  does  not 
debar  the  court  in  which  the  fund  is  found  at  the  moment  of 
insolvency  from  taking  all  steps  necessary  to  its  preservation. 
It  would  make  the  law  an  instrument  of  fraud,  if  a  receiver, 
by  becoming  trustee  of  an  insolvent,  could  defy  the  authority 
of  the  court  from  which  he  received  his  appointment,  and  re- 
fuse to  account  for  the  funds  committed  to  him  as  receiver. 
The  order  requiring  the  money  to  be  brought  into  court  doee 
not  conflict  with  the  power  of  the  insolvent  court,  but  is  an- 
cillary to  it.  Being  brought  in,  and  the  amount  ascertained, 
an  order  to  pay  over  to  the  insolvent  trustee  would  follow  as 
a  matter  of  course.  Many  of  the  cases  cited  show  that  the 
insolvent  trustee  asserted  his  claim  to  the  fund  by  petition  in 
the  court  of  equity,  to  enjoin  or  prohibit  the  action  of  the 
trustee  or  officer  of  the  latter  court,  to  the  prejudice  of  the 
former. 

In  the  case  of  Olenn  v.  CKfl,  2  Md.  1,  the  insolvent  trustee 
filed  his  petition  in  the  court  of  equity,  in  the  oause  in  which 
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the  receiver  was  appointed,  praying  an  order  directing  him  to 
pay  over  and  deliver  to  the  tmstee  all  the  money  and  eflTects 
in  his  hands  as  receiver,  which  was  directed  to  be  done.  The 
trustee  did  not  attempt  to  recover  the  proceeds  at  law,  or  ap- 
propriate them  without  the  order  of  the  court  of  equity. 
When,  in  the  subsequent  case  of  Olenn  v.  Boston  and  Sandwich 
Glass  Co.j  7  Md.  294,  296,  it  was  held  that  these  funds  were 
liable  to  attachment  at  the  suit  of  a  foreign  creditor,  although 
they  had  not  actually  come  to  the  hands  of  the  trustee  at  l^e 
time  of  the  attachment  laid,  it  was  because  the  court  of  appeals 
had,  in  two  previous  cases,  Kerr  v.  Potter^  6  Gill,  404,  and 
Olenn  v.  OiU,  2  Md.  1,  declared  there  was  no  ground  for  the 
appointment  of  a  receiver,  and  the  funds  were  improperly  in 
his  hands.  Hence  the  possession  of  the  receiver  was  held  to 
be  the  possession  of  the  trustee;  such  a  petition  not  giving 
jurisdiction  to  the  court  of  equity,  but  recognizing  its  author- 
ity to  pass  orders  necessary  for  the  transfer  of  the  fund  from 
one  jurisdiction  to  another.  If  the  court  of  equity  has  power 
to  that  extent,  it  must  have  the  power  to  require  the  money 
to  be  brought  in,  otherwise  their  proper  officer  could  not  be 
discharged  or  fixed  in  his  liability. 

Suppose  the  receiver  and  trustee  were  different  persons,  and 
not  one  and  the  same,  as  in  the  present  case.  The  former,  as 
such,  would  not  be  authorized  to  pay  over  the  funds  to  the 
latter  without  the  order  of  the  court  by  which  he  was  ap- 
pointed. If  he  refused,  the  court  of  equity  only  would  have 
such  summary  control  over  him  as  could  compel  him  to  obey. 
Otherwise,  the  insolvent  trustee  must  proceed  by  action  at  law 
on  the  receiver's  bond,  the  breach  of  which  could  not  be 
alleged  without  a  previous  order  of  the  court  of  equity  to  pay 
over,  and  his  refusal. 

This  fund  was  in  the  custody  of  the  court  of  equity,  by 
which  the  receiver  was  appointed;  its  aggregate  was  undeter- 
mined. The  order  appealed  from  reserves  the  question  of  the 
liability  of  the  receiver  for  interest  which  had  or  might  have 
accrued  on  the  funds  in  his  hands.  Until  this  liability  was 
determined,  the  receiver  was  not  fwietus  officio^  and  his  ap- 
pointment by  the  insolvent  court  did  not  release  him  from 
responsibility  to  the  court  of  equity  for  the  fisuthful  discharge 
of  his  trust  as  receiver.  We  think,  therefore,  without  disturb- 
ing any  of  the  preceding  deoisioiui  of  this  court,  that  the 
power  of  the  court  of  equity  in  this  instance  is  ancillary  to 
the  jurisdiction  of  the  insolvent  court,  and  invoked  for  the 
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proteotion  of  the  fond  which  may  be  properly  within  the  juxift- 
diction  of  the  latter^  for  distribution. 

The  conclusion  arriired  at  above  makes  it  unnecessary  to 
dispose  of  the  motion  to  dismiss  the  appeal.  It  is  well  settled 
that  ordinarily  no  appeal  will  lie  from  an  order  requiring  a 
trustee  or  receiver  to  bring  money  into  court;  such  orders  rest 
in  the  discretion  of  the  court,  and  where  they  determine  no 
right  are  not  the  subject  of  review  on  appeal:  WheeUr  v.  SUme^ 
4  Gill,  88;  Ettieott  v.  WarfordyA  Md.  80.  And  without  recog- 
nising the  right  of  appeal  in  such  oases,  we  will  afibm  the 
order  below,  and  remand  the  cause  fiir  such  furtbw  proceed- 
ings as  the  case  may  require. 

Order  affirmed  and  cause  remanded. 


Rich  vmbs — TmuB  Kionn^  DutiMi  ahd  RMWsrsiTifTnM^  and  orcr 
what  proper^  wiU  be  appointed:  Kote  to  CbrtfeyeH  t.  JJctfibmy,  M  Am. 
Dee.  4S2,  and  note  to  Chaikmqm  OomUif  Bmk  t.  mdeift  76  Id.  S69. 

Ths  PBZiroxr al  oass  d  cited  and  apprafed  in  High  on  BeeetTM%  mol 
260^  278b  It  is  also  cited  in  Kenr  on  aeoeim%  Bisplism's  ed.^  p^  Ift^ 
note. 


Banks  v.  MoGlbllan. 

TM  MASTLAiiDb  ea.1 
ov  Bquitt  ow  RsDUfRiQir  in  mortgage  tainted  wifli 
titled  to  the  aid  of  e^ty  to  redeem  by  proflering  to  pay  llie 
debt  and  ain^e  interest  thereoDy  or  by  bringing  the  aaoie  into  eourk  to  be 
paid  to  the  mortgagee. 

WmBsa  MoBTOAOOB  HAS  AssioHBD  All  bo  IiiTiBJMXB  ta  the  moi%iifsd 
property,  he  is  a  oompetent  witness  for  the  sssjgnes  to  show  llie  tne 
amoont  dne  on  the  mortgage. 

Wbibb  SuBjaor-MATTEB  or  MoBTQAaa  d  vot  Vmaxmo  Obdsm  dt  Aonooi 
for  the  payment  of  money,  the  assignee  of  the  mortgagor  may  maintsiB 
a  Boit  in  equity  in  his  own  name  for  an  aeooonting  of  the  amoont  dne  so 
the  mortgage^  and  to  rednoe  the  same  on  the  ground  of  nsuy. 

AmaawB  of  Mobtqaoob's  Biobxb^  although  the  lattsr  has  oonveyed  abso- 
Intely,  if  the  transaction  was  intended  merely  as  seonrity  for  a  loan,  oan 
resort  to  equity  for  a  deoree  declaring  the  oonyeyanoe  a  mortgage^  and 
directing  the  reooayeyanoe  of  the  property,  upon  payment  of  iiie  anwnt 
properly  dne,  or  if  the  property  has  pansod  beyond  the  assignee's  mash, 
and  the  mortgage  is  orerpaid,  the  ooort  may  order  an  aoooont  and  repay- 
ment of  the  differenoe.  AUier,  when  the  oonTeyanoe  ii  abedlnte  and 
excludes  all  idea  of  a  loan  and  secority. 

UsuBT.  —  MoNiT  DiTB  voB  Iktbbbst  may,  by  agreement^  be  changed  into 
principal  to  bear  interest  in  future,  bat  not  otherwise.  Interest  oaaaot 
be  calcnlated  on  interest  for  several  years  in  arreara. 

UsuBT.  —  Patmibt  or  Chaboes  vob  Taxes  on  a  mortgage  by  the  morl^iifer 
.  nnder  an  agreement  to  that  offeoti  with  simple  interest  on  eaeh  item  frooi 
the  time  it  was  paid,  is  not  usorioos. 
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AaaavEM  of  Mobtgaoob  Standino  in  Lbqal  PRiynr  with  the  mortgagor 
may  avoid  the  contract  for  an  excess  of  usury,  and  la  entitled  to  iJie 
proper  rednotion  on  the  mortgage,  to  enable  him  to  perform  his  oontraot^ 
and  by  payment  to  relieve  the  mortgaged  premieea  from  tiie  enenmhrtoe^ 
in  favor  of  a  porchaarur  from  the  mortgagor. 

Thb  opinion  contains  the  facts. 

Steele  and  MiUefj  for  the  appellanl 
Maehenj  for  the  appellee. 

By  Conrt,  Weisbl,  J.  The  oomplainanty  Blisa  A.  Mo- 
CleUan,  the  appellee  in  this  court,  claims  as  assignee  of  her 
brother,  William  W.  McClellan.  The  snbjeci-matters  of  the 
assignment  are : — 

1.  All  the  claim,  interest,  and  benefit  of  the  assignor  in  the 
sum  of  three  thousand  three  hundred  dollars  in  Baltimore 
GKy  stock,  deposited  with  Messrs.  Brown  and  Brune,  attorneys 
of  Henry  V.  Ward,  to  whom  the  assignor  sold  certain  real 
estate 'in  Baltimore,  on  the  comer  of  Baltimore  and  Charles 
streets,  on  which  Banks,  the  appellant,  held  a  mortgage,  and 
daimed  an  amount,  which  was  disputed;  the  said  stock  for 
three  thousand  three  hundred  dollars  being  withheld  by  Ward, 
the  purchaser,  to  abide  the  determination  of  said  dispute,  and 
the  assignee  undertaking  to  satisfy  the  said  claim  of  the 
mortgage  as  it  may  be  legally  or  equitably  determined. 

2.  All  the  claim  of  the  assignor  against  said  Banks  for  or 
on  account  of  the  value  of  a  yearly  rent  of  one  hundred  dol- 
lars, oonyeyed  by  him  and  wife  to  said  Banks  by  deed  of  the 
28th  of  May,  1841,  and  all  the  agreements  between  them  con- 
cerning said  rent,  and  relating  to  the  claim  or  right  of  the 
grantors  to  have  the  same  reconveyed  to  him,  the  said  Mc- 
Clellan, upon  his  paying  a  certain  sum  for  so  much  in  value 
lent  to  him  by  Banks,  for  which  said  conveyance  was  meant 
only  as  a  security.  This  property  is  on  Bank  Lane  in  said 
city,  and  particularly  described  in  the  deed  of  said  McClellan 
and  wife  to  said  Banks  exhibited  with  the  bill,  and  marked 
Exhibit  E,  No.  2. 

3.  All  the  right  title,  claim,  interest,  and  estate,  legal  and 
equitable,  of  the  assigno.*  in  and  to,  and  all  his  right  under  an 
agreement  with  said  Banks  for  a  reconveyance  and  release  of 
the  rent  and  reversion  of  a  piece  of  ground  in  said  city,  on 
Baltimore  Street,  near  Green  Street,  leased  by  said  Banks  to 
John  T.  PurceU,  and  to  and  in  the  rent  reserved  on  said  leasci 
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and  the  reversion  of  and  in  the  ground; — the  said  assignee 
(the  complainant)  to  satisfy  said  Banks  the  debt  due  to  him 
for  which  said  property  was  originally  mortgaged  by  Cathar- 
ine MoClellan. 

The  consideration  of  this  assignment,  besides  the  undertak- 
ings by  said  Eliza  to  pay  said  mortgage  claims,  was  a  convey- 
ance by  her  to  said  William  of  certain  leasehold  property  in 
the  city  of  Baltimore,  executed  a  short  time  before  said  assign- 
ment to  her,  viz.,  on  the  9th  of  June,  1859,  and  the  said 
assignment  was  made  without  any  recourse  whatever  to  said 
William  W.  McClellan,  his  heirs,  executors,  or  administrators. 

The  record  contains  written  evidence  that  the  property  out 
of  which  the  lease  to  Purcell  was  carved,  and  also  the  rever- 
sion in  the  portion  covered  by  that  lease  (which  is  the  third 
subjeclrmatter  of  the  assignment),  were  to  be  reconveyed  to 
William  W.  McClellan,  upon  payment  of  the  money  and  in- 
terest thereon,  to  secure  which  said  property  was  originally 
mortgaged  by  Catharine  M.  McClellan.  The  appellee,  as  as- 
signee of  the  equity  of  redemption,  is  entitled  to  the  aid  of  a 
court  of  chancery  to  redeem  said  property  by  paying  the  mort- 
gage debt  and  simple  interest  thereon,  or  by  bringing  the  same 
into  court  to  be  paid  to  the  said  Banks.  This  she  proffers  in 
the  bill  to  do,  and  prays  for  its  reconveyance  to  her. 

In  order  to  extricate  the  three  thousand  three  hundred  dol- 
lar city  stock  held  on  deposit  by  Messrs.  Brown  and  Brune  to 
indemnify  Ward,  the  appellee  undertakes  by  the  bill  to  litigate 
with  Banks  touching  the  amount  due  him  on  bis  mortgage  on 
the  property  at  the  corner  of  Baltimore  and  Charles  streets. 
As  by  the  terms  of  the  assignment  to  her,  and  as  part  of  its 
considerationi  she  engaged  to  pay  whatever  might  be  found 
due  on  that  mortgage,  we  think  she  can  maintain  her  position 
in  a  court  of  equity  for  this  purpose.  That  claim  is  a  lien 
upon  the  city  stock  assigned  to  her,  and  its  true  amount  was 
a  matter  of  controversy.  She  alleges  that  the  oonsideration 
of  the  mortgage  was  usurious,  and  that  the  sum  claimed  by 
Banks  should  be  purged  of  the  usury  and  thereby  largely  re- 
duced, as  well  as  by  deductions  for  certain  charges  for  taxes, 
for  which  the  mortgagor  was  not  bound.  To  reduce  it  still 
further  she  claims  an  account  touching  the  transaction  which 
forms  the  second  subject-matter  of  the  assignment  to  her,  the 
conveyance  of  the  property  on  Bank  Lane,  which,  it  is  alleged 
in  the  bill,  was  intended  as  a  mortgage  between  her  brother 
and  Banks,  but  which  the  latter,  in  fraud  of  his  agreementi 
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insisted  on  treating  as  an  absolute  conyeyance,  and  afterwards 
sold  and  oonyeyed  the  property  to  a  third  party. 

The  consideration  of  these  questions  involves  the  exceptions 
by  the  defendant  below  to  the  competency  of  William  W. 
McClellan  as  a  witness,  and  the  admissibility  of  his  proof; 
and  also  the  objection  nrged  in  the  argument  to  the  ability  of 
the  complainant  to  maintain  this  suit  in  her  own  name  as 
assignee  of  these  subjects  of  contest. 

We  regard  William  W.  McClellan  as  divested  of  all  interest 
in  the  subjects  in  controversy  by  the  assignment  to  his  sister 
and  its  terms,  and  therefore  competent  to  be  a  witness  for  her, 
on  the  authority  of  Crawford  v.  Brooke^  4  Gill,  217;  Pegg  v. 
Waffardj  7  Md.  603;  Reynclda  v.  Manningj  16  Id.  518,  622; 
Nat.  Fire  Ins.  Co.  v.  Crane,  16  Id.  294  [77  Am.  Dec.  289]. 

We  also  regard  these  matters  of  the  assignment  as  not  un- 
mixed choses  in  action  for  the  payment  of  money,  and  there- 
fore as  not  embraced  within  the  terms  of  the  act  of  1829, 
chapter  51:  See  Gordon  v.  Downey,  1  Gill,  41;  Cravfford  v. 
Broole,  4  Id.  221,  222. 

As  assignee  of  the  mortgagor's  rights,  in  reference  to  the 
ground-rent  and  reversion  in  fee  in  the  property  on  Bank  Lane, 
if  the  transaction  in  relation  to  it  between  her  brother  and 
Banks  was  intended  merely  as  a  security  for  a  loan,  the  appel- 
lee can  resort  to  a  court  of  equity  for  a  decree  declaring  the 
conveyance  a  mortgage,  and  directing  the  reconveyance  of 
the  property  upon  payment  of  the  amount  properly  due,  or  if 
the  property  has  passed  beyond  her  reach,  and  the  mortgage 
be  overpaid,  ordering  an  account  and  repayment  of  the  differ- 
ence. 

Much  of  the  controversy  in  this  case  relates  to  this  transac- 
tion, which  originated  in  1841,  more  than  eighteen  years  be- 
fore the  filing  of  the  bill.  Mr.  McClellan  is  sufficiently  distinct 
in  stating  that  it  was  understood  and  agreed  between  himself 
and  Banks  that  the  gas  company  stock  received  by  the  former 
was  but  a  loan,  and  not  a  purchase,  and  the  conveyance  of  the 
ground-rent  to  the  latter,  absolute  on  its  face,  was  to  be  re- 
garded only  as  a  security,  and  the  only  corroborating  circum- 
stance stated  by  the  witness  is,  that  at  the  end  of  three  years 
Banks,  being  applied  to,  consented  that  the  loan  might  con- 
tinue. But  to  the  mind  of  the  court  all  the  other  circum- 
stances militate  against  the  idea  of  a  loan  and  security.  The 
length  of  time  (which  may  be  regarded  among  the  probabili- 
ties to  be  ^^en  into  consideration  with  the  proof,  although  by 
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agreement  it  was  not  be  relied  upon  as  a  defense);  the  varioiis 
sabsequent  accounts  between  the  parties,  when  no  reference  was 
made  to  any  claim  on  this  accoant;  the  fact  that  the  prop^ty 
was  the  estate  of  Mrs.  McClellan,  who  joined  her  husband  in 
the  conveyance,  and  to  whom,  and  not  her  husband,  the  re- 
conveyance, if  agreed  upon,  should  have  been  stipulated  to  be 
made;  and  that  no  notice  whatever  was  taken  of  this  claim  by 
McClellan  in  1868,  when  he  tendered  to  Banks  the  sum  of 
two  thousand  three  hundred  dollars  in  full  satisfaction,  and 
demanded  a  reconveyance  of  the  Purcell  property  and  a  release 
of  the  mortgage  of  the  6th  of  May,  1850,  without  any  demand 
for  a  reconveyance  of  the  Bank  Lane  property,  or  any  repay- 
ments on  that  account, — are  su£Scient  to  satisfy  the  court  that 
whatever  may  have  been  the  understandings  originally  be- 
tween the  parties,  McClellan  acquiesced  in  the  absolute  nature 
of  the  transaction,  and  waived  all  further  claims  to  this  prop- 
erty. We  therefore  think  that  the  appellee  is  not  entitled  to  an 
account  of  and  concerning  the  matter  and  moneys  alleged  in 
reference  to  this  branch  of  the  assignment  to  her,  and  that  the 
conveyance  to  Banks  by  William  W.  McClellan  and  wife  of 
the  28th  of  May,  1841,  bemg  Exhibit  E,  Na  2,  with  the  bill  of 
oomplaint,  should  be  held  and  treated,  as  it  is  upon  its  finoe,  an 
absolute  deed  of  conveyance. 

It  is  proved  that  the  consideration  of  the  mortgage  of  May 
6, 1860,  for  $1,288.60,  was  usurious.  Money  due  for  interest 
may,  by  agreement,  be  changed  into  principal  to  bear  interest 
in  future,  but  not  otherwise.  In  this  case,  interest  was  not 
only  calculated  on  interest  for  several  years  in  arrear,  but  the 
amount  so  added  was  doubled.  We  consider  that  the  charges 
for  taxes  on  the  mortgage,  with  simple  interest  on  each  item 
from  the  time  it  was  paid,  are  allowable,  Mr.  McClellan  hav- 
ing agreed  to  pay  them,  and  the  law  authorizing  such  pay- 
ments without  incurring  usury.  The  statement  of  Exhibit 
E,  Na  7,  by  striking  out  the  item  of  $6.45,  second  charge, 
being  interest  on  interest,  and  adding  in  lieu  of  it  interest  at 
the  rate  of  six  per  cent  on  one  thousand  dollars  from  the  8tb 
of  January,  1850,  to  the  6th  of  May,  1850,  and  also  adding 
the  tax  items  in  Exhibit  E,  No.  6,  with  legal  interest  on  each 
from  the  time  when  they  were  respectively  paid  to  May  6, 
1860,  would  present  the  proper  sum  as  the  consideration  of 
that  mortgage;  and  that  sum,  with  six  per  cent  interest  on  it 
from  the  date  of  said  mortgage.  May  6, 1860,  to  the  present 
time,  would  show  the  amount  due  upon  it 
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The  assigoeOy  standing  in  legal  privity  with  William  W. 
McClellan,  can  avoid  the  contract  for  the  excess  of  usury  {Dix 
y.  Van  Wyck,  2  Hill,  522),  and  is  entitled  to  the  proper  reduc- 
tion on  this  mortgage,  that  the  true  lien  on  the  three  thousand  ^ 
three  hundred  dollars  dty  stock  assigned  to  her  may  be  thus " 
ascertained  and  determined,  to  enable  her  to  perform  her  part 
of  the  contract  with  her  brother  in  this  respect,  and  by  her 
payment  of  which  to  relieve  the  mortgaged  premises  fix>m  the 
encumbrance  in  favor  of  Ward,  the  purchasei. 

It  follows  from  these  views  that  the  exceptions  to  all  the 
audits  should  have  been  sustained;  and  that  the  amount  on 
both  outstanding  mortgages,  which  the  assignee  undertook  to 
discharge,  should  be  ascertained  by  the  auditor  conformably  to 
this  opinion,  and  that  the  decree  should  direct  a  reconveyance 
of  the  one  to  the  appellee,  and  the  release  of  the  other  to 
Ward,  upon  her  paying  the  amounts,  or  bringing  the  same 
into  court,  to  be  paid  to  the  appellant;  and  we  are  further  of 
opinion  that  each  party  should  pay  his  respective  costs  in 
both  courts. 

The  decree  below  will  be  reversed,  and  the  cause  remanded, 
with  instructions  for  an  audit,  or  audits,  and  a  decree  con- 
formably to  the  views  expressed  in  this  opinion. 

Decree  reversed  and  cause  remanded,  each  party  to  pay 
own  costs  in  both  courts. 


UsusT,  WEEK  MAT  BB  SiT  V7  M  defenM  in  Mtion  on  a  nsmioot  moft- 
g»ge:  SiephmaT.  Muir,  66  Am.  Deo.  764^  and  note  767;  LtM  ▼.  Wi(fgki,  69 
Id.651. 

Ajtsb  iBTSBiBr  BsoomBi  Duly  it  maj,  by  agrauiMBt^  ba  tomed  into  tbt 
prixunpal,  and  bear  iafeanat:  Hale  t.  HaU,  78  Am.  Dao.  480^  and  note  494; 
Alava  V.  Lepnire,  66  Id.  266. 

HoaaroAOOB  mat  MinrrAur  Bill  nr  Equitt,  if  fikd  withia  a  raaaonabla 
time,  for  reliaf  agunit  Qaazy:  8ecU  ▼.  Learp,  84  ICd.  889^  dtiag  tba  priooipa] 


Aaauim  ov  BquJirr  ov  Rmmwioar,  being  in  1^0^  jfiMtj  with  the 
flMrt§^{or,  baa  tba  ijglit  to  redeem  upon  payment  el  tba  mortgaga  and  aim* 
pie  intansti  .iiiA'WBV  ▼•  P^  80  Md.  489,  eiting  the  prine^ 
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Statb  V.  Baltihobi!   and  Ohio  KB.  Co.;  and 
Baltimore  and  Ohio  K  R  Go.  v.  Statb. 

rai  Mabtlavd,  84.J 
CAEBBBa  OF  FABSXffOKBS  ASM  BOTTND  TO  EXKSCK8X  tOWWds  noh  pMMDgSn 

the  QtmiMt  can  and  diligenoe  which  hnmaii  foresight  can  nae. 

Whbui  Fabtt  Ih  jvbid  bt  Railroad  Gompakt  is  not  a  peasenger,  the  cav^ 
rier  is  not  nqniied  to  exerase  that  degree  of  yigQanoe  reqiured  of  par- 
ties bearing  a  relation  of  tmst  and  oonfidence  or  bailment  towards  each 
other.  In  sach  case  the  carrier  is  only  required  to  use  snch  care  and 
diligenoe  as  would  be  exercised  by  skillful,  pradent»  and  discreet  pereona 
having  the  control  and  management  of  such  business,  regarding  their 
duty  to  the  interests  of  all  oanoemed. 

Wbbu  Pabtt  Imjubbd  bt  Railboad  Cokpant  is  not  a  passenger,  he  is 
not  entitled  to  recover  if  his  negligence  directly  contrilmted  to  anoh  in- 
jury, or  if  the  accident  coold  haye  been  avoided  by  sach  care  as  mi^t 
under  all  the  dronmstanoes  have  been  reasonably  expected  to  be  exercised 
by  oneof  his  age  and  intelligenoe.  This  is  true  although  the  injury  eoold 
have  been  prevented  by  the  exeroiae  of  the  utmost  care  and  diligenoe  on 
the  part  of  the  carrier. 

OlOBBioif  IN  Ihstbuoiidn  which  inures  to  the  advantage  of  appellant  cannot 
be  urged  by  him  on  H^peaL 

l»  Aonov  BT  MoTHBB  TO  Rboovbb  iob  Imjubibb  toher  inlsnt  son,  sulEned 
at  the  hands  of  a  railroad  oompanjr  at  a  time  when  he  was  not  a  pas- 
senger, she  is  not  entitled  to  recover  for  her  mental  sofGning,  but  only 
suoh  pecuniary  loss  as  would  be  sustained  by  her  from  loss  of  the  asr- 
vioes  of  the  child  during  his  minority.  Hie  chanoes  of  survivorahip^  his 
ability  or  willingness  to  airport  her,  are  matters  of  oenjeotore  too  v«giie 
to  enter  into  an  estimate  of  damagea  merely  compeoaatey. 

The  opinion  states  the  &ct8. 
Ridgdy  and  Brmt^  for  the  appellant. 

By  Court,  Bowie,  C.  J.  These  are  cross-appeals,  in  an  ac- 
tion instituted  under  the  first  and  second  sections  of  article  65 
of  tiie  code,  by  the  state,  for  the  use  of  a  widowed  mother, 
whose  son  was  killed  under  the  circumstances  detailed  in  the 
bill  of  exceptions. 

After  evidence  offered  by  both  parties,  a  series  of  prayers 
was  submitted  by  each,  all  of  which  were  rejected,  and  oUiers 
given  by  the  court  instead  thereof,  to  which  rejection,  and  the 
instructions  given,  the  plaintiff  and  defendants'  severally 
excepted. 

The  counsel  of  the  defendants  having  filed  in  these  causes 
a  declaration  in  writing  that  in  the  event  of  an  affirmance  of 
the  judgment  as  against  the  plaintiff  on  its  appeal,  in  the  first 
case,  the  defendants  will  abandon  their  exceptions,  it  is  proper 
first  to  inquire  whether  the  appellant  has  been  aggrieved  by 
the  action  of  the  court  below. 
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The  general  assembly  of  this  state,  m  the  year  1852,  finding 
the  common-law  maxim,  "Personal  actions  die  with  the  per- 
son," nnsnited  to  the  circumstances  and  condition  of  the 
people,  enacted  a  law  entitled  "  An  act  to  compensate  the  fami- 
lies of  persons  killed  by  the  wrongful  act,  neglect,  or  default  of 
another  person."  To  make  its  design  more  obvious,  the  fourth 
section  provides,  "the  word  'person'  shall  apply  to  bodies  poli- 
tic and  corporate,"  and  "all  corporations  shall  be  responsible 
under  this  act  for  the  wrongful  acts,  neglect,  or  default  of  all 
agents  employed  by  them." 

The  material  provisions  of  this  act,  as  well  as  its  title,  are 
derived  from  the  9  &  10  Victoria,  and  are  embodied  in  article 
65  (title  Negligence)  of  the  code. 

The  object  of  the  several  series  of  prayers  was:  1.  To  furnish 
the  jury  with  a  standard  of  care  and  diligence  required  by 
law  of  the  defendants  to  exempt  them  from  liability  for  dam- 
ages for  the  injury  incurred;  2.  To  prescribe  the  care  neces- 
sary to  be  exercised  by  the  deceased  to  entitle  his  next  of  kin 
to  recover;  8.  To  define  the  measure  of  damages. 

The  appellant's  first  prayer  required  the  defendants,  under 
the  circumstances  therein  predicated,  "  to  exercise  the  utmost 
care  and  diligence  to  prevent  accidents  endangering  the  life 
or  lives  of  the  people  or  inhabitants  of  the  said  city." 

The  second  held  that  the  defendants  were  bound  to  use  all 
the  means  and  measures  of  precaution  that  the  highest  pru- 
dence would  su(X^  <^i^d  which  it  was  in  their  power  to 
employ,  and  if  the  use  of  a  guard  or  lookout  at  the  head  or  in 
the  rear  of  said  cars  ....  was  a  measure  by  which  such  ac- 
cidents would  probably  be  avoided,  the  omission  was  culpable 
negligence. 

The  appellant's  third  prayer  afiirms  that  the  jury,  in  the 
estimate  of  damages,  should  take  into  consideration  the  expense 
to  which  the  plaintiff  was  subjected  in  consequence  of  the 
accident,  and  the  loss  resulting  therefirom,  not  only  to  the 
present  time,  but  also  the  probable  prospective  loss  and  expense, 
etc.,  and  that  in  estimating  the  said  loss  and  damage,  the  jury 
are  not  limited  to  the  actual  pecuniary  loss  proved  in  said  case. 

The  propositions  laid  down  by  the  court  in  the  first  instruc- 
tion granted  are: — 

That  the  defendants  in  the  movement  and  management  of 
their  ears  and  engines  were  bound  to  exercise  the  utmost  care 
and  diligence  which  it  was  within  their  means  and  power  to 
employ  to  prevent  accidents  and  injuring  or  endangering  the 
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life  or  lives  of  the  people.  And  if  the  jury  find  that  the  child 
of  the  plaintiff's  cestui  que  use  was  ran  over  and  killed  hy  the 
defendants'  cars  as  described  by  the  witnesses,  ''and  that  if 
the  defendants,  in  the  use  and  management  of  their  cars  and 
engines,  had  exercised  the  highest  degree  of  care  and  diligence 
'which  it  was  within  their  means  and  power  to  employ,'  the 
said  accident  conld  have  been  prevented,  then  the  plaintiff  is 
entitled  to  recover  in  this  action;  but  although  the  jury  may 
find  that  the  said  accident  could  have  been  prevented  by  the 
use  of  such  care  and  diligence  on  the  part  of  fho  defendants, 
yet  the  plaintiff  is  not  entitled  to  recover  if  the  jury  believe  the 
accident  could  have  been  avoided  by  the  exercise  (Xfthat  degree 
of  care  by  the  said  child  which  was  under  all  the  circumstances 
to  be  naturally  and  reasonably  expected  from  one  of  said  boy's 
age  and  intelligence." 

The  degree  of  care  and  diligence  imposed  by  law  on  the 
defendants  in  the  instruction  given  by  the  court  is  as  high  as 
that  required  by  the  appellant's  prayers;  the  degree  is  the 
''utmost  care  and  diligence,"  the  "hi^est  it  was  within  their 
means  and  power  to  employ";  the  only  material  difference  is, 
that  one  of  the  appellant's  prayers  asked  the  court  to  instruct 
the  jury  specifically,  "that  if  the  use  of  a  guard  or  lookout  at 
the  head  or  in  the  rear  of  said  cars  was  a  measure  by  which 
such  accidents  would  probably  be  avoided,  the  omission  was 
culpable  negligence."  The  general  terms  used  by  the  court 
embraced  all  the  particulars  specified  by  the  piayer  of  the 
appellant,  qualified  by  the  words,  "it  was  within  their  means 
and  power  to  employ."  The  jury  were  at  liberty  to  find  under 
the  instruction  given,  and  perhaps  did  find,  that  the  absence 
of  the  guard  constituted  the  want  of  "the  highest  care  aad 
diligence  within  the  means  and  power  of  the  defendants,"  and 
therefore  rendered  their  verdict  in  favor  of  the  plaintiff. 

The  liability  of  the  defendants  in  this  case  did  not  depend 
upon  their  obligations  as  carriers  of  passengers,  in  which 
character  they  are  bound  to  use  "  the  utmost  care  and  dili- 
gence which  human  foresight  can  use":  Stockton  v.  Frejff  4 
Gill,  422,  423  [45  Am.  Dec.  138];  Baltimore  and  Ohio  R.  R.  v. 
Worthington,  21  Md.  275  [83  Am.  Dec.  590].  But  their  lia- 
bility, if  any,  arises  upon  a  statute  which  limits  the  action 
to  such  wrongful  act,  neglect,  or  default  "as  would  (if  death 
had  not  ensued)  have  entitled  the  party  injured  to  maintain 
an  action  and  receive  damages  in  respect  thereof":  Vide  Code, 
art  66,  sec.  1. 


J 
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The  party  injured  not  being  a  passenger,  the  defendants  were 
aot  required  to  exercise  that  degree  of  vigilance  which  the  law 
requires  towards  those  to  whom  there  is  a  relation  of  trust  and 
confidence  or  bailment  between  the  parties.  ^'Towards  the  one 
the  liability  of  the  latter  springs  from  a  contract  express  or  im- 
plied, and  upheld  by  an  adequate  consideration;  towards  the 
other  he  is  under  no  obligation  but  that  of  justice  and  human* 
ity.  While  engaged  in  their  lawful  business  both  are  bound  to 
vse  a  degree  of  caution  suited  to  the  exigencies  of  the  case'^ 
Brand  v.  Troy  etc.  R.  R.  Co.,  8  Barb.  378. 

In  an  analogous  case  this  court  said  railroad  companies 
should  use  ^'  such  care  and  diligence  in  using  the  locomotive 
upon  the  road  as  would  be  exercised  by  skillfull  prudent,  and 
•discreet  persons  having  the  control  and  management  of  the 
•engine,  regarding  their  duty  to  the  company,  the  demands  of 
the  public,  and  the  interests  of  those  having  property,  and 
having  a  proper  desire  to  avoid  injuring  i^operty  along  the 
road.''  This  was  said  in  a  case  of  injury  to  property,  but  is 
cited  with  approbation  by  Redfield  as  applicable  to  persons: 
Redfield  on  Railways,  895;  Baltimore  &  8.  R.  R.  Co.  v.  ITood- 
ruff,  4  Md.  257  [59  Am.  Dec.  76]. 

The  court's  instruction  did  not  close  with  the  definition  of 
the  degree  of  care  and  diligence  on  the  part  of  defendants, 
but  proceeded  to  inform  the  jury  that  although  the  accident 
-could  have  been  prevented  by  the  exercise  of  such  care  and 
•diligence  by  the  defendants,  yet  the  plaintiff  is  not  entitled 
to  recover  if  the  jury  believe  the  accident  could  have  been 
ikvoided  by  the  exercise  of  such  care  by  the  child  as  might, 
tmder  all  the  circumstances,  have  been  reasonably  expected 
^m  one  of  his  age  and  intelligence.  In  other  words,  if  there 
was  neglect  or  default  on  the  part  of  the  boy,  or  the  absence 
^{  that  prudence  which  boys  of  like  age  and  capacity  usually 
exhibit,  the  defendants  were  not  liable,  although  by  the  exer- 
cise of  extraordinary  care  on  their  part  the  accident  might 
liave  been  prevented. 

This  ruling  is  in  conformity  with  all  the  text-writers,  and 
the  great  majority  of  adjudged  cases:  Redfield  on  Railways, 
337;  2  Car.  A  P.  780;  CaUin  v.  HiOs,  8  Com.  B.  115. 

It  is  objected  on  the  part  of  the  plaintiff  below,  the  appel- 
lant in  this  case,  that  the  court's  first  instruction  was  errone- 
ous, in  instructing  the  jury  the  action  could  not  be  maintained 
*^  if  the  jury  believe  the  accident  could  have  been  avoided  by 
the  ezerdae  of  that  degree  of  care  by  the  said  ehild  wfaiob 
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was,  under  all  the  circumstances,  to  be  naturally  and  reason- 
ably expected  from  one  of  his  age  and  intelligence  ";  whereas^ 
the  coort  should  have  told  the  jury  the  plaintiflf  could  not 
recover  if  the  jury  found  ''there  was  a  want  of  that  degree  of 
care  on  the  part  of  the  said  child  which,  under  the  circum- 
stances, was  naturally  and  reasonably  to  be  expected  in  one  of 
his  age  and  intelligence/'  The  question  of  the  ^'  want  of"  or 
^'absence  of"  such  care  should  have  been  left  to  the  jury 
rather  than  the  exercise  of  such  care.  It  is  difficult,  if  not 
impossible,  to  perceive  the  difference  between  the  two  proposi- 
tions. In  the  court's  instructions,  the  proposition  is  stated 
affirmatively;  in  the  appellant's  objection,  it  is  negatively. 
The  jury  was  to  find  whether  there  was  or  was  not  due  care- 
on  the  part  of  the  deceased.  They  are  told  by  the  court,  if 
they  believe  the  accident  could  have  been  avoided  by  ''the- 
exercise  of  that  degree  of  care,"  etc.,  the  plaintiff  cannot  re- 
cover. The  appellant  insists  that  it  is  not  the  exercise,  but 
the  want  of  care  (which  is  the  non-exercise  of  care),  that  is 
the  criterion.  The  principle  of  the  common  law,  that  a  plain- 
tiff cannot  recover  for  injuries  "  to  which  his  own  negligence- 
directly  contributed,"  is  admitted,  and  it  seems  to  us  it  was 
clearly  expressed  by  the  court  in  the  instruction  given,  as  far 
as  the  conduct  of  the  deceased  child  was  concerned. 

In  the  case  of  the  BaUitM^re  &  0.  R.  R.  Co.  v.  Lamborfty  12 
Md.  261,  and  Keeeh  v.  Baltimore  &  W.  R.  R.  Co.,  17  Id.  46,  the 
rule  of  the  common  law,  that  the  plaintiff  could  not  recover 
for  injuries  to  which  his  own  negligence  directly  contributed,, 
was  held  to  apply  to  actions  brought  on  the  statutes  thereii^ 
referred  to,  and  tiie  instructions  affirmed  by  the  court  in  these 
cases  submitted  to  the  jury  the  question  of  negligence  on 
the  part  of  the  plaintiff,  as  well  as  on  the  part  of  the  defend-^ 
ants. 

The  same  policy  would  require  the  plaintiff  to  show,  in  ac- 
tions for  injuries  resulting  in  death,  that  neither  the  party  in- 
jured  nor  the  parties  for  whose  use  the  action  was  brought 
had  contributed,  by  neglect  or  want  of  care,  to  the  calamity 
complained  of.  This  omission  in  the  instruction  given  inured 
to  the  advantage  of  the  appellant,  and  cannot  be  taken  advan- 
tage of  on  her  appeal. 

The  objection  raised  by  the  plaintiff  to  the  court's  second 
instruction  involves  the  measure  of  damages.  In  the  lan- 
guage of  the  briefs,  "it  was  erroneous, — 1.  Because  it  ignores- 
tbe.  mental  sufferings  of  the  mother  suing  for  damages  sus* 
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tained  by  the  I068  of  the  child,  and  confines  her  claim  to  pecti- 
niary  damages;  2.  Because  it  limits  the  pecuniary  lose  of  the 
mother,  the  cestui  qtie  use^  to  the  minority  of  the  child,  and 
deprives  the  jury  of  the  right  to  award  her  damages  for  the 
pecuniary  loss  she  would  reasonably  sustain  in  her  advanced 
life  for  want  of  the  labor  and  services  of  the  son,  even  after  he 
reached  his  majority.  The  rule  should  have  been  to  allow 
what  they  considered  a  reasonable  compensation.^' 

In  the  absence  of  any  interpretation  of  this  act  by  our  own 
courts,  we  must  compare  and  weigh  the  reasoning  of  the  au- 
thorities cited  in  which  similar  acts  have  been  construed  by 
other  tribunals.  First  in  order  are  the  decisions  in  England 
upon  the  act  called  Lord  Denman's  act,  1  Redfield  on  Rail- 
ways, 836.  The  observations  of  Coleridge,  J.,  in  the  case  of 
Blake  v.  Midland  Ry,  10  Eng.  L.  &  Eq.  467,  cited  by  Red- 
field  in  his  notes,  are  very  strong  in  support  of  the  instruc- 
tions given  by  the  court  below  in  this  case,  confining  the  jury 
to  the  pecuniary  damage  sustained  by  the  plaintiff.  He  says: 
'^  Our  only  safe  course  is  to  look  at  the  language  the  legisla- 
ture has  employed The  title  of  the  act  is  for  compen- 
sating families  of  persons,  etc.,  not  for  solacing  their  wounded 
f«)elings."  By  the  terms  of  the  act,  quoting  the  second  sec- 
tion, ''  the  measure  of  damages  is  not  the  loss  or  suffering  of 
the  deceased,  but  the  injury  resulting  from  his  death  to  his 
family."  This  language  seems  more  appropriate  to  a  loss  of 
which  some  estimate  may  be  made  than  an  ^'  indefinite  sum, 
independent  of  all  pecuniary  estimates,  to  soothe  the  feelings, 
and  the  decision  of  the  amount  strongly  tends  to  the  same 
conclusion."  As  we  have  before  intimated,  the  title  and  lan- 
guage of  the  act  of  assembly  of  this  state  are  almost  literally 
the  same  with  those  of  English  statutes.  The  former  contains, 
also,  the  provision  for  distributing  the  damages  among  the 
surviving  members  of  deceased's  family,  on  which  the  learned 
judge  relies  for  adopting  the  principle  of  compensation  for 
damages  which  may  be  estimated  in  money. 

The  American  cases,  arising  upon  acts  varjring  in  language, 
neoessarUy  lead,  as  observed  by  Judge  Redfield,  to  a  diversity 
of  decisions.  We  have  no  better  guide  than  the  construction 
of  a  statute  originating  in  the  same  policy,  and  expressed  in 
the  same  words,  by  enlightened  jurists,  distinguished  for  their 
independence  and  jealous  regard  for  the  rights  of  suitors. 

It  is  assumed  by  the  learned  author  just  mentioned,  as  the 
conelusion  of  the  best  considered  cases  in  this  country,  '^  that 
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mental  anguish  which  is  the  natural  result  of  the  injury  ma^ 
be  taken  into  the  estimate  of  the  damages  to  the  party  injured, 
although  not  of  itself  the  foundation  of  the  action.''  The  con- 
nection in  which  this  assumption  is  made  might  lead  to  the 
inference  that  it  applied  to  actions  brought  by  survivors  for 
injuries  done  to  their  deceased  ancestor,  relative,  or  next  of 
kin;  but  upon  reference  to  the  authorities  cited,  it  will  be 
found  "  that  the  plaintiffs  in  those  cases  were  the  persons  sus- 
taining the  bodily  harm,  and  in  estimating  their  damages, 
their  mental  suffering  constituted  an  element  of  compensa- 
tion": Cawning  v.  ITttttaiiMtotm,  1  Gush.  461,  and  Hone  T. 
Avbwm  &  8.  R.  R.  Co,,  10  Barb.  628. 

To  have  instructed  the  jury  to  allow  ''  what  they  considered 
a  reasonable  compensation "  would,  in  the  language  of  the 
supreme  court  of  Pennsylvania, ''  be  giving  the  jury  discre- 
tionary power  without  stint  or  limit,  highly  dangerous  to  the 
rights  of  the  defendant,  and  leaving  them  without  any  rule 
whatever  ":  Rose  v.  Story,  1  Pa.  St.  190, 197  [44  Am.  Dec.  121]. 

In  the  case  of  PennsylfHinia  R  R.  v.  KeUy^  81  Pa.  St  872,  the 
same  learned  court  say:  "Generally  speaking  [they  add],  the 
influence  of  the  court  in  this  class  of  cases  should  be  exerted  to 

restrain  those  excesses  into  which  juries  are  apt  to  run 

Wild  verdicts  are  frequently  rendered.  And  the  tendency  in 
modem  times  undoubtedly  is  to  excessive  damages,  especially 
where  they  are  to  be  assessed  against  corporations":  Id.  879; 
Scott  V.  Baker^  88  Id.  880;  Pennsylvania  R.  R.  Co.  v.  Zebe^  88  Id. 
419.  The  last  objection  to  the  second  instruction  granted  is, 
that  it  limits  the  mother  to  compensation  for  the  loss  of  her 
son  during  his  minority  only. 

To  submit  to  a  jury  the  value  of  a  life  without  limit  as  to* 
years  would  have  been  to  leave  them  to  speculate  upon  its 
duration,  without  any  basis  of  calculation.  The  law  entities 
the  mother  to  the  services  of  her  child  during  his  minority 
only  (the  &ther  being  dead) ;  beyond  this  the  chances  of  sur- 
vi vordiip,  his  ability  or  willingness  to  support  her,  are  matters 
of  ooxgecture  too  vague  to  enter  into  an  estimate  of  damages 
merely  compensatory. 

According  to  the  appellant's  theory,  the  mother  and  son  are 
supposed  to  live  on  together  to  an  indefinite  age;  the  one  crav* 
ing  sympathy  and  support,  the  other  rendering  reverence, 
obedience,  and  protection.  Such  pictures  of  filial  piety  are 
inestimable  moral  examples,  beautiful  to  contemplate,  but  the 
law  has  no  standard  by  wliich  to  measure  their  loss. 


Oct.  1865.]     Statb  t;.  Baltimobe  stc.  B.  B.  Co.  607 

This  court  being  of  opinion  that  the  several  instmctionB 
granted  by  the  court  below  were  as  favorable  to  the  plaintiff 
(the  appellant)  as  she  was  entitled  to,  and  that  she  was  not 
prejudiced  by  the  rejection  of  the  prayers  submitted  on  her 
part,  finds  no  error  in  the  rulings  of  Ihe  court  below  in  the 
first  appeal,  and  will  affirm  the  judgment. 

Judgment  affirmed. 

Oabsiib  OF  Fasbinokbs  IB  BGinn>  to  exoToiM  the  hii^eit  degree  of  CAM 
skill,  axid  is  liable  for  the  slightest  negligenoe:  NaMUk  dc  R.  R,  Co.  ▼.  RtB- 
oU,  78  Am.  Dec.  608,  and  note  614;  Mad  Mher  etc  R  R  Co.  ▼.  Barber,  87 
Id.  312;  and  note  327;  note  to  Baltmore  etc  Ji.ROo,r,  Wartkbtgton,  83  Id. 
690;  uootlaoSpragueY.  SnUih,10ld.  424;  Chhoffoetc  R.  R,  Ch.  t.  Qtorge^ll 
Id.  239,  and  notes  to  these  cases. 

LiAmLirr  ot  FASSiirant  Oabbixb  for  injniy  to  one  not  an  employee  or 
passenger,  and  liability  for  injuries  to  trespassers:  See  LiUiU  BdnigtHU  etc  Co, 
V.  NarPm,  84  Am.  Deo.  872,  and  note  876;  note  to  NoUom  ▼.  Wettem  R  R. 
Cbrp.,  89  Id.  828;  PkOaddphtaetcR  R,Co.y.  ffwfnmell,Biia.  461,Kidno^ 
The  eszxier  most  exercise  the  ntmost  care  and  diligence  to  avoid  mnning  over 
a  person  on  the  track:  Ami  TefuiesMselc.  R.  R,  Co.  y.  SL  Jokn,13ld.  149. 

FLAnrmv  gahhot  Rboovib  vob  Injubt  receiTed  at  the  hands  of  arailroad 
company  if  he  is  guilty  of  ccntribiitory  negligenoe^  although  the  carrier  may 
have  also  been  negligent:  Chicago  etc  R  R.Co,y,  Dewejff  79  Am.  Dec  374^ 
and  note  378;  Oakaffa»Y.  Boetonetc  R  i?.  Gx,  79  Id.  724»  and  note  728;  A0- 
woU  CaOralR  R  Co.  ▼.  Bmdaier,  81  Id.  282. 

Pabtt  gakkot  OovPiiAnf  of  Omaaxox  to  give  his  instmctiona  when  those 
giyen  are  as  favorable  to  him  as  he  is  entitled  to:  BaUkiwre  etc  R.  R.  Co,  ▼. 
Worlkkigton^  83  Am.  Dec  678,  and  note  689.  That  a  party  can  never  com- 
plain of  instmotioiis  in  his  favor,  see  Wintt  Y.^Mbrrison,  87  Id.  868;  Wood  v. 
Ohamben,  70 Id.  382;  HofUonY.  Keobik,  74  Id.  278. 

Fathib  CAmroT  Rboovsb  iob  Mshtal  ScrvKBino  in  an  action  against  a 
common  carrier  for  injuries  to  his  minor  son:  Bladt  v.  CairrolUon  R.  R*  Cc^  83 
Am.  Dec  688,  and  note;  see  also  Chhago  v.  Mai^ort  88  Id.  663;  Curtie  v.  Roth' 
eiterek.R.R  Ok,  76  Id.  268;  Oboper  v.  IftcZBiu^  78  LL  838^  and  notes  to  these 


HiGBBB  Dbobbb  of  Oabb  akd  DnJOKROB  is  required  by  cairien  of  pas- 
sengers towards  passengers  than  strangers;  towards  the  former  the  ntmost 
care  and  skill  are  reqnired,  toward  the  latter  only  such  as  wonld  be  exercised 
by  discreet  and  careful  parties^  having  dne  regard  for  the  interests  of  all  con- 
cerned. One  not  sostaining  tiie  relation  of  passenger  cannot  recover  \ram 
the  carrier  for  injury  if  by  the  ezerdse  of  care  and  pmdence  he  might  have 
avoided  the  injury:  lUmoU  CenL  RRCcy.  PMU^  66  DL  203;  BaUknon 
etcR.R.Co,  V.  BreMg,26Ud.  387;  Bamum  v.  Baltimore  etc  R.  R.  Co,,  24  Id. 
121;  BaUbnare  etcR.RCo.  v.  Bteie,  29  Id.  269,  all  citing  the  principal  case 

BAn.WAT  CoMPAKT  OwB8  HiQHXB  DioBEB  of  watchfulness  and  care  to 
those  sustaining  the  relation  of  passenger  than  to  mere  strangers  sostaining 
no  SQch  relation  to  the  company:  J^eraomaiUe  etc  R,  R.  Co,  v.  i2<by,  AdnCr, 
39  Ind.  687,  citing  the  principal  case 

Tbb  pbzvoifal  oasb  m  gitxd  in  BaXHimore  etc  R.  R  Co,  v.  Staie,  30  Md. 
68^  Nrl^^  that  in  an  actum  by  a  father  to  recover  injuries  to  his  inCMit  son 
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inflietod  by  *  pumenger  earner,  oanaed  by  the  cairier^e  n^gjUgenoe^  he  my 
recover  if  the  injury  was  oansed  thrcmgh  mich  neg^igenoe,  and  the  ehild  vaed 
each  care  as  mi^t  be  reaaonably  expected  b^  one  of  hia  age  and  uiialligeQee^ 
and  the  plaintiff  was  not  guilty  of  negili|aiioe  directly  oantribiitiag  to  tbt 
injury. 

Thb  FBI90IPAL  CASE  18  RB-RiPOBnED  and  *  Taloabla  note  agpflBdid  in  C 
Am.  Law  Reg.,  K.  8.,  807. 


State  v.  Bishop  jlsd  Mubrat. 

LM  MABTLAim,  SIO.  I 

Wnm  QuAXDUJK  Iuaoallt  Sxlls  aud  Tbarbibhi  the  mupeiiy  ol  his 
ward  contrary  to  law,  without  prcTiona  order  of  coarti  and  cen?etfti  tiie 
proceeda  to  his  own  nae,  it  is  no  answer  to  an  aetum  on  hia  bond  l^*  the 
ward  that  nnder  the  law  the  sale  itself  is  Toid*  and  passed  no  title  to 
the  purchaser. 

IfBAsmuB  or  Daiuois  AOAmsT  OvAADXAK  in  an  action  on  his  bond  by  the 
ward,  for  the  illegal  dispceitian  of  the  latter's  property  by  the  gnardian 
withoot  order  of  coort,  and  a  comTersicn  of  the  proceeds  to  his  own  use, 
is  the  Talne  of  the  property  illegally  concerted,  if  nothing  else  appears 
in  proof. 

^taiBB  GuAKDiAtf  Illioallt  TaAMSiBBS  OoBMRAsn  SxoQK  Standing  in 
the  name  of  the  ward  withont  order  of  coort^  and  oonyerta  the  proceeds 
to  his  own  nse,  the  ward  is  not  confined  to  his  action  on  the  guardian's 
bond,  but  has  the  cunmlatiTe  remedy  against  the  coipcntion.  He  may 
repudiate  the  transfer  as  yoid»  and  recover  the  stock. 

HBAsmuB  OF  Dakaois  in  Suit  oir  Qvamdux'b  Boirx».  — Where  ward  has 
reoovered  from  a  corporation  the  value  of  stodL  owned  by  him,  and 
illegally  transferred  by  his  gnardiai^  the  measnreof  damages  in  a  suit 
on  the  latter's  bond  is  the  loes  actually  suffared  by  the  ward  from  the 
breach  of  the  bond. 

Faitt  Who  uab  OuMULATzvn  Biiaa>m  against  one  or  several  persons  to 
recover  damages  for  a  tort^  cannot^  after  recovering  in  one  form  of  action, 
recover  from  the  same  party  for  the  same  wrong  in  another  form  of 
action;  nor,  if  the  remedy  be  against  several,  and  he  recover  from  one^ 
can  he  recover  from  the  others  for  the  same  cause  of  action. 

Eixrr  OAJrar or  Claim  Ezbkption  vbok  Liabilitt  for  his  debt  or  contract^ 
or  reduce  the  amount  of  recovery,  on  the  ground  that  some  other  per- 
son, who  is  a  stranger  to  him,  and  not  VuMe  on  the  same  obligation,  haa^ 
•  under  a  mistake  ol  law  or  fact^  paid  and  indenmified  the  debt  or  obli- 
gation. 

i  BuBT  OF  Aonov  on  Ovabdxah's  Bohd  does  not  arise  in  favor  of  a  ooipo- 

zation  who  pays  to  a  ward  tiie  value  of  stock  owned  by  him,  and  illo- 
gaQy  transferred  by  the  guardian,  such  payment  being  made  under 
eondition  that  the  ward  should  institute  suit  on  tiie  bond  and  have  the 
aotioQ  entered  for  the  use  and  prosecuted  for  the  benefit  ol  the  ooipora- 
tlon.  The  latter  is  entitled  to  maintain  an  action  ageinst^the  goaidian 
to  rseover  the  price  paid  him  for  the  stock. 

Thb  opinion  contains  the  tads* 
Dulony,  for  the  appellants. 
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By  Court,  Babtol,  J.  We  entertain  no  doubt  whatever  that 
the  breaches  alleged  in  the  amended  narr.  are  within  the  con- 
ditions of  the  bond  sued  on,  and  that  the  fourth  plea  of  the  de- 
fendants would  be  no  defense  to  the  action,  but  would  be  bad 
on  demurrer.  The  object  of  the  guardian's  bond  is  to  secure 
the  ward  against  the  illegal  disposition  of  his  property  by  the 
guardian,  or  its  maladministration;  and  where  a  guardian 
illegally  sells  and  transfers  the  property  of  the  ward  contrary 
to  the  act  of  assembly,  without  a  previous  order  of  the  orphans' 
court,  and  converts  the  proceeds  to  his  own  use,  it  is  no  an- 
swer to  an  action  on  the  bond  by  the  ward  that  under  the  act 
of  assembly  the  sale  itself  is  void,  and  passed  no  titie  to  the 
purchaser.  In  such  case  it  is  clear  that  the  action  could  be 
maintained,  and  if  nothing  else  appeared  the  measure  of 
damages  would  be  the  value  of  the  property  illegally  con- 
verted. 

The  case  before  us,  however,  is  not  presented  in  this  form ;  it 
arises  upon  an  agreed  statement  of  facts,  and  the  only  question 
presented  is.  What  is  the  true  measure  of  damages  upon  the 
&cts  stated? 

In  the  case  of  Mayor  and  City  Ctrnneil  of  Baltimore  v. 
Norman^  4  Md.  862,  it  was  decided  that  a  transfer  of  stock 
standing  in  the  name  of  a  ward,  made  by  a  guardian  without 
the  order  of  the  orphans'  court,  was,  under  the  act  of  1843, 
chapter  804,  void,  and  the  rights  of  the  ward  were  not  affected 
by  it. 

It  thus  appears  that  in  a  case  like  this  the  ward  is  not  con- 
fined to  his  action  upon  the  bond,  but  has  the  cumulative 
remedy  against  the  corporation,  may  repudiate  the  sale  as 
void,  and  recover  the  stock  thus  illegally  transferred:  See 
also  Chew  v.  Bank  of  Baltimore,  14  Md.  800. 

In  this  case  it  appears  from  the  facts  stated  that  the  ceituie 
que  use  have  recovered  from  the  Fredericktown  Turnpike  Road 
CSompany  and  the  Union  Manu&cturing  Company  the  value 
of  the  shares  of  stock  in  those  companies  respectively,  which 
had  been  illegally  transferred  by  their  guardian,  and  the  ques- 
tion is,  whether  tiiat  fact  reduces  the  measure  of  damages  in 
this  action,  or  whether  they  are  entitled  to  recover  in  this  suit 
the  same  amount  as  if  the  stock  had  been  lost  to  them  and 
they  had  received  no  indemnity  or  compensation  whatever 
from  the  companies.  The  mere  statement  of  this  question,  it 
seems  to  us,  carries  with  it  its  own  solution.  No  authority 
need  be  cited  to  establish  the  familiar  proposition  that  where 
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a  party  has  cumulatiye  remedies  against  one  person  or  several 
persons  to  recover  compensation  for  a  tort,  he  cannot,  after  be 
has  recovered  compensation  in  one  form  of  action,  recover 
from  the  same  person  indemnity  for  the  same  wrong  in  another 
form  of  action;  nor,  if  the  remedy  be  against  several,  and 
compensation  be  recovered  from  one,  can  damages  for  the 
same  cause  of  action  be  afterwards  recovered  against  the 
others.  The  measure  of  damages  in  this  suit  is  the  loss  acto- 
ally  suffered  by  the  eettvia  qtie  um,  from  the  breach  of  the  con- 
dition of  the  bond  committed  by  the  guardian,  and  if  the  sale 
of  their  stock  was  void  under  the  act  of  1843,  and  they  have 
in  fact  had  it  or  its  value  restored  to  them  by  the  companies, 
then,  though  this  fSact  does  not  defeat  this  action,  it  reduces 
the  right  of  the  plaintiff  to  recover  nominal  damages  only, 
and  according  to  the  agreement  in  the  case,  a  judgment  for 
the  defendants  was  properly  entered. 

It  appears  from  the  statement  of  fiacts  that  the  two  com- 
panics  made  it  a  condition  precedent  to  their  restoring  the 
stock  or  its  value  that  this  suit  on  the  bond  should  be  insti- 
tuted; and  in  conformity  with  that  requirement  this  suit  was 
brouj^t,  and  is  entered  for  their  use  and  really  prosecuted 
fbr  their  benefit  The  appellants  have  relied  upon  this  fiact 
as  material  in  the  decision  of  the  case,  and  have  argued  that 
it  fetlls  within  the  principle  decided  in  Merrytnan  v.  Staie^  6 
Har.  &  J.  423,  and  WhUing  v.  Indapminii  MiiUud  I'M.  Co.,  IS 
Md.  297. 

But  the  distinction  between  those  cases  and  this  is  very 
obvious:  in  them  it  was  held  that  a  defendant  could  not 
claim  exemption  from  liability  for  his  own  debt  or  on  his  own 
contract,  or  reduce  the  amount  of  the  plaintiff's  recovery,  on 
the  ground  that  some  other  person  who  was  a  stranger  to  him 
and  not  liable  to  the  plaintiff  for  the  same  debt,  or  in  respect 
of  the  same  cause  of  action  had,  under  a  mistake  of  facts  or 
of  law,  paid  and  indemnified  the  plaintiff.  In  such  case  the 
pajrment  does  not  inure  to  the  benefit  of  the  defendant,  and 
this  for  obvious  reasons.  If  the  payment  were  made  under  a 
mistake  of.  feet,  the  plaintiff  would  be  liable  in  an  action  by 
the  party  from  whom  he  had  received,  and  if  paid  under  a 
mistake  of  law,  although  he  could  not  be  compelled  by  an  ac- 
tion to  pay  it  back^  yet  in  good  conscience  he  ought  to  do  so, 
and  in  neither  case  could  the  defendant,  who  is  a  stranger  to 
the  transaction,  claim  that  the  plaintiff  should  retain  the 
sum  so  received  by  him  from  others,  so  that  he  (the  defend- 
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ant)  may  be  exempt  from  liability  upon  his  own  contract,  to 
which  they  are  strangers. 

Here  the  companies  were  not  strangers  to  the  transaction 
upon  which  the  plaintiff's  right  of  action  arose,  the  illegal 
transfer  of  their  stock;  on  the  contrary;  they  were,  in  contem- 
plation of  law,  tort-feasors,  equally  with  Richard  C.  Murray, 
the  guardian,  and  were  alike  responsible  to  the  wards  for  the 
stock  or  its  value.  They  might  be  entitled  to  their  action 
against  Richard  C.  Murray,  to  recover  back  the  price  paid  him 
for  the  stock,  but  they  have  no  right  of  action  on  the  guar- 
dian's bond,  and  cannot  therefore  legally  claim  that  in  this 
suit  a  larger  sum  should  be  recovered  than  if  the  cajfd  had  not 
been  entered  for  their  use. 

This  court  being  of  opinion  that  upon  the  fEurts  stated  the 
original  eutuis  jue  use  are  entitled  to  recover  no  more  than 
nominal  damages,  the  judgment  appealed  from  will  be  af- 
firmed. 

Judgment  aflSrmed. 

Sale  ow  Wjmd'b  PBonoffr  bt  OvABixuir  to  pay  hit  own  dtbl  k  »  breidi 
of  tratt:  EwUtr  ▼.  Lamrmoi9  Adm\  02  Am.  Dea  640^  note  647. 

Wbsbb  Qvabixian  Illboallt  8xllb  WjlBD's  PBonooT  and  oonvorU  tho 
prooeodi  te  his  own  1186^  tho  wvdf  beaides  haying  htt  xwnedy  on  tho  goar^^ 
bond,  may  repudiate  tho  nle  and  reoovor  the  property:  Sohonler  on  Domea- 
tio  K^iftfcSfyMf^  wbtL  884|9  oitinff  the  principal  case. 

Bsuovsai  D  Bab  to  Susbsqumht  AonoN  for  the  nme  breach  of  oove- 
■ant:  Whukm  ami  Ocmmon  ▼.  8klb»t  ^  Am.  Deo.  248;  and  note.  Thii  ii 
tme  although  the  defendante  may  be  diffarent  penone:  ThomMmm  ▼.  Odmm^ 
68  Id.  IM^  and  note  164;  Xoftf  ▼.  CSkHftoiinK,  66  Id.  290^  and  n^  And 

the  noofwvey  is  binding  npon  parties  and  privies:  Lipioomb  v,  PotUBf  77  Id. 
661,  endnote. 

JuDOUNT  AOJJjna  OmOER  ion  Tobt  is  only  a  liqnidation  of  damagei^ 
and  la  not  a  bar  to  the  recovery  of  the  amoont  from  the  eoretiee  on  hia  bondt 
Ckarkt  ▼.  HtuUma,  77  Am.  Dea  148. 


Gallaghbb  V.  Shiplay. 

GtanBRAL  Bulb  n  tbat  Tbnabt  uicdbb  Fabuvxq  Lbasb  or  contract  haa 
no  right  to  remove  from  the  premises  so  oceapied  any  manure  made  in 
whole  or  in  part  from  the  prodnoe  of  the  land,  withoat  an  express  stipa- 
lation  to  that  eflfeot  in  the  agreement. 

I^BBBB  Lkabb  18  GsHBRiii  DT  ITS  ?BOVi8ZOir8  and  terms,  and  expresses 
nothing  as  to  the  mode  in  which  the  lessees  are  to  use  or  oooapy  the 
premises,  they  are  olothed  with  full  power  and  right  to  oocapy  and  use 
the  land  demised  for  any  Uwfol  purpose  not  inJnrioQa  to  the 
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SnrvLAXiom  Ooktaiswd  di  Lbasb  m  to  tbe  conditioii  in  which  thtt  pra^^ 
erty  is  to  he  retimed  at  the  end  of  the  term,  hut  having  no  relatioa  as 
to  an  intermediate  oocnpation,  raiaee  no  preramptian  as  to  the  nse  to 
which  the  land  is  to  be  applied. 

ViBBAL  AaBEncniT  uaiWEEa  JjAJCMjokd  ahp  Tdtaxt  cannot  ailect  the 
rights  of  parties  holding  the  demised  premises  under  the  lessee  withont 
notice  of  it 

ExoHT  OF  Tbhakt  TO  RncovB  MAntrBB.  —-Where  a  lease  is  general  in  its 
terms,  and  says  nothing  of  the  mode  in  which  the  tenant  is  to  nse  the 
demised  premisei^  he  may*  nse  them  as  a  oonal  for  catUe,  and  when  sach 
cattle  are  fed  widi  snpplies  procured  from  sooroes  foreign  to  the  landp 
he  may  remove  all  manure  made  by  them  which  is  not  commingled  with 
the  soil,  provided  he  nses  reasonable  care  and  skill  in  removing  tiia 
maanre  fiom  the  land  so  as  to  prevent  injury  thereto. 

The  opfbioQ  contains  the  facts. 
Williams  and  Barry y  for  the  appellants. 
Machen  and  Fisher ^  for  the  appellee. 

By  Court,  Cochbak,  J.  The  professed  olgect  of  the  appellee 
in  filing  this  bill  was  to  stay  irreparable  injury  and  waste, 
which  he  alleges  was  being  committed  by  removing  manure 
from  land  of  which  he  was  the  lessor;  but  we  have  been  satis- 
fied  by  an  examination  of  the  record  that  his  real  purpose  was 
to  secure  the  manure  as  an  accretion  or  appurtenance  to  the 
soil  of  the  leased  premises.  It  is  immaterial,  however,  on 
which  theory  the  bill  goes,  for  both  present  the  question  as  to 
the  right  of  property  in  the  manure;  and  as  the  case  must  ulti- 
mately turn  upon  the  decision  of  that  question,  we  think  it 
should  be  dealt  with  at  once,  witiiout  regard  to  any  of  the  sub- 
ordinate points  considered  in  course  of  the  argument. 

It  is  settled  by  the  general  current  of  American  as  well  as 
English  authorities,  that  a  tenant,  under  a  fiEurming  lease  or 
contract,  has  no  right  to  remove  from  the  premises  so  ocoupied, 
without  an  express  stipulation  to  that  effect,  any  manure  made 
in  whole  or  in  part  from  the  produce  of  the  land :  PuUeney  v. 

SheUonj  6  Ves.  147;  S.  C,  5  Id.  260,  261;  Onslaw  v. ,  16 

Id.  178;  Fay  v.  Muzzey,  13  Gray,  65  [74  Am.  Dec.  619]; 
Lassea  v.  Reed^  6  Me.  222;  Goodrich  v.  Jones,  2  Hill,  142;  Mid- 
dUbrook  v.  Corwin,  15  Wend.  169;  Wetherbee  v.  JBZlwon,  19  Vt. 
879;  Plumer  v.  Plumer,  80  N.  H.  558.  In  such  a  case,  the 
manure  is  not  regarded  as  a  product  of  the  land  to  which  the 
tenant  is  exclusively  entitled,  but  as  ordure  or  compost  result- 
ing from  the  consumption  or  decay  of  those  products,  required 
by  the  laud  to  repair  the  waste  to  which  it  has  been  subjected 
in  producing  the  crops  consumed;  and  it  is  for  that  reason  that 
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the  law  holds  the  manure  in  such  a  case  to  he  an  accretion  to 
the  land  which  the  tenant  cannot  remove.  This  role,  it  is  in- 
sisted, applies  to  the  present  case,  and  in  examining  this  prop- 
osition it  will  be  necessary  to  refer  with  some  care  to  the  fiEicts 
shown  by  the  admissible  evidence  contained  in  the  record. 

The  Jease,  exhibited  by  the  appellee  with  his  bill,  is  general 
in  its  provisions  and  terms;  it  says  nothing  of  the  mode  in 
which  the  lessees  were  to  nse  or  occupy  the  demised  premises; 
and  they  were  clothed,  in  our  opinion,  with  ftill  power  and 
right  to  occupy  and  use  the  land  described  in  the  lease  for  any 
lawfdl  purpose  not  injurious  to  the  reversion.  It  is  true  that 
the  lease  contains  stipulations  as  to  the  condition  in  which  the 
property  is  to  be  surrendered  at  the  eviration  of  the  term,  bat 
these  provisions  have  no  relation  to  the  intermediate  occupa- 
tion, and  of  course  raise  no  presumption  as  to  the  use  to  which 
the  land  was  to  be  applied.  The  averment  in  the  bill  of  an 
understanding  between  the  appellee  and  lessees  that  the  land 
was  to  be  used  for  depasturing  cattle  does  not  affect  the  appel- 
lants here,  nor  can  such  an  assignment  limit  in  any  degree,  so 
fiur  as  they  are  concerned,  the  legal  effect  and  operation  of  the 
terms  of  the  lease.  Whatever  the  case  was  as  between  the 
immediate  parties  to  the  lease,  it  is  clear  that  no  mere  verbal 
understanding  between  them  could  affect  the  rights  of  persons 
holding  under  the  lessees  without  notice  of  it,  but  the  appellee 
does  not  all^e,  nor  does  he  contend,  that  these  appellants 
entered  upon  the  demised  premises  with  notice  of  any  such 
understanding.  We  think,  by  the  true  construction  of  the 
lease,  that  the  appellants  were  not  bound  to  use  the  demised 
premises  for  the  purposes  of  husbandry  alone,  but  that  they 
were  at  liberty  to  occupy  the  same  for  any  lawftil  purpose 
whatever. 

The  appellee  alleges  that  the  appellants  had  for  some 
months  before  filing  the  bUl,  and  at  that  time  were  occupying 
and  using  the  land  in  question  as  a  corral  or  pen  for  herding 
large  numbers  of  cattle  brought  thither  to  be  slaughtered  for 
the  use  of  the  armies  of  the  United  States.  This  fact  is  ad- 
mitted by  the  answer,  and  it  abundantly  appears  ficom  the 
proof  that  the  cattle  there  herded  were  fed  with  provender 
supplied  altogether  from  sources  foreign  to  the  land;  and  that 
for  the  beneficial  or  economical  use  of  it  in  that  way  it  was 
necessary  from  time  to  time  to  remove  the  manure  deposited 
on  the  surfiEUse.  It  would  seem  impossible  on  this  state  of 
ease  to  apply  the  rule  insisted  on  by  the  appellee.    The  land 
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ftimiflhed  nothing  for  the  support  of  the  cattloi  nor  was  it  ex- 
hausted by  coltiyation  or  by  tiie  use  to  which  it  was  applied; 
on  the  contrary,  the  evidence  shows  conclusiTely  that  it  was 
constantly  improving  by  accretions  to  the  soil  tiiat  could  not 
bo  removed  with  the  manure.  The  appellants  were  not  occu- 
pying the  land  under  a  farming  lease,  and  in  using  i(^  for  the 
purpose  disclosed  by  the  evidence,  neither  were  injuring  or 
could  injure  the  interest  or  estate  of  the  lessor.  The  rule  gov- 
erning tiie  case  of  a  tenant  under  a  farming  lease  is  founded 
upon  facts  and  considerations  wholly  different  from  those 
shown  by  the  proof  here;  and  we  think,  as  it  cannot  be  ap- 
plied to  this  case  for  that  reason,  that  there  is  no  substantial 
ground  for  disputing  the  appellants'  right  of  property  in  the 
manner  claimed  by  them.  The  appellee,  however,  further  in- 
sists that  the  manure  became  so  commingled  with  the  soil  of 
the  land  that  it  was  impossible  to  remove  it  therefrom  without 
removing  the  soil.  This  presumption  seems  in  its  nature  to 
be  speculative  rather  than  positive,  for  even  admitting,  as 
probably  was  the  feust,  that  much  of  the  manure  was  trampled 
in  and  commingled  with  the  soil,  it  by  no  means  follows  that 
such  as  was  not  trampled  in  could  not  be  removed  from  the 
surface  without  removing  the  sdl.  The  evidence  shows  be- 
yond question  that  only  such  manure  as  remained  on  the  sur- 
face, and  capable  of  removal  without  injury  to  the  land,  was 
removed.  How  the  removal  of  such  manure  could  inji^re  or 
affect  the  estate  of  the  lessor  is  a  matter  somewhat  difficult  to 
discover.  We  admit  that  while  the  appellants  had  the  right 
of  property  in  such  manure  as  was  not  commingled  with  the 
sdl,  and  the  consequent  right  of  removal,  they  were  bound  to 
exercise  their  right  of  removal  with  such  diligent  care  and 
skill  as  would  prevent  injury  to  the  land.  We  conclude,  how- 
ever, from  a  carefrd  review  of  the  testimony,  that  reasonable 
skill  and  caie  were  exercised  by  the  appellants  in  removing 
the  manure  claimed  by  them.  The  proof  shows  that  the  im- 
plement used  for  that  purpose  was  oonstruoted  with  especial 
reference  to  that  end,  and  that  it  was  nearly  if  not  quite  im- 
possible, in  using  it,  to  inflict  any  injury  whatever  in  the  way 
of  removing  the  soiL 

We  are  of  opinion,  looking  to  the  facts  and  circumstances 
admitted  and  established  by  the  evidence,  that  the  court  be- 
low erred  in  refusing  to  dissolve  the  ii^unotion,  and  will  there- 
fbve  dgn  a  decree  reversing  the  order  appealed  from,  with  coats 
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to  the  appellantSi  disaolTing  the  ii\)iinotiQii  and  remanding 
the  cause. 
Order  reyereed,  injunction  dissolved^  and  canae  remanded. 

In  AsEKDroi  of  Bnane  OoiminoN  nr  Imabm,  »  taoiat  oaimot  Mi&ove 
aMonre  made  on  the  demiaed  premieea  in  the  ordiiiaiy  ooona  of  hmbandry 
or  oommingled  with  tho  eoil:  Damkb  ▼.  Pond,  82  Am.  Dea  200,  and  note 
271;  Lewi$  ▼.  James.  65  Id.  060.  and  nota  664;  eonira,  BmUhwidt  r.  EUtmn, 
88  Id.  607. 

Tdtabt  vat  Rmora  ICahuu  made  in  a  lifatyHrtabla^  or  in  any  maanor 
not  oonnooted  with  tho  ordinary  eooiaa  of  agriooltoio:  Dmdtfi  ▼.  Pond,  82 
Am.  Dea  260;  bat  it  ia  hold  in  Ltwia  t.  Jcmm,  66  Id.  660^  that  mannio  oaa* 
not  bo  rsmoTod  whan  made  from  hay  or  grain  not  laiaed  on  tho  pramiaai^  in 
tho  ahaenoo  of  proof  aa  to  what  proportion  anoh  liay  and  grain  bora  to  tho 
whido  amoont  raiaad  on  tho  prandM. 

Pabtt  Tadvo  rnwunif  mnnut  Xbukt  ia  booad  I7  tiio  oofwaafta  la 
tho  ktterVi  laaaa:  Wirnkm  t,  ISyniimi  ^ie.  ^remkOn  Amim$f 
Mai  wdaote  642. 
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Stbtbns  v.  Inhabitants  of  Boxtobd. 

Braxnroi  of  Dub  Gabs  SufFiuiBHT  to  bi  Submrtbd  to  Jubt.— Oli  b 
bill  of  «zoeptioiis  an  appeUato  ooort  will  hold  that  the  zidiBg  of  m  «Ci 
and  gontlo  hone  on  a  dark  night,  by  one  who  nndentaadi  bow  to  num* 
age  a  hone,  otot  a  familiar  road,  and  taming  oat  apon  meeting  a  oir- 
riage,  ■hows  reasonable  one,  where  an  action  ia  broa^^t  to  reoofer  Cor 
an  injoxy  eaBtained  by  reason  of  a  defeotiTe  highway. 

OoBBBor  IxBiBuonoMs  IN  AonoN  AOAEBrsT  TowK  TO  Bboovbb  bob  PlIB- 

■ONIL  IhjUBIBB  SuBTAINBD  BT  PLAZBTinr  WHZLB  RmiHO  OB  H0B8B- 
BAOK  UPON  HlGBWAT,  BT  GOXNO  OFF  FBOM   BaHX  WHBBB  THBBB  WAS 

No  Baiuho.  — The  defendsnte^  in  each  ease,  have  no  groond  of  ezesp- 
tion,  where  the  Jniy  are  instrooted,  aooording  to  defendants'  reqnesl^ 
that  "if  the  horse  passed  the  bank  wall  in  safety,  and  while  prooeisding 
in  the  adjoining  field,  stepped  on  ioe  and  slipped  down  and  thos  injured 
the  plainti£^  he  coald  not  recover, "  thoagh  the  jodge  adds,  after  giving 
saoh  requested  instraotion,  that  *'if  the  horse,  by  the  reason  of  a  want 
of  a  railing,  went  over  the  bank  wall,  and  immediately,  and  while  nndsr 
the  same  impalae  or  impetas,  slipped  on  ice  in  the  field  and  fell,  thereby 
injnring  the  phunti£^  the  town  woold  be  liable. "  The  want  of  a  railing 
in  such  esse  is  a  defbot  which  most  be  regarded  as  the  proximate  caose 
of  the  injnry 

ToBT  to  recover  for  a  personal  ixgtuy  sustained  by  reason 
of  a  defective  highway.  The  plaintiff's  evidence  tended  to 
prove  that  he  was  twenty-seven  years  old;  that  he  had  lived 
in  Boxford,  at  the  house  of  Thomas  Sawyer,  for  eighteen  years; 
that  he  had  always  been  in  the  habit  of  driving  horses;  thai 
on  the  night  of  February  11,  1863,  one  of  Sawyer's  horses  got 
away;  that  he  thereupon  mounted  a  gray  colt,  bareback  and 
without  martingales,  to  go  after  him;  that  the  colt  was  gentle; 
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that  he  had  frequently  driven  him  and  ridden  bareback, 
though  not  without  martingales;  and  that  while  going  on  the 
road  five  or  six  miles  an  hour,  the  evening  being  dark,  he 
heard  a  carriage  coming,  and  turned  out,  and  immediately 
found  himself  over  the  bank  and  injured  in  his  foot.  There 
was  testimony  as  to  the  tracks  of  the  horse  at  and  near  the 
place  where  he  went  off,  and  as  to  the  condition  of  the  road. 
But  neither  the  plaintiff  nor  the  x>ersons  in  the  carriage  were 
able  to  testify  precisely  where  or  how  the  injury  occurred. 
The  defendants  contended  that  the  injury  occurred  by  reason 
of  the  plaintiff's  foot  coming  in  contact  with  the  wheels  of  the 
earriage,  and  that  he  was  thereby  thrown  upon  the  road,  the 
horse  only  going  off  the  bank;  and  that  if  the  injury  did  not 
occur  in  that  manner,  the  horse  passed  safely  over  the  bank, 
and  after  that,  while  proceeding  in  the  adjoining  field,  stepped 
on  ice  and  fell  and  caused  the  injury.  The  jury  were  in- 
structed as  shown  in  the  second  section  of  sylUAuSj  eupra. 
Other  facts  are  stated  in  the  opinion.  Verdict  for  plaintiff, 
with  $1,250  damages.    Defendants  alleged  exceptions. 

8.  B.  Iv€9y  Jr,y  for  the  defendants. 
/.  B.  Lordf  for  the  plaintiff^ 

By  Court,  Chapman,  J.  The  first  exception  is  to  the  ruling 
of  the  presiding  judge,  that  the  evidence  offered  by  the  plain- 
tiff, tending  to  prove  due  care  on  his  part,  was  sufficient  in 
law  to  be  submitted  to  the  jury.  The  court  are  of  opinion  that 
this  ruling  was  correct.  The  evidence  tended  to  show  that  he 
understood  how  to  manage  a  horse,  and  that  the  horse  he  rode 
was  gentie  and  safe;  and  the  facts  proved  as  to  the  darkness 
of  the  night,  the  condition  of  the  road,  the  turning  out  for  the 
purpose  of  passing  the  carriage  which  he  met,  the  place  where 
the  accident  occurred,  and  the  tracks  which  were  seen  after- 
wards, were  sufficient  to  enable  a  jury  of  practical  men  to 
judge  whether  he  used  such  reasonable  care  as  the  circum- 
stances required,  even  though  he  was  unable  to  tell  precisely 
how  and  where  the  accident  occurred.  The  court  cannot  see 
judicially  that  the  jury  erred  ia  finding  for  the  plaintiff  on 
this  point. 

The  only  other  exception  which  is  insisted  on  relates  to  the 
rulings  made  by  the  judge  after  the  defendants  had  made  their 
request  for  instructions.  These  appear  to  be  sufficiently  favor- 
able to  them.  Under  them  the  jury  must  have  found  that  the 
injury  to  the  plaintiff  was  caused  solely  by  the  defect;  and  tf 
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this  were  bo,  it  could  not  be  essential  that  thej  should  be  able 
to  determine  the  precise  place  in  the  road  where  it  occurred,  or 
the  precise  manner  in  which  it  occurred.  And  if  the  horse,  by 
reason  of  the  want  of  a  railing,  went  over  tha  bank,  and  im- 
mediately, and  while  under  the  same  impulse  or  impetus  that 
carried  him  over,  slipped  on  the  ice  in  the  field  and  fell, 
thereby  injuring  the  plaintiff,  this  defect  must  be  regarded  as 
the  proximate  cause  of  the  injury.  The  case  of  Palmer  v.  An- 
doveVf  2  Cush.  600,  sustains  this  view,  though  the  injury  was 
not  received  within  the  limits  of  the  highway;  and  the  case  of 
Sparhawk  v.  SdUmy  1  Allen,  30  [79  Am.  Dec.  700],  where  the 
plaintiff  had  proceeded  a  considerable  distance  befiare  the  in- 
jury happened,  is  clearly  distinguishable  from  this  case. 
Exceptions  overruled. 

Case  Involtiho  PLAZirniv's  Usi  of  Due  Oasm  sbodld  bi  Bumuitbi^ 
TO  JuBT,  WHBH:  Sm  note  to  Gakagtm  v.  Botkm  He,  R.  B.  Ca.»  79  Am.  Dea 
727;  F<n  ▼.  SadBeU^  ffM,  p.  682;  eztendod  note  te  (fMoUBifr.  />orRb  73  Id. 
406^  on  Uw  of  tho  itwd;  Warrm  ▼.  FUMmrg  B.  B.  Ob.»  86  U  700^  ud  note; 
8mmr.  iroHMtonib B.  i?.  (%>*»  86  Id.  720,  ud note  theNto. 


Banitbld  V.  Whifplb. 

(10  AIUV,  ST.] 
OABVOT  Bl  HlU>   LlABLB   JODITLT  WIKR  KB   SiKrAKT  loT  afl 

Jiuy  dono  by  tho  Mrraiit^  in  the  maater's  absenoib  te  »  hono  hived  by 
tho  maotor;  bat  thia  rolo  doea  not  apply  te  the  oaaa  of  a  hone  hived  by 
one  peraon,  intmatad  by  him  teanothoTy  and  injured  by  the  immodwmte 
driviqg  of  the  aeoond  in  the  proaonee  and  with  the  aaaiatanoe  of  the  ficaL 

Bunso  HoBSS  to  Dbath,  Jodit  LiiBiLiTr  iob.  —  Where  a  hocae  ia  let  to 
A,  and  delivered  by  the  owner  to  B^  upon  the  credit  of  A,  and  the  hotae 
ia  driven  to  death  by  B^  with  the  aid  and  aaaent  of  A,  who  is  driving  an- 
other horae  near  him  on  the  aame  road,  both  may  be  held  jointly  liable 
to  the  owner. 

gfUMmus  THAT  OtaaixAL  Obaboi  on  Books  or  Aooovst  was  Madb  to 
GiBTAiN  Pbbiob  d  Pbima  Faoib  ohlt,  and  not  oonelnaive  evidanoe 
that  the  oontraot  waa  made  with  him  or  upon  hia  oredit. 

Whbibbb  Bblatbiv  of  ICASfBB  AHD  Sbbvabt,  <»  Pbiboibal  avd  AMon; 
eadato between dafandanta  jointly pcoaaoated  lora  tort  iaa  qneation  oif 
faot  lor  the  jvry. 

AaDSBMBHT  or  PBorBBrr  to  Hmapb  Liabdutt  bob  Tobt. — In  an  aotion 
to  reoover  damagaa  for  an  injury  to  a  hived  horaa^  ooeaaioned  by  immod- 
erate driviBg;  evidaBoe  ia  oompetant  to  prove  that  the  defendant^  imme- 
diataly  after  the  injvry  chargad,  made  an  aaaignment  of  all  hia  property. 

Tobt  against  Horace  Whipple  and  James  Bowell.    The 
writ  was  dated  August  8,  U68.    The  second  count  in  the 
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declaration  was  as  follows:  "And  the  plaintiffs  further  say  that 
the  said  Whipple  hired  of  them  a  certain  horse  and  carriage 
to  drive  in  a  moderate  and  proper  manner;  and  the  said  Whip- 
ple agreed  to  retam  said  horse  to  the  plaintiffs  in  good  order 
and  condition.  Yet  the  said  Whipple,  wholly  regardless  of 
his  duty  and  undertaking  in  the  premises,  delivered  said 
horse  to  said  Rowell  to  drive,  and  the  said  Rowell  improperly 
and  immoderately  drove  said  horse  to  Lowell  and  beyond  said 
Lowell,  to  wit,  to  Tyngsborough  and  Hudson;  and  the  said 
Whipple  aided  and  assented  to  said  immoderate  driving,  by 
reason  of  which  immoderate  driving  the  said  horse  was  killed 
by  the  said  Whipple  and  Rowell,  and  the  said  Whipple  never 
returned  the  said  horse  to  the  plaintiffs,  but  on  the  contrary, 
with  said  Rowell,  by  reason  of  said  immoderate  driving,  killed 
said  horse."  Each  defendant  answered  separately.  It  ap- 
peared that  the  defendants  had  arranged  for  a  pleasure  excur- 
sion together  on  August  6,  1863,  and  on  the  morning  of  that 
day  they  started  from  Lawrence  together,  each  driving  a  horse 
and  buggy  belonging  to  the  plaintiffs,  and  each  accompanied 
by  a  woman.  They  drove  a  few  miles  beyond  Lowell,  where' 
the  horse  called  the  bay  colt,  driven  by  Rowell,  fell,  and  died 
in  a  few  minutes.  There  was  evidence  tending  to  show  that 
the  bay  colt  was  killed  by  immoderate  driving.  The  testi- 
mony as  to  whom  the  original  charge  was  made  was  conflicting. 
Plaintiff  Banfield  testified  that  Whipple  was  charged  with  the 
two  horses;  but  the  defendants  testified  that  the  bay  colt  was 
charged  to  Rowell  and  the  other  horse  to  Whipple;  but  the 
jury  found  that  the  bay  colt  was  also  hired  to  Whipple.  On 
the  morning  of  August  6th  Whipple  called  and  took  a  horse 
and  buggy.  Rowell  soon  after  called  and  took  the  bay  colt 
and  buggy,  delivered  to  him  by  Banfield,  and  soon  afterwards 
the  defendants  met  in  Lawrence,  and  proceeded  as  above, 
Rowell  having  the  full  management  and  control  of  the  bay 
colt  Plaintiffs  were  allowed  to  prove  that  on  August  7th 
Whipple  and  Rowell  made  simultaneous  assignments  of  all 
their  property.  Upon  the  subjects  embraced  in  defendants' 
prayers  for  instructions,  the  jury  were  substantially  instructed 
that  the  defendant  Whipple  was  not  liable  unless  they  were 
satisfied  that  the  contract  of  hiring  was  made  with  him  as  to 
both  horses,  and  that  both  horses  were  delivered  upon  his 
credit;  but  if  they  were  so  satisfied,  and  that  Whipple  in- 
trusted the  bay  colt  to  Rowell  to  drive,  who  killcid  it  by 
immoderate  driving,  he  was  liable  under  the  second  count; 
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that  the  charges  upon  the  order-slate  were  evidence  upon  thia 
issue,  and  if  made  as  claimed  by  the  defendants,  strong  evi- 
dence against  the  plaintiffs,  but  not  necessarily  conclusive; 
that  if  Bowell  killed  the  horse  by  immoderate  driving  he 
would  be  liable  under  the  second  count,  whether  it  was  hired 
by  Whipple  or  himself.  The  jury  returned  a  verdict  for  the 
plaintiffs,  and  upon  inquiry  by  the  court  stated  that  they 
found  a  verdict  against  both  defendants  on  the  second  count, 
and  that  the  contract  of  hiring  was  made  by  Whipple,  and 
the  horse  immoderately  driven  by  Bowell  so  that  he  died. 
Defendants  alleged  exceptions. 

E.  J.  Sherman^  for  the  defendants. 

D.  Sawnders,  Jr.,  and  O.  E.  Hood,  for  the  plaintiffs. 

By  Court,  Gray,  J.  The  jury,  by  their  verdict  for  the  plain- 
tiffs, have  found  that  the  horse  was  hired  of  the  plaintiffs  by 
Whipple,  and  was  driven  immoderately  by  Rowell,  with  the 
aid  and  assistance  of  Whipple,  and  thereby  killed.  The  gen- 
eral verdict  against  both  defendants  is  not  qualified,  or  turned 
into  a  special  verdict,  by  the  answers  of  the  jury  to  the  in- 
quiries of  the  judge.  The  answer  that  the  horse  was  immod- 
erately driven  by  Bowell  is  conclusive  of  his  liability,  but  does 
not  necessarily  show  that  Whipple  might  not  also  be  liable, 
under  proper  instructions  and  on  sufficient  evidence. 

It  is  true  that  a  master  cannot  be  held  liable  jointly  with 
his  servant  for  an  injury  done  by  the  servant  in  the  master's 
absence  to  a  horse  hired  by  the  master:  ParBons  v.  WincheU,  5 
Cush.  592  [52  Am.  Dec.  745].  But  that  rule  does  not  apply  to 
the  case  of  a  horse  hired  by  one  person,  intrusted  by  him  to 
another,  and  injured  by  the  immoderate  driving  of  the  second 
in  the  presence  and  with  the  assistance  of  the  first.  If  Whipple 
hired  this  horse,  and  co-operated  in  the  immoderate  driving, 
either  by  speaking  to  Rowell  or  to  the  horse,  or  by  exciting 
this  horse  by  fast  driving  of  the  other,  or  in  any  other  manner, 
the  plaintiffs'  previous  knowledge  that  this  horse  was  to  be 
driven  by  Bowell  for  his  own  pleasure  could  not  exempt 
Whipple  from  liability. 

Evidence  that  the  original  charge  on  the  plaintiffs'  books 
was  to  Bowell  by  name  was  prima  facie  only,  and  not  conclu- 
sive, that  the  contract  of  hiring  was  made  with  Bowell:  Jam€% 
V.  Spaulding,  4  Gray,  451;  Lee  v.Wheeler,  11  Id.  239;  Common' 
weaUh  V.  Jeffries,  7  Allen,  564  [83  Am.  Dec.  712]. 

Whether  the  relation  of  master  and  servant,  or  principal 
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and  agent,  existed  between  the  defendants  was  a  qneetion  of 
fact  for  the  jury. 

The  specific  instructions  asked  for  were  therefore  rightly 
refused.  The  only  instructions  reported  are  those  given  "  upon 
the  subjects  embraced  in  the  prayers."  The  instruction  that 
Whipple  was  liable  if  he  hired  both  horses,  and  intrusted  one 
to  Rowell  to  drive,  who  killed  it  by  immoderate  driving,  is  to 
be  taken  as  applied  to  the  prayers  for  instractions,  and  to  the 
admitted  fact  that  the  defendants  were  driving  in  company 
with  each  other  when  this  horse  was  killed.  No  request  was 
made  for  instructions  upon  the  degree  of  presence  and  co- 
operation requisite  to  make  Whipple  liable  as  aiding  and 
assisting  in  the  immoderate  driving  by  Rowell;  and  we  must 
presume  that  this  was  covered  by  the  instructions  as  to  im- 
moderate driving,  and  other  instructions  which,  as  the  bill  of 
exceptions  states,  were  given  and  not  excepted  to. 

The  single  exception  taken  to  the  admission  of  evidence  re- 
lates to  the  assignments  made  by  both  defendants  of  all  their 
property  on  the  day  after  the  accident.  But  these  assign- 
ments, made  at  that  time,  simultaneously  (Rowell  being  the 
attesting  witness  to  Whipple's  assignment),  without  any  proof 
4>f  consideration  except  the  recitals  in  the  assignments,  were 
some  evidence  that  the  defendants  were  conscious  of  liability 
and  endeavored  to  escape  from  it,  the  weight  of  which  was  to 
be  determined  by  the  jury:  Stratum  v.  FarweUf  Middlesex, 
1843  [not  reported]. 

Exceptions  overruled. 

All  Who  Am,  CoMMAvn,  ADvm^  ob  OofmnMKAMCM  OoMMXBioir  oi 
ToBT  by  aaotliar,  or  who  i^proFo  of  it  after  it  in  done,  if  dono  for  thoir 
iMDofit,  are  liable  ia  the  aame  *»*»«*«*  that  th^  would  be  if  they  had  done 
it  with  their  own  hands:  Moir  ▼.  ffopkmi^  63  Am.  Dec.  312.  Ab  to  joint 
liability  of  co-treepaaaers,  aee  extended  note  to  Khrkwood  ▼.  MUler,  73  Id. 
137-149;  Bkum  v.  Oroehenm,  64  UL  203;  OmUe  ▼.  Swtm,  10  Id.  234;  Cold- 
weUr.  Sacra,  12  Id.  286. 

JonrT  LiABiLBnr  of  Misna  Aim  Sirvaiit  ior  Sbbvamt's  Tobtidui 
Act:  See  note  te  Parmms  ▼.  Windiai,  68  Am.  Deo.  748;  citing  the  prinoipal 
ease;  Wrighl  v.  WUeocs,  32  Id.  607. 

LzABOiTT  lOB  ImioPiaATB  Dbivuto:  See  note  to  O^MaXUi§  ▼.  Dvm^  73 
Am.  Dec.  409. 

BMTRnts  ZH  Vshbor's  Books  or  Aooovst  as  Bvu>miob:  See  Gmmhom- 
40eaAA  ▼.  JtgritM,  83  Am.  Dea  712;  and  note  726. 

RsLATiov  ov  Pbzhoipil  and  Aobmt  d  Qovtiox  or  Fact  iob  Jubti 
•AmCn^  Fmi  Soekti^  ▼.  Baning&  Bank,  78  Am.  Dec.  38a 

Thb  ramaaAh  oass  was  gixsd  in  Swift  ▼.  Pierce,  13  Alkn.  137;  Lmg^ 
dam  ▼.  HmghtMf  107  liaaa.  274^  to  the  point  that  chargea  in  books  of  aoooon* 
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•re  not  written  oantreoti^  bat  tbe  privmte  memoreadA  of  the  perty,  and  a» 
eacli  open  to  explanation.  For  question  conoeming  the  fnnde  in  the  hand» 
of  the  tnuteee,  whioh  were  claimed  by  W.  H.  Eavtman  nnder  the  written 
aangnment  made  by  the  defendant  Whipple  to  him,  on  Angost  7,  1869^ 
Baii/Uld  V.  WUpfU,  14  Allen,  la 


Gbbbn  V.  Clay.     Green  v.  Cox. 

110  AlUX,  90.] 

C  Hayimo  Lctmbib  Sawsd  at  Mxll^  vat  bi»  Aooobdivo  to  Oubiom  of 
FoBMDt  TxAB8»  Ju8Tifi£i>  IN  Makdvo  FATmorF  for  the  sawing  to  J., 
or  other  persons  who  have  charge  of  the  mill,  where  a  private  contract 
exirts  between  O.,  the  lessee  of  the  mill,  and  J.,  or  other  persons,  that 
the  latter  will  not  collect  the  bills  for  sawing,  bnt  of  which  contract  C. 
has  no  notice. 

fiAwmo  Lumber,  Who  mat  Ck>NTBACT  and  Rxanvs  Fatmkht  for.— A 
person  put  in  charge  of  a  saw-mill  by  an  agent  of  the  lessee  or  owner 
thereof  may  contract  with  others  to  saw  lumber  for  them,  and,  in  the 
absence  of  a  known  contract  to  the  contrary,  may  lawfully  receive  pay- 
ment in  mon^  or  otherwise  for  snch  lumber  sawed  by  him  at  the  miU. 
And  evidence  of  a  custom  in  former  years  to  make  snch  payments  t» 
other  persons  so  pat  in  charge  of  the  mill  is  competent,  though  not 
materiaL 

Bbfusal  of  JnsGi  to  Kakx  SraciAL  Inquirt  of  Jurt,  on  the  moniing 
after  they  had  rendered  their  verdict,  and  after  their  separation,  as  ta 
their  find^  upon  a  particular  point,  constitutes  no  ground  of  exception, 
because  the  inquiry  would  be  too  late.  These  inquiries  are  always  made 
when  the  jury  render  their  verdict,  and  before  they  separate. 

Contract  to  recover  comx)enBation  for  sawing  lumber  at  the 
plaintiff's  mill.  The  answer  in  each  case  denied  the  making 
of  any  contract  therefor  with  the  plaintiff,  and  averred  that 
the  contract  for  the  same  was  made  with  one  Jenkins,  who 
had  the  use  and  occupation  of  the  mill,  and  to  whom  the  de- 
fendants had  made  payment  by  work  done  for  him.  Declara* 
tions  in  set-off  were  also  filed,  with  items  for  services  rendered 
and  materials  furnished.  The  two  cases  were  tried  together. 
The  sawing  for  the  defendants  was  done  during  the  continuance 
of  the  lease  to  Jenkins.  Defendants,  under  objection,  intro* 
duced  evidence  tending  to  show  that  they  and  other  persons 
had  paid  Anderson,  while  he  carried  on  the  mill,  for  sawing 
done  by  him  there,  in  materials,  labor,  and  provisions.  They 
also  introduced  evidence  tending  to  prove  the  items  for  labor 
and  materials,  mentioned  in  their  declarations  in  set-off  sa 
having  been  rendered  and  furnished  chiefly  to  Jenkins,  but  in 
part  to  Wiley,  at  a  time  when  he  was  in  charge  of  the  miU 
while  Jenkins  was  sick.    The  judge  ruled  that  any  labor  oi 
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materials  furnished  to  Wiley,  acting  as  the  plaintiflfs  agent 
in  running  the  mill,  might  be  considered  in  set-off.  The  jury 
returned  verdicts  for  the  plaintiff,  and  found  specially  that  "by 
the  contract  between  Jenkins  and  Wiley,  acting  as  the  agent  of 
the  plaintiff,  Jenkins  did  not  agree  not  to  collect  any  but 
small  outside  bills."  These  verdicts  were  returned  at  half- 
past  six  in  the  afternoon,  the  counsel  of  the  parties  not  being 
present.  On  the  next  morning,  at  the  opening  of  court,  the 
plaintiff  requested  the  court  to  inquire  of  the  jury  "whether 
they  found  the  sums  claimed  in  the  defendants'  declarations 
in  set-off  or  on  payment."  But  the  judge  declined  to  put  the 
inquiry.  The  plaintiff  alleged  exceptions.  Other  fisu^ts  are 
stated  in  the  opinion. 

A.  V.  Lynde^  for  the  plaintiff. 
C.  P.  Juddi  for  the  defendants. 

By  Court,  Chapman,  J.  The  facts  in  these  cases  i\re  not 
very  clearly  stated  in  the  bill  of  exceptions.  The  plaintiff  ap- 
pears to  have  been  the  lessee  of  the  saw-mill  in  question,  and 
to  have  employed  one  Wiley,  who  had  for  many  years  man- 
Rged  it,  to  act  as  his  agent.  Wiley  let  it  for  some  years  to 
one  Anderson,  and  in  the  winter  of  1862-63  let  it  to  Henry 
Jenkins.  The  terms  of  this  letting  were,  that  Jenkins  was  to 
furnish  the  labor  and  certain  other  things,  and  have  half  the 
earnings,  and  half  the  chips,  bark,  and  sawdust.  Whether 
he  was  to  collect  the  earnings  and  pay  half  to  the  plaintiff,  or 
the  plaintiff  was  to  collect  them  and  pay  half  to  him,  was  a 
matter  in  dispute;  but  the  jury  found  specially  that  Jenkins 
did  not  agree  that  he  would  not  collect  them.  Jenkins  ap- 
pears to  have  had  charge  of  the  whole  business,  and  it  does 
not  appear  that  any  of  the  customers  had  notice  that  the  plain- 
tiff lutd  any  interest  in  the  matter  before  the  business  was 
closed. 

The  present  actions  are  brought  to  recover  compensation  for 
sawing  done  by  Jenkins  for  each  of  the  defendants.  Under 
such  a  contract  as  is  stated  in  the  bill  of  exceptions,  it  is  diffi- 
cult to  see  how  the  plaintiff  can  maintain  the  actions;  but  no 
exception  is  taken  on  this  point.  Clearly  there  is  no  ground 
on  which  it  can  be  contended  that  the  defendants  had  not  a 
right  to  contract  with  Jenkins  for  sawing,  and  pay  him  for 
the  work.  The  instructions  to  the  jury  were  sufficiently  favor- 
able to  the  plaintiff  on  this  point. 
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The  evidence  that  it  had  been  the  custom  in  former  years 
to  make  payment  to  those  persons  who  had  occupied  the  mill 
under  contracts  with  Wiley  was  not  material;  but  it  was  not 
inadmissible.  If  it  had  appeared  that  Jenkins  had  made  a 
private  contract  with  the  plaintiff  that  he  would  not  collect 
the  bills  for  sawing,  of  which  contract  the  defendants  were 
ignorant,  the  defendants  might  have  been  justified  in  making 
payment  for  sawing  to  the  person  who  had  charge  of  the  mill, 
as  they  and  others  had  been  accustomed  to  do  in  former  years. 
But  in  the  absence  of  any  such  agreement  on  the  part  of  Jen- 
kins, his  right  to  receive  payment  would  result  legally  from 
his  contract. 

The  plaintiff's  counsel  requested  the  presiding  judge  to  in- 
quire of  the  jury  "whether  they  found  the  sums  claimed  in 
the  defendants'  declarations  in  set-off  or  on  payment."  The 
judge  declined  to  make  the  inquiry,  and  his  decision  is  ex- 
cepted to.  It  is  not  unusual,  and  it  is  often  very  convenient  in 
our  system  of  practice,  to  make  inquiries  of  the  jury  in  respect 
to  their  findings  of  particular  facts.  But  these  inquiries  are 
always  made  when  they  render  their  verdict,  and  before  they 
separate.  After  they  have  rendered  it  and  separated,  it  would 
be  unsafe  to  permit  such  inquiries  to  be  made;  for  the  jurors 
are  no  longer  under  restraint  as  to  conversing  with  any  person 
or  hearing  the  conversation  of  any  person  in  regard  to  the  case. 
The  plaintiff's  request  was  not  made  till  the  morning  after  the 
jury  had  rendered  their  verdict  and  separated.  This  was  too 
late.  The  judge  had  no  discretionary  right  to  make  the  in- 
quiry at  that  time,  without  the  consent  of  both  parties. 

But  we  cannot  see  how  the  question  was  material.  It  is 
stated  that  the  court  ruled  that  no  labor  performed  for  Jen- 
kins, or  cash  paid  or  materials  furnished,  to  him,  could  be  al- 
lowed in  set-off;  but  the  same,  so  far  as  they  had  been  received 
and  allowed  by  him  in  payment  for  sawing  done,  might  be 
considered  in  support  of  the  plea  of  payment.  Under  this  in- 
struction, all  that  was  allowed  must  have  been  received  by 
him  in  payment,  and  the  account  in  set-off  was  excluded. 

The  question  of  what  costs  the  plaintiff  is  entitled  to  recover 
has  been  argued,  but  it  is  not  brought  here  by  the  bill  of  ex- 
ceptions. The  case  is  not  here,  but  merely  the  questions 
stated  in  the  bill.  But  under  the  instruction  above  mentioned 
it  is  difficult  to  see  how  any  question  as  to  costs  can  arise. 

Exceptions  overruled. 
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Citation  of  Principal  Case.  —  After  the  decision  upon  the  main  question 
nuaed  in  the  principal  case,  the  plaintiff  claimed  full  costs,  which  the  clerk 
disallowed,  and  the  plaintiff  appealed.  The  plaintiff's  verdict  was  shown  in 
the  principal  case  to  be  for  f3.19,  and  the  point  on  appeal  was,  if  the  plain- 
tiff's demand  was  reduced  below  twenty  dollars  by  the  allowance  of  the  ac- 
count in  set-o£^  he  was  entitled  to  recorer  full  costs;  but  if  it  was  so  reduced 
by  payment)  he  was  not  thus  entitled.  Taxation  for  full  costs  was  affirmed: 
Green  ▼.  CZsy,  U  Allen,  161,  162* 


Gannon  v.  Haegadon. 

[10  ALUN,  106.] 
No  BlGBT  TO  RiOULATB  OR  COIVTROL    SCTRFAOB   DBAHrAGa  OV  WaXIB  OAK 

VB  Abbmbtmd  by  owner  of  one  lot  over  that  of  his  neighbor,  where  there 
is  no  wateroourse  by  grant  or  prescription,  and  no  stipulation  exists 
between  such  oontenuinous  proprietors  of  tod  concerning  the  mode  in 
which  their  respective  parcels  shall  be  occupied  and  improved. 

SuBFAOB  Waxib  UPON  Lakd,  Owkxr  MAT  CoMTROii.  — The  owner  of  land 
may  lawfnUy  oceapy  and  improve  it  in  such  manner  as  to  prevent  snr* 
face  water  which  accumulates  elsewhere  from  coming  upon  it»  or  he  may 
alter  the  course  of  surface  water  which  has  accumulated  thereon  or 
come  upon  it  from  elsewhere,  although  the  water  is  thereby  made  to  flow 
upon  the  adjoining  land  of  another,  and  to  stand  there  in  unusual  quan- 
tities, or  to  pass  into  and  over  the  same  in  greater  quantities  or  in  other 
directions  than  it  was  accustomed  to  flow,  thereby  occasioning  loss  to 
the  conterminous  owner. 

Iejubus  Caused  bt  Owner's  Lawful  Control  or  Subjaoh  Water  abb 
Damnxtic  AB8QUB  In JUBiA.  The  right  of  a  party  to  the  free  and  unfet- 
tered control  of  his  own  land  above,  upon,  and  beneath  the  snr&oe  can« 
not  be  interfered  with  or  restrained  by  any  consideiatioDa  of  injury  to 
others  which  may  be  occasioned  by  the  flow  of  mere  surface  water  in  con- 
sequence of  the  lawful  appropriation  of  land  by  its  owner  to  a  particular 
use  or  mode  of  enjoyment.  If  such  an  act  causes  damagps  to  adjacent 
land,  it  is  damnum  ahtque  injtirla. 

Tort  to  recover  damages  for  turning  a  stream  of  water  bo 
that  it  flowed  upon  the  plaintiff's  close.  The  evidence  tended 
to  show  that  the  defendant  owned  a  lot  of  land  lying  to  the 
west  of  the  plaintiff's;  that  along  the  easterly  line  of  the  de- 
fendant's lot  there  was  a  way  which  extended  farther  to  the 
north;  that  on  the  west  side  of  the  way,  and  north  of  the  de- 
fendant's lot,  a  ditch  was  dug  in  1863,  which  extended  down 
to  within  a  few  feet  of  the  defendant's  lot;  that  a  few  feet  below 
the  northerly  line  of  the  defendant's  lot  there  was  a  low  place 
in  the  way,  below  which  deep  ruts  had  been  made;  that  in 
March,  1863,  the  melting  of  the  snow  and  the  spring  rains 
caused  a  considerable  flow  of  surface  water  from  the  land  to 
the  north  of  the  defendant's  lot,  through  the  ditch,  and  over 
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the  way,  and  through  the  ruts  upon  the  defendant's  lot;  and 
that  the  defendant  therieupon  placed  turfs  in  the  ruts  just 
below  the  low  place  in  the  way,  and  upon  his  own  land,  for 
the  purpose  of  protecting  the  way  from  injury,  and  thereby 
caused  the  water  to  flow  off  upon  the  plaintiff's  land.  Verdict 
for  the  plaintiff,  and  the  defendant  alleged  exceptions. 

D.  E,  Warej  for  the  defendant 
/.  Butter  J  for  the  plaintiff. 

By  Court,  Bigelow,  C.  J.  It  seems  to  us  that  the  instmo* 
tions  for  which  the  defendant  asked  should  have  been  given, 
and  that  those  under  which  the  case  was  submitted  to  the 
jury  were  not  in  accordance  with  the  principles  recognized 
and  adopted  in  cases  recently  adjudicated  by  this  court 
The  right  of  an  owner  of  land  to  occupy  and  improve  it  in 
such  manner  and  for  such  purposes  as  he  may  see  fit,  either 
by  changing  the  surface  or  the  erection  of  buildings  or  other 
structures  thereon,  is  not  restricted  or  modified  by  the  fact 
that  his  own  land  is  so  situated  with  reference  to  that  of 
adjoining  owners  that  an  alteration  in  the  mode  of  its  im- 
provement or  occupation  in  any  portion  of  it  will  cause  water, 
which  may  accumulate  thereon  by  rains  and  snows  falling 
on  its  surface  or  flowing  on  to  it  over  the  surface  of  adjacent 
lots,  either  to  stand  in  unusual  quantities  on  other  adjacent 
lands,  or  pass  into  and  over  the  same  in  greater  quantities  or 
in  other  directions  than  they  were  accustomed  to  flow:  LiUher 
V.  Wirvnisimmet  Co.y  9  Cush.  171;  Flagg  v.  Worcester j  13  Gray, 
601;  Dichinson  v.  WorcesUry  7  Allen,  19.  The  point  of  these 
decisions  is,  that  where  there  is  no  watercourse  by  grant  or  pre- 
scription, and  no  stipulation  exists  between  conterminous  pro- 
prietors of  land  concerning  the  mode  in  which  their  respective 
parcels  shall  be  occupied  and  improved,  no  right  to  regulate 
or  control  the  siurface  drainage  of  water  can  be  asserted  by 
the  owner  of  one  lot  over  that  of  his  neighbor.  Cujus  est 
eolum^  ejus  est  usque  ad  Cfzlum^  is  a  general  rule  applicable  to 
the  use  and  enjoyment  of  real  property,  and  the  right  of  a 
party  to  the  free  and  unfettered  control  of  his  own  land  above, 
upon,  and  beneath  the  surface  cannot  be  interfered  with  or  re- 
strained by  any  considerations  of  injury  to  others  which  may 
be  occasioned  by  the  flow  of  mere  surface  water  in  consequence 
of  the  lawful  appropriation  of  land  by  its  owner  to  a  particular 
use  or  mode  of  enjoyment  Nor  is  it  at  all  material,  in  the 
application  of  this  principle  of  law,  whether  a  party  obstroots 
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or  changes  the  direction  and  flow  of  Burface  water  by  prevent- 
ing it  from  coming  within  the  limits  of  his  land,  or  by  erect- 
ing barriers  or  changing  the  level  of  the  soil  so  as  to  turn  it 
off  in  a  new  course  after  it  has  come  within  his  boundaries. 
The  obstruction  of  surface  water  or  an  alteration  in  the  flow 
of  it  affords  no  cause  of  action  in  behalf  of  a  person  who  may 
suffer  loss  or  detriment  therefrom  against  one  who  does  no 
act  inconsistent  with  the  due  exercise  of  dominion  over  his 
own  soil.  This  principle  seems  to  have  been  lost  sight  of  in 
the  instructions  given  to  the  jury.  While  the  right  of  the 
owner  of  land  to  improve  it  and  to  change  its  surface  so  as  to 
exclude  surface  water  from  it  is  fully  recognized,  even  al- 
though such  exclusion  may  cause  the  water  to  flow  on  to  a 
neighbor's  land,  it  seems  to  be  assumed  that  he  would  be 
liable  in  damages  if,  after  suffering  the  water  to  come  on  his 
land,  he  obstructed  it  and  caused  it  to  flow  in  a  new  direction 
on  land  of  a  conterminous  proprietor,  where  it  had  not  pre- 
viously been  accustomed  to  flow.  But  we  know  of  no  such 
distinction.  A  party  may  improve  any  portion  of  his  land, 
although  he  may  thereby  cause  the  surface  water  flowing 
thereon,  whencesoever  it  may  come,  to  pass  off  in  a  different 
direction  and  in  larger  quantities  than  previously.  If  such 
an  act  causes  damages  to  adjacent  land,  it  is  dam/num  absque 
injuria.  On  this  point  the  instructions  were  clearly  erroneous. 
Exceptions  sustained. 

SUBVACS    WaTKR — BZGHTB    OF    OWIOEB    AND    AdJAGXNT    PBOFRmOBSS 

Hooper  ▼.  WUUnson,  11  Am.  Dea  194;  Kat^an  ▼.  Orietemer,  67  Id.  437; 
JBarl  V.  De  Hart,  72  Id.  395;  Overton  v.  Sawyer,  62  Id.  170,  and  notes  to 
these  cases;  note  to  Barry  ▼.  CUy  qf  LoweU,  65  Id.  690. 

Thb  fbihoifal  cabs  was  crrxD  in  each  of  the  following  anthorities,  and 
to  the  point  stated:  The  obstmction  of  snrface  water,  or  an  alteration  in  tho 
flow  of  it,  affords  no  canse  of  action  in  behalf  of  a  person  who  may  suffer 
loss  or  detriment  therefrom  against  one  who  does  no  act  inconsistrait  with 
the  due  exercise  of  dominion  over  his  own  soil:  O'Conner  v.  Fond  du  Lot 
etc  IVy  Co,,  62  Wis.  531;  Wde  v.  City  qf  Madiaon,  75  Ind.  256;  OilOiam  v. 
Madiaon  Co.  R,  R.  Co.,  49  lU.  486;  Oghum  ▼.  Conner,  46  Cal.  351.  Thus  a 
proprietor  of  land  may  erect  structures  upon  it  as  solid  and  as  high  as  he 
pleases,  without  regard  to  their  effect  upon  surface  water  which  would  other- 
wise come  from  the  adjoining  lands  upon  his  soil:  Bates  v.  Smith,  100  Mass. 
182;  InhabUanta  qf  FranJcUn  v.  Fisk,  13  Allen,  212;  Macomber  v.  Oo(Jfrey, 
108  Mass.  221.  And  the  owner  of  land  is  not  liable  for  not  preventing  sur- 
face water  from  accnmnlating  thereon  and  flowing  thence  upon  the  adjoining 
land  of  another,  to  his  injury:  Morrill  y.  Hurley,  120  Id.  102.  The  doc- 
trines of  the  principal  case  were  approved  in  Taylor  v.  FickoA,  64  Ind.  173] 
Cairo  etc,  R.  R,  Co.  v.  Stevens,  73  Id.  282;  and  referred  to  in  PeUigreu)  v.  VH' 
lage  of  EvaneviUe,  25  Wis.  232. 
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Glabk  V.  Pabeinson. 

[10  ALUK,  188.1 

OffJUHB  Who  Sxbtxs  Wbit  of  PoassssiON  has  No  Autmohiti  Bf  ho 
PaaoEFr  to  Bjehoys  oa.  Expel  from  the  premises  ihird  persons  who 
have  been  in  possession  since  the  snit  was  oommeneed  in  which  the  writ 
issaed,  claiming  title  in  themselves,  who  were  not  defendants  in  each 
wait,  who  do  not  claim  under  the  person  against  whom  that  writ  nms^ 
and  who  do  not  resist  the  officer  in  his  attempt  to  remove  the  latter  sad 
those  claiming  under  him. 

BoHD  OF  Indemnity  ir  Usuallt  Takxn  in  Bnolafd  bt  QmaiB  Who 
SsBVBB  Writ  of  Possbbbion. 

Petition  by  a  deputy  sheriff  for  an  attachment  for  contempt 
against  the  respondents  for  resisting  the  service  of  a  writ  of 
possession  issued  by  the  court  and  committed  to  the  petitioner 
for  service.  It  appeared  that  the  suit  in  which  the  writ  of 
possession  issued  was  brought  against  a  widow,  who  at  the 
time  of  the  commencement  thereof  was  in  actual  occupation 
of  the  premises,  her  son  and  daughter  living  with  her  and 
claiming  title  to  the  premises  under  their  father.  The  son, 
who  was  one  of  the  respondents  in  this  petition,  was  then  un- 
der twenty-one  years  of  age.  The  other  respondent  married 
the  daughter  after  the  commencement  of  the  suit,  and  at  the 
time  of  the  marriage  came  upon  the  premises,  claiming  title 
in  right  of  his  wife.  The  respondents  were  not  parties  to  the 
8uit  in  which  the  writ  of  possession  issued,  and  they  did  not 
resist  the  removal  of  the  defendant  in  that  suit  from  the 
premises,  or  oppose  the  officer's  putting  the  plaintiff  in  posses- 
Bion,  so  far  as  that  could  be  done  without  removing  them. 
But  they  did  threaten  and  were  prepared  to  use  force  to  pre- 
vent the  officer  from  removing  them  &om  the  land,  contend- 
ing that  the  precept  gave  him  no  right  or  authority  to  so  expel 
them,  and  that  it  could  be  fully  executed  without  putting 
them  out. 

/.  0,  Abbott  and  O.  A.  Somerbj/y  for  the  petitioner. 

T,  H.  Sweetser  and  W.  8.  Oardner^  for  the  respondents. 

By  Court,  Hoab,  J.  The  court  are  of  opinion  that  an  at- 
tachment for  contempt  should  not  be  granted,  because  an 
officer  serving  a  writ  of  possession  has  no  authority  by  his 
precept  to  remove  from  the  land  described  therein  any  person 
who  is  not  a  defendant  in  the  suit  in  which  the  writ  issued, 
nor  holding  under  a  defendant,  and  who  was  in  occupation  of 
tho  land  at  the  time  the  suit  was  commenced,  claiming  by  a 
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title  independent  of  the  defendant.  The  writ  of  poBsession  ia 
the  reeult  or  fruit  of  a  judgment,  and  the  judgment  is  the  legal 
determination  of  the  rights  of  those  only  who  are  parties  or 
privies  to  it.  Even  a  judgment  in  rem  is  binding  upon  all  per* 
sons  in  interest  only  because  all  persons  in  interest  are  required 
and  have  a  right  to  come  in  and  assert  their  title  to  the  property 
which  the  judgment  binds  in  the  suit  or  proceeding  in  which 
the  judgment  is  rendered. 

It  is  apparent  that  the  judgment  of  the  court  in  a  real  ac- 
tion, although  it  may  determine,  as  against  the  tenant,  that 
he  held  unlawful  possession  of  the  demanded  premises  at  the 
time  of  bringing^the  suit,  cannot  decide  this  as  against  any  per- 
son not  privy  in  the  estate  with  him.  The  judgment  may  be 
recovered  upon  default,  which  is  taken  as  the  confession  of  the 
tenant,  and  can  bind  no  one  but  himself  and  those  claiming 
under  him.  If  it  is  the  result  of  a  trial,  there  is  no  good  rea- 
son why  it  should  be  held  more  conclusive  upon  the  possession 
than  upon  the  title.  In  either  case  it  is  a  judgment  between 
the  parties,  upon  such  a  case  as  they  have<chosen  or  have  been 
able  to  present. 

The  officer  who  serves  the  Ymit  may  take  a  bond  of  indem- 
nity, and  the  English  text-books  all  state  that  it  is  the  usual 
practice  to  do  so.  This  may  dispose  of  the  objection  that  he 
is  required  by  his  precept  to  do  a  precise  thing,  and  that  he 
should  not  have  to  determine  at  his  peril  whether  he  is  thereby 
committing  a  trespass.  The  writ  is  procured  by  the  demand- 
ant in  the  real  action,  and  it  is  for  him  to  take  care  that  he 
includes  in  his  suit  aU  the  actual  parties  in  possession  claim- 
ing title. 

We  find  that  the  text-books  on  the  duties  of  sheriffs  all  state 
in  general  terms  that  in  serving  a  writ  of  possession  he  shotrld 
remove  all  persons  from  the  premises;  and  the  digests  and 
dicta  in  reported  cases  undoubtedly  contain  a  similar  state- 
ment. They  all  adopt  substantially  the  same  language,  which 
is  taken  from  Upton  v.  Wellsy  1  Leon.  145;  Com.  Dig.,  tit.  Exe- 
cution, A,  5;  Crocker  on  Sheriffs,  sees.  654,  556,  557;  Allen  on 
Sheriffs,  251;  N.  E.  Sheriff,  141.  In  Howe  v.  ButUrfield,  4 
Cush.  805  [50  Am.  Dec.  785],  it  was  said  by  Mr.  Justice  Wilde 
that  an  officer  was  authorized  and  bound,  for  the  purpose  of 
delivering  possession  of  a  house,  "to  remove  from  the  posses- 
sion all  persons  therein,  and  especially  those  claiming  under 
the  party  against  whom  judgment  had  been  recovered."  But 
all  these  expressions  must  be  construed  seewndum  aubjectam 
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materiamj  and  as  referring  to  the- tenant,  or  persons  in  privity 
with  the  tenant,  or  mere  strangers  or  intruders.  No  case  has 
been  cited  in  which  it  was  decided  that  one  in  possession  be- 
fore the  commencement  of  the  suit  could  be  lawfully  dispos- 
sessed upon  an  execution  issuing  upon  a  judgment  in  a  suit 
between  third  persons.  And  in  Gwynne  on  Sheriffs,  418,  the 
rule  is  stated  otherwise,  and  the  true  distinction  made.  In 
Ex  parte  Reynolds^  1  Caines,  500,  it  is  said  to  be  ^^  a  settled 
rule  of  practice  that  no  tenant  who  was  in  possession  anterior 
to  the  commencement  of  an  ejectment  can  be  dispossessed 
upon  a  jud^ent  and  writ  of  possession  to  which  he  is  no 
party";  and  a  writ  of  restitution  was  ordered.  To  the  same 
effect  are  the  Kentucky  cases  of  MeChord  v.  McClintoclj  5  Liti 
805;  Chiles  v.  SUphens^  1  A.  E.  Marsh.  888;  JLong  v.  MorUmj  2 
Id.  40.  See  also  2  Tidd's  Practioe,  1038;  Johnaon  ▼.  FuUerUm^ 
44  Pa.  St.  466. 
Petition  dismissed. 


WbITOF  PmBMHION  KATBI  ElBUUTlD  by  tmnfalg  OOt  aQ  tMBOti  st  Will 

«r  mttsaaice,  whether  fbey  entered  before  or  after  the  oomnwiinnmnent  of  the 
Mtioni  Mattox  y.  Heiin,  15  Am.  Deo.  6i. 

Thb  pbingipal  gabb  was  oitxd  in  SmUh  y.  PreUff,  22  Wis.  666^  to  the 
point  that  a  writ  of  poesefluon  ehonld  not  he  ezeoated  against  one  in  poaMs- 
iioii  at  the  time  the  suit  was  commenoed,  nor  against  one  who  enters  into 
posseesion  dozing  the  pendency  of  the  soit^  where  sooh  persait  ^  either  ease, 
claima  nnder  an  adyezae,  panunoont  titles 


Stbtbnb  V.  SrEvinra. 

110  AXUN,  146.J 

Doonmra  or  "Btiajottm  as  Afpubd  to  Nona  Gimr  job  PuBOHAsa* 
MONST. —  Where  one  pordiases  a  pieoe  of  land  with  a  dwelling-hoaae 
thereon,  and  on  the  day  of  receiying  his  deed  borrows  money,  whioh  he 
applies  in  part  payment  tiierefor,  and  shortly  afterwards,  on  the  same 
day,  ezeoates  a  note  for  the  money  so  borrowed,  the  note  is  to  be  re- 
garded as  relating  back  to  the  time  of  the  aotoal  loan,  and  aa  an  eTJsting 
debt  at  the  time  of  the  porohase. 

HOMXSTBAD    OAMVOT    BK    ClAIMBD    WHBBB    PnBOHAS^MOKBT    IB    UbPAU)^ 

WHEN.  — If  the  purchaser  of  land  with  a  dwelling-hoase  thereon  on  the 
day  of  receiying  his  deed  borrows  money,  which  he  applies  in  part  pay- 
ment therefor,  and  shortly  afterwards,  on  the  same  day,  ezeoates  a  note 
for  the  money  so  borrowed,  and  judgment  is  sabseqnenUy  recovered  npoa 
the  note,  and  ezeontion  levied  upon  the  premises,  the  tenant  cannot 
claim  a  homestead  therein  as  against  the  title  acquired  by  the  demand* 
ant  under  his  lovy. 
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Wbit  of  entry  to  recover  a  piece  of  land  with  a  dwelling- 
house  thereon  in  Marlborough.  On  April  1,  1856,  at  ten 
o'clock  in  the  forenoon,  the  tenant  received  a  deed  of  the 
premises,  and  on  the  same  day  moved  into  the  house  with  his 
family.  On  the  morning  of  the  same  day  the  demandant  lent 
some  money  to  the  tenant,  which  iltb  latter  paid  to  his  grantor 
at  the  time  of  receiving  his  deed,  as  part  of  the  considera- 
tion. At  about  one  o'clock  in  the  afternoon  of  the  same 
day  the  tenant  executed  to  the  demandant  two  notes  for  the 
money  so  borrowed,  upon  which  the  demandant  subsequently 
recovered  judgment,  and  levied  his  execution  upon  the  prem« 
ises.  Judgment  was  rendered  for  the  demandant,  subject  to 
an  estate  of  homestead  in  the  tenant.    Demandant  appealed. 

T.  H,  StoeetseTj  for  the  demandant. 
31  C,  Surd,  for  the  tenant. 

The  Court.  On  the  peculiar  facts  of  this  case,  we  think 
the  debt  on  which  the  demandant  recovered  judgment,  and 
for  which  he  obtained  execution,  which  he  levied  on  the  de- 
manded premises,  must  be  regarded  as  a  debt  contracted  pre- 
vious to  the  purchase  of  the  demanded  premises;  and  that  the 
tenant  cannot  claim  a  homestead  therein  under  statutes  of 
1855,  c.  238,  as  against  the  title  acquired  by  the  demandant 
under  his  levy.  The  money  was  clearly  lent  by  the  demand- 
ant previous  to  the  purchase  of  the  estate,  because  it  was  in- 
tended to  be  used,  and  was  in  fact  appropriated,  to  complete 
the  purchase  and  obtain  the  delivery  of  the  deed.  The  giving 
of  the  notes  on  the  same  day  for  the  amount  lent  cannot  he 
considered,  under  the  circumstances  of  this  case,  as  a  pay- 
ment of  the  loan,  or  as  the  contracting  of  a  new  debt.  There 
was  in  fact  but  a  single  transaction;  the  notes  were  given  only 
as  evidence  of  the  amount  of  the  loan,  and  must  be  regarded 
as  relating  back  to  and  constituting  a  part  of  the  rea  geatw  at- 
tending the  negotiation  between  the  parties. 

Judgment  for  the  demandant. 


Relation,  DoonoNX  of,  QmnssLALLYi  See  extended  note  to  Jadaon  v. 
Ramsay,  15  Am.  Deo.  2i6-255. 

DxBT  voa  PuBGBjjn-MoincT  ov  Homestead  is  kot  Debt  OoHTRAon» 
AiTBB  PuBOHASE  of  the  homeetead  so  as  to  render  the  property  exempt  aa 
lo  looh  debt:  CkHtt^y.  Dyer,  81  Am.  Bee.  488;  and  note  497. 


G32  WiLLARD  t;.  Kimball.  [Mosa. 

WiLLAED  V.  Kimball. 

no  AllSN,  21L] 

AonoN  oAmroT  bb  Mazntaikxd  bt  OwinsB  of  Goods  aoaihst  Shebhv,  or 
his  deputy  personally,  for  taking  sncfa  goods  under  a  writ  of  repleva 
against  another  person  hav^  them  in  posaesBion. 

Fazluax  of  Plaintiff  ts  Eeplevin  to  Maiktain  his  AcnoK  will  not 
render  the  officer  who  served  the  writ  liable  in  damages  to  the  defend- 
ant^ or  to  any  other  person  who  may  have  a  claim  to  the  replevied  prop- 
erty. 

ItiFLsyiir — QxTESTiON  OF  Profxbtt,  how  Tried.  — By  the  English  law,  if 
the  defendant  in  replevin  claim  property  in  the  goods  or  chattels  de- 
scribed in  the  writ)  the  officer  cannot  lawfully  deliver  them  to  the  plain- 
tiff nntil  the  question  of  property  has  been  determined  in  his  favor  on  a 
writ  of  de  proprietate  probanda,  sued  out  by  him.  In  MassaohusettSi  ih» 
question  of  property  is  to  be  tried  in  the  replevin  suit. 

Kbxspass  is  Maintainable,  under  English  Law,  aoainst  Offiokr  Sbrt- 
INO  Writ  of  Replevin  and  delivering  goods  and  chattels  to  the  plain- 
tiff where  the  defendant  in  replevin  claims  property  in  them,  and  ths 
plaintiff  has  not  sued  out  his  writ  of  de  proprietate  probanda, 

Thb  facts  are  stated  in  the  opinion. 

O.  A.  Samerby,  for  the  plaintiff. 

T.  J7.  SweeUer  and  J.  Nickeraonj  for  the  defendant. 

By  Court,  Metgalf,  J.  This  is  an  action  of  tort  in  which 
the  defendant,  sheriff  of  Middlesex,  is  sued  for  the  T)onyer8ion 
by  his  deputy  of  220  tons  of  coal,  the  property  of  the  plaintiff. 
The  defendant's  answer  denies  that  the  coal  was  the  property 
of  the  plaintiff,  and  also  alleges  that  his  deputy  took  posses- 
sion of  the  coal  on  a  writ  of  replevin  in  favor  of  Sinnickson 
and  Glover  of  Philadelphia,  against  WilUam  A.  Knowles, 
which  action  of  replevin  was  entered  in  the  superior  court 
in  Middlesex,  and  was  pending  there  when  said  answer  was 
filed. 

At  the  trial  of  the  present  case  in  the  superior  court  in  this 
county  it  was  ruled  that  the  action  could  not  be  maintained, 
and  a  verdict  was  returned  for  the  defendant.  The  plaintiff 
alleged  exceptions  to  this  ruling,  and  an  elaborate  argument 
has  been  had  upon  the  complicated  evidence  contained  in  the 
bill  of  exceptions  as  to  the  legal  ownership  of  the  coal.  But 
we  are  neither  required  nor  inclined  to  examine  the  question 
of  ownership;  because,  if  we  were  satisfied  that  the  plaintiff  is 
the  legal  owner  of  the  coal,  we  deem  it  clear,  on  the  papers  in 
the  case,  that  he  has  no  legal  cause  of  action  against  the  de- 
fendant or  against  his  deputy.    And  it  is  not  material  whether 
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the  judge  of  the  superior  court  took  or  did  not  take  this  ground 
of  defense  into  consideration  when  he  ruled  that  the  action 
could  not  be  maintained. 

The  papers  show  the  facts  alleged  in  the  defendant's  an- 
swer to  be  true;  that  a  writ  of  replevin  in  due  form  of  law  was 
put  into  the  deputy's  hands,  sued  out  by  the  persons  named 
in  the  answer,  against  William  A.  Knowles,  in  whose  posses- 
sion the  coal  then  was,  and  that  the  deputy  served  that  writ 
in  all  particulars  in  the  manner  prescribed  by  law,  taking  the 
coal  from  the  possession  of  Knowles.  This  shows  a  justifica- 
tion of  the  deputy  in  serving  the  writ.  Neither  he  personally, 
nor  the  defendant,  whose  deputy  he  is,  can  be  held  liable  in 
damages  to  this  plaintiff  for  that  service,  even  though  it  could 
be  proved  that  the  plaintiffs  in  that  action  of  replevin  had  no 
rightful  claim  to  the  coal,  and  that  this  plaintiff  was  sole 
owner  of  it.  The  deputy  did  what  his  precept  commanded 
him  to  do,  and  nothing  more.  What  the  result  of  that  action 
of  replevin  was  we  are  not  informed,  and  need  not  know, — 
whether  it  is  still  undecided,  or  whether  judgment  has  been 
rendered  for  the  defendant  in  replevin.  There  can  be  no  pre- 
tense, we  think,  that  the  failure  of  a  plaintiff  in  replevin  to 
maintain  his  action  renders  the  officer  who  served  the  writ 
liable  in  damages  to  the  defendant,  or  to  any  other  person 
who  may  have  a  claim  to  the  replevied  property. 

By  the  English  law,  if  the  defendant  in  replevin  claim  prop- 
erty in  the  goods  or  chattels  described  in  the  writ,  the  officer 
cannot  lawfully  deliver  them  to  the  plaintiff  until  the  ques- 
tion of  property  has  been  determined  in  his  favor  on  a  writ  de 
proprietate  jtrohanday  sued  out  by  him:  Dalton  on  Sheriffs,  435; 
8  Stephens's  Nisi  Prius,  2487,  2488;  5  Dane  Abr.  526.  And 
authorities  were  cited  by  the  plaintiff's  counsel  which  show 
that  trespass  is  maintainable  against  the  officer  if  he,  in  such 
case,  serves  the  writ  and  delivers  the  goods  or  chattels  to  the 
plaintiff.  But  as  we  have  no  such  law,  these  authorities  do 
not  aid  the  plaintiff.  By  our  law  the  question  of  property  is 
to  be  tried  in  the  replevin  suit. 

In  Hallett  v.  Byrtj  Carth.  381, — which  was  an  action  of 
trespass  for  taking  the  plaintiff's  cows,  and  in  which  the  de- 
fendant pleaded  that  he,  as  an  officer,  took  them  on  a  writ  of 
replevin, — there  is  a  dictum  of  Lord  Holt,  which,  in  our  judg- 
ment, states  the  law  correctly.  "  There  is,"  said  he,  "  a  differ- 
ence between  a  replevin  and  other  process  of  law,  with  respect 
to  the  officers;  for  in  replevin  they  are  expressly  commanded 
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what  to  take  in  specie;  but  in  writs  of  execution  the  words  are 
general,  namely,  to  levy  of  the  goods  of  the  party,  and  therefore 
it  is  at  their  peril  if  they  take  another  man's  goods;  for  in 
that  case  an  action  of  trespass  will  lie/'  And  the  supreme 
court  of  New  York  has  decided  in  the  case  of  Fogter  y.  Pettu^ 
bonej  20  Barb.  850,  that  trespass  cannot  be  maintained  by  the 
owner  of  goods  against  a  sheriff  for  taking  them  under  and 
pursuant  to  a  writ  of  replevin  against  another  person  having 
them  in  possession.  In  Bac.  Abr.,  tit.  Trespass,  G,  1,  and 
Trover,  D,  Hallett  v.  Byrtj  supra,  is  oited  to  the  position  that 
neither  trespass  nor  trover  will  lie  against  an  officer  for  taking 
on  a  writ  of  replevin  the  goods  therein  specified  as  the  prop- 
erty of  A,  though  they  may  have  been  the  property  of  B:  See 
also  Vin.  Abr.,  tit.  Trespass,  F,  a,  2,  F,  a,  4. 

Whether  an  officer  would  be  liable  to  the  true  owner  of 
goods  if,  on  a  writ  of  replevin  commanding  him  to  take  them 
from  the  possession  of  the  defendant  in  replevin,  he  should 
take  them  from  such  owner,  or  from  some  other  person,  is  not 
a  question  now  before  us:  See  Shipman  v.  Clarke  4  Denio,  446 
[47  Am.  Dec.  264];  and  Stimpsony.  Reynolds^  14  Barb.  608. 

Exceptions  overruled. 

Offickb  js  Replevin  mat  Take  Paofebtt  Dbsobibed  ni  Writ  from 
the  poBseBsion  of  a  stranger  to  whom  it  belangs,  and  he  is  joatifled  by  his 
writ;  but  the  party  in  whoee  behalf  the  writ  isaned  ia  answerable  for  the 
wrong  done:  Shipman  v.  Clarke  47  Am.  Dec  264»  and  note  265;  note  to  Mar- 
shaU  V.  Davis,  19  Id.  468. 

Claim  of  Propsbtt,  when  Made  in  Rbflevin,  mitst  be  Tried  before 
the  property  can  be  removed  or  the  defendant  dispossessed:  LUher  v.  Pier- 
mm,  20  Am.  Deo.  612;  and  previons  to  the  amendment  of  the  statate  rela- 
tive  to  replevins,  the  trial  of  such  claim  in  New  York  was  had  on  a  writ 
de  proprietale  probanda:  See  note  to  same  case,  p.  616. 

Citations  or  Prinoipal  Case.  —  In  each  of  the  following  cases  the  prin- 
cipal one  was  cited;  not,  however,  as  strictly  sustaining  the  points  stated,  bat 
more  to  call  attention  to  the  fact  that  they  were  suggested  by  the  principal 
case,  though  not  directly  passed  upon  in  it.  One  whose  possession  of  goods 
is  merely  colorable  cannot  maintain  an  action  against  an- officer  for  taking 
them  npon  a  writ  of  replevin  against  the  trne  owner:  BUUnffs  v.  JTiomas,  1 14 
Mass.  573.  And  an  officer  who  has  taken  property  npon  a  writ  of  replevin 
cannot  justify  as  against  its  owner  without  showing  that  he  took  it  from  the 
possession  of  the  person  named  as  defendant  in  the  replevin  writ:  Id.  574. 
One  whose  property  has  been  replevied  by  a  writ  against  his  agent  or  his 
bailee  can  retake  it  by  replevin  from  the  plaintiff  in  the  first  action,  even 
during  the  pendency  of  that  action.  But  he  must  wait  until  the  transfer  by 
the  sheriff  has  been  completed;  for  while  the  property  is  in  his  hands,  and 
he  is  aotnally  engaged  in  transferring  it  to  the  possession  of  the  defendant^  it 
is  <»  autodia  kgU,  and  the  officer  cannot  be  distairbed  while  making  the  trans* 
firs  WhUer.  DMm,  113  Id.  407. 
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mo  allsh,  solj 

Bbtaht,  bt  Brtiszmo  nrro  bis  Mastxb'b  Sxrvics,  AflsiniBS  All  Risks 
OF  That  Ssbyigx  which  the  master  cannot  control,  including  those  aris- 
ing £rom  the  negligence  of  his  f eUow-servantt.  Thns  risks  from  the  neg- 
li^Doe  of  a  Bwitohnian»  like  those  from  the  negligence  of  the  engineer 
and  other  servants  in  charge  of  a  railroad  train,  come  within  the  role. 

Who  asm  Fkllow-sxbvasts.  —  Where  one  servant  is  injured  by  the  negli- 
gence of  another,  it  is  immaterial  whether  he  who  canses  and  he  who 
sustains  the  injury  are  or  are  not  engaged  in  the  same  or  similar  labor, 
or  in  positions  of  ^ual  grade  or  authority.  If  th^  are  acting  together 
under  one  master  in  carrying  out  a  common  object,  they  are  fellow-ser- 
▼ants.    Thus  one  who  repairs  cars  and  a  switchman  are  fellow-servants. 

MJMFxtL  IS  Bound  to  Usb  Ordznabt  Oabm  in  FsoviDiNa  SuiTABLa 
SKKUVfUJOEB,  engines,  tools,  and  apparatus,  and  in  selecting  proper  ser- 
vaats,  and  is  liable  to  any  of  their  fellow-servants  for  his  negligence  in 
these  respects.  And  it  makes  no  difference  whether  the  master  is  an  in- 
dividual or  a  corporation;  in  either  case,  he  is  responsible  to  his  servants 
for  his  own  negligence,  but  not  for  that  of  their  fellow-servants. 

ftoXiB  THAT  Master  is  not  Liablb  iob  Injubub  to  Skbvant  bt  Nequ- 
OXNOH  OF  Fkllow-skbyant  has  been  upheld  in  Massachusetts  under  a 
great  variety  of  cironmstanoes.    See  illustrations  in  this  case. 

That  Mastxb  was  Nioliobnt  in  Ehplotino  Habitual  Dbunkabd  as 
SwrrcHHAN,  thereby  occasioning  an  moadtfot,  is  a  question  for  the  jury. 

Railroad  Oobtoration  is  not  Liablb  to  Pbbson  Ekploted  bt  It  to 
Repair  ns  Cars,  for  a  personal  injury  arising  from  the  negligence  of  a 
switchman  in  failing  to  properly  adjust  a  switch  upon  the  track  over 
which  he  is  carried  by  the  corporatian,  free  of  charge,  between  his  home 
and  the  place  of  his  work,  provided  the  company  has  used  due  care  in 
the  selection  of  the  switchnvm. 

Kailroad  Compant  is  Liablb  to  Person  Bmploted  bt  It  to  Repair  m 
Oars,  for  a  personal  injury  arising  from  the  negligence  of  a  switchman 
in  failing  to  perf onn  his  duty,  where  the  switchman  is  an  habitual  drunk- 
ard, and  this  fsot  was  known,  or  ought  to  have  been  known,  to  the  com- 
pany, and  the  Injury  resulted  from  his  intoxication. 

TLMnrrar  must  Provb  Dub  Oabb  on  bis  Own  Part  in  order  to  ntMnfaLin 
an  aotion  to  reoover  dunages  lor  a  personal  injuiy  caused  by  the  negli- 
gence of  another. 

Tort  to  recover  damages  for  a  personal  injury.  At  the  trial, 
the  plaintifif  in  his  opening  stated  that  he  expected  to  prove 
certain  facts,  which  were  substantially  as  follows:  That  the 
plaintifif  was  employed  by  the  defendants  as  a  carpenter  in 
their  repair-shop;  that  he  lived  about  four  miles  from  wher« 
he  was  employed  to  work  in  repairing  gravel-cars;  that  the 
company  agreed  to  carry  him  back  and  forth  free  of  expense; 
that  the  plaintifif  had  no  control  whatever  over  the  trains;  and 
that  the  plaintifif,  while  being  carried  one  day  from  his  work 
upon  a  flat  platform-car,  was  injured  under  the  following  oir* 
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cumstances:  The  car  had  do  seats,  sides,  or  railing,  and  was 
pushed  by  an  engine,  the  tender  of  the  engine  being  between 
the  engine  and  the  car.  When  the  train  reached  its  stopping- 
place  this  platform-car  was  detached  from  the  tender,  while  the 
train  was  in  motion,  for  the  purpose  of  having  the  car  switched 
off  upon  a  side-track  and  allowing  the  tender  and  engine  to 
follow  on  a  different  track  to  the  engine-house.  To  do  this  it 
was  necessary  for  the  switchman  to  shift  the  track  before  the 
car  arrived  at  the  switch,  and  after  this  car  had  passed  upon 
the  side-track,  to  change  the  track  back  again  so  as  to  permit 
the  tender  and  engine  to  pass  upon  the  main  track.  When  the 
car  was  in  the  proper  place,  the  switchman  employed  by  the 
defendants  failed  to  change  the  switch,  and  in  attempting  to 
do  so  left  the  switch  about  half-way  between  the  two  tracks,  so 
that  if  the  car  had  proceeded  its  whole  length  it  would  have 
run  off  the  track  and  exposed  the  plaintiff  to  great  injury. 
Seeing  this,  the  brakeman  immediately  attempted  to  stop  the 
car,  to  prevent  its  running  off  the  track.  Its  speed  was  so 
greatly  and  suddenly  checked  that  the  tender  and  engine 
came  upon  it,  and  the  plaintiff,  who  was  sitting  upon  the  floor 
of  the  car,  in  the  use  of  due  care,  was  thrown  therefrom  upon 
the  track,  and  the  tender  passed  over  his  right  leg,  crushing  it, 
and  rendering  amputation  necessary.  The  plaintiff  furUier 
expected  to  prove  that  the  switchnian  had  been  employed  at 
this  switch  by  the  defendants  for  two  years  immediately  prior 
to  said  injury;  that  he  was  of  grossly  intemperate  habits,  and 
an  habitual  drunkard;  that  he  was  grossly  intoxicated  at  the 
time  of  the  accident,  which  vas  the  reason  why  he  could  not 
change  the  switch,  and  so  placed  it  that  the  car  would  have 
run  off  the  track  if  it  had  not  been  stopped;  that  when  first 
employed  by  the  defendants  he  had  the  reputation  in  the  com- 
munity where  the  accident  occurred  and  where  he  lived  of 
being  a  man  of  grossly  intemperate  habits,  and  an  habitual 
drunkard;  and  that  while  in  their  employment  he  was  drunk 
every  night.  It  seems,  however,  that  the  plaintiff  had  no 
knowledge  of  the  switchman  or  his  habits  until  after  the  acci- 
dent. The  judge  stated  that  he  was  in  doubt  whether,  if  these 
faqts  were  proved,  the  plaintiff  would  be  entitled  to  recover* 
The  case  was  reserved,  by  consent  of  the  parties  thereto,  for 
the  determination  of  the  whole  court. 

G.  A,  Somerhyy  for  the  plaintiff. 

J.  O.  Abbott  and  C.  M.  EUiSy  for  the  defendants. 
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By  Court,  Gray,  J.  The  case  presented  by  this  report  is  to 
be  determined  by  the  application  of  rules  now  too  well  estab- 
lished to  require  an  elaborate  statement  of  the  reasons  on 
which  they  are  founded,  or  an  extended  examination  of  the 
authorities  by  which  they  are  supported. 

A  servant,  by  entering  into  his  master's  service,  assumes  all 
the  risks  of  that  service  which  the  master  cannot  control,  in- 
cluding those  arising  from  the  negligence  of  his  fellow-servants. 
In  case  of  an  injury  of  one  servant  by  the  negligence  of  an- 
other, it  is  immaterial  whether  he  who  causes  and  he  who  sus- 
tains the  injury  are  or  are  not  engaged  in  the  same  or  similar 
labor,  or  in  positions  of  equal  grade  or  authority.  If  they 
are  acting  together  under  one  master  in  carrying  out  a  com- 
mon object,  they  are  fellow-servants.  The  master,  indeed,  is 
bound  to  use  ordinary  care  in  providing  suitable  structures, 
engines,  tools,  and  apparatus,  and  in  selecting  proper  servants, 
and  is  liable  to  other  servants  in  the  same  employment,  if 
they  are  injured  by  his  own  neglect  of  duty.  But  it  makes 
no  difference  whether  the  master  is  an  individual  or  a  corpora- 
tion; in  either  case  he  is  responsible  to  his  servants  for  his 
own  negligence,  but  not  for  that  of  their  fellow-servants. 

The  first  attempt  to  hold  a  master  responsible  to  one  servant 
for  the  negligence  of  another  was  made  in  England  less  than 
thirty  years  ago,  and  was  defeated  by  the  judgment  of  the 
court  of  exchequer:  Priestley  v.  Fowler^  8  Mees.  &  W.  1.  Not 
long  afterwards  a  similar  attempt  was  made  in  this  court,  with 
the  like  result,  as  announced  in  an  elaborate  opinion  of  the 
late  chief  justice:  Farwell  v.  Boston  and  Worcester  R.  iZ.,  4 
Met  49  [38  Am.  Dec.  889].  Many  other  cases  followed  in 
Great  Britain,  in  which  the  English  courts  uniformly  main- 
tained the  same  doctrine,  but  the  Scotch  judges  were  less 
consistent.  At  last  two  cases  were  brought  by  appeal  from 
the  courts  of  Scotland  to  the  House  of  Lords,  there  argued 
by  the  ablest  counsel,  and  after  deliberate  advisement  and 
careful  examination  of  all  the  English  and  Scotch  cases  and 
of  the  opinion  of  Chief  Justice  Shaw,  decided,  according  to 
the  unanimous  opinion  of  lords  Cranworth,  Chelmsford, 
Brougham,  and  Wensleydale,  in  favor  of  the  master,  upon 
principles  of  general  jurisprudence,  applicable  alike  to  Eng- 
land and  Scotland:  Bartonshill  Coal  Co.  v.  Reidy  3  Macq.  266, 

800.  In  the  quaint  phrase  of  the  reporter,  ^^  Reid  and  Mc< 
Guire  were  both  victims  of  the  same  accident,  which,  though 
melancholy,  has  settled  the  law":  BartonshiU  Coal  Co,  v.  Reid^ 

801,  note. 
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In  thiB  court,  the  rule  has  been  upheld  under  a  great  variety 
of  circumstances.  A  railroad  corporation  has  been  held  not 
to  be  liable  to  an  engineer  on  a  train  for  an  accident  from  the 
negligence  of  a  switchman:  Farwell  v.  Boston  and  Worcester 
R.  /?.,  supra;  nor  to  one  brakeman  for  the  negligence  of  another 
on  a  different  train:  Hayes  v.  Western  R,  /?.,  3  Cush.  270.  So 
a  woman  working  in  a  manufactory  cannot  maintain  an  action 
against  the  corporation  owning  it  for  an  injury  occasioned  by 
the  negligence  of  the  superintendent:  Alhro  v.  Agawam  Canal 
Co.,  6  Id.  75.  A  railroad  corporation  has  been  held  not  to  be 
responsible  in  damages  for  an  injury  to  an  apprentice  in  its 
machine-shop,  while  acting  as  fireman  on  a  train,  for  a  defect 
in  a  switch,  where  no  want  of  ordinary  care  on  the  part  of  the 
corporation  was  8ho?m:  King  v.  Boston  and  Worcester  R.  i2.,  9 
Id.  112;  nor  to  a  laborer  employed  to  repair  the  road-bed, 
while  being  carried  to  his  place  of  work,  by  the  negligence  of 
those  in  charge  of  the  train:  OiUshannon  y.  Stony  Brook  R.  R.^ 
10  Id.  228;  nor  to  a  carpenter  carried  over  the  railroad  to  re- 
pair its  fences,  bridges,  and  switch  frames,  by  negligence  of  the 
engineer,  or  of  servants  whose  duty  it  was  to  inspect  the  axles 
of  the  cars:  Seaver  v.  Boston  and  Maine  R.  iZ.,  14  Gray,  466. 

These  cases,  especially  those  of  Gillshannon  and  Seaver, 
cannot  be  distinguished  in  principle  from  the  present.  In 
epch  of  those  two,  as  in  this,  the  plaintiff's  work  did  not  begin 
until  his  arrival  at  his  destination;  and  in  this,  as  ia  those^ 
the  work  was  upon  the  structures,  means,  or  instruments  with 
which  the  defendants  were  to  carry  on  their  business  of  com- 
mon carriers,  the  workman  paid  nothing  for  his  passage,  and 
the  object  of  the  defendants  in  carrying  him  was  to  got  him 
to  his  place  of  work.  Risks  from  the  negligence  of  a  switch- 
man, like  those  from  the  negligence  of  the  engineer  and  other 
servants  in  charge  of  the  train,  must  or  should  have  been  con- 
templated by  the  plaintiff  as  incident  to  the  employment 
which  he  had  undertaken.  The  case  of  Russell  v.  Hudson 
River  R.  R.,  17  N.  Y.  134,  is  to  the  same  effect.  And  the  cases 
in  the  House  of  Lords  above  cited  were  actions  against  a 
mining  company  for  injuries  occasioned  to  miners,  who  worked 
in  the  mine  all  day,  by  the  negligence  of  the  man  who  let 
them  down  in  the  morning  and  drew  them  up  at  night. 

The  plaintiff  was  therefore  a  fellow-servant  of  the  switch- 
man, and  not  entitled  to  recover  of  their  common  master  for 
any  injury  occasioned  by  the  negligence  of  the  switchman,  or 
other  servant  in  the  same  employment. 
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Bnt  it  is  quite  as  well  settled,  both  in  England  and  America, 
that  a  master  is  bound  to  use  ordinary  care  in  providing  his 
structures  and  engines  and  in  selecting  his  servants,  and  is 
liable  to  any  of  their  fellow-servants  for  his  negligence  in  this 
regard:  Tarrant  y.Webbj  18  Com.  B.  797;  Bartonshill  Coal  Co. 
V.  Reid,  3  Macq.  272,  287,  288;  Ormond  v.  Holland,  El.  B,  &  B. 
102;  Weeins  v.  Mathieson,  4  Macq.  215;  Clarke  v.  Holmes^  7 
Hurl,  &  N.  937,  affirming  S.  C,  6  Id.  349;  Keegan  v.TFestem 
R,  R,,  8  N.  Y.  175  [59  Am.  Dec.  476];  Cayzer  v.  Taylor,  10 
Gray,  274  [69  Am.  Dec.  317];  Snow  v.  Housatonic  R.  R,,  8 
Allen,  441  [85  Am.  Dec.  720].  The  duty  of  selecting  fit  ser- 
vants belongs  to  the  master,  whether  the  master  is  an  indi- 
vidual or  a  corporation.  The  same  tests  of  the  liability  of 
masters  have  been  applied  to  corporations- as  to  individuals 
in  the  English  decisions  above  cited,  and  in  our  own  cases, 
from  Farwell's,  in  4  Metcalf,  to  Snow's,  in  8  Allen.  To  vary 
the  rule  in  the  case  of  corporations,  upon  the  ground  that  they 
must  always  act  by  servants  or  agents,  would  be  to  exempt 
them  from  liability  altogether. 

The  evidence  offered  by  the  plaintiff  at  the  trial  was  com- 
petent to  show  that  the  defendants  knowingly,  or  in  ignorance 
caused  by  their  own  negligence,  employed  an  habitual  drunk- 
ard as  a  switchman,  and  thereby  occasioned  the  accident.  Of 
the  sufficiency  of  this  evidence  a  jury  must  judge.  If  the 
plaintiff  can  satisfy  them  that  such  misconduct  or  negligence 
in  the  defendants  caused  the  injury,  and  that  he  himself  used 
due  care,  he  may  maintain  his  action. 

Case  to  stand  for  trial.  ^ 

BiOELOW,  C.  J.,  did  not  sit  in  this  case. 

Sebvant  AflsuitES  Risk  of  Ehplotmbht:  See  extended  note  to  BwmU  ▼. 
Lacofiia  N^g,  Ob.»  77  Am.  Dec.  222,  on  liability  of  master  for  injuries  to  ser- 
Tant  from  defective  machinery  or  material,*  where  the  subject  is  disonssed 
and  numerous  cases  cited;  NaahvUle  etcJt,  R.  Co,  v.  ElUoU,  78  Id.  606,  and 
note  thereto  514;  Mad  Rwer  etc,  R.  R.  Co.  v.  Barber,  67  Id.  312;  Snow  ▼. 
Houaatonk  R.  R.  Co,,  85  Id.  720,  and  notes. 

Who  arb  Fsllow-ssrtakts  in  Common  Emplotme2«T:  See  extended  note 
on  the  subject  to  Fox  ▼.  Sandford,  67  Am.  Dec  588^97. 

Mastkr's  Dutt  to  Sufplt  Suitablb  and  Sajb  MAOHnnEBT,  Applianox8» 
KTO. :  See  numerous  cases  cited  in  note  to  BuntU  ▼.  Laeofda  Ufg.  Co,,  Tl  Am. 
Dec.  222;  NashvUie  He  R.  R.  Co,  ▼.  ElUoU,  78  Id.  506,  and  note  514;  SmUhv. 
New  York  etc,  R.  R,  Co.,  75  Id.  305;  extended  note  to  liegeman  v.  WesUm 
R,  R.  Corp.,  64  Id.  522,  discussing  the  liability  of  carriers  of  passengers  for 
injuries  resulting  from  defects  in  their  vehicles  and  other  appliances.  Master 
must  exercise  diligence  and  care  in  the  selection  of  whatever  agencies  he  em- 
ploys, whether  animate  or  inanimate:  Noycs  v.  Smith,  65  Id.  222;  Snow  v. 
HomaUmic  R.  U.  Co.,  85  Id.  720.  and  xiotes. 
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Master's  Liabilitt  tob  Ikjitrt  to  Ssbyant  froh  Fbllow-sebvjlnt's 
KxoLioxNGB:  See  references  in  end  of  note  to  Bumell  v.  Laconia  Jffg.  Co,,  77 
Am.  Dec.  225;  numerous  cases  cited  in  note  to  Fox  v.  8anc(ford,  67  Id.  689; 
CConnell  v.  BcdUmore  etc.  B,  B,  Co,,  83  Id.  549,  and  note  653;  B^n  v.  Fowler, 
82  Id.  315,  and  note  321;  BrackeU  v.  LuMoee,  81  Id.  694,  and  note  696;  Naah" 
Me  etc  B.  B,  Co.  v.  BlUoU,  78  Id.  506,  and  note  614;  lUinoU  Cent  B.  B.  Co. 
▼.  Cox,  71  Id.  298;  Mad  Bwer  etc.  B.  B.  Co.  ▼.  Barber,  67  Id.  312;  Snow  ▼. 
HouaatorUe  B.  B.  Co.,  85  Id.  720,  and  notes. 

Railboad  OoiiFAirr  is  Liable  fob  Injubt  Caused  bt  Kboligshob  of  its 
SsBYANTS:  BJaekY.  CarroUion  B.  BCo.,e3  Am.  Dec  686,  and  note  689;  Mad 
Bhfer  etc.  B.  B.  Co,  t.  Barber,  67  Id.  812;  nnmerona  cases  cited  in  note  to  Fox 
▼.  Sand/ord,  67  Id.  689;  Noyee  y.  Smith,  66  Id.  222,  and  note  226,  citing 
nnmerous  cases.  Especially  does  the  rale  apply  to  an  incompetent  fellow- 
servant  who  waa  knowingly  or  negligently  employed  by  the  master:  Cayaer 
▼.  Taylor,  69  Id.  317;  Snow  v.  Housatonie  B.  B.  Co.,  85  Id.  720,  and  notes. 

Neougsncb— Plaintiff  must  Pbovb  Dub  Cabe:  Oakoffon  ▼.  Boai^neie, 
B.  B.  Co.,  79  Am.  Deo.  724;  note  to  Johnson  ▼.  Hudton  Bwer  B.  B,  Co.,  76 
Id.  383;  McOuHy  t.  Clarhe,  80  Id.  684,  and  note  688;  WUaon  v.  C%  qfCharlet- 
kwm,  86  Id.  693»  and  note;  Warren  t.  Fikhburg  B.  B.  Co.,  86  Id.  700,  and 
note. 

The  fbinoifal  oasb  was  cited  in  each  of  the  following  anthorities,  and 
to  the  point  stated:  The  master,  whether  a  natnzal  person  or  a  corporation. 
Is  boond  to  nse  reasonable  care  in  selecting  his  senrants,  and  in  keeping  the 
engines  with  which,  and  the  buildings,  places,  and  structores  in,  npon,  or 
over  which,  his  business  is  carried  on,  in  a  fit  and  safe  condition,  and  is  liable 
to  any  of  his  servants  for  injuries  suffered  by  them  by  reason  of  his  negligence 
in  this  respect:  BMen  v.  Fitchburg  Bailroad,  129  Mass.  276;  Moree  v.  Olendom 
Co.,  126  Id.  286;  Ford  t.  FUehburg  B.  B.  Co.,  110  Id.  269;  OUman  r.  Bottom 
B.  B.  Co.,  13  Allen,  440;  DanUY.  DetroUeU.  B.  B.  Co.,  20  Mich.  124.  And 
he  is  bound  to  use  such  care  both  in  procuring  and  maintaining  such  servants^ 
stmotures,  and  engines:  See  case  last  cited.  This  duty  of  the  master,  too^ 
is  so  far  personal  and  inalienable  that  responsibility  for  damages  caused  by 
the  negligent  discharge  of  it  exists,  although  the  master  in  discharging  it 
may,  for  his  own  convenftnoe,  act  through  other  servants:  DiUon  v.  Union 
PadJU  B.  B.  Co.,  3  DHL  323.  The  obligation  is  also  imposed  upon  him  of 
providing  a  suitable  place  in  which  the  servant,  being  himself  in  the  exercise 
of  due  care,  can  perform  his  duty  safely,  or  at  least  without  exposure  to  dan- 
gers that  do  not  come  within  the  obvious  scope  of  his  employment:  Coombe  v. 
J^ew  Be^ord  Cordage  Co.,  102  Mass.  684.  Bailroad  corporation  or  other  mas- 
ter is  not,  where  such  master  is  not  in  fault,  liable  for  an  injury  to  a  servant 
occasioned  by  the  negligence  of  a  feUow-servant:  Ladd  v.  New  Bedford 
B.  B.  Co.,  119'Id.  412;  Hodgkins  v.  Saetem  B.  B.  Co.,  119  Id.  421;  Walker  v. 
Boston  and  Maine  B.  B.,  128  Id.  11.  A  carpenter  employed  in  a  railroad  re- 
pair-shop is  a  fellow-servant  with  a  flagman  or  switchman;  Holden  v.  Fikh' 
burg  B.  B.  Co.,  129  Id.  272.  A  railroad  carpenter  is  a  fellow-servant  with  a 
railroad  superintendent:  Otbome  v.  Morgan,  130  Id.  102.  A  servant  assumes 
the  risks  incident  to  his  employment:  Oilman  t.  Sastem  B.  B.  Co,,  13  Allen, 
440.  Burden  of  proof  is  upon  plaintiff  to  show  that  servant  has' become  reck- 
less and  unfit  for  his  duty  since  his  employment,  if  such  fact  is  charged: 
Ikivia  V.  Detroit  etc  B.  B,  Co.,  20  Mich.  122.  The  doctrines  of  the  principal 
ease  were  followed  and  approved  in  Oilman  v.  Eastern  B.  B.  Co.,  13  Allen, 
440;  Ford  v.  Fitchburg  B.  B,  Co.,  110  Mass.  259;  Huddlestmi  t.  Lowell  Mar 
chine  Shop,  106  Id.  284;  Arkersou  v.  Dennison,  117  Id.  4n. 
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Farwell  V.  Mather, 

flO  Allen,  822.  J 

MXMOBANDUM  RSQUIBXD  BT  StaTITTE  OV  FbAHDS  TO  MAINTAIN  ACTION  ON 

Contract  tor  Salb  07  Ant  Interest  in  Land  must  Clearly  Show, 
either  by  itself  or  taken  in  connection  with  some  other  writing  contem- 
poraneous with  or  referred  to  in  the  mcmorandnm,  what  that  interest  is. 

Memorandum  Required  bt  Statute  or  Frauds  mat  be  Interpreted  bt 
Resort  to  Oral  Eyidence.  The  court  may  ascertain  by  such  evidence 
the  relations  of  the  parties  to  any  property  which  will  satisfy  the  terms 
of  the  memorandum,  but  the  writing,  whether  consisting  of  one  paper  or 
several,  must  describe  or  identify  the  subject  of  the  contract. 

Memorandum  in  Writing  Agreeing  to  Give  Certain  Sum  "for  the 
whole  property,  from  cellar  to  top,  including  lease,  press,  boiler  and 
engine,  type,  fixtures,  furniture,'*  etc.,  and  to  pay  a  certain  sum  quarterly 
until  the  principal  and  interest  are  paid,  and  ''in  addition  pay  over  the 
$1,215  to  be  received  from  P.,  and  the  proceeds  and  good- will  of  the  Times, 
all  of  which  sums  shall  be  deducted  from  "  the  gross  sum  to  be  paid,  is 
not  sufficient  to  take  the  contract  out  of  the  statute  of  frauds. 

Same.  — No  Achon  upon  Such  Contract  can  be  Supported  bt  Addition 
OF  Oral  Proof  that  Memorandum  was  Intended  to  Apply  to  an 
unexpired  lease  of  a  certain  building,  subject  to  a  certain  ground-rent, 
in  which  building  the  press  and  other  articles  were  situated  and  the 
Times  newspaper  was  printed;  that  P.,  had  agreed  and  bargained  with  the 
vendor,  in  consideration  of  $1,215,  for  a  release  and  conveyance  of  a 
small  portion  of  the  land  included  in  said  lease;  and  that  there  was  no 
other  building  anywhere  owned  or  held  by  the  vendor  under  a  lease  to 
which  the  description  would  apply. 

Contract  to  recover  damages  for  breach  of  an  agreement 
which  read  as  follows:  "We  will  give  you  sixteen  thousand 
five  hundred  dollars  for  the  whole  property,  from  cellar  to  top, 
including  lease,  press,  boiler  and  engine,  type,  fixtures,  furni- 
ture, etc.,  and  you  are  to  protect  us  in  the  possession  of  the 
same  from  all  parties.  We  will  pay  as  follows:  We  will  pay 
all  ground-rent  and  taxes,  and  pay  you  five  hundred  dollars 
quarterly  until  the  principal  and  interest  are  all  paid;  we  will, 
in  addition,  pay  over  to  you  the  twelve  hundred  and  fifteen 
dollars  to  be  received  from  John  C.  Pratt,  and  the  proceeds  of 
the  press  and  good -will  of  the  Times,  all  of  which  sums  shall 
be  deducted  from  the  sixteen  thousand  five  hundred  dollars. 
We  to  take  the  property  free  from  all  debts,  except  the  above 
sum,  and  you  to  pay  all  other  liabilities  up  to  the  time  of 
transferring  the  same  to  us,  except  the  ground-rent  from  April 
1,  1857,  which  we  are  to  pay.  J.  H.  and  F.  P.  Farwell  and 
Forest.  I  agree  to  accept  the  above  proposition.  O.  H.  Ma- 
ther." At  the  trial  the  plaintiffs  offered  to  prove  that  this 
agreement  was  made  and  delivered  on  April  21, 1857;  that  it 
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was  intended  by  the  parties  to  apply  to  a  lease  from  the  owner 
of  the  fee  of  a  buildiDg  on  State  Street,  Boston,  which  lease 
belonged  to  the  defendant;  that  of  the  term  created  by  the 
said  lease  th^re  remained  eight  years  unexpired;  that  the  lease 
was  subject  to  a  groand«rent,  reserved  by  it  to  the  owners  of 
the  fee;  that  in  the  building  so  leased  there  were  a  printing- 
press,  boiler,  engine,  type,  fixtures,  and  furniture,  and  that  a 
newspaper  called  the  Times  was  printed  and  published  in  said 
building;  that  Pratt,  before  making  said  agreement  declared 
on,  had  agreed  and  bargained  with  the  defendant  for  a  release 
and  conveyance  of  a  small  portion  of  the  land  included  in  said 
lease,  for  which  Pratt  agreed  to  pay  the  sum  of  $1,215;  that  at 
the  time  this  agreement  was  made  it  was  contemplated  by  the 
plaintiffs  and  the  defendant  that  the  plaintifiis  w^re  to  sell  the 
good-will  of  the  Times  newspaper  and  the  press  on  which  it 
was  printed;  and  that  there  was  no  other  building  anywhere 
held  or  owned  by  the  defendant  by  virtue  of  a  lease,  or  in  which 
he  had  any  interest,  which  contained  a  press  of  any  descrip- 
tion, a  boiler  or  engine,  or  types,  or  in  which  a  newspaper  called 
the  Times  was  printed  and  published,  or  for  any  interest  in 
in  which  Pratt  was  bound  or  had  agreed  to  pay  the  defend- 
ant or  any  one  $1,215.    This  evidence  was  offered  for  the  pur- 
pose of  showing  to  what  property  said  ^agreement  applied  and 
referred.    Plaintiffs  also  offered  to  prove  that  immediately  after 
the  execution  of  the  agreement  above  set  forth  they  and  the 
defendant  went  to  an  attorney,  and  directed  him  to  make  the 
proper  conveyances  to  carry  out  said  agreement;  that  said  con- 
veyances were  made  and  agreed  to  by  both  the  defendant  and 
the  plaintiffs,  and  in  which  said  lease  the  Times  newspaper, 
press,  boiler  and  engine,  and   fixtures  were  fully  described; 
but  that  said  conveyances  were  not  signed,  merely  because  it 
was  necessary  to  obtain  the  date  of  some  paper  referred  to 
therein;  and  that  before  such  date  was  obtained  the  defendant 
refused  to  perform  his  agreen^nt  and  sign  and  deliver  such 
conveyances.     Said  conveyances  were  produced  by  the  plain- 
tiffs and  offered  in  evidence,  for  the  purpose  of  pointing  out 
and  showing  to  what  the  agreement  sued  on  applied  and  had 
reference.    All  this  testimony  was  objected  to  by  defendant, 
who  contended  that  the  agreement  sued  on  was  insufficient  in 
law  to  bind  him;  that  it  could  not  be  ascertained  from  the 
agreement  itself  what  property  was  to  be  sold  and  conveyed; 
that  it  was  void  for  uncertainty;  that  it  did  not  comply  with 
the  requisitions  of  the  statute  of  frauds;  and  that  parol  evi- 
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denoe  could  not  be  received  for  any  of  the  purposes  for  which 
it  was  offered.  The  questions  arising  on  the  agreement  and  on 
the  cTidence  offered  by  the  plaintiffs  were  reserved  for  the  con- 
sideration of  the  whole  court. 

J.  O.  Abbott,  for  the  plaintiffs. 
G.  A,  Somerby,  for  the  defendant. 

By  Court,  Gray,  J.  The  memorandum  required  by  the 
statute  of  frauds  to  maintain  an  niction  on  a  contract  for  the 
sale  of  any  interest  in  land  must  clearly  show,  either  by  itself 
or  taken  in  connection  with  some  other  writing  contempora- 
neous with  or  referred  to  in  the  memorandum,  what  that  in- 
terest is.  The  court  may,  indeed,  for  the  purpose  of  interpreting 
the  memorandum,  put  itself  in  the  position  of  the  parties,  and 
ascertain  by  oral  evidence  their  relations  to  any  pn^rty 
which  would  satisfy  the  terms  of  the  memorandum;  but  seen 
in  the  light  of  these  circumstances,  the  writing,  whether  con- 
sisting of  one  paper  or  several,  must  describe  or  identify  the 
subject  of  the  contract. 

The  memorandum  on  which  the  plaintiffs  rely  describes  the 
thing  to  be  bought  and  sold  as  **  the  whole  property,  from  cel- 
lar to  top,  including  lease,  press,  boiler  and  engine,  type, 
fixtures,  furniture,"  etc.  '  If  it  is  allowable  (of  which  there  is 
some  doubt)  for  the  court  to  refer,  when  the  memorandum 
does  not,  to  the  instrument  of  lease  to  the  defendant,  in 
order  to  supply  the  duration  of  the  lease  mentioned  in  the 
memorandum,  the  difficulty  still  remains  that  the  memo- 
randum is  not  limited  to  property  owned  or  held  by  the  de- 
fendant, and  the  words  used  are  certainly  not  less  applicable 
to  the  whole  estate  than  to  a  leasehold  interest  in  it.  It  is 
*'  the  whole  property,  from  cellar  to  top,"  not  "  your  property," 
or  "  your  interest  in  the  property,"  which  is  to  be  bought  and 
sold.  It  is  not  described  as  "consisting  of,"  but  as  "includ- 
ing," the  lease,  printing-press,  fixtures,  and  furniture.  The 
agreement  of  Pratt  with  the  defendant,  as  stated  in  the  plain- 
tiffs' offer  of  evidence,  was  "  for  a  release  and  conveyance  of  a 
small  portion  of  the  land  included  in  said  lease";  but  even  if 
Pratt's  agreement  was  confined  to  a  leasehold  interest,  it  does 
not  follow  that  the  property  which  the  defendant  agreed  to  sell 
to  the  plaintiff  was  no  greater  estate.  The  stipulations  as  to 
payment  of  "  ground-rent "  are  not  expressed  with  such  defi- 
niteness  as  to  clear  up  the  ambiguity  of  the  principal  words 
of  description.    To  hold  such  a  memorandum,  which  does 
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not  show  whether  it  relates  to  an  estate  in  fee,  for  life,  or  for 
years,  sufficient  to  take  the  case  oat  of  the  statute  of  frauds, 
would  be  to  practically  do  away  with  the  statute,  and  to  dis- 
regard precedents  of  the  highest  authority:  Fitzmaurice  v. 
Bayley,  9  H.  L.  Cas.  78;  S.  C,  8  El.  &  B.  664;  Clinan  v.  Cooke, 
1  Schoales  &  L.  22;  Abeel  v.  Raddiff,  13  Johns.  297  [7  Am. 
Dec.  377] ;  Morton  v.  Dean.  13  Met.  385;  Waterman  v.  Meiga^ 
4  Cush.  497. 
Judgment  for  the  defendant. 


MB]fO&Ain>I7M  OV  AOBXEMBITT  lOB   SaLB  OP   LaNDS    BbQUIBXD  BT  StAT- 

XTTB  OF  Frauds  must  stftte  the  contract  with  rtsasonable  certainty,  bo  that 
the  snbstanee  of  it  may  be  nnderstood  from  the  writing  itself,  without  having 
reoonne  to  parol  proof:  Bailey  ▼.  Offden,  3  Am.  Dec.  509;  Sherhtime  v.  Shaw, 
S  Id.  47;  Meadows  t.  MeadmoB,  15  Id.  645;  Peltkr  ▼.  ColUm,  20  Id.  711,  and 
note  715;  note  to  Atwood  v.  CM,  26  Id.  662;  note  to  McOonneU  ▼.  BriOhari, 
65  Id.  668.  Bat  the  inBtmment  may  be  made  certain  by  reference  to  some- 
thing else,  whereby  the  terms  can  be  ascertained  with  reasonable  precision: 
Abed  Y.  Saddif,  7  Id.  377.  Bat  latent  ambiguities  may  be  explained,  and 
evidence  of  extrinsic  facts  will  sometimes  be  admitted  to  identify  the  person 
or  thing  intended,  or  the  quantity  of  interest:  MeCormell  v.  BrillhaH,  65  Id. 
661. 


Sweeny  v.  Old  Colony  and  Newport  R.  R  Co. 

[10  Allen,  868.J 

Im  Order  to  Maintain  Action  vor  Injttrt  to  Pbbson  or  Propertt  bt 
Reason  of  Ksgligbngb  or  Want  07  Dub  Garb,  there  must  be  shown 
to  exist  some  obligation  or  duty  towards  the  plaintiff^  which  the  defend- 
ant has  left  undischarged  or  imfulfilled.  This  is  the  basis  on  which  the 
cause  of  action  rests. 

Owner  of  Lakd  is  not  Bound  to  Protect  or  Provide  Safeguards  tor 
Wrong-doers.  So  a  trespasser  or  licensee  who  enters  on  premises  by 
permission  only,  without  any  enticement,  allurement,  or  inducement 
being  held  out  to  him  by  the  owner  or  occupant,  cannot  recover  damages 
for  injuries  caused  by  obstructions  or  pitfaUs. 

Owner's  LiABiLirr  for  Injuries  to  Persons  Coming  on  his  Premises.  — 
A  mere  passive  acquiescence  by  an  owner  or  occupier  in  a  certain  use  of 
his  land  by  others  involves  no  liability;  but  if  he  directly  or  by  implica- 
tion induces  persons  to  enter  on  and  pass  over  his  premises,  he  thereby 
assumes  an  obligation  that  they  are  in  a  safe  condition,  suitable  for  such 
use,  and  for  a  breach  of  this  obligation  he  is  liable  in  damages  to  a  person 
injured  thereby. 

Railroad  Company's  Liabilitt  for  Injuries  to  Persons  Attempting  to 
Cross  its  Track  at  Private  Crossing.  — Where  a  railroad  company 
have  made  a  private  crossing  over  their  track,  in  a  city,  allowed  the  pub- 
lic to  use  it  as  a  highway,  and  stationed  a  flagman  there  to  prevent  per- 
sons from  undertaking  to  cross  when  there  is  danger,  they  are  liable  in 


Jan.  1865.]    Swbent  v.  Old  Colony  etc.  R.  R.  Co.  645 

damages  to  one  who^  utdng  dae  caie,  is  induced  to  undertake  to  croas  by 
a  signal  from  the  flagman  that  it  is  safe,  and  who  is  injnred  by  a  collision 
which  occurs  through  the  flagman's  carelessness.  The  case  comes  within 
^  that  class  in  which  parties  have  been  held  liable  in  damages  by  reason  of 
having  held  out  an  invitation  or  inducement  to  persons  to  enter  upon  and 
pass  over  their  premises. 

Flagman  Charged  with  I>uty  07  Protxcting  Public,  at  a  place  con- 
structed and  used  as  a  public  way  by  great  numbers  of  people,  such  as  a 
private  railroad  crossing  in  a  city,  is  bound  to  indicate  to  persons  when 
it  is  safe  for  them  to  pass  as  weU  as  when  it  is  necessary  or  prudent  for 
them  to  refrain  from  passing. 

Party's  Liabiutt  tor  Neglect  in  Performahgb  of  Dutt  Voluntarilt 
AasuKED,  AND  NOT  IMPOSED  BT  RuLES  ov  Law.  —  If  a  persou  under- 
takes to  do  an  act  or  discharge  a  duty  by  which  the  conduct  of  others 
may  properly  be  regulated  and  govemec^  he  is  bound  to  perform  it  in 
such  manner  that  those  who  are  rightfully  led  to  a  course  of  conduct  or 
action  on  the  faith  that  the  act  or  duty  will  be  properly  performed,  shall 
not  suffer  loss  or  injure  by  reason  of  his  negligence.  The  liability  in  such 
cases  does  not  depend  on  the  motives  or  considerations  which  induced  a 
party  to  take  on  himself  a  particular  task  or  duty,  but  on  the  question 
whether  the  legal  rights  of  others  have  been  violated  by  the  mode  in 
which  the  charge  assumed  has  been  performed. 

Tort  to  recover  damages  for  a  personal  injury  sustained  by 
being  run  over  by  the  defendants'  cars,  while  the  plaintiff  was 
crossing  their  railroad  by  license,  on  a  private  way  leading 
from  South  Street  to  Federal  Street,  in  Boston.  This  private 
way,  called  Lehigh  Street,  was  made  by  the  South  Cove  Cor- 
poration for  their  own  benefit,  and  they  owned  the  fee  of  it. 
It  was  wrought  as  a  way,  and  buildings  were  erected  on  each 
side  of  it,  belonging  to  the  owners  of  the  way,  and  there  had 
been  much  crossing  there  by  the  public  for  several  years. 
The  defendants,  having  rightfully  taken  the  land  under  their 
charter,  not  subject  to  any  right  of  way,  had  made  a  con- 
venient plank  crossing,  and  kept  a  flagman  at  the  end  of  it  on 
South  Street,  partly  to  protect  their  own  property,  and  partly 
to  protect  the  public.  They  had  never  made  any  objection  to 
such  crossing,  so  far  as  it  did  not  interfere  with  their  cars  and 
engines.  There  were  several  tracks  at  the  crossing.  The  only 
right  of  the  public  to  use  the  crossing  was  under  the  license 
implied  by  the  facts  stated  above.  The  defendants  had  a  car 
at  their  depot,  on  the  day  of  the  accident,  which  they  had  oc- 
casion to  run  over  to  their  car-house.  It  was  attached  to  an 
engine  and  taken  over  the  crossing  to  a  proper  distance  beyond 
the  switch.  The  coupling-pin  being  taken  out,  and  the  engine 
reversed,  it  was  moved  towards  the  car-house  by  the  side-track. 
There  was  a  good  engineer  and  fireman  on  the  engine^  and  a 
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brakeman  on  the  car.  The  bell  was  constantly  rung,  and  the 
defendants  were  not  guilty  of  any  negligence  in  respect  to  the 
management  of  the  car  or  engine.  As  the  engine  and  car  were 
coming  from  the  depot,  the  plaintifiT,  with  a  horse  and  a  wagon 
loaded  with  empty  beer-barrels,  was  coming  down  South  Street 
from  the  same  direction.  There  was  evidence  tending  to  show 
that  as  he  approached  the  crossing,  the  flagman,  who  was  at 
his  post,  made  a  signal  to  him  with  his  flag  to  stop,  which  he 
did;  that  in  answer  to  an  inquiry  by  the  plaintiff  whether  he 
could  then  cross,  he  then  made  another  signal  with  nis  flag, 
indicating  that  it  was  safe  to  cross;  that  the  plaintiff  started 
across,  looking  straight  forwards;  that  he  saw  the  car  coming 
near  him  as  it  went  towards  the  car-house;  that  he  jumped 
forward  from  his  wagon;  and  that  the  oar  knocked  him  down 
and  ran  over  and  broke  both  his  legs.  The  car  struck  the 
fixre-wheel  of  his  wagon,  and  also  his  horse.  If  he  had,  how- 
ever, remained  in  his  wagon,  or  had  not  jumped  forwards,  or 
had  kept  about  the  middle  of  the  crossing,  he  would  not,  as 
the  evidence  showed,  have  been  injured  personally.  Defend- 
ants contended  that,  even  if  the  plaintiff  used  ordinary  care, 
and  if  the  flagman  carelessly  and  negligently  gave  the  signal 
that  be  might  cross,  when  in  fact  it  was  unsafe  to  do  so  on 
account  of  the  approaching  car,  the  plaintiff  was  not  entitled 
to  recover,  because  the  license  to  people  to  use  the  crossing 
was  not  a  license  to  use  it  at  the  risk  of  the  defendants,  but 
to  use  it  as  they  best  could  when  not  forbidden,  taking  care 
of  their  own  safety,  and  going  at  their  own  risk.  They  also 
contended  that,  if  the  flagman  made  a  signal  to  the  plaintiff 
that  he  might  cross,  he  exceeded  his  authority.  As  to  the 
care  used  by  the  plaintiff  and  the  flagman,  the  evidence  was 
contradictory,  and  the  judge  ruled,  for  the  purpose  of  taking 
a  verdict  upon  these  two  facts,  that  the  defendants  had  a  right 
to  use  the  crossing  as  they  did  on  this  occasion,  and  that  they 
were  not  bound  to  keep  a  flagman  there;  yet,  since  they  did 
habitually  keep  one  there,  they  would  be  responsible  to  the 
plaintiff  for  the  injury  done  to  him  by  the  car,  provided  he 
used  due  care,  if  he  was  induced  to  cross  by  the  signal  made 
to  him  by  the  flagman,  and  if  that  signal  was  carelessly  or 
negligently  made  at  a  time  when  it  was  unsafe  to  cross  on 
account  of  the  movement  of  the  car.  A  verdict  for  seven 
thousand  five  hundred  dollars  was  returned  for  the  plaintiff, 
and  the  case  was  reserved  for  the  consideration  of  the  whole 
court. 
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/.  G.  Abbott  and  P.  H.  8ear$^  for  the  defeiklaiits. 
S,  J.  T%oma8y  for  the  plaintiff. 

By  Coart,  Biesiow,  C.  J.  This  ease  has  been  presented  with 
great  care  on  the  part  of  the  learned  counsel  fbr  the  defend- 
ants, who  have  produced  before  us  all  the  leading  authorities 
bearing  on  the  question  of  law  which  was  reeerred  at  the  trial. 
We  have  not  found  it  easy  to  decide  on  which  side  of  the  line 
which  marks  the  limit  of  the  defendants'  liability  for  damages 
caused  by  the  acts  of  their  agents  the  case  at  bar  falls.  But 
on  careful  consideration  we  have  been  brought  to  the  conclu* 
sion  that  the  rulings  at  the  trial  were  right,  and  that  we  can- 
not set  aside  the  verdict  for  the  plaintiff  on  the  ground  that  it 
was  based  on  erroneous  instructions  in  matter  of  law. 
k  In  order  to  maintain  an  action  for  an  injury  to  person  or 
property  by  reason  of  negligence  or  want  of  due  care,  there 
must  be  shown  to  exist  some  obligation  or  duty  towards  the 
plaintiff,  which  the  defendant  has  left  undischarged  or  unful- 
filled. This  is  the  basis  on  which  the  cause  of  action  rests. 
There  can  be  no  fault  or  negligence  or  breach  of  duty  where 
there  is  no  act  or  service  or  contract  which  a  party  is  bound 
to  perform  or  fulfill.  All  the  cases  in  the  books  in  which  a 
party  is  sought  to  be  charged  on  the  ground  that  he  has  caused 
a  way  or  other  place  to  be  encumbered,  or  suffered  it  to  be  in 
a  dangerous  condition,  whereby  accident  and  injury  have  been 
occasioned  to  another,  turn  on  the  principle  that  negligence 
consists  in  doing  or  omitting  to  do  an  act  by  which  a  legal 
duty  or  obligation  lias  been  violated.  Thus  a  trespasser  who 
comes  on  the  land  of  another  without  right  cannot  maintain  an 
action  if  he  runs  against  a  barrier  or  falls  into  an  excavation 
there  situated.  The  owner  of  the  land  is  not  bound  to  protect  or 
provide  safeguards  for  wrong-doers.  Bo  a  licensee,  who  enters 
on  premises  by  permission  only,  without  any  enticement,  al- 
lurement, or  inducement  beiog  held  out  to  him  by  the  owner 
or  occupant,  cannot  recover  damages  for  injuries  caused  by 
obstructions  or  pitfalls.  He  goes  there  at  his  own  risk,  and 
enjoys  the  license  subject  to  its  concomitant  perils.  No  duty 
is  imposed  by  law  on  the  owner  or  occupant  to  keep  his  prem- 
ises in  a  suitable  condition  for  those  who  come  there  solely  for 
their  own  convenience  or  pleasure,  and  who  are  not  either  ex- 
pressly invited  to  enter  or  induced  to  come  upon  them  by  the 
purpose  for  which  the  premises  are  appropriated  and  occupied, 
or  by  some  preparation  or  adaptation  of  the  place  for  use  by 
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customers  or  passengers,  which  might  naturally  and  reason- 
ably lead  them  to  suppose  that  they  might  properly  and  safely 
enter  thereon. 

On  the  other  hand,  there  are  cases  where  houses  or  lands  are 
so  situated,  or  their  mode  of  occupation  and  use  is  such,  that 
the  owner  or  occupant  is  not  absolved  from  all  care  for  the 
safety  of  those  who  come  on  the  premises,  but  where  the  law 
imposes  on  him  an  obligation  or  duty  to  provide  for  their 
security  against  accident  and  injury.  Thus  the  keeper  of  a 
shop  or  store  is  bound  to  provide  means  of  safe  ingress  and 
egress  to  and  from  his  premises  for  those  having  occasion  to 
enter  thereon,  and  is  liable  in  damages  for  any  injury  which 
may  happen  by  reason  of  any  negligence  in  the  mode  of  con* 
structing  or  managing  the  place  of  entrance  and  exit.  So  the 
keeper  of  an  inn  or  other  place  of  public  resort  would  be  liable 
to  an  action  in  favor  of  a  person  who  suffered  an  injury  in 
consequence  of  an  obstruction  or  defect  in  the  way  or  passage 
which  was  held  oat  and  used  as  the  common  and  proper  place 
of  access  to  the  premises.  The  general  rule  or  principle  appli- 
cable to  this  class  of  cases  is,  that  an  owner  or  occupant  is 
bound  to  keep  his  premises  in  a  safe  and  suitable  condition 
for  those  who  come  upon  and  pass  over  them,  using  due  care, 
if  he  has  held  out  any  invitation,  allurement,  or  inducement, 
either  express  or  implied,  by  which  they  have  been  led  to  enter 
thereon.  A  mere  naked  license  or  permission  to  enter  or  pass 
over  an  estate  will  not  create  a  duty  or  impose  an  obligation 
on  the  part  of  the  owner  or  person  in  possession  to  provide 
against  the  danger  of  accident.  The  gist  of  the  liability  con- 
sists in  the  fact  that  the  person  injured  did  not  act  merely  for 
bis  own  convenience  and  pleasure,  and  from  motives  to  which 
no  act  or  sign  of  the  owner  or  occupant  contributed,  but  that 
he  entered  the  premises  because  he  was  led  to  believe  that  they 
were  intended  to  be  used  by  visitors  or  passengers,  and  that 
such  use  was  not  only  acquiesced  in  by  the  owner  or  person  in 
possession  and  control  of  the  premises,  but  that  it  was  in 
accordance  with  the  intention  and  design  with  which  the  way 
or  place  was  adapted  and  prepared  or  allowed  to  be  so  used. 
The  true  distinction  is  this:  A  mere  passive  acquiescence  by 
an  owner  or  occupier  in  a  certain  use  of  his  land  by  others 
involves  no  liability;  but  if  he  directly  or  by  implication 
induces  persons  to  enter  on  and  pass  over  his  premises,  he 
thereby  assumes  an  obligation  that  they  are  in  a  safe  condition, 
suitable  for  such  use,  and  for  a  breach  of  this  obligation  he  is 
liable  in  damages  to  a  person  injured  thereby. 
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This  distinction  is  fully  recognized  in  the  most  recent  and 
best  considered  cases  in  the  English  courts,  and  may  be  deemed 
to  be  thq  pivot  on  which  all  cases  like  the  one  at  bar  are  made 
to  turn.     In  Corby  v.  Hill,  4  Com.  B.,  N.  8.,  556,  the  owner  of 
land,  having  a  private  road  for  the  use  of  persons  coming  to 
his  house,  gave  permission  to  a  builder  engaged  in  erecting  a 
house  on  the  land  to  place  materials  on  the  road;  the  plaintiff, 
having  occasion  to  use  the  road  for  the  purpose  of  going  to  the 
owner's  residence,  ran  against  the  materials  and  sustained 
damage,  for  which  the  owner  was  held  liable.     Cockbum,  C.  J., 
says:   '^The  proprietors  of  the  soil  held  out  an  allurement 
whereby  the  plaintiff  was  induced  to  come  on  the  place  in 
question;  they  held  this  road  out  to  all  persons  having  occasion 
to  proceed  to  the  house  as  the  means  of  access  thereto."    In 
Chapman  v.  Rothwell,  El.  Bi  &  E.  168,  the  proprietor  of  a  brew- 
cry  was  held  liable  in  damages  for  injury  and  loss  of  life 
oaused  by  permitting  a  trap-door  to  be  open  without  sufficient 
light  or  proper  safeguards,  in  a  passage-way  through  which 
access  was  had  from  the  street  to  his  office. .  This  decision 
was  put  on  the  ground  that  the  defendant,  by  holding  out  the 
passage-way  as  the  proper  mode  of  approach  to  his  office  and 
brewery,  invited  the  party  injured  to  go  there,  and  was  bound 
to  use  due  care  in  providing  for  his  safety.     This  is  the  point 
on  which  the  decision  turned,  as  stated  by  Keating,  J.,  in  Hatm- 
sell  V.  Smyth,  7  Com.  B.,  N.  S.,  738.     In  the  last-named  case 
the  distinction  is  clearly  drawn  between  the  liability  of  a  per- 
son who  holds  out  an  inducement  or  invitation  to  others  to 
enter  on  his  premises  by  preparing  a  way  or  path  by  means  of 
which  they  can  gain  access  to  his  house  or  store,  or  pass  into 
or  over  the  land,  and  in  a  case  where  nothing  is  shown  but  a 
bare  license  or  permission  tacitly  given  to  go  upon  or  through 
an  estate,  and  the  responsibility  of  finding  a  safe  and  secure 
passage  is  thrown  on  the  passenger,  and  not  on  the  owner.    The 
same  distinction  is  stated  in  Barnes  v.  Ward,  9  Com.  B.  392; 
Hardcastle  v.  South  Yorkshire  Ry  etc,  4  Hurl.  &  N.  67;  and 
Binks  V.  South  Yorkshire  R'y  etc.,  32  L.  J.,  N.  S.,  Q.  B.  26.    In 
the  last-cited  case  the  language  of  Blackburn,  J.,  is  peculiarly 
applicable  to  the  case  at  bar.     He  says:  ^^ There  might  be  a 
case  where  permission  to  use  land  as  a  path  may  amount  to 
such  an  inducement  as  to  lead  the  persons  using  it  to  suppose 
it  a  highway,  and  thus  induce  them  to  use  it  as  such."    See 
also,  for  a  clear  statement  of  the  difference  between  cases  where 
an  invitation  or  allurement  is  held  out  by  the  dAfendant,  and 
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those  where  nothing  appears  but  a  mere  license  or  permission 
to  enter  on  premises,  BaUk  v.  Smiih^  7  Hurl.  &  N.  741,  and 
Seoti  V.  LMdon  Docks  Co.^  11  L.  T.,  N.  8.,  383w 

The  £Eu;t8  disclosed  at  the  trial  of  the  case  now  before  us, 
carefully  weighed  and  considered,  bring  it  within  that  class  in 
which  parties  have  been  held  liable  in  damages  by  reason  of 
having  held  out  an  invitation  or  inducement  to  persons  to  enter 
upon  and  pass  over  their  premises.    It  cannot,  in  any  just  view 
of  the  evidencci  be  said  that  the  defendants  were  passive  only, 
and  gave  merely  a  tacit  license  or  assent  to  the  use  of  the  place 
in  question  as  a  public  crossing.    On  the  contrary,  the  place  or 
crossing  was  situated  between  two  streets  of  the  city  (which 
are  much  frequented  thoroughfares),  and  was  used  by  great 
numbers  of  people  who  had  occasion  to  pass  from  one  street  to 
the  other,  and  it  was  fitted  and  prepared  by  the  defendants 
with  a  convenient  plank  crossing,  such  as  is  usually  con- 
structed in  highways,  where  they  are  crossed  by  the  tracks  of 
a  railroad,  in  order  to  facilitate  the  passage  of  animals  and 
vehicles  over  the  rails.    It  had  been  so  maintained  by  the  de- 
fendants for  a  number  of  years.    These  facts  would  seem  to 
bring  the  case  within  the  principle  already  stated,  that  the 
license  to  use  the  crossing  had  been  used  and  enjoyed  under 
such  circumstances  as  to  amount  to  an  inducement,  held  out 
by  the  defendants  to  persons  having  occasion  to  pass,  to  be- 
lieve that  it  was  a  highway,  and  to  use  it  as  such.     But  the 
case  does  not  rest  on  these  facts  only.    The  defendants  had 
not  only  constructed  and  fitted  the  crossing  in  the  same  man- 
ner as  if  it  had  been  a  highway,  but  they  had  employed  a 
person  to  stand  there  with  a  fiag,  and  to  warn  persons  who 
were  about  to  pass  over  the  railroad  when  it  was  safe  for  them 
to  attempt  to  cross  with  their  vehicles  and  animals,  without 
interference  or  collision  with  the  engines  and  cars  of  the  de- 
fendants.   And  it  was  also  shown  that  when  the  plaintiff 
started  to  go  over  the  tracks  with  his  wagon,  it  was  in  obedi- 
ence to  a  signal  from  this  agent  of  the  defendants  that  there 
was  no  obstruction  or  hindrance  to  his  safe  passage  over  the 
railroad.    These  facts  well  warranted  the  jury  in  finding,  as 
they  must  have  done  in  rendering  a  verdict  for  the  plaintiff 
under  the  instructions  of  the  court,  that  the  defendants  in- 
duced the  plaintiff  to  cross  at  the  time  when  he  attempted  to 
do  so,  and  met  with  the  injury  for  which  he  now  seeks  com- 
pensation. 

It  was  suggested  that  the  person  employed  by  the  defendants 
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to  stand  near  the  crossing  with  a  flag  exceeded  his  antbority 
in  giving  a  signal  to  the  plaintiff  that  it  was  safe  for  him  to 
pass  over  the  crossing  just  previously  to  the  accident,  and  that 
no  such  act  was  within  the  scope  of  his  employment,  which 
was  limited  to  the  duty  of  preventing  persons  from  passing  at 
times  when  it  was  dangerous  to  do  so.  But  it  seems  to  us 
that  this  is  a  refinement  and  distinction  which  the  facts  do 
not  justify.  It  is  stated  in  the  report  that  the  flagman  was 
stationed  at  the  place  in  question,  charged,  among  other 
things,  with  the  duty  of  protecting  the  public.  This  general 
statement  of  the  ol^ect  for  which  the  agent  was  employed, 
taken  in  connection  with  the  fact  that  he  was  stationed  at  a 
place  constructed  and  used  as  a  public  way  by  great  numbers 
of  people,  clearly  included  the  duty  of  indicating  to  persons 
when  it  was  safe  for  them  to  pass  as  well  as  when  it  was  pru- 
dent or  necessary  for  them  to  refrain  from  passing. 

Nor  do  we  think  it  can  be  justly  said  that  the  flagman  in 
fact  held  out  no  inducement  to  the  plaintiff  to  pass.  No  ex- 
press invitation  need  have  been  showx;.  It  would  have  been 
only  necessary  for  the  plaintiff  to  prove  that  the  agent  did 
some  act  to  indicate  that  there  was  no  risk  of  accident  in 
attempting  to  pass  over  the  crossing.  The  evidence  at  the  trial 
was  clearly  sufficient  to  show  that  the  agent  of  the  defendanta 
induced  the  plaintiff  to  pass,  and  that  he  acted  in  so  doing 
within  the  scope  of  the  authority  conferred  on  him.  The 
question  whether  the  plaintiff  was  so  induced  was  distinctly 
submitted  to  the  jury  by  the  court;  nor  do  we  see  any  rea- 
son for  supposing  that  the  instructions  on  this  point  were 
misunderstood  or  misapplied  by  the  lury.  If  they  lacked 
fullness  the  defendants  should  have  asked  for  more  explicit 
instructions.  Certainly,  the  evidence  as  reported  well  war- 
ranted the  finding  of  iho  jury  on  this  point. 

It  was  also  urged,  that  if  the  defendants  were  held  liable  in 
this  action,  they  would  be  made  to  suffer  by  reason  of  the 
fact  that  they  had  taken  precautions  to  guard  against  acci- 
dent at  the  place  in  question,  which  they  were  not  bound  to 
use,  and  that  the  case  would  present  the  singular  aspect  of 
holding  a  party  liable  for  neglect  in  the  performance  of  a 
duty  voluntarily  assumed,  and  which  was  not  imposed  by 
the  rules  of  law.  But  this  is  by  no  means  an  anomaly.  If 
a  person  undertakes  to  do  an  act  or  discharge  a  duty  by 
which  the  conduct  of  others  may  properly  be  regulated  and 
governed,  he  is  bound  to  perform  it  in  such  manner  that  those 
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who  rightfully  are  led  to  a  course  of  conduct  or  action  on  the 
faith  that  the  act  or  duty  will  be  duly  and  properly  performed 
shall  not  suffer  loss  or  injury  by  reason  of  his  negligence. 
The  liability  in  such  cases  does  not  depend  on  the  motives  or 
considerations  which  induced  a  party  to  take  on  himself  a 
particular  task  or  duty,  but  on  the  question  whether  the  legal 
rights  of  others  have  been  violated  by  the  mode  in  which  the 
charge  assumed  has  been  performed. 

The  court  were  not  requested  at  the  trial  to  withdraw  the 
case  from  the  jury  on  the  ground  that  the  plaintiff  had  failed 
to  show  he  was  in  the  exercise  of  due  care  at  the  time  the  ac- 
cident happened.  Upon  the  evidence,  as  stated  in  the  report, 
we  cannot  say,  as  matter  of  law,  that  the  plaintiff  did  not 
establish  this  part  of  his  case. 

Judgment  on  the  verdict. 

After  the  above  decision  was  rendered|  the  verdict  was  set 
aside  by  Chapman,  J.,  as  against  the  evidence. 

OwNEB  IS  Liable  vob  Injuries  to  Pebsons  CoMura  ok  his  Pbeuses, 
WHEN:  See  BllioU  T.  Pray,  'post,  p.  653;  Zodiach  ▼.  TarbeO,  post,  p.  660;  and 
extended  note  thereto. 

Owner's  Liabiliit  in  Baicaoes  for  his  Neqlioence  Occasioning  In- 
jury TO  Trespasser:  Johnson  v.  Patterson,  35  Am.  Dec  96^  and  note  104; 
note  to  Munger  ▼.  Tonawanda  R,  R,  Co.,  53  Id.  387;  Norris  ▼.  LUd^fiM,  69 
Id.  546,  and  note  550;  Daley  ▼.  Norwich  etc  R,  R.  Co.,  68  Id.  413,  and  note 
421;  Brown  v.  Lynn,  72  Id.  768;  Philadelphia  etc  R.  R.  Co.  v.  ffummell,  84 
Id.  457,  and  note  thereto.  As  to  right  to  set  traps,  spring-guns,  or  other 
dangerous  implements  upon  one's  premises  to  protect  property  or  persons,  see 
Johnson  v.  Patterson,  35  Am.  Dec.  96,  and  note  104;  State  ▼.  Moore,  83  Id.  159, 
and  extended  note  thereto  166,  167,  discussing  the  subject.  As  to  contribu- 
tory negligence  in  not  looking  out  for  pitfaUs,  open  hatchways,  etc.,  where 
one  treads  in  dangerous  places,  see  extended  note  to  Freer  v.  Cameron,  55  Id. 
672-674. 

Failure  of  FlaIIhan  to  Give  Warnino  of  Afproachino  Train  at  Rail- 
way CROssiNa  IS  Keqlioenge:  Miltoatukee  ete.R.R.Co.  t.  Hunter,  78  Am.  Dec 
699,  and  note  706. 

The  principal  case  was  gitsd  in  each  of  the  following  authorities,  and  to 
the  point  stated:  If  a  person  allows  a  dangerous  place  to  exist  in  premises  oo* 
cupied  by  him,  he  will  be  responsible  for  injury  caused  thereby  to  any  other 
person  entering  upon  the  premises  by  his  invitation  or  procurement,  express 
or  implied,  and  not  notified  of  the  danger,  if  the  person  injured  is  in  the  use 
of  due  care:  Coombs  ▼.  New  Bed^ford  etc  Co.,  102  Mass.  584;  Carleton  ▼.  Fran- 
coma  etc  Steel  Co.,  99  Id.  217;  Mellen  v.  Morrill,  126  Id.  546;  Looney  t.  Mc- 
Lean, 129  Id.  36;  Davis  v.  Central  Cong.  Society,  129  Id.  371,  372;  NatfC  r. 
Flack,  90  Ind.  209;  Corrigan  t.  Union  Sugar  R^nery,  98  Mass.  578;  ElSott 
V.  Pray,  10  Allen,  384;  S.  C,  post,  p.  653;  Zoebisch  v.  Tarbell,  10  Alen» 
886;  S.  C,  post,  p.  660;  Larue  v.  Farren  Hotel  Co.,  116  Mass.  68;  Har- 
greaves  v.  Deacon,  25  Mich.  6.    He^  liable,  because  it  is  negligence  in  him  to 
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invite  a  person  to  enter  upon  a  dangerous  place  without  proper  vaming:  Mel- 
len  Y.  MomUy  126  Mass.  546;  DatiB  v.  Central  Cong.  Society,  129  Id.  S71. 
And  it  makes  no  difference  whether  the  invitation  is  actuated  only  by  motives 
of  friendship  and  Christian  charity:  Daaria  v.  Central  Cong,  Society,  129  Id.  372. 
In  order  to  maintain  an  action  for  an  injury  to  person  or  property  by  reason 
of  negligence  or  want  of  due  care,  there  must  be  shown  to  exist  some  obliga- 
tion or  duty  towards  the  plaintiff,  which  the  defendant  has  left  undischarged 
or  unfulfilled.  This  is  the  basis  on  which  the  cause  of  action  rests:  Minor  v. 
Sharon,  112  Id.  487.  On  the  other  hand,  however,  a  mere  naked  license  or 
permission  to  enter  or  pass  over  an  estate  will  not  create  a  duty  or  impose  an 
obligation  on  the  part  of  the  owner  to  provide  against  the  danger  of  accident: 
Vanderbeek  v.  Hendry,  34  N.  J.  L.  472;  nUnme  Cent.  JR.  E.  Co.  v.  Godfrey,  71 
BL  507;  IhansviUe  etcILR.  Co.  v.  Qriffin,  100  Ind.  225;  Lary  v.  Cleveland  etc 
R.  R.  Co.,  78  Id.  327;  PUtsimrgh  etc.  Ry  Co.  v.  Bingham,  29  Ohio  St.  368,  372; 
Secery  v.  Niekerwn,  120  Mass.  307.  It  is  thus  that  intruders  and  others  going 
over  premises  without  invitation  go  at  their  own  risk,  and  enjoy  the  license 
subject  to  its  concomitant  perils:  Pittsburgh  etc.  R'y  Co.  v.  Bingham,  29  Ohio  St. 
372;  Vanderbeek  v.  Hendry,  34  K.  J.  L.  472.  So,  too,  on  the  same  principle, 
if  one  voluntarily  takes  an  exposed  position  on  a  railroad  train,  with  no  occa- 
sion therefor,  nor  inducement  thereto^  caused  by  the  managers  of  the  road, 
except  a  bare  license  by  non-interference,  or  express  permission  of  the  conduc- 
tor, he  takes  upon  himself  the  special  risks  of  that  position:  Hichey  v.  Boeton 
etc  R,  R.  Co.,  14  Allen,  433.  The  plaintiff  must  therefore  show  that  at  the 
time  of  the  injury  he  was  passing  over  the  way  or  estate  in  question  by  the 
invitation  of  tiie  defendant,  and  not  by  mere  license  or  permission:  Davie  v. 
Cent.  Cong.  Society,  129  Mass.  371.  And  where  no  obligation  or  duty  towards 
the  plaintiff  exists,  the  defendant  cannot  be  guilty  of  violating  any  duty  or 
obligation  towards  him:  Johneon  v.  Boeton  etc  R.  R.,  125  Id.  79;  Vanderheck 
V.  Hendry,  34  N.  J.  L.  472.  Evidence  for  the  plaintiff  is  admissible  to  show 
that  at  a  street  crossing  of  a  railroad  a  signal  as  to  safety  was  usually  given, 
that  he  was  accustomed  to  look  for  such  signals,  and  that  at  the  time  of  the 
accident  he  saw  none.  This  evidence,  with  other  circumstances,  is  admissi- 
ble for  the  purpose  not  only  of  showing  negligence  by  the  defendant,  but  also 
of  showing  that  the  plaintiff  was  free  from  contributory  negligence:  Pitieburgh 
etc  R'y  Co.  v.  Yundt,  78  Ind.  377.  The  principal  case  was  cited  in  Reiet  v. 
aty  qf  Ooahen,  42  Id.  343,  to  the  point  that  the  city  was  guilty  of  gross  neglect 
in  leaving  the  bridge  open,  and  in  not  notifying  the  public  that  it  was  in  an 
unsafe  and  dangerous  condition,  and  that  sudi  gross  negligence  would  render 
the  city  liable,  although  the  plaintiff  was  guilty  of  slight  negligence  in  driving 
upon  the  bridge. 


Elliott  v.  Prat. 

110  Allbn,  878.1 

Owvxb's  Liabilitt  to  Onx  Fallino  through  Ofen  Trap-door  on  Fdr- 
Mm's  Prsmises  and  Injctrinq  Himself.  — Where  a  store  has  two  en- 
trances, with  a  trap-door  between  one  of  them  and  the  stairs  leading  to 
the  upper  stories,  which  are  verbally  leased  to  a  tenant  with  permission 
to  use  such  entrance,  the  owners  occupying  the  lower  stories  are  bound 
to  use  the  trap-door  with  reference  to  the  safety  of  those  who  have  a 
right  to  use  the  entry  where  it  is;  and  if  they  are  negligent  in  exercising 
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■nital>lfl  and  roMcmable  precantiQiis  to  guard  agaiufc  aocidant  while  the 
trap-door  is  open,  they  are  liable  in  damages  to  a  penon  having  lawf  nl 
oocaaion  to  pass  to  or  £rom  the  upper  rooms,  who,  while  nsiog  due  care, 
falls  through  the  trap-door  and  sustains  an  injury. 

A  IB  LlABLX  VOA  IkJUBIES  TO  B  Oc»ASIONSD  BT  FALLING  TH&OUGH    OpXV 

Trap-dooh  on  A's  Prxvisks,  where  B  has  been  indnoed  to  enter  lor  a 
lawful  purpose  and  under  belief  that  they  were  in  safe  oondition. 
Where  the  owners  of  the  upper  stories  of  a  store  niuated  on  a  public 
street  have  let  them  to  a  tenant,  and  an  entrance  directly  in  front  of  the 
stairs  leading  to  the  upper  stories  is  so  constructed  and  is  so  habitually 
kept  open  as  to  indicate  that  it  is  a  proper  entrance  for  those  who  have 
occasion  to  use  the  stairs,  and  there  is  a  trap-door  between  it  and  the 
stairs,  which  they  negligently  and  carelessly  leare  open,  they  are  Uahle 
in  damages  to  one  who,  while  using  due  care,  and  having  lawful  occasioa 
to  use  the  stain,  is  thereby  induced  to  pass  through  such  entevioe,  and 
sustains  an  injury  by  falling  through  the  trap-door  therein. 

ToET  to  recover  damages  for  a  i)er8onaI  injury  sustained  by 
the  plaintiff  in  consequence  of  falling  through  a  trap-door 
while  entering  the  building  of  defendants.  A  photographic 
view  and  a  plan  of  the  premises  were  put  into  the  case  on  the 
trial,  by  which  it  appeared  that  there  were  two  entrances  to 
the  building,  one  of  which  was  No.  47,  and  led  directly  into  a 
room  occupied  by  the  defendants  for  the  sale  of  carpets,  and 
the  other,  which  was  called  No.  49,  though  there  was  no  num- 
ber over  the  door,  led  into  a  passage  about  nine  feet  wide 
and  ten  feet  long,  which  then,  after  ascending  a  few  steps,  ex- 
tended about  six  feet  farther,  to  the  foot  of  the  stairs  which 
led  to  the  upper  stories  of  the  building.  At  the  foot  of  the 
main  flight  of  stairs  there  was  a  door  opening  into  the  sale- 
room of  the  defendants,  and  in  the  passage  between  the  en- 
trance and  the  few  iSrst  steps  there  was  a  trap-door  which  took 
up  nearly  one  half  of  the  width  of  the  passage.  Plaintiff  in- 
troduced as  a  witness  G.  L.  Ide,  who  testified  substantially  as 
follows:  That  he  was  a  manufacturer  of  cloaks  and  mantillas; 
that  he  occupied  the  loft  over  the  sale-room  of  the  defendants 
for  a  workshop;  that  he  had  hired  it  of  the  defendants  by  a 
verbal  lease,  had  taken  possession  on  September  1, 1863,  about 
five  weeks  before  the  accident  occurred,  and  had  continued  in 
possession  ever  since;  that  the  entrance  to  the  shop  was  at  No. 
47;  that  he  directed  people  there;  that  he  had  about  one  hun- 
dred and  twenty-five  women  at  work  there;  that  his  sale-room 
was  elsewhere;  that  Miss  Warren  was  his  fore-woman;  that 
he  did  not  know  whether  she  had  engaged  the  plaintiff  to  work 
for  him;  that  No.  47  was  through  the  sale-room  of  Pray  &  Co.; 
that  he  was  to  have  a  right  to  hoist  up  and  let  down  goods 
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when  Pray  A  Co.  were  not  using  their  hoisting  tackle,  through 
the  lower  entrance  called  No.  49;  that  the  defendants  had  a 
right  to  keep  it  closed,  except  as  stated;  that  nothing  was  said 
to  him  about  a  right  to  pass  through  that  lower  entry,  No.  49; 
that  he  did  not  know  where  the  general  entrance  to  his  room 
was  for  girls;  that  he  went  one  way  as  often  as  the  other;  that 
when  No.  49  was  filled  with  carpets  he  went  by  Na  47;  that 
the  lower  door  was  sometimes  fastened  up;  that  they  closed 
the  store  Saturday  afternoons;  that  he  hired  the  porter  to  keep 
it  open  if  he  wanted  it;  that  the  lower  door  was  generally  open.; 
that  two  of  the  three  folds  of  it  were  generally  open,  making 
an  opening  of  from  five  to  seven  feet;  and  that  he  knew  of  no 
notice  having  been  given  not  to  pass  that  way.  On  crosc- 
examination  be  testified  that  there  were  batten  pieces  there; 
that  a  tackle  and  fall  wope  necessarily  there;  that  afl)er  pass- 
ing it  one  would  go  up  four  or  five  steps  and  then  come  to  a 
door  which  shut  off  the  passage  from  them;  that  nothing  was 
said  about  this  place,  except  as  to  his  using  the  hoisting  appa- 
ratus; that  he  supposed  their  entrance  was  at  No.  47;  that  he 
directed  people  that  way;  that  he  recollected,  however,  that 
Mr.  Pray,  Sr.,  was  opposed  to  his  having  the  room  on  account 
of  bringing  so  many  girls  through  their  sale-room;  that  they 
used  the  hoisting  way  most  of  the  time;  that  he  made  no  re- 
quest that  they  should  put  up  a  barrier  before  the  trap-door  to 
protect  the  passage;  and  that  they  had  a  right  to  stop  the 
passage  when  they  chose.  Plaintiff  testified  substantially  that 
on  the  morning  of  October  7,  1863,  she  was  going  into  what 
she  supposed  to  be  Ide's  shop;  that  she  had  been  there  once 
before,  and  some  one  in  Pray's  shop  pointed  it  out  as  the  way; 
that  the  person  appeared  to  belong  there,  and  went  and  pointed 
out  the  place,  and  told  her  to  go  upstairs,  and  to  go  as  far  as 
she  could  go;  that  the  outside  door.  No.  49,  was  then  open; 
that  she  went  to  call  on  Miss  Holmes,  through  whom  she  had 
made  a  contract  with  Miss  Warren  to  work  there;  that  she 
went  down  Summer  Street,  with  the  sun  shining  in  her  eyes, 
and  stepped  up  from  the  sidewalk  into  the  passage;  that  it 
seemed  but  one  step  forward,  and  she  fell;  that  she  saw  no 
one  in  the  entry,  or  below,  in  the  place  where  she  fell;  that 
there  was  nothing  to  warn  her  of  the  trap-door;  that  she  was 
going  to  her  work,  and  that  she  did  not  recollect  any  obstruc- 
tions in  the  entry.  Having  testified  as  to  her  injuries,  she  said 
on  cross-examination  that  when  she  went  down  the  street  she 
had  a  parasol,  but  put  it  down  before  she  got  to  the  regular 
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entrance  of  the  store;  that  she  mistook  the  place;  that  they 
were  not  then  hoisting  goods;  that  she  did  not  notice  rope  or 
hoistway  or  strips  of  board  or  battens;  that  she  looked  for 
obstructions,  and  should  have  seen  them  had  there  been  any; 
but  that  she  did  not  look  for  a  hole  in  the  floor.  Four  of  the 
girls  employed  by  Ide  testified  that  the  general  and  ordinary 
passage  was  through  No.  49,  and  that  when  this  was  obstructed 
they  went  through  the  store,  but  almost  always  could  get  in 
at  No.  49.  One  of  them  said  that  when  she  first  went  there 
she  did  not  know  the  way,  and  inquired  of  and  was  directed 
by  a  young  man  at  Pray's  desk  to  No.  49.  Other  evidence 
was  introduced  as  to  the  amount  of  the  plaintiff's  injury,  and 
it  was  admitted  that  the  condition  of  the  hoistway  at  the  time 
of  the  accident  was  caused  by  the  defendants'  servants.  Upon 
this  and  other  evidence  the  judge  reserved  the  case,  by  con- 
sent of  the  parties,  for  the  consideration  of  the  whole  court, 
with  an  agreement  that  they  might  draw  any  inferences  from 
such  of  the  evidence  as  was  competent  that  a  jury  might 
draw;  and  that  if,  upon  this  evidence  and  these  inferences,  a 
legal  cause  of  action  was  established,  it  should  be  sent  to  a 
jury  to  assess  the  damages;  or  if  otherwise,  that  a  verdict 
should  be  entered  for  the  defendants. 

/.  G.  Abbott  and  M.  Dyer^  Jr,,  for  the  plaintiff. 
S.  Bartlett,  for  the  defendants. 

By  Court,  Biqelow,  C.  J.  We  are  of  opinion  that  this  case 
is  a  proper  one  for  the  consideration  of  a  jury,  not  on  the  ques- 
tion of  dapiages  only,  but  also  to  determine  whether  the  facts 
are  such  as  to  render  the  defendants  liable  in  this  action.  As 
the  case  stands  on  the  report,  we  are  not  prepared  to  pro- 
nounce a  decision  in  favor  of  either  party.  Some  of  the  essen- 
tial facts  involved  in  the  issue  are  in  controversv,  and  the 
determination  of  them  depends  on  a  variety  of  circumstances 
which  cannot  be  intelligently  and  satisfactorily  considered 
and  applied  by  the  court  upon  a  case  reserved.  There  are 
cases,  and  this  seems  to  us  to  be  one  of  them,  the  decision  of 
which  must  turn  in  part  on  the  credibility  of  witnesses  as 
indicated  by  their  appearance  and  mode  of  testifying,  and  in 
part  on  the  proper  application  of  facts  to  the  subject-matter, 
which  render  it  peculiarly  necessary  and  proper  that  they 
should  be  submitted  to  the  judgment  of  practical  men  in  order 
to  arrive  at  correct  and  safe  results.  For  this  reason  we  do 
not  deem  it  expedient  to  exercise  the  power  reserved  to  the 
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court  by  the  assent  of  the  parties  of  determining  whether,  on 
the  evidence  stated  in  the  report,  this  action  can  be  maintained 
against  the  defendants. 

Upon  a  new  trit^  the  case  will  present  itself  in  two  aspects. 
One  question  will  be,  whether  the  right  to  use  the  entry  or 
vestibule  leading  from  the  street  to  the  stairway  by  which 
access  was  gained  to  the  chambers  of  the  building  was  in- 
cluded in  the  verbal  lease  under  which  the  plaintiff's  em- 
ployer, the  witness  Ide,  occupied  the  premises  as  tenant  of  the 
defendants.    The  testimony  of  this  witness  on  this  point,  as 
stated  in  the  report,  is  exceedingly  yague  and  unsatisfactory. 
He  appears  to  be  an  unwilling  witness.    He  does  not  state 
distinctly  whether  the  right  to  enter  from  the  street  through 
the  place  where  the  accident  hapi>ened  was  included  in  the 
demise.    All  he  says  on  this  point  is,  that  in  making  his  con- 
tract for  a  lease,  nothing  was  said  between  him  and  the  de- 
fendants about  the  right  to  pass  through  the  lower  entry.    He 
does,  however,  state  that  the  entrance  to  the  shop  occupied 
by  him  is  through  the  doors  of  No.  47;  that  is,  through  the 
store  on  the  first  story  or  basement  of  the  building.    And  yet 
he  also  says  that  he  did  not  know  where  the  general  entrance 
was  for  the  girls  in  his  employment,  and  that  he  went  as 
often  one  way  as  the  other.    By  the  testimony  of  the  other 
witnesses  in  the  case  it  api)ears  that  the  general  and  ordinary 
entrance  to  the  upper  rooms  of  the  building  was  through  the 
entry  in  question,  and  that  the  girls  employed  by  Ide  were  in 
the  constant  habit  of  going  to  the  room  where  they  worked  by 
passing  from  the  street  through  this  entry  and  thence  up  the 
stairway;  and  that  entrance  by  any  other  way  was  an  excep- 
tion to  the  general  usage.    It  also  appears  that  this  practice 
was  well  known  to  the  defendants  and  persons  in  their  em- 
ployment.   In  this  state  of  the  evidence,  taking  into  consid- 
eration the  fact  that  the  building  was  so  constructed  that 
access  to  the  chambers  was  readily  gained  through  the  entry 
in  question,  which  was  in  fact  one  of  the  purposes  for  which 
it  was  designed,  we  think  it  was  a  proper  question  to  be  sub- 
mitted to  the  jury,  whether  the  right  to  enter  there  was  not 
understood  by  the  parties  to  be  included  in  the  verbal  demise 
by  the  defendants  to  the  tenant  of  the  upper  rooms.    If  this 
was  found  in  the  affirmative,  then  the  rule  of  law  which  would 
govern  the  case  is  very  plain  and  simple.     The  defendants 
would  be  bound  to  use  the  trap-door  there  situated  with  refer- 
ence to  the  fact  that  others  had  a  right  to  pass  and  repass 
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through  the  entry  in  going  to  and  from  the  upper  rooms  of 
the  building;  and  if  the  defendants  were  guilty  of  negligence, 
either  by  omitting  to  stop  all  passing  through  the  entry  while 
the  trap-door  was  open  and  they  were  hoisting  goods,  or  by 
failing  to  take  any  other  suitable  and  reasonable  precautions 
to  guard  against  accident,  they  would  be  liable  in  damages  to 
a  person  having  lawful  occasion  to  pass  to  or  from  the  upper 
rooms,  who,  while  in  the  use  of  due  care,  sustained  injury  by 
reason  of  their  negligence. 

There  is  another  view  of  the  evidence  on  which  the  plaintifl 
might  be  able  to  satisfy  a  jury  that  the  defendants  ought  to  be 
charged  in  this  action.  It  appears  by  the  testimony  given  at 
the  trial,  and  by  an  inspection  of  a  photographic  representa- 
tion of  the  premises  which  has  beea  submitted  to  us,  that  the 
doorway  leading  to  the  entry  in  question  is  situated  in  the 
front  line  of  a  large  warehouse  on  Summer  Street;  that  it  is 
closed  by  a  door  with  three  folds;  that  two  of  these  folds  were 
usually  turned  aside,  so  as  to  make  the  entrance  from  five  to 
seven  feet  wide;  that  when  the  door  is  thus  opened  a  wide 
staircase  is  visible,  leading  to  the  chambers  of  the  building, 
and  that  the  entry  is  about  ten  feet  long  from  the  door  to 
the  beginning  of  the  staircase.  These  facts,  if  uncontradicted, 
and  if  there  is  nothing  in  the  construction  or  appearance  of 
the  place  to  control  the  natural  inference  from  them,  would 
seem  to  show  that  the  doorway  and  entry  were  intended  as  a 
proper  mode  of  access  to  the  upper  part  of  the  building  from 
the  street,  and  that  it  was  the  only  direct  one,  as  there  was 
no  other  entrance  except  through  the  warehouse  in  the  lower 
story;  and  that  the  situation  and  aspect  of  this  part  of  the 
premises  were  such  that  they  were  held  out  by  the  defendants 
as  a  proper  and  suitable  place  for  those  having  lawful  occasion 
to  go  into  the  chambers  or  lofts  above  to  enter  for  the  purpose 
of  ascending  the  stairs.  It  also  appears  that  the  defendants 
were  cognizant  of  the  fact  that  the  entry  was  in  constant 
daily  use  by  more  than  one  hundred  workwomen,  who  en- 
tered and  passed  over  the  place  where  the  trap-door  is  situated 
in  order  to  ascend  the  stairs  to  the  upper  rooms  of  the  build- 
ing, where  they  were  employed.  This  aspect  of  the  case  would 
seem  to  bring  it  within  the  principle  of  law  fully  considered 
and  stated  in  Sweeny  v.  Old  Colony  and  Newport  Railroad^  10 
Allen,  368  [ante,  p.  644],  whereby  a  party  is  held  liable  in 
damages  to  a  person  injured  by  a  defect  or  obstruction  in  a 
private  way  or  passage  into  which  he  has  been  induced  to 
enter  for  a  lawful  purpose  by  any  invitation,  allurement,  or 


jAn.  1865.]  Elliott  t;.  Pbay,  659 

enticement,  either  express  or  implied,  held  out  to  him  by  the 
party  sought  to  be  charged.  Whether  there  are  facts  which 
ought  reasonably  to  repel  the  inference  arising  from  those  to 
which  we  have  adverted,  and  to  show  that  no  inducement  or 
invitation  of  any  kind  was  held  out  to  the  plaintiff, — such,  for 
example,  as  the  appearance  of  the  entry  in  question;  that  it 
was  finished  with  battens;  that  chains  and  ropes  were  hanging 
there;  and  that  it  was  designed  for  use  as  a  hoisting-place 
only,  and  not  for  passing  to  and  fro, — is  a  question  which  can 
be  best  determined  by  practical  men  on  a  view  of  all  the  facts 
and  circumstances  bearing  on  the  issue.  Upon  this  part  of 
the  case,  the  proper  instructions  in  matter  of  law  would  be 
substantially  these:  The  warehouse  of  the  defendants  being 
upon  a  public  street  in  the  city,  and  being  used  by  persons 
who  had  lawful  occasion  to  pass  from  the  street  to  the  upper 
parts  of  the  building,  if  the  doorway  and  entry  where  the  in« 
jury  to  the  plaintiff  happened  were  so  constructed  as  to  appear 
to  afford  a  proper  place  for  gaining  access  to  the  chambers, 
and  they  were  left  open  by  the  defendants  in  such  manner 
as  to  be  held  out  to  persons  having  occasion  to  go  into  the 
chambers  as  a  suitable  place  of  entrance  thereto,  who  were 
thereby  induced  to  enter,  the  defendants  would  be  liable  to 
any  person  lawfully  passing  there  under  or  by  reason  of  such 
inducement,  who  was  injured  in  consequence  of  the  careless- 
ness of  the  servants  of  the  defendants  in  leaving  the  trap-door 
open,  whereby  such  person,  using  due  care,  fell  and  sustained 
personal  injuries. 
New  trial  ordered. 


Owi^xb's  LiABiLrrT  for  iNjimm  to  Pebsons  CoMnra  on  ms  Psxtf • 
isss:  See  Sweeny  y.  Old  CciUmy  etc  H.  B.  Co,,  atOe,  p.  644»  and  note  thereto; 
Zoebiach  v.  Tarbell,  post,  p.  660,  and  extended  note  thereto. 

Teb  frincifal  cash  was  crrsD  in  each  of  the  following  anthorities,  and 
to  the  point  stated:  If  a  person  allows  a  dangerons  place  to  exist  in  prem- 
ises oocupied  by  him,  he  will  be  responsible  for  injury  caused  thereby  to  any 
other  person  entering  upon  the  premises  by  his  invitation  or  procurement, 
express  or  implied,  and  not  notified  of  the  danger,  if  the  person  injured  is 
in  the  use  of  due  care:  Coombs  v,  Neio  Bedford  etc,  Co,,  102  Mass.  584;  Carle* 
ton  V.  Franconia  etc.  Steel  Co,,  99  Id.  217;  Looney  y,  McLean,  129  Id.  36. 
Where  a  church  society  has  accepted  and  used  a  staging,  and  has  invited 
a  painter  and  his  workmen  to  come  upon  it  to  paint  the  church,  it  is 
liable  to  any  of  them  who  suffer  injury  from  the  dangerous  condition  of  the 
staging,  which  was  not  apparent  to  them,  and  which  was  caused  by  negligence 
in  its  construction:  Mulchey  v.  Methodist  Religious  Society,  125  Id.  489.  As 
to  negligence,  see  also  Chynar  y.  Old  Colony  etc  R'y  Co,,  100  Id.  215.  The 
principal  case  was  also  cited  in  R^  v.  City  qf  Goshen,  42  Ind.  343,  to  the 
point  last  stated  in  the  note  to  Sto^^y  v.  Old  C^Umy  etc  R*  R,  Co,,  ante,  p.  644 
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OwsDt  or  Faoiobt  la  not  Liablb  to  Pzbson  Who  Combs  vpok  bib 
PRXiasES  and  injnres  hinuelf  by  falling  through  a  trap-door  in  a  portion 
of  the  factory  not  open  to  the  public,  and  intended  exclusively  for  work- 
men, where  the  owner  has  held  out  no  inyitation  or  aUnrement^  ezpreas 
or  implied,  for  him  to  enter. 

ToBT  to  recover  damages  for  a  personal  injury  sustained  by 
the  plaintiff  in  consequence  of  falling  through  a  trap-door  in 
the  defendants'  factory.  The  original  plaintiff,  Karl  Brandt, 
having  died  after  the  action  was  commenced,  it  was  prose- 
cuted by  the  plaintiff  as  administrator  of  his  estate.  The  de- 
fendants were  brass-founders  and  manufacturers  of  gas-fittings, 
having  a  shop  on  one  street  and  a  foundry  on  another.  The 
front  room  of  the  lower  story  of  the  foundry  was  used  for 
brazing  and  annealing.  The  principal  foundry  was  back  of 
this,  three  or  four  feet  lower,  and  separated  by  a  partition. 
In  the  latter  room  there  was  a  scuttle,  used  for  lowering  heavy 
articles  into  the  cellar  and  raising  them  therefrom.  The  only 
access  from  the  street  door  to  this  room  was  through  the  front 
room.  Upon  the  front  door  of  the  building  there  was  a  sign 
with  the  words,  "No  admittance."  It  was  agreed  that  it 
might  be  taken  as  proved,  if  admissible,  that  the  building  was 
not  open  to  the  public,  and  that  directions  had  been  given  to 
the  workmen  not  to  admit  visitors.  The  doors  had  spring 
locks,  and  were  usually  kept  closed;  but  persons  coming  to  the 
front  door  on  business  were  generally  admitted.  Persons  who 
lived  in  that  neighborhood  also  called  occasionally  and  left 
orders  there  for  repairs.  It  did  not  appear,  however,  that  the 
inner  room  was  visited  at  all,  except  by  persons  employed 
there.  Karl  Brandt's  deposition  was  introduced,  in  which  he 
testified  that  he  was  a  manufacturer  of  plated  ware;  that  on 
December  7, 1863,  he  called  on  the  defendants  at  their  foundry 
building,  and  saw  Eben  Tarbell  upstairs;  that  he  made  in« 
quiry  about  certain  brass  castings  which  he  had  previously 
ordered,  and  Tarbell  answered  that  they  must  be  nearly 
ready,  and  sent  one  of  the  workmen  down  into  the  foundry; 
that  Brandt  followed,  and  went  into  the  foundry,  and  there 
examined  the  castings,  and  left  the  foundry  alone;  that  in 
going  towards  the  door  he  fell  into  the  scuttle,  and  was  greatly 
injured;  that  he  could  not  say  that  the  workman  was  directed 
to  show  him  into  the  foundry  when  he  followed  him;  but  that 
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nothing  was  said  against  his  going,  and  no  caution  was  given 
to  him,  or  notice  of  any  kind,  about  the  opening.  He  stated, 
on  cross-examination,  that  not  a  word  was  said  to  him  or  by 
him  about  his  going  into  the  foundry;  and  it  appeared  that 
he  had  never  been  in  the  building  before.  Assuming  these 
facts  to  be  true,  the  judge  ruled  that  the  plaintiff  was  not  en- 
titled to  recover,  and  directed  a  verdict  for  the  defendants, 
which  was  accordingly  rendered.  The  plaintiff  alleged  excep- 
tions. 

r.  F.  Currier^  for  the  plaintiff. 
A,  A,  Ranney^  for  the  defendants. 

By  Court,  Bioelow,  G.  J.  The  principles  of  law  on  which 
cases  of  this  nature  depend  are  fully  stated  in  the  recent  case 
of  Sweeny  v.  Old  Colony  and  Newport  R.  J?.,  10  Allen,  368 
[antey  p.  644].  We  cannot  see  that  the  facts  proved  at  the 
trial  furnish  any  plausible  ground  for  holding  the  defendants 
liable.  There  is  no  evidence  that  the  plaintiff's  intestate 
entered  that  part  of  the  premises  where  the  accident  happened 
in  consequence  of  any  invitation  or  inducement,  either  express 
or  implied,  held  out  by  the  defendants.  On  the  contrary,  he 
went  on  his  own  mere  motion  to  a  place  where  customers  or 
visitors  were  not  accustomed  to  go,  where  there  was  no  place 
prepared  for  them  to  pass,  and  which  was  designed  only  for 
workmen  engaged  in  the  business  carried  on  there,  and  who 
were  familiar  with  the  premises.  Nor  did  he  go  to  the  place 
of  the  accident  with  the  knowledge  or  assent  of  the  defendants 
or  their  servants.  He  was  at  best  acting  under  an  implied 
license  only.  He  therefore  took  on  himself  the  risk  of  the 
perils  to  which  he  was  exposed  in  going  to  places  which  were 
not  intended  or  prepared  for  visitors  or  strangers. 

Exceptions  overruled. 

OwNxs  IS  Liable  fob  Injuries  to  Persons  Ck>MiNa  on  his  Premises, 
WHEN.  —  1.  Scope  qfNote,  — This  note  is  fonnded  upon  Sweeny  y.  Old  Colonp 
etc  B,  B,  Co.,  aiUe,  p.  644,  ElUoU  y.  Pray,  arUe^  p.  653,  and  the  principal  case. 
Appended  to  Oodley  y.  Hagerty,  59  Id.  733-740,  wiU  be  found  an  extended 
note  on  the  liability  of  owners  of  premises  defectively  constructed  or  out 
of  repair  for  injuries  resulting  therefrom.  That  note  includes  the  liability 
of  owners  of  bridges,  and  liabilty  as  between  landlord  and  tenant.  Those 
topics  will  therefore  be  omitted  in  the  present  note.  The  liability  of  landlord 
and  tenant  respectively  for  nuisances  or  injuries  from  failure  to  repair  will  be 
found  treated  in  an  extended  note  to  CUy  of  Lowell  y.  SpaukUng,  50  Id.  776- 
783.  The  liability  of  individuals  or  towns  for  injuries  from  excavations  at 
roadside,  by  reason  of  failure  to  ms^int^m  fences  or  guards,  is  treated  in  an 
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extended  note  to  Spaiitawk  v.  CUjf  o/Salem^  79  Id.  702-705.  The  right  to 
set  traps  or  dangerous  implements  upon  one's  premises  to  protect  property  or 
persons  is  discussed  in  a  somewhat  extended  note  to  8uUe  v.  Moore,  83  Id. 
166,  167.  And  the  question  of  contributory  negligence  in  going  upon  prem- 
ises is  touched  upon  in  the  note  to  Freer  v.  Cameron,  55  Id.  672.  So  these 
questions,  too,  will  not  be  treated  in  the  present  note. 

2.  OenercU  Principles  Running  through  Cases  on  This  Subjed.  —  If  a  person 
allows  a  dangerous  place  to  exist  in  premises  occupied  by  him,  he  will  be  re- 
sponsible for  injury  caused  thereby  to  any  other  person  entering'  upon  the 
premises  by  his  invitation  or  procurement,  express  or  implied,  and  not  noti- 
fied of  the  danger,  if  the  person  injured  is  in  the  use  of  due  care.  He  u  lia- 
ble because  it  is  negligence  in  him  to  invite  a  person  to  enter  upon  a  dangemus 
place  without  proper  warning.  And  it  makes  no  difference  that  the  invita- 
tion is  actuated  only  by  motives  of  friendship  and  Christian  charity:  EilioU 
V.  Pray,  ante,  p.  653,  and  cases  cited  in  note  thereto;  cases  cited  in  notes 
to  Sweeny  v.  Old  Colony  etc  R,  R»  Co,,  ante,  p.  644;  EvansvUle  etc  R,  R.  Co, 
V.  Oriffin,  100  Ind.  221;  Bennett  v.  R.  R,  Co,,  102  U.  S.  577;  Parker  v.  Port- 
land Pttb,  Co,,  69  Me.  173;  Johnston  v.  Boston  etc.  R.  R,,  125  Mass.  75;  MuJrhcy 
V.  Methodist  etc  Society,  125  Id.  437;  Loorny  v.  McLean,  129  Id.  33;  Lary  \\ 
Ckffehnd  etc  R,  R,  Co,,  78  Ind.  323;  S.  C,  41  Am.  Rep.  572.  It  is  the  duty 
of  the  owners  of  property  to  keep  it  in  such  a  condition  that  persons  who  rore 
lawfully  on  the  premises  shall  not  be  injured:  Baker  v.  Byrne,  58  Barb.  438; 
cited  in  Ooctley  v.  Hagerty,  20  Pa.  St.  387;  S.  C,  59  Am.  Dec.  731,  and  note 
734;  Matheny  v.  Wolffs,  2  Duvall,  137;  Barler.  Hall,  2  Met.  953;  Ander>ton 
V,  Dickie,  26  How.  Pr.  105;  Beardsley  v.  Swann,  4  McLean,  333.  On  the  other 
hand,  however,  a  mere  naked  license  or  permission  to  enter  or  pass  over  an 
estate  will  not  create  a  duty  or  impose  an  obligation  on  the  part  of  the  owner 
to  provide  against  the  danger  of  accident.  It  is  thus  that  intruders  and  others 
going  over  or  upon  premises  without  invitation  go  at  their  own  risk,  and  en- 
joy the  license  subject  to  its  concomitant  perils:  See  numerous  cases  cited  ia 
notes  to  Sweeny  v.  Old  Colony  etc  R.  R,  Co,,  ante,  p.  644;  Oodley  v.  Hagerty, 
59  Am.  Dec.  737;  Parker  v.  Portland  Pvb,  Co,,  69  Me.  173;  Union  Stock  Yards 
etc  Co,  V.  Rourke,  10  HI.  App.  474;  Coppner  v.  Pennsylvania  Co,,  12  Id.  600. 
These  principles  will  now  be  applied  to  the  following  cases. 

3.  Buildings,  Duty  qf  Owner  in  JSrecttng  —  Unfinished  Buildings,  —  The  owner 
of  real  estate  is  liable  for  the  negligent  acts  of  persons  in  making  erections 
upon  it  for  his  benefit,  though  the  relation  of  master  and  servant  does  not 
exist.  And  if  a  dilapidated  house  by  the  roadside  actually  falls  upon  a 
passer-by  and  injures  him,  the  owner  or  occupier  of  the  house  is  answerable 
for  the  damage  occasioned  thereby:  Mayor  etc  v.  Bailey,  2  Denio,  433,  445; 
note  to  Oodley  v.  Hagerty,  59  Am.  Dec.  735,  736.  It  is  the  duty  of  the  owner 
or  occupant  of  a  building  to  maintain  it  in  such  a  condition  that  those  persona 
whom  he  invites  there  shall  not  be  injured  by  any  defect  in  the  building: 
Homer  v.  Everett,  15  Jones  &  S.  298.  But  where  a  party  is  engaged  in  erect- 
ing a  house  upon  his  own  ground,  he  is  not,  nor  are  his  workmen,  bound  to 
put  up  temporary  partitions  about  stairways,  nor  floors  across  beams,  nor  use 
other  means  for  the  protection  of  intruders  who  voluntarily  enter  the  un- 
finished house  and  venture  to  walk  across  the  beams  or  around  its  well-holes: 
Roulston  V.  Clark,  3  £.  D.  Smith,  366.  Where  the  owner  of  lots  of  ground* 
npon  the  rear  of  which  are  buildings  occupied  by  his  tenants,  opens  a  way 
which  they  use  for  their  ingress  and  egress  through  an  adjoining  lot  while  he 
is  improving  the  front  of  the  lots  by  putting  up  buildings,  their  visitors  have  no 
no  such  license,  as  visitors,  that  they  can  aver  a  right  to  pass  through  the  unfin- 
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iahed  baildings.  And  in  such  a  case,  when  the  boildlngs  in  front  are  inclosed^ 
and  new  alley-ways,  which  the  tenants  in  the  rear  begin  to  use,  are  arranged 
along  the  walls,  an  obstruction  of  such  alley- ways  does  not  give  either  the 
tenants  or  their  visitors  a  right  to  pass  through  the  houses.  So  where  the 
father  of  two  of  the  tenants,  wishing  to  visit  his  daughters  in  the  night-time, 
and  finding  the  alloys  along  the  new  houses  obstructed,  attempted  to  grope 
his  way  through  the  basement  hall  and  fell  down  into  the  cellar,  it  was  held 
that  he  had  acted  at  his  peril,  and  could  maintain  no  action  founded  upon  the 
negligence  of  the  mechanics  employed  in  the  erection  for  the  injtury  received: 
RouUton  V.  Clark,  3  E.  D.  Smith,  366.  The  plaintiff,  a  custom-house  officer, 
had  been  in  the  habit  of  making  use  of  a  building  in  the  course  of  erection, 
which  was  left  open  at  both  ends,  to  obtain  access  from  the  street  on  one  side 
to  certain  bonded  vaults  on  the  other,  which  it  was  his  duty  to  superintend; 
the  defendant  was  a  subcontractor  for  the  pavement  and  other  stone-work 
on  the  passages  of  the  building;  the  plaintiff,  in  passing  through,  fell  down  an 
opening  and  was  injured;  and  the  regular  mode  of  access  to  the  vault  was 
not  through  the  passage,  but  through  a  gate- way  from  the  street;  —  upon 
these  facts  it  was  held  that  no  obligation  lay  upon  the  defendant  to  guard 
the  plaintiff  from  such  an  accident;  that  if  any  license  could  be  inferred  to 
have  been  given,  it  was,  the  building  being  unfinished,  subject  to  the  obvious 
risks  incident  to  the  building:  CagUe  v.  Parker,  18  L.  T.,  N.  S.,  367. 

4.  Approaches  to  Bvildings — VauUa,  Cellars,  Hatch-liJolUs,  and  Drive-wxysUUo 
Warehouses,  —  If  private  warehousemen,  merchants,  blacksmitiis,  millers,  or 
other  persons  engaged  in  buainess  construct  approaches  to  their  places  of 
business,  knowing  the  same  to  be  defective,  or  have  trap-doors  known  to  be 
unsafe,  where  their  customers  must  necessarily  pass,  and  such  defects  are 
concealed  or  not  apparent,  it  seems  they  will  be  liable  for  any  injury  result- 
ing therefrom:  Buckingham  v.  Fisher,  70  HI.  121;  Parker  v.  Portland  Pub. 
Co.,  69  Me.  173;  Nave  v.  Flack,  90  Ind.  205.  But  unless  a  person  is  under 
some  public  duty  to  repair  a  way,  even  though  to  his  place  of  business,  he 
will  not  be  liable  on  failing  to  do  so  for  an  injury  caused  thereby  to  others: 
Id.  Where  an  area  on  a  sidewalk  is  not  properly  protected,  so  that  a  foot- 
passenger  falls  into  it  and  is  injured,  the  owner  of  the  premises  is  liable: 
Mcllvamc  v.  Wood,  2  Handy,  166.  The  owner  of  a  building  which  has  a 
store  therein  does  not,  by  letting  the  store,  become  exempt  from  liability  for 
damages  to  persons  having  lawful  occasion  to  use  said  store,  caused  by  an 
opening  in  the  sidewalk  in  front  of  the  store,  which  was  left  there  in  the 
original  construction  of  the  building,  if  he  is  otherwise  liable:  Larue  v. 
Fcaren  Hotel  Co.,  116  Mass.  67.  The  fact  that  a  person  noticed  on  entering 
a  building  that  there  was  ice  and  snow  on  a  plank  sidewalk  in  front  of  the 
door  is  not  conclusive  evidence,  in  an  action  by  him  against  the  owner  of  the 
building  for  an  injury  sustained  on  his  way  out  of  the  building,  in  conse- 
quence of  such  snow  and  ice,  that  he  was  not  in  the  exercise  of  due  care  in 
attempting  to  pass  over  the  sidewalk:  Deimre  v.  BaHey,  131  Id.  169.  Under 
a  city  ordinance  allowing  an  extension  of  vaults  under  sidewalks,  provided 
they  are  kept  covered,  one  who  extends  his  vault  and  leaves  it  uncovered  is 
answerable  to  one  falling  into  it  while  using  due  care:  Beardsley  v.  Stoann,  4 
McLean,  333.  Cellar  doors  opening  out  on  the  sidewalk,  if  frequently  and 
negligently  kept  or  left  open,  endanger  the  use  of  such  sidewalk  in  the 
night,  and  to  persons  of  imperfect  vision  by  day,  and  the  city  is  liable  to  suit 
by  persons  falling  into  said  cellars  and  injured  thereby,  if  it  has  notice  of 
such  negligent  use  of  the  cellars:  CJiapman  v.  Mayor  etc.  qf  Macon,  55  Ga. 
666.    But  whether  the  use  of  cellar  doors,  in  opening  them  and  leaving  them 
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open,  has  been  proper  and  legitimate  for  the  owner's  nse,  or  capricious  and 
unnecessary,  and  if  legitimate,  whether  habitually  used  so  negligently  as  to 
endanger  passers-by,  are  questions  for  the  jury:  Id.     A  dealer  in  grain  had 
a  warehouse  for  the  storage  thereof,  with  a  drive- way  thereto  and  therein,  by 
which  his  customers  might  reach  a  place  for  discharging  grain  into  such  ware- 
house; this  drive-way  was  a  passage  so  dark  that  defects  could  not  be  seen, 
and  was  negligently  kept  in  a  dangerous  condition;  the  plaintiff  was  ignorant 
thereof,  and  having  sold  to  the  defendant  a  load  of  grain,  attempted  to  obey 
the  defendant's  direction  to  pass  with  a  team  along  the  way,  and  on  account  of 
an  elevation  allowed  to  be  negligently  raised  on  the  fioorway,  and  which 
brought   the  floor  and  ceiling  nearer  together,   was,    without  his  faulty 
caught  between  the  timbers  of  the  ceiling  of  the  warehouse  and  drive-way 
and  seriously  injured.    Defendant  was  held  answerable.    It  was  held,  too, 
that  if  the  way  was  really  dangerous,  the  fact  that  many  others  had  used  it 
without  injury  was  immaterial:  Navs  v.  Flack,  90  Ind.  205.     Where  the 
owner  constructs  a  vault  under  and  opening  into  a  highway  in  front  of  his 
premises,  and  covered  only  by  a  movable  grating  without  fastenings,  he  is 
liable  for  injury  sustained  by  one  falling  into  the  opening:  Anderson  v.  Dickie, 
1  Rob.  (N.  Y.)  238;  S.  C,  26  How.  Pr.  105.     So  where  one  is  awaiting  in  the 
night-time  the  landing  of  a  boat,  with  the  intention  of  prosecuting  his  journey, 
and  being  unaware  of  the  existence  of  openings  or  hatch-holes  in  the  depot 
floor,  and  using  due  care,  falls  through  one  of  the  hatch-holes,  and  injures 
himself,  he  may  recover  therefor,  where  the  hatch-hole  has  been  negligently 
left  uncovered,  unguarded,  and  unlighted:  Beimett  v.  R.  R.  Co.,  102  TJ.  S. 
577.    In  McKee  v.  BidweU,  74  Pa.  St.  218,  the  plaintiff,  in  going  about  night- 
fall into  defendant's  building  on  business,  fell  through  an  opening  into  the 
cellar;  and  it  was  held  that  evidence  that  the  defendant  afterwards  put  a 
light  at  the  opening  was  admissible  on  the  question  of  defendant's  negligence. 
The  owner  of  a  building  leased  to  a  tenant  who  occupies  it  is  not  liable  to 
one  who,  in  passing  along  a  walk  leading  from  the  street  to  the  building,  for 
the  purpose  of  transacting  business  with  the  tenant,  is  injured  by  falling 
down  an  embankment  adjoining  the  walk,  although  the  estate  was  in  that 
condition  prior  to  the  letting:  Mellen  v.  Morrill,  126  Mass.  545.    Where  a 
religious  society  gives  notice  of  a  meeting  to  be  held  at  its  house  of  worship, 
and  invites  the  members  of  other  societies  to  attend,  a  member  of  a  church 
so  invited,  while  on  the  land  of  the  society,  is  not  a  mere  licensee,  and  can 
maintain  an  action  against  the  society  for  a  personal  injury  sustained,  while 
in  the  exercise  of  due  care,  from  the  dangerous  condition  of  the  defendant's 
premises:  Davis  v.  Central  Cong.  Sodely  etc,  129  Id.  367;  S.  C,  37  Am.  Rep. 
368.    Ordinary  care  and  diligence  must  be  used  to  keep  business  places,  and 
the  usual  passage-way  to  them,  safe  for  the  access  of  all  persons  coming  to 
them  at  aJl  reasonable  hours,  by  the  occupant's  invitation,  express  or  implied, 
or  for  any  purpose  beneficial  to  them:  Parker  v.  Portland  Pub.  Co.,  69  Me. 
173.    For  other  cases  on  this  subdivision,  see  note  to  Oodley  v.  Hagerty,  59 
Am.  Dec.  734,  735. 

5.  Stairway  a.  Trap-doors,  Fire-escapes,  HoUs  in  Floor,  Hatchways,  etc:  See 
note  to  Oodley  v.  Hagerty,  59  Am.  Dec.  734;  Elliott  v.  Pray,  ante,  p.  653. 
In  Freer  v.  Cameron,  4  Rich.  228,  an  action  on  the  case  was  sustained  against 
the  defendants,  who  were  store-keepers,  by  a  plaintiff,  who,  being  in  the  store 
as  a  customer,  was  invited  by  the  clerk  to  walk  into  a  dark  part  of  the  store, 
in  which  there  was  an  open  trap-door,  through  which  plaintiff,  without  neg- 
ligence on  her  part,  fell  and  fractured  her  arm.  In  an  action  for  damages 
for  personal  injuries  received  by  tho  plaintiff  from  falling  through  an  on- 
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guarded  and  unlighted  opening  in  the  floor  into  the  cellar  of  the  defendants' 
building,  where  the  evidence  shows  the  existence  of  the  hole,  which  was 
only  partially  guarded  by  a  rope  attached  to  x>osts,  and  also  shows  that  the 
plaintiff  was  not  an  intruder  or  trespasser,  but  was  there  with  the  consent 
of  the  defendants,  it  seems  that  it  would  be  erroneous  to  i^iaTniag  the  com- 
plaint for  failure  of  proof,  and  that  the  question  of  negligence  should  be 
submitted  to  the  jury,  even  though  ib  was  not  proved  that  the  defendants 
had  actual  notice  that  thehole  was  unguarded,  it  being  their  duty,  when  they 
suffered  persons  to  go  over  the  building,  to  securely  and  properly  guard  such 
a  pitfall:  Dunn  v.  JDuranty  9  Daily,  389.  In  an  action  for  damages,  where 
plaintiff's  evidence  shows  that  the  deceased  was  found  dead  in  a  cellar-way  of 
defendant,  such  as  are  common  in  the  streets  of  large  cities,  the  same  open- 
ing upon  a  street  with  which  deceased  was  familiar,  there  arises  no  pre- 
sumption of  negligence  on  defendant's  part  of  causing  the  injury,  and  it  is 
error  to  refuse  an  instruction  in  the  nature  of  a  demurrer  to  the  evidence. 
There  is  a  presumption  of  negligence  on  the  part  of  the  deceased,  especially 
where  it  appears  that  the  cellar-way  was  not  peculiarly  dangerous,  and  that 
the  locality  was  well  lighted.  Those  walking  in  large  cities  are  bound  to 
take  notice  of  the  existence  of  such  constructions  as  the  necessities  of  com- 
merce and  the  convenient  occupation  of  residences  render  common,  and  if 
injured  by  them  must  blame  themselves:  BueacMng  v.  8L  Louis  Oas  Light 
Co.,  6  Ma  App.  85. 

6.  Elevators.  — Where  there  is  an  elevator  in  the  hallway  of  premises  used 
by  different  tenants  in  conmion,  which  is  inclosed,  and  has  doors  opening  into 
the  hallway  on  the  first  floor,  upon  which  doors  there  are  bolts  for  the  pur- 
pose of  fastening  them,  and  a  servant  of  a  third  person,  lawfully  on  the  prem- 
ises, delivering  goods  to  one  of  the  tenants  of  the  upper  floors,  mistakes  the 
elevator  for  the  stairs  and  walks  into  it,  and  falls  through  the  aperture  to  the 
ground-floor,  and  receives  injuries  which  result  in  his  death,  it  will  beheld,  in 
an  action  brought  by  his  administratrix,  that,  as  the  elevator  was  properly  con- 
structed and  properly  protected,  the  tenants  on  one  floor  are  not  liable  for  the 
negligent  manner  of  use  of  the  hatchway  by  the  tenants  on  one  of  the  other  floors; 
and  there  being  no  afiOrmative  proof  showing  specific  acts  of  negligence  on  the 
part  of  any  particular  tenant,  neither  of  the  several  tenants  is  liable,  either 
severally  or  jointiy  with  the  others,  for  injuries  resulting  from  such  accidents: 
Donnelly  v.  Jenkins,  68  How.  Pr.  252;  S.  C,  9  Daly,  41.  Where  the  plain- 
tiff fell  down  an  elevator  opening,  and  brought  suit  against  the  defendant, 
one  of  two  occupants  of  the  building,  and  at  whose  invitation  the  plaintiff 
was  rightfully  there,  and  it  could  not  be  shown  that  the  defendant  had  used 
the  elevator  last,  it  was  held  that  no  presumption  of  negligence  could  be 
raised  against  the  defendant;  and  there  being  no  proof  of  any,  the  plaintiff's 
action  could  not  be  sustained:  Harris  v.  Perry,  89  N.  Y.  308;  reversing  S.  C, 
23  Hun,  244.  Where  one  was  charged  with  negligence,  in  not  suficiently 
lighting  the  hall  and  passage-way  to  his  place  of  business,  and  in  leaving 
open  the  doors  to  his  elevator-way,  evidence  embracing  a  period  of  two  years 
tending  to  show  at  different  times  the  condition  of  the  hall  and  the  entrance 
way  as  to  light,  whether  more  or  less  or  none,  the  position  of  the  elevator 
gates  and  doors,  what  had  happened  to  others  at  different  times,  and  their 
escape  from  peril,  was  held  to  be  inadmissible:  Parker  v.  Portland  Pub.  Co., 
69  Me.  173. 

7.  Dangerous  MacJunery  on  One*s  Premises. — The  owner  of  dangerous 
machinery,  who  leaves  it  in  an  opek  place,  though  on  his  own  land,  where  he 
has  reason  to  believe  that  young  children  will  be  attracted  to  play  with  it 
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and  be  injured,  is  bound  to  use  reasooAble  care  to  pvoteeb  sneh  childreo 
from  the  danger  to  which  they  are  thus  exposed:  Keft  v.  MilwcaAee  etc 
Ify  Co.,  21  Minn.  207.  It  is  negligence  for  the  owner  to  leave  sneh  WBf 
efainery  in  motion  nnguarded  and  so  exposed  that  children  playing  near  by 
might  be  expected  to  be  drawn  to  it  by  cariosity  and  injured;  and  it  has 
been  thns  held  with  respect  to  an  elevator  in  a  coal-yard,  woriLod  by  steam: 
MnUanty  r.  Spence,  15  Abb.  Pr.,  N.  S.,  319.  So  where  an  owner  of  a  mill 
left  his  shafting  projecting  through  the  wall,  with  cog-wheels  npon  it  entirely 
nnoovered,  within  two  feet  of  the  ground,  and  in  an  open  space  near  the 
street,  so  that  a  child  at  play  was  drawn  between  the  wheels  and  injured, 
he  is  liable:  Whh-ky  ▼.  WhUeman,  1  Head,  610.  One  who  is  exeroising  a 
public  trade  or  business  which  requires  the  use  of  a  steam-engine  is  rosponsi- 
ble  for  any  injury  to  another  coming  on  his  premises,  and  which  is  the  con- 
sequence of  its  insufficiency;  as  where  the  bcnler  bursts,  and  kills  man  or 
beast:  Spencer  v.  CatripbeU,  9  Watts  &  S.  32;  compare  KrUght  ^.  €foodyear*9 
Indui  Rvbber  etc  Co.,  88  Conn.  438;  Parbe  ▼.  Union  W.  Co.,  42  Id.  399,  con- 
cerning the  use  of  steam-whistles  by  factories,  and  injuries  caused  thereby  in 
frightening  horses. 

8.  FalUng  qf  BvUding,  Wall,  Platform,  or  Camke,'  See  Oodleff  ▼.  Hagert^, 
59  Am.  Dec.  731,  and  cases  cited  in  note  thereto  733-737.  Individuals  who 
hold  a  fair,  and  erect  structures  for  the  use  of  their  patrons,  are  liable  for 
any  injury  such  patrons  may  receive  by  the  breaking  down  or  falling  of  such 
structures,  if  caused  by  the  negligent  or  unskillful  manner  of  their  construc- 
tion, and  their  liability  cannot,  in  any  manner,  be  affected  by  their  giving  to 
such  fair  the  name  of  an  old  society:  LaHiam  v.  Roach,  72  HI.  179.  But 
where  an  action  is  brought  to  recover  damages  on  account  of  injury  done  by 
the  accidental  falling  of  a  structure,  proof  that  there  was  no  fault  or  negli- 
gence imputable  to  the  defendant,  and  that  there  was  no  original  imperfec- 
tion in  the  structure,  is  sufficient  to  avoid  liability  on  his  part:  Burton  v. 
Davis,  15  La.  Ann.  448.  But  if  negligence  and  want  of  skill  in  an  erection 
are  averred  and  proved,  the  plaintiff  may  recover:  Seabrook  v.  Heeher,  2  Bobt. 
291. 

9.  £hxavationa.  Especially  Those  near  Highways.  — In  ffowland  v.  Vhieent,  10 
Met.  371,  it  was  held  that  an  owner  of  land  excavating  therein  within  a  foot 
or  two  of  the  public  street,  and  using  no  precaution  against  the  danger  of  fall- 
ing into  it,  was  not  liable  to  one  who,  passing  in  the  night-time,  went  over  the 
line  of  the  street,  fell  into  the  excavation,  and  was  injured.  But  in  Sanders 
V.  Beister,  I  Dakota,  151,  and  Matheny  v.  Wolffs,  2  Duvall,  137,  an  owner  who 
runs  a  deep  and  dangerous  excavation  up  to  or  near  to  a  sidewalk  or  pave- 
ment in  a  populous  city,  and  fails  to  keep  it  guarded,  barricaded,  or  lighted, 
is  held  liable  for  an  injury  to  one  occasioned  by  falling  into  it  while  passing 
along  the  highway.  One  who  owns  land  in  a  populous  neighborhood  is  bound 
to  use  reasonable  care  not  to  leave  exposed  upon  his  premises  any  dangerous 
agency  attractive  to  children;  as  where  persons  are  excavating  sand  in  a 
neighborhood  where  there  are  many  small  children,  they  are  bound  to  take 
measures  to  keep  them  away:  Fink  v.  Missouri  Furnace  Co.,  10  Mo.  App.  61. 

10.  Dangerous  WeU-lioles  in  Land:  See  "Trespassers  and  Licensees,"  infra. 
The  owner  of  premises  is  liable  to  one  who,  being  lawfully  on  the  premises, 
sustains  an  injury  from  falling  into  a  well-hole  therein,  which  has  been  negli- 
gently left  uncovered,  not  plainly  and  palpably  visible,  and  to  which  the 
owner  called  no  attention:  Homer  v.  Everett,  15  Jones  &  S.  298.  An  owner 
leaving  such  pitfalls  uncovered,  and  exposing  persons  and  property  to  danger, 
is  liable  to  an  action  for  loss  accruing  to  persons  or  property,  not  unlawfully 
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on  his  premises,  for  his  negligence:  Toimg  y,  Harvey,  16  Ind.  314;  CauOttw 
V.  Mathews^  6  Earn.  191. 

11.  Treapaaaers  and  Licerueea:  See  note  to  Cfcdlty  v.  ffagerty,  59  Am.  Dec. 
736,  737.  A  mere  permission  to  pass  over  one's  property,  where  dangers  are 
likely  to  be  eneonnteredy  or  Mt  acqnieseence  in  soch  paesage  f  ov  the  benefiiii 
or  conrenience  of  the  licensee,  cieates  no  duty  on  the  p«rty  giving  sack  per- 
miasion,  except  to  refrain  from  acts  willfully  injurious.  One  who  enjoys  such 
permiraion  is  only  relieved  from  being  a  trespasser,  and  must  assnm«  all  the 
ordiiiary  risk  attached  to  the  nature  of  the  place  or  the  business  carried  on: 
Vanderbeck  v.  Htndry^  34  N.  J.  L.  467;  HvanamUe  tic.  B.  R.  Co.  v.  Cfriffin, 
100  Ind.  221,  where  one  in  crossing  another's  premises  fell  into  a^  deep  well; 
P&rksr  V.  Porilemd  Pvb,  Co.,  69  Me.  173.  And  one  is  not  liable  to  a  tres- 
passer who  oomes  on  his  premises  and  receives  injuries:  Hargrtaoei  v.  Dtsbcon, 
25  Mich.  1.  The  rule  la,  that  the  owner  oi  private  grounds  is  under  no  obli- 
gation to  keep  them  in  a  safe  Gonditioo  for  the  beaeit  of  idlers,  bare  licensees, 
intruders,  trespassers,  or  others^  who  come  upon  them,  not  by  any  invitation, 
either  express  or  implied,  but  for  their  own  convenience  or  pleasure:  Union 
Stock  Tarda  v.  Bourief  10  BL  App.  474;  Coppner  v.  Pennayhania  Co^f  12  Id. 
600.  Thus,  one  who  goes  upon  a  raibqpad  track  without  any  inducement 
being  held  out  to  him,  not  at  a  crossing,  and  where  he  has  no  right  to  be,  is 
a  wrong-doer  and  trespasser.  And  if  he  is  injured  while  so  crossing  or 
traveling  upon  it,  the  company  is  not  answerable  to  him:  See  note  to  LiUla 
SehuyOeSlttc  Co,  v.  Nwion,  64  Am.  Dec.  675;  lUxnoia  CenL  R,  R,  Co.  v.  God- 
frey, 71  111.  500;  Johnaon  v.  Boaion  etc  R.  R,,  125  Mass.  75;  }Vri(^it  v.  Boeton 
etc  R.  R,,  129  Id.  440.  So,  where  a  mere  intruder  went  upon  the  uninclosed 
premises  of  a  railroad  company,  and  into  a  building  thereon  in  a  state  of 
decay,  and  while  there  a  sudden  storm  blew  a  fragment  of  the  dilapidated 
building  against  him  and  injured  him  severely,  it  was  held  that  the  company 
were  not  answerable.  The  place  had  been  once  used  as  a  freight-house,  but 
had  long  since  been  abandoned  as  a  place  of  public  business:  Lary  v.  Cleve' 
kmd  etc  R.  R.  Co.,  78  Ind.  323;  S.  C,  41  Am.  Rep.  672.  So,  where  a  long- 
shoreman, after  loading  ice  on  a  vessel,  went  thereon  after  finishing  his  work, 
merely  to  gratify  his  curiosity,  and  there  fell  down  an  open  hatchway  and 
broke  his  leg,  it  was  held  that  he  was  a  mere  intruder  and  remediless:  Severy 
V.  Nickeraoi^  120  Mass.  306.  As  to  whether  a  child  may  be  a  trespasser,  the 
cases  are  not  uniform.  In  OUleapie  v.  JHcOotoen,  100  Pa.  St.  144,  S.  C,  45 
Am.  Rep.  365,  it  was  held  that  a  child  between  seven  and  eight  years  of  age 
might  be  a  trespasser,  and  subject  to  the  rules  of  law  relating  to  trespassers. 
But  in  Coppner  v.  Pennaylva$ua  Co.,  12  HI.  App.  600,  the  owners  of  private 
grounds  were  held  liable  for  injuries  to  children  although  trespassing  at  the 
time,  where  from  the  peculiar  nature  and  exposed  position  of  the  dangerous 
defect  or  agent,  the  owner  should  reasonably  have  anticipated  such  injury  to 
flow  therefrom  as  actually  happened.  In  MuUaney  v.  Spence,  15  Abb.  Pr., 
N.  S.,  319,  the  question  of  fault  on  the  part  of  the  child  was  submitted  to  the 
jury.  One  entering  the  premises  of  another,  even  by  invitation,  is  himself 
bound  to  exercise  ordinary  care  and  diligence,  or  he  cannot  recover  if  ht 
suffers  injury:  Parker  v.  Portland  Pub.  Co.,  69  Me.  173;  compare  CaSaban  v. 
Wame,  40  Mo.  131. 


-*C«2f  "r  .^^  ^  ^^pSri^^i  ^^--^  -stained  b; 
«*«tion  upon  tt^°*:'°r'  ^^  *h« Si,  ""^  ^P^"^  ««lvSi 
^nger  up^  one  o?  Sf  *!?^  ^«  Cana  Ja     p,  °^*f  »  Passenger 

^^ne  station  in  Can!?  ^E^  o°«  dar^Sf  ^"^  ^^rtlZ 

»ng  for  half  an  W  *>  '•°'«^  ^  pSs  S^f^ °««'  station, 
f-^^t,  in  and  out  i^r^^  "^«  Passen'^ei  h.?f  ^°  wai^ 
*^y<»d  the  station     v  ^  ^°«^°«  had  pa7«^    u^°  talking 

oot  announce  it     Th     ,*^**  «**«on,  and T'  '"^'^  *<>  be  «, 
^  *ook  to  be  the  JdLf '"''*'^  ^««  C  btt '""^'^^'tor  did 

;:«  at  a  station  nT^  °°  ^l  "<>°d«ctor,  an3^°^-^°°««-    This 

the  side  to,.ards  the  s^r  '  ^^'*«''*-    The  p1a£«r '"°^-^°'^»« 
«^ght  OP  ten  stens  ,!.  ^*'"'  ''^^^ed  the  tri  ?^  «<»*  <>««  on 

f  ?«<^>  Which  XtSt  ""^  ^^^^^'^  and  ti  Tnif "*  ^^^ 
This  cattle-guard  wL  L  "^^  ^^t^  tracks  of  *k  *°  *  ^^^'^e- 
"»« it,  was  open  ar!f      *  Provided  with  An         *^®  raihx)ad 

d«d  feet  distant     it  f^f^  ^^^^h^  ^^tion,  mo^e^S^^^^de  ^as 
Pened  there  before     ^^^^^^^^  that  other  ^.^     *°  °°®  ^un- 

^^ferwn,  for  the  plaintiff  ^^^• 


^'  ^^^'^'  for  the  plaintiff. 
^'  0.  Shattuck,  for  t»-    - 


* 
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By  Court,  Bigelow,  C.  J.  The  defendants  do  not  appear  to 
•^-^^^^ r.  have  been  guilty  of  any  breach  of  obh'gation  or  duty  towards 
I  the  plaintiff.    The  station  in  "the  vicinity  of  which  the  acci- 

^  ,^         dent  happened  was  not  the  one  to  which  the  plaintiff  was 

I  iii-is         destined  and  the  defendants  had  agreed  to  carry  him;  they 
T-^-rfrix         were  not  bound,  therefore,  to  provide  means  for  his  safe  egress 
**         from  the  cars  and  approach  to  the  station;  nor  was  the  cattle- 
guard  so  near  the  place  at  which  passengers  might  reasonably 
alight  from  the  cars  for  any  purpose  as  to  impose  on  the  de- 
fendants the  duty  of  making  it  suitable  and  safe  for  persons 
v:=cn£  to  pass  and  repass  over  it.    The  facts  show  that  it  was  more 

^-i  vmdtti  ijjjan  one  hundred  feet  distant  from  the  platform  of  the  build- 

ing at  the  station.     Nor  does  it  appear  that  there  was  any  act 
or  thing  done  by  the  defendants'  servants  to  induce  the  plain- 
_  „^jjgr:  tiff  to  go  to  the  place  where  he  sustained  injury.    If  there 

.1  ^r  WAS  any  negligence  or  carelessness  shown  to  exist  at  the  time 

'",,.. ^r^  and  place  of  the  accident,  it  was  on  the  part  of  the  plaintiff, 

r    f  li.  ^^^7  ^  ^  dsLtk  night,  in  a  strange  place,  at  a  distance  of  sev- 

r^Ej  ft:  ®ral  rods  from  a  passenger  station,  and  without  sufficient  rea- 

-pjrfe:  ^^  ^^  ^^7  iJiquiry  of  any  person  who  could  give  him  needful 

c-^^v  information,  alighted  &om  the  cars  and  walked  to  a  place 

TLrr  which  was  not  intended  for  passengers,  and  which  the  defend- 

y^  ^  ants  were  not  bound  to  keep  in  a  safe  and  convenient  condi^ 

v'f  ffr  *^^^  ^^^  their  use. 

" '   y  Judgment  for  the  defendants. 

one,  ^' 

'^'  '^  Commonwealth  v.  Crotty. 

ffi-^^'  [10  Allmh,  408.J 

c^^^-  Km  OB  San  Discbiftion  or  "Party  to  bb  Absktsd  oh  Wabmasi 

f  tO^-  mJBT  BB  EzFBSssED  THBBinT.      Warrant  granted  with  the  name  in 

Uank,  and  withcmt  other  designation  of  the  person  to  be  arrested,  if 

▼old. 

WbSBM  PlBTT  WHOfiB  KaMB  18  UNKNOWN  IS  TO  BB  AbBBSTBD,  WaBBANT 

ri^^  MUST  OONTAIN  the  best  description  possible  of  the  person  to  be  arrested; 

;^'  and  it  most  be  snfficient  to  indicate  clearly  on  whom  it  is  to  be  served, 

,r.  by  stating  his  occapation,  his  personal  appearance  and  peculiarities,  the 

place  of  his  residence,  or  other  circnmstanoes  by  which  he  can  be  identi- 

P"  fied. 

^  OmoBB  SEBSDra  to  Sbbvb  Von)  Wabbant  Bbcx>mi8  Tbespassbb;  so  witii 

any  other  person. 
Wabbant  to  Abbbst  "John  Dob  ob  Eichabd  Rob,  whobb  Othbb  ob  Tbctb 
Nakb  IB  Unknown,"  without  any  further  description  or  means  of  iden- 
tification of  the  person  to  be  arrefftedy  ia  ^d. 


r:i»i- 


'ro> 
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Feost  V.  Grand  Trunk  Kailroad  Compant. 

[10  Allsn,  887.1 

LiABiLixT  or  Bailboao  Compant  for  Injubt  to  PASSBifasB  at  Place 
WmoH  It  is  not  Bound  to  Keep  in  Repair. — Where  a  railroad 
train  is  stopped  on  a  dark  night,  merely  waiting  for  a  train  from  the 
opposite  direction  to  paes,  at  a  place  several  rods  from  a  passenger  sta- 
tion, and  no  notice  is  gi^en  by  the  servants  of  the  company  to  passen- 
gers that  they  may  leave  the  cars,  one  who  leaves  the  cars  and  receives 
a  personal  injury  by  walking  into  an  open  cattle-guard  cannot  recover 
damages  of  the  company  therefor;  and  it  makes  no  difference  that  he 
was  misinformed  by  some  individual  not  in  the  company's  employment 
that  he  must  go  and  see  to  having  his  baggage  passed  at  the  custom* 
house,  supposed  to  have  been  reached  by  the  train,  or  that  the  train 
was  near  a  passenger  station  which  was  not  the  place  of  his  destination. 

Tort  to  recover  damages  for  a  persona]  injury  sustained  by 
the  plaintiff,  caused  by  his  stepping  into  an  open  culvert  or 
cattle-guard,  maintained  by  the  defendants  near  a  passenger 
station  upon  their  railroad  in  Canada.  Plaintiff  was  a  pas- 
senger upon  one  of  defendants'  trains  running  from  Portland 
to  Quebec.  The  train  stopped  one  dark  night  near  Boundary 
Line  station  in  Canada,  which  was  a  regular  passenger  station, 
waiting  for  a  train  from  the  north  to  pass.  It  had  been  wait- 
ing for  half  an  hour,  and  the  passengers  had  been  walking 
about,  in  and  out.  The  engine  had  passed  about  fifty  feet 
beyond  the  station.  No  passengers,  however,  were  to  be  re- 
ceived or  discharged  at  that  station,  and  the  conductor  did 
not  announce  it.  The  plaintiff  was  told  by  some  one,  whom 
he  took  to  be  the  conductor,  that  he  must  go  and  look  to  his 
baggage  so  as  to  have  it  passed  at  the  custom-house.  This 
person,  however,  was  not  the  conductor,  and  the  custom-house 
was  at  a  station  nine  miles  distant.  The  plaintiff  got  out  on 
the  side  towards  the  station,  crossed  the  track,  walked  some 
eight  or  ten  steps  towards  the  station,  and  fell  into  a  cattle- 
guard,  which  extended  across  both  tracks  of  the  railroad. 
This  cattle-guard  was  not  provided  with  any  means  for  cross- 
ing it,  was  open,  and  not  lighted.  The  only  light  outside  was 
a  lantern  on  the  platform  of  the  station,  more  than  one  hun- 
dred feet  distant.  It  appeared  that  other  accidents  had  hap- 
pened there  before,  and  that  the  defendants  had  knowledge 
thereof.    Judgment  for  defendants,  and  plaintiff  appealed. 

J".  Nickerson^  for  the  plaintiff. 

(?.  0.  Shattuchy  for  the  defendants. 
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By  Court,  Bigelow,  C.  J.  The  defendants  do  not  appear  to 
have  been  guilty  of  any  breach  of  obligation  or  duty  towards 
the  plaintiff.  The  station  in  "the  vicinity  of  which  the  acci- 
dent happened  was  not  the  one  to  which  the  plaintiff  was 
destined  and  the  defendants  had  agreed  to  carry  him;  they 
were  not  bound,  therefore,  to  provide  means  for  his  safe  egress 
from  the  cars  and  approach  to  the  station;  nor  was  the  cattle- 
guard  so  near  the  place  at  which  passengers  might  reasonably 
alight  from  the  cars  for  any  purpose  as  to  impose  on  the  de- 
fendants the  duty  of  making  it  suitable  and  safe  for  persons 
to  pass  and  repass  over  it.  The  facts  show  that  it  was  more 
than  one  hundred  feet  distant  from  the  platform  of  the  build- 
ing at  the  station.  Nor  does  it  appear  that  there  was  any  act 
or  thing  done  by  the  defendants'  servants  to  induce  the  plain- 
tiff to  go  to  the  place  where  he  sustained  injury.  If  there 
was  any  negligence  or  carelessness  shown  to  exist  at  the  time 
and  place  of  the  accident,  it  was  on  the  part  of  the  plaintiff, 
who,  in  a  dark  night,  in  a  strange  place,  at  a  distance  of  sev- 
eral rods  from  a  passenger  station,  and  without  sufficient  rea- 
son or  any  inquiry  of  any  person  who  could  give  him  needful 
information,  alighted  from  the  cars  and  walked  to  a  place 
which  was  not  intended  for  passengers,  and  which  the  defend- 
ants were  not  bound  to  keep  in  a  safe  and  convenient  condi- 
tion for  their  use. 

Judgment  for  the  defendants. 


Commonwealth  v.  Crotty. 

[10  Allen,  408.J 

Kiia  QE  BoMM  DiacBiFTioN  07  Pabtt  to  Bfl  Abbbtted  on  WAB&im 
inTST  BB  EZFBBSSKD  THXBBiN.  Warrant  granted  with  the  name  in 
Uank^  and  without  other  designation  of  the  person  to  be  arrested,  la 
void. 

WbSBB  PlBTT  WHOBfl  NaMB  18  UbKBOWN  IS  TO  BB  AbBBSTBD,  WaXBAST 

MUST  OoHTAiN  the  best  description  possible  of  the  person  to  be  arrested; 
and  it  mnst  be  sufficient  to  indicate  clearly  on  whom  it  is  to  be  served, 
by  stating  his  oconpation,  his  personal  appearance  and  peculiarities,  the 
place  of  his  residence,  or  other  circumstances  by  which  he  can  be  identi- 
fied. 

OfnGBB  SBBKnra  to  Sbbvb  Void  Wabbant  Bboombs  Tbbspassbb;  so  with 
any  other  person. 

Wabbabt  to  Abbbst  "John  Dob  or  Richabb  Hoe,  whosb  Othbb  ob  Tbub 
Namb  n  Unknown,"  without  any  further  description  or  meana  of  iden* 
tificatioQ  of  the  person  to  be  arrestedt  i*  wiL 
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Person  Sougbt  to  be  Arbestep  upon  Void  Wabjuet  hat  Laweullt 
iUfliST;  and  third  paraonE  ooay  lawfully  aid  him  in  iach  resistance,  using 
no  more  force  than  is  necessary*  to  prev^ent  the  arrest  without  being 
guilty  of  a  riot. 

INDICTMENT  for  a  riot.  Calvin  Peaelee  had  made  a  com- 
plaint  to  the  police  court  of  Lee,  charging  that  '^  John  Doe  or 
Richard  Roe,  whose  other  or  true  name  is  to  your  complainant 
unknown,"  had  committed  an  assault  and  battery  upon  him. 
Upon  this  complaint,  a  warrant,  which  was  attached  to  the 
complaint,  was  issued  against  '^John  Doe  or  Richard  Roe, 
whose  other  or  true  name  is  to  your  complainant  unknown, 
named  in  the  foregoing  complaint."  Neither  the  complaint 
nor  the  warrant  contained  any  further  description  or  means  of 
identification  of  the  person  to  be  arrested.  Upon  this  warranti 
a  deputy  sheriff,  with  assistants,  proceeded  to  arrest  Morris 
Crotty,  one  of  the  defendants  in  this  case,  as  the  real  person 
chargeable.  Crotty  resisted  the  arrest,  on  the  ground  that  the 
warrant  was  invalid,  and  the  other  defendants  aided  him.  The 
officer  testified  that  he  did  not  rely  upon  any  description  in 
the  warrant,  but  upon  information  otherwise  obtained,  for  the 
identification  of  Crotty.  These  were  the  grounds  upon  which 
the  district  attorney  relied.  A  verdict  of  guilty  was  returned 
against  some  of  the  defendants,  and  they  alleged  exoeptionfl. 

M.  Wilcox  and  L  Sumner j  for  the  defendants. 

/.  C  Davisj  for  the  commonwealth. 

By  Court,  Bigelow,  C.  J.  We  cannot  entertain  a  doubt 
that  the  warrant  on  which  the  officer  attempted  to  arrest  one 
of  the  defendants  at  the  time  of  the  alleged  riot  was  insuf- 
ficient, illegal,  and  void.  It  did  not  contain  the  name  of  the 
defendant,  nor  any  description  or  designation  by  which  he 
could  be  known  and  identified  as  the  person  against  whom  it 
was  issued.  It  was  in  effect  a  general  warrant  upon  which 
any  other  individual  might  as  well  have  been  arrested,  as  being 
included  in  the  description,  as  the  defendant  himself.  Such  a 
warrant  was  contrary  to  elementary  principles,  and  in  direct 
violation  of  the  constitutional  right  of  the  citizen,  as  set  forth 
in  the  Declaration  of  Rights,  art.  14,  which  declares  that  every 
subject  has  a  right  to  be  secure  from  all  unreasonable  searches 
and  seizures  of  his  person,  and  that  all  warrants  therefore  are 
oontrary  to  this  right  if  the  order  in  the  warrant  to  a  civil 
officer  to  arrest  one  or  more  suspected  persons  or  to  seize  their 
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property  be  not  accompanied  with  a  special  designation  of  the 

persons  or  objects  of  search,  arrest,  or  seizure.  This  is  in  fact 
only  a  declaration  of  an  ancient  common-law  right.  It  was 
always  necessary  to  express  the  name  or  give  some  description 
^{0f  a  party  to  be  arrested  on  a  warrant;  and  if  one  was  granted 
with  the  name  in  blank,  and  without  other  designation  of  the 
person  to  be  arrested,  it  was  void:  1  Hale  P.  C.  577;  2  Id.  119; 
Post.  312;  7  Dane  Abr.  248;  1  Chitty's  Crim.  Law,  89;  Mead 
V.  Haws,  7  Cow.  332,  and  cases  cited. 

This  rule  or  principle  does  not  prevent  the  issue  and  service 
of  a  warrant  against  a  party  whose  name  is  unknown.  In 
such  case  the  beet  description  possible  of  the  i)erBon  to  be  ar- 
rested is  to  be  given  in  the  warrant;  but  it  must  be  sufficient 
to  indicate  clearly  on  whom  it  is  to  be  served,  by  stating  his 
occupation,  his  personal  appearance  and  peculiaritieB,  the 
place  of  his  residence,  or  other  circumstances  by  which  he  can 
be  identified:  1  Chitty's  Crim.  Law,  39,  40. 

The  warrant  being  defective  and  void  on  its  face,  the  officer 
had  no  right  to  arrest  the  person  on  whom  he  attempted  to 
serve  it.  He  acted  without  warrant,  and  was  a  trespasser. 
The  defendant  whom  he  sought  to  arrest  had  a  right  to  resist 
by  force,  using  no  more  than  was  necessary  to  resist  the  un- 
lawful acts  of  the  officer.  An  officer  who  acts  under  a  void 
precept  and  a  person  doing  the  same  act  who  is  not  an  officer 
stand  on  the  same  footing:  Shadgett  v.  ClipsoUj  8  East,  328; 
Rex  V.  Hoodj  1  Moody  C.  C.  281;  Haye  v.  Bush,  2  Scott  N.  R. 
86;  Pearce  v.  Atwood,  13  Mass.  324,  344;  Sanford  v.  NiehoUy 
13  Id.  286  [7  Am.  Dec.  151];  Commonwealth  v.  Kennard,  8 
Pick.  133;  and  any  third  person  may  lawfully  interfere  to 
prevent  an  arrest  under  a  void  warrant,  doing  no  more  than 
is  necessary  for  that  purpose:  1  Chitty's  Crim.  Law,  44;  King 
V.  Osmer,  5  East,  304-308. 

The  defendants,  therefore,  in  resisting  the  officer  in  making 
an  arrest  under  the  warrant  in  question,  if  they  were  guilty  of 
no  improper  or  excessive  force  or  violence,  did  not  do  an  un- 
lawful act  by  lawful  means,  or  a  lawful  act  by  unlawful  means, 
and  so  could  not  be  convicted  of  the  misdemeanor  of  a  riot, 
with  which  they  are  charged  in  the  indictment. 

The  instructions  under  which  the  case  was  submitted  to  the 
jury  did  not  meet  this  aspect  of  the  case.  It  must  therefora 
go  to  a  new  trial. 

Exceptions  sustained. 
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Wabbast  mttst  DisoBZBB  WXTB  Certaxstt  the  penoQ  whose  arrert  it 
reqnires:  HoMm  v.  T<mng,  31  Am.  Deo.  426. 

Thb  frinoifal  oasb  was  dTBD  in  CommonwecUih  ▼.  InUakMng  lAgwi/n, 
105  ^fass.  181,  to  the  point  that  a  warrant  to  search  for  intoxicating  liqnon 
under  the  statute  is  void  if  it  omits  to  allege,  in  conformity  with  such  statute^ 
that  probable  cause  has  been  shown  for  it  to  issue;  and  being  thus  defectiye 
on  its  face  wiU  not  protect  an  officer  in  its  service.  And  where  the  defend- 
ant  has  used  no  more  force  than  is  reasonably  necessary  to  remove  the  officer 
who  attempts  to  serve  such  a  waizaaty  an  indictment  for  an  assault  oannot  h% 
maini 
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[10  AlXBK,  448.J 
RAJLBOAD   CtoKPAVT   18   NOT   AlTTHOIUZBD  BT  OOMMON   LaW   TO  AUBHATB 

OB  MoBTGAOB  ITS  Fbanohisx. — ^A  railroad  company,  created  for  the 
express  and  sole  purjKwe  of  constructing,  owning,  and  managing  a  rail- 
road; authorised  to  tskke  land  for  this  public  purpose  under  the  right  of 
eminent  domain;  whose  powers  are  to  be  exercised  by  officers  expressly 
designated  by  statute;  having  public  duties,  the  discharge  of  which  is  the 
leading  object  of  its  creation;  and  which  is  required  to  make  returns  to  the 
legislature,  —  is  not  authorized  by  common  law  to  alienate  or  mortgage  its 
franchise  without  authority  other  than  that  derived  from  the  fact  of  its 
own  incorporation. 

Ck>BPOBATIONS  HAVB  POWXB  BT  COMHON  LaW  TO  ISBUB  BONDS,  but  UndCT  the 

statute  of  Massachusetts,  railroad  corporations  have  no  power  to  issue 
bonds  for  the  payment  of  money,  except  Ux  the  purposes  and  in  the  mode 
therein  authorized.    All  bonds  issued  otherwise  are  void. 

MoBTGAOB  IS  Void  Which  is  Madx  to  Sboubb  Railroad  Bonds  issued 
for  purposes  not  authorized  by  the  statute,  and  not  in.  the  mode  therein 
prescribed. 

Bajukoad  Bonds  Issued  and  Mobtoagb  Given  ov  res  Fbanghibs  ani> 
Otbxb  Pbopxbtt  in  Violation  of  Statute  mat  be  Attacked  as  in- 
valid, even  in  a  collateral  proceeding,  by  one  who  has  taken  a  valid  second 
mortgage  on  the  property,  and  not  made  expressly  subject  to  the  former 
mortgage. 

Bights  or  Second  Mobtqaqeb  or  Railroad  and  its  Franchisb  whebb 
First  Mortoaob  is  Void.  —  One  holding  a  valid  second  mortgage  upon  a 
railroad  and  its  franchise,  and  not  made  expressly  subject  to  a  former 
first  mortgage,  has  a  plain,  adequate,  and  complete  remedy  at  law,  and 
cannot,  therefore,  maintiain  a  bill  in  equity  to  procure  the  cancellatian  of 
such  &8t  mortgage,  which  is  void,  and  thus  remove  a  doud  upon  his 
title. 

Bill  in  equity  seeking  to  impeach  the  validity  of  a  mort- 
gage, executed  on  July  80,  1855,  by  the  Troy  and  Greenfield 
Railroad  Company  to  the  defendants  as  trustees.  The  mort- 
gage, in  terms,  covered  the  franchise,  railroad,  and  all  other 
property  of  the  corporation,  then  owned  or  thereafter  to  be  ac- 
quired, and  was  made  to  secure  bonds  to  the  amount  of  nine 
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hundred  thousand  dollars,  to  be  issued  to  the  contractor  as 
part  compensation  for  constructing  the  railroad.  It  was  pay- 
able in  thirty  years  from  date.  This  mortgage  recited  the 
provisions  of  a  contract  for  the  construction  of  the  railroad, 
dated  December  80,  1854,  to  the  effect  that  such  bond  should 
be  given;  and  it  was  made  subject  to  a  prior  mortgage  to  the 
commonwealth,  to  secure  state  bonds  to  the  amount  of  two 
million  dollars,  which  the  commonwealth  was  to  issue  under 
the  provisions  of  the  statute  of  1854,  chapter  226.  After  the 
execution  of  the  mortgage  to  the  defendants,  the  common- 
wealth received  two  other  mortgages  upon  the  railroad  and 
franchise  of  said  company,  one  of  which  was  dated  on  July  6, 

1860,  and  the  other  on  March  5,  1862.  It  also  received  a  sur- 
render from  the  corporation  of  all  their  property  subject  to 
redemption  under  the  statute  of.  1862,  chapter  156.  On  Sep- 
tember 4,  1862,  the  commonwealth  took  possession  of  the 
mortgaged  premises  for  breach  of  condition.  Under  their 
various  mortgages  the  commonwealth  had,  at  various  times 
from  October,  1858,  to  July,  1861,  advanced  to  said  company 
large  sums  of  money,  amounting  in  all  to  several  hundred 
thousand  dollars.  The  corporation,  under  their  mortgage  to 
defendants,  had,  at  various  times  from  August,  1855,  to  July, 

1861,  issued  bonds  to  the  amount  in  all  of  six  hundred  thou- 
sand dollars,  payable  in  thirty  years  from  date.  The  corpora- 
tion had  issued  no  other  bonds  than  those  mentioned  above; 
but  they  were  issued  in  good  faith,  and  were  held  by  bona  fide 
holders.  The  commonwealth,  before  advancing  any  money  to 
the  corporation,  had  actual  notice  of  the  execution  of  the  mort- 
gage to  the  defendants,  and  of  the  fact  that  a  number  of  bonds 
had  been  issued  under  the  same.  In  December,  1856,  the 
amount  of  capital  stock  of  the  corporation  which  had  been 
paid  in  was  only  $143,905.77. 

D.  Foster,  for  the  commonwealth. 

S,  Bartlett  and  G.  AUen^  for  the  defendants. 

By  Court,  Hoab,  J.  The  question  whether  the  mortgage 
made  to  the  defendants  by  the  Troy  and  Greenfield  Railroad 
Company  is  of  any  validity  against  the  commonwealth  re- 
quires the  court  to  give  a  construction  to  the  provisions  of 
Stats.  1854,  c.  286.  To  ascertain  what  the  legislature  intended 
to  authorize  or  prohibit  by  that  statute,  it  will  be  expedient 
first  to  consider  what  were  the  powers  of  railroad  companies 
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in  relation  to  the  issue  of  bonds  and  the  making  of  mortgages 
at  common  law,  or  before  the  statute  was  enacted. 

There  seems  to  be  no  reason  why  a  railroad  corporation 
should  not  be  considered  as  having  power  to  make  a  bond  for 
any  purpose  for  which  it  may  lawfully  contract  a  debt,  with- 
out any  special  authority  to  that  effect,  unless  restrained  by 
some  restriction,  express  or  implied,  in  its  charter,  or  in  some 
other  legislative  act.  A  bond  is  merely  an  obligation  under 
seal.  A  corporation  having  the  capacity  to  sue  and  be  sued, 
the  right  to  make  contracts,  under  which  it  may  incur  debts, 
and  the  right  to  make  and  use  a  common  seal,  a  contract 
under  seal  is  not  only  within  the  scope  of  its  powers,  but  was 
originally  the  usual  and  peculiarly  appropriate  form  of  cor- 
porate agreement.  The  general  power  to  dispose  of  and  alien- 
ate its  property  is  also  incidental  to  every  corporation  not 
restricted  in  this  respect  by  express  legislation,  or  by  "the 
purposes  for  which  it  is  created,  and  the  nature  of  the  duties 
and  liabilities  imposed  by  its  charter":  Treadwell  v.  Salisbury 
Mfg,  Co,,  7  Gray,  404  [66  Am.  Dec.  490]. 

But  in  the  case  of  a  railroad  company,  created  for  the  ex- 
press and  sole  purpose  of  constructing,  owning,  and  managing 
a  railroad;  authorized  to  take  land  for  this  public  purpose 
under  the  right  of  eminent  domain;  whose  powers  are  to  be 
exercised  by  officers  expressly  designated  by  statute;  having 
public  duties,  the  discharge  of  which  is  the  leading  object  of 
its  creation;  required  to  make  returns  to  the  legislature, — 
there  are  certainly  great,  and,  in  our  opinion,  insuperable  ob- 
jections to  the  doctrine  that  its  franchise  can  be  alienated,  and 
its  powers  and  privileges  conferred  by  its  own  act  upon  an- 
other person  or  body,  without  authority  other  than  that  de- 
rived from  the  fact  of  its  own  incorporation.  The  franchise  to 
be  a  corporation  clearly  cannot  be  transferred  by  any  corporate 
body  of  its  own  will.  Such  a  franchise  is  not,  in  its  own 
nature,  transmissible.  The  power  to  mortgage  can  only  be 
co-extensive  with  the  power  to  alienate  absolutely,  because 
every  mortgage  may  become  an  absolute  conveyance  by  fore- 
closure. And  although  the  franchise  to  exist  as  a  corporation 
is  distinguishable  from  the  franchises  to  be  enjoyed  and  used 
by  the  corporation  after  its  creation,  yet  the  transfer  of  the 
latter  differs  essentially  from  the  mere  alienation  of  ordinary 
corporate  property.  The  right  of  a  railroad  company  to  con- 
tinue in  being  depends  upon  the  performance  of  its  public 
duties.    Having  once  established  its  road,  if  that  and  its  fran- 
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chise  of  managing,  using,  and  taking  tolls  or  fares  upon  the 
same  are  alienated,  its  whole  power  to  perform  its  most  im- 
portant functions  is  at  an  end.  A  manufacturing  company 
may  sell  its  mill,  and  buy  another;  but  a  raUroad  company 
cannot  make  a  new  railroad  at  its  pleasure. 

The  whole  reasoning  of  the  court  in  the  case  of  Whittenton 
Mills  V.  Uptouj  10  Gray,  582  [71  Am.  Dec.  681],  in  wliich  it 
was  held  that  a  manufacturing  corporation  has  no  power  to 
make  a  contract  of  copartnership,  applies  with  much  greater 
force  to  the  transfer  of  its  franchise  by  a  railroad  company. 

No  case  has  been  cited  in  which  the  exercise  of  such  a  power 
has  ever  been  judicially  sanctioned  in  this  commonwealth, 
where  there  was  not  express  legislative  authority  for  it;  and 
the  cases  in  which  the  legislature  has  expressly  conferred  the 
power,  or  confirmed  its  exercise,  furnish  at  once  a  strong  im- 
plication that  it  would  not  otherwise  exist,  and  afford  a  solu* 
tion  of  the  allusion  to  railroad  mortgages  which  occurs  in  the 
statutes. 

Coming,  then,  to  the  consideration  of  the  statute  of  1854,  we 
find  it  entitled  '^An  act  to  authorize  railroad  companies  to  is- 
sue bonds."  The  first  section  recites  the  purposes  for  which  a 
railroad  corporation  may  issue  bonds,  namely,  ''for  the  pur- 
pose of  funding  its  floating  debt,  or  for  money  which  it  may 
borrow  for  any  purpose  sanctioned  by  law."  This  is,  on  its 
face,  merely  permissive.  But  it  presents  this  alternative  of 
construction:  either  the  corporation  did  not,  in  the  view  of  the 
legislature,  have  the  right  to  issue  bonds  without  the  permis- 
sion, in  which  case  all  the  conditions  and  limitations  attached 
to  the  privilege  must  be  held  to  qualify  and  define  the  extent 
of  the  permission  given;  or  if  the  foil  right  existed  when  the 
statute  was  passed,  then  it  seems  impossible  to  give  any  other 
sensible  meaning  to  its  provisions,  except  to  construe  it  as 
prescribing  the  conditions  and  limitations  under  which  the 
power  might  thereafter -be  exercised.  The  question  is,  Did 
the  legislature  intend  that  these  companies  should  be  allowed 
to  issue  bonds  only  in  the  mode  and  for  the  purposes  author- 
ized by  the  statute?  If  that  intention  is  made  apparent,  it 
makes  no  difference  whether  the  language  is  affirmative  or 
negative.    The  same  section,  then,  contains  two  provisions: 

1.  That  the  issue  of  bonds  shall  be  authorized  by  a  majority 
of  the  stockholders,  at  a  meeting  called  for  the  purpose;  and 

2,  That  the  amount  of  bonds  issued  shall  not  exceed  the 
smount  of  capital  actually  pi^id  in.    The  second  section  pro* 
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vides  that  such  bonds  may  be  issued  in  sums  of  not  less  than 
one  hundred  dollars  each,  payable  at  periods  not  exceeding 
twenty  years  from  the  date  thereof,  and  at  a  rate  of  interest 
not  exceeding  six  per  centum  per  annum,  payable  annually  or 
semi-annually.  The  language  is  still  affirmative  and  permis- 
sive, but  strictly  limiting  the  nature  and  extent  of  the  act 
allowed.  The  third  section  enacts  that  no  railroad  corpora- 
tion, having  issued  any  bonds  under  the  provisions  of  the  act, 
shall  subsequently  make  or  execute  any  mortgage  upon  its 
road,  equipment,  and  franchise,  or  any  of  its  property,  with- 
out including  in  and  securing  by  said  mortgage  all  such  bonds 
previously  issued,  and  all  other  pre-existing  debts  and  liabili- 
ties of  said  corporation.  This  section  certainly  implies  that 
a  railroad  corporation  may  mortgage  its  road  and  franchise 
under  some  circumstances,  but  gives  no  direct  authority  to 
make  such  a  mortgage;  and  it  plainly  prohibits  any  mortgage 
which  does  not  conform  to  the  rule  imposed.  The  fourth  and 
fifth  sections  provide  securities  for  the  correct  issue  of  the 
bonds,  and  for  making  them  binding  on  the  corporation,  though 
sold  at  less  than  par. 

The  court  are  all  of  opinion  that  the  statute  was  intended  to 
presmbe  the  terms  and  conditions  on  which  railroad  corpora- 
tions should  thenceforth  be  allowed  to  issue  bonds,  and  that 
any  bonds  which  have  been  issued  since  its  passage  and  do 
not  conform  to  those  conditions  are  made  in  violation  of  law, 
and  are  therefore  void.  We  cannot  suppose  that  the  legislature 
could  intend  to  pass  an  act  to  make  legal  certain  bonds  which 
the  corporations  had  full  power  to  issue  without  such  authority^ 
and  which  would  leave  all  other  bonds  of  equal  validity.  It 
must  be  remembered  that  these  corporations  are  bodies  created 
for  public  purposes;  that  their  charters  are  made  subject  to 
repeal  or  alteration  at  the  pleasure  of  the  legislature;  and  that 
the  commonwealth  has  reserved  full  power  to  regulate  and 
control  their  action  by  general  or  special  laws.  The  language 
of  the  statute  is  in  substance  this:  "Such  are  the  bonds  which 
railroad  corporations  may  henceforth  issue."  To  declare  that 
they  may  be  issued  on  certain  fixed  conditions  is,  in  effect,  to 
enact  that  they  shall  not  be  issued  in  any  other  manner. 

That  bonds  issued  in  violation  of  a  statute  are  void  was  held 
in  a  recent  case  in  the  queen's  bench  in  England, — Chambers 
V.  Manchester  and  MUford  iJ'y,  5  Best  &  8.  588.  The  prohi- 
bition in  the  statute  on  which  that  case  depended  was  more 
direct,  but  the  principle  applicable  to  it  is  the  same,  and  resta 
upon  strong  ar  1  just  foundations  in  reason. 
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The  bonds  issued  by  the  Troy  and  Greenfield  Railroad 
Company,  for  securing  which  the  mortgage  held  by  the  defend- 
ants, as  trustees,  was  made,  are  payable  at  a  period  exceeding 
twenty  years  from  their  date,  and  were  issued  to  an  amount 
very  largely  in  excess  of  the  amount  of  capital  stock  actually 
paid  in.  The  legislature  did  not  mean  that  such  bonds  should 
be  made.  Their  illegality  is  apparent  upon  their  face,  and 
open  equally  to  the  knowledge  of  the  party  who  issued  and 
the  party  who  received  them. 

The  bonds  being  invalid,  the  mortgage  to  secure  them  is  in- 
valid likewise.  It  becomes  unnecessary,  therefore,  to  consider 
the  questions  which  have  been  so  largely  and  ably  discussed 
in  the  argument,  to  what  extent  the  power  to  make  a  mortgage 
of  a  railroad  has  been  recognized,  or  exists  by  implication 
under  our  statutes,  and  especially  whether  such  a  power  is 
conferred,  to  any  extent,  by  the  statute  of  1854.  But  it  may 
be  well  to  observe  that  the  object  of  that  statute  seems  to  have 
been  exclusively  the  regulation  of  the  issue  of  bonds  by  rail- 
road corporations;  and  that  mortgages  are  only  mentioned 
incidentally,  with  reference  to  the  future  security  of  the  bonds, 
and  not  with  any  view  of  defining  or  extending  the  general 
power  of  making  mortgages.  And  further,  we  understand  the 
bonds  which  are  the  subject  of  the  statute  to  be  only  bonds  for 
the  payment  of  money,  constituting  a  funded  debt  of  the  com- 
pany; and  do  not  consider  the  opinion  which  we  have  expressed 
to  have  any  application  to  bonds  for  other  purposes,  and  of  a 
difierent  character,  such  as  bonds  to  dissolve  an  attachment, 
for  the  conveyance  of  land,  or  the  like.  Nor  do  we  mean  to 
decide  that  some  of  the  provisions  of  the  statute  may  not  be 
merely  directory. 

We  find  no  evidence  that  the  commonwealth  has  ever  known 
and  sanctioned  the  irregular  and  illegal  issue  of  the  bonds  in 
question,  either  directly  or  by  implication.  Nor  do  we  think 
that  they  fall  within  the  class  of  cases  in  which  it  has  been 
held  that  a  violation  of  corporate  powers  cannot  be  taken 
advantage  of  collaterally.  The  second  mortgage  to  the  com- 
monwealth gives  it  a  direct  interest  in  the  property,  and  not 
being  made  expressly  subject  to  any  prior  encumbrance,  gives 
the  right  to  maintain  and  prove  that  the  supposed  conveyance 
to  the  defendants  was  illegal  and  void. 

The  result  to  which  the  point  decided  leads  is  this:  That 
the  defendants  having  no  title  which  they  can  maintain  against 
either  of  the  mortgages  to  the  commonwealth,  the  plaintiffs 
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liave  a  plain,  complete,  and  adequate  remedy  at  law  for  any 
interference  with  the  mortgaged  property,  and  the  bill  most 
be  dismissed. 


POWIB  OV   RaILBOAD   OoBTOSATIOH  to  AlZSHATI,  TaARSnBy  QE  MOBT- 

QAQB  XTB  FBANOHm  AiTD  Othxb  Pbofebtt:  Afthur  ▼.  CommerckU  efe.  Bamk, 
48  Am.  Deo.  719;  Bardttown etc  R,  R.  Co.  ▼.  Metcalfe,  81  Id.  041;  JemipY, 
Bridge,  79  Id.  613;  Coe  v.  CobtnJbua  etc,  R.  R,  Co.,  75  Id.  618,  and  extended 
Bote  thereto  648-651,  diflonwring  the  sabject  and  citing  the  principal  case. 

Bill  in  Equtit  ib  MAnrrAiN ablb  whkrb  thebb  is  Ko  Adbquatb  Bjdibdt 
AT  Law:  See  note  to  Rogers  v.  Ward,  86  Am.  Dea  710. 

Thb  FanrciPAL  casb  was  oftbd  in  each  of  the  following  anthoritiee,  and 
to  the  point  stated:  A  corporation  created  for  the  very  purpose  of  constmot- 
ing,  owning,  and  managing  a  railroad  for  the  accommodation  and  benefit  of 
the  public  cannot,  without  distinct  legislative  authority,  as  shown  by  pre- 
yious  leave  or  subsequent  ratification,  make  a  mortgage  or  any  other  aliena- 
tion, absolute  or  conditional,  either  of  the  general  franchise  to  be  a  corpocation 
or  of  the  subordinate  franchise  to  manage  and  carry  on  its  corporate  business; 
and  this  is  the  English  law:  Richardson  v.  Sibky,  11  Allen,  67;  Adoma  v. 
BoBUm etc  R.  RCo.,  4Nat.  Bank.  Reg.  100;  DcoMmy.  ffari^  118  Mass.  644. 
And  this  rule  is  not  founded  upon  any  technical  theory  nor  arbitrary  rule,  but 
upon  the  reasonable  implication  that  such  alienation  would  be  contrary  to  the 
intention  of  the  legislature,  and  subversive  of  the  purposes  for  which  the 
franchise  was  granted.  It  is  founded  in  considerations  of  publio  policy  which 
neither  the  corporation  nor  any  other  person  can  be  allowed  to  evade  or  di^ 
regard:  Ecut  Boston  etc.  R.  R.  Co.  v.  JBasiem  R.  R.  Co.,  13  Allen,  423;  Rk^ 
ardson  v.  Sibley,  11  Id.  72.  And  it  makes  no  difference  whether  the  land  of 
a  railroad  corporation  was  acquired  by  purchase  or  by  the  statute  mode;  it 
cannot  be  sold  and  transferred  by  the  corporation  without  legislative  anthor- 
ity:  PmkerUm  v.  Boston  etc.  R.  R  Co.,  109  Mass.  641.  Where  the  plaintiff 
can  obtain  a  plain,  adequate,  and  complete  remedy  by  an  action  at  law  in  any 
form,  a  bill  in  equity  wiU  not  lie:  Clouston  v.  Shearer,  99  Id.  211;  SwamsetiU 
Machine  Co,  v.  Perry,  119  Id.  125;  McNeU  v.  Ames,  120  Id.  485.  And  this 
applies  in  suits  by  the  conmionwealth  as  well  as  in  those  brought  by  private 
persons:  Attomey-Oeneral'v.  Railroad  Companies,  36  Wis.  647;  Attomey-Oenerai 
V.  Tudor  Ice  Co.,  104  Mass.  244.  And  a  bill  in  equity  is  demurrable,  not  ooly 
if  it  shows  that  the  plaintiff  has  a  remedy  at  law  equally  sufficient  and  avail- 
able, but  also  if  it  &ils  to  show  that  he  is  witfaoat  such  remedy:  Jones  v.  I^t 
kaU,  116  Id.  263. 


BUTTBRPIBLD  V.  WbSTBBN    RaILBOAD  GoBPOBATION. 

[10  Aluik,  682.] 
pLAINniT    KUBT    PbOVB   THAT  Hb  UsBD  DOB  OaBB  TO    AyOID   GoLLIBIDN 

by  which  he  was  injured,  in  order  to  recover  damages  of  a  railroad  oom- 
pany  for  a  personal  injury  sustained  thereby  through  their  nsgUganosi 
Their  negligence  would  not  authorize  him  to  maintain  an  actum  if  he  was 
also  negligent. 
'<IhjB  Cabb"  Mbaks  Bbabonablb  Gabb  adapted  to  the  ctroomBtanoeB  of 
the  case. 
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Failubb  to  Usb  Onx's  Ssnses  without  Reasonable  Excuse  is  Failuke 
TO  Use  '* Reasonable  Care."  ThuB,  the  croesing  of  a  place  known  to 
be  8o  dangerous  as  a  railroad  track  frequently  is,  by  reason  of  the  passing 
trains,  reasonably  requires  a  high  degree  of  watchfulness  and  attention; 
and  before  attempting  to  cross,  a  man  should  make  a  reasonable  use  of 
his  sense  of  sight  as  well  as  of  hearing,  in  order  to  ascertain  whether  he 
will  expose  himself  to  a  collision. 

MuiE  Scintilla  of  Evidence  is  not  Suvficient  to  Authobize  Judge  to 
Submit  Question  of  plaintiff's  use  of  due  care  to  jury,  or  to  submit  the 
question  of  the  defendant's  negligence  to  them.  There  must  be  evidence 
upon  which  a  jury  may  reasonably  and  properly  infer  that  plaintiff  used 
ordinary  care,  or  that  there  was  negligence  on  the  part  of  defendant. 

NsaLiaENCE  Suffioisnt  to  Withdraw  Case  itrom  Jury. — Plaintiff's  ne- 
glect to  use  his  eyes  shows  such  want  of  due  care  on  his  part,  and  such 
palpable  negligence,  that  the  court  will  be  authorized,  in  an  action  by 
him  to  recover  damages  for  an  injury  sustained  by  him  from  a  collision 
with  a  passing  train,  to  instruct  the  jury  that  he  is  not  entitled  to  a  ver- 
dict»  where  his  own  testimony  shows  that,  while  traveling  upon  a  high- 
way, in  a  dark  and  stormy  night,  toward  a  railroad  crossing,  in  a  level 
oountry,  and  being  weU  acquainted  with  the  highway  and  railroad, 
knowing  that  he  was  near  the  crossing,  and  that  a  train  would  soon  pass, 
he  attempted  to  cross  the  railroad  without  looking  to  see  whether  a  train 
was  coming,  and  where,  if  he  had  looked,  he  would  have  seen  the  train, 
for  the  engine  bad  a  head-light.  The  fact  that  be  bad  to  obstmot  his 
sight  to  prevent  his  hat  from  being  blown  away,  and  that  be  relied  upon 
bis  hearing,  would  not  ezcose  him,  though  the  bell  was  not  rung  nor  the 
whistle  sounded. 

Tort  to  recover  damages  for  a  personal  injury  received  by 
the  plaintiff  in  consequence  of  being  run  over  by  the  locomo- 
tiye-engine  of  defendants.  Verdict  for  the  plaintiff,  with  fif- 
teen hundred  dollars  damages,  upon  facts  stated  in  the  opinion. 
The  judge  declined,  on  motion  of  the  defendants,  to  rule  as 
matter  of  law  that  the  plaintiff  had  shown  such  carelessness 
as  to  deprive  him  of  his  right  to  recover,  and  the  defendants 
alleged  exceptions. 

W.  0.  Bates  and  M,  B.  Whitney^  for  the  defendants. 
E,  B.  Gilletty  for  the  plaintiff. 

By  Court,  CHAPBiAN,  J.  This  case  does  not  come  before  us 
xxjpn  a  motion  to  set  aside  the  verdict  because  it  was  against 
the  evidence  or  the  weight  of  the  evidence,  but  upon  exception 
to  the  refusal  of  the  presiding  judge  to  instruct  the  jury  that 
there  was  no  legal  and  sufficient  evidence  to  authorize  them  to 
find  a  verdict  for  the  plaintiff. 

It  is  admitted  by  the  plaintiff's  counsel  that  the  burden  was 
on  him  to  prove  that  he  used  due  care  to  avoid  the  collision  by 
which  he  was  injured.     By  due  care  is  meant  reasonable  carOi 


680  BUTTERFIELD   V.  WESTERN   R.  R.  COBP.  [MaS8. 

adapted  to  the  circumstances  of  the  case.  The  crossing  of  a 
place  known  to  be  so  dangerous  as  a  railroad  track  frequently 
is,  by  reason  of  the  passing  trains,  reasonably  requires  a  high 
degree  of  watchfulness  and  attention.  Before  attempting  to 
cross,  a  man  should  make  a  reasonable  use  of  his  sense  of  sight 
as  well  as  of  hearing,  in  order  to  ascertain  whether  he  will  ex- 
pose himself  to  a  collision.  If  he  fails  to  use  his  senses  with- 
out reasonable  excuse,  he  fails  to  use  reasonable  care:  Shaw  v. 
Boston  and  Worcester  R.  R.,  8  Gray,  73;  Warren  v,  Fitchburff 
R.  B.,  8  Allen,  227  [85  Am.  Dec.  700];  Com7nonv>ealth  v.  FiUh- 
burg  R.  B.,  10  Id.  189;  Stevens  v.  Oswego  &  S.  R.  B.,  18  N.  Y.  422. 

In  Toomey  ▼.  London  etc.  R.  22.,  3  Com.  B.,  N.  S.,  146,  it  is  said 
that  a  mere  scintilla  of  evidence  is  not  suflScient  to  authorise 
a  judge  to  submit  the  question  of  the  defendants'  negligence 
to  a  jury;  but  there  must  be  evidence  upon  which  a  jury  may 
reasonably  and  properly  infer  that  there  was  negligence  on  his 
part.  Tlds  rule  of  evidence  is  substantially  the  same  with  that 
laid  down  in  Denny  v.  WiUiamSy  5  Allen,  1,  and  applies  with  as 
much  force  to  the  plaintiff's  proof  of  due  care  on  his  part  as  to 
the  proof  of  negligence  on  the  part  of  the  defendant:  See  also 
PhOadelphia  &  R.  R.  R.  v.  HummeU,  44  Pa.  St.  876;  WUds  v. 
Hudson  River  R.  R.  Co.^  24  N.  Y.  480. 

All  the  evidence  as  to  what  the  plaintiff  did  oomes  from  his 
own  testimony.  He  states,  in  substanoei  that  on  the  80th  of 
January,  1862,  he  started  from  the  depot  in  Westfield  to  go  on 
foot  to  his  own  house  in  a  westerly  direction.  He  was  well 
acquainted  with  the  highway  and  railroad.  He  attempted  to 
cross  the  railroad  without  looking  or  intending  to  look  to  see 
whether  a  train  was  coming,  and  as  he  stepped  upon  the  track 
he  was  struck  by  a  train  that  was  passing  at  that  moment. 

He  admits  that  if  he  had  looked  he  would  have  seen  the 
train.  It  came  from  the  west,  and  for  half  a  mile  west  of 
the  highway  the  track  was  in  plain  sight  As  he  approached 
the  crossing  the  highway  was  for  a  considerable  distance  near 
to  the  track,  and  nearly  upon  the  same  level  with  it,  so  that  the 
approaching  train  would  be  directly  before  him.  As  the  way 
turns  to  cross  the  track  it  rises  a  little.  It  was  dark,  but  the 
engine  had  a  head-light,  which  he  could  not  have  failed  to  see 
if  he  had  looked. 

He  also  knew  that  a  train  was  due  from  the  west  about  that 
time,  and  that  it  had  not  passed,  and  he  supposed  it  must  be 
near. 

He  states  his  reasons  for  neglecting  to  look.    It  was  a  stormy 
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night,  raining,  blowing  hard  from  the  northwest,  and  snowing 
some.  He  had  his  hand  up,  holding  his  hat  on  his  head,  and 
this  prevented  him  from  seeing  the  train.  The  traveling  on 
the  highway  was  very^  bad;  considerable  snow  had  fallen 
some  time  before,  and  its  surface  was  frozen;  the  road  had 
been  plowed  out  to  the  crossing,  and  the  crust  had  slipped 
back  into  the  path.  The  ice  did  not  fall  over,  but  slid  right 
back.  He  could  not  tell  which  furrow  he  walked  in;  some- 
times one,  and  sometimes  the  other.  He  was  listening  for  the 
cars;  his  attention  was  called  to  the  subject,  and  he  expected 
to  hear  the  bell  or  the  whistle,  but  there  was  no  bell  sounded  or 
whistle  blown. 

From  this  statement  it  is  to  be  inferred  that  he  had  occasion 
to  use  his  eyes  pretty  constantly  for  the  guidance  of  his  own 
footsteps  as  he  walked,  and  that  he  was  under  the  necessity 
of  obstructing  his  sight  for  the  purpose  of  preserving  his  hat 
from  being  blown  away.  Yet,  as  he  had  the  control  of  his 
own  movements,  and  could  stop  or  check  his  speed  at  pleasure, 
it  was  in  his  power  to  look  up  frequently,  and  he  might  easily 
have  seen  the  train.  The  noise  of  the  wind  and  storm  and 
the  breaking  of  the  snow  crust  as  he  walked  must  have  made 
it  more  difficult  than  usual  to  hear  the  noise  of  the  train,  and 
furnished  no  excuse  for  trusting  exclusively  to  his  sense  of 
hearing. 

We  must  assume  it  to  be  true  that  neither  the  bell  nor 
whistle  was  sounded,  and  that  the  defendants  violated  their 
duty  in  this  respect.  A  traveler  has  a  right  to  expect  that 
they  will  perform  this  duty,  and  has  some  right  to  expect  that 
he  will  hear  the  noise.  But  this  expectation  does  not  excuse 
him  from  exercising  reasonable  care  to  ascertain  by  sight  as 
well  as  hearing  whether  there  is  a  train  coming  immediately 
upon  him  as  he  attempts  to  cross  the  track.  The  negligence 
of  the  company  does  not  authorize  him  to  maintain  an  action 
if  he  also  is  negligent.  He  states  that  he  did  not  know  when 
he  came  upon  the  track,  although  the  snow  was  entirely  re- 
moved from  it.  But  he  had  known  for  a  considerable  time 
that  he  was  coming  near  it;  he  knew  of  the  rising  ground,  and 
the  train  had  been  in  plain  sight  for  a  considerable  time. 

The  plaintiff's  neglect  to  use  his  eyes  was  palpable  negli- 
gence, and  he  states  no  reasonable  excuse  for  it.  The  jury 
ought  therefore  to  have  been  instructed  that  he  had  offered  no 
evidence  of  due  care  on  his  part,  and  was  not  entitled  to  a 
verdict. 

Exceptions  sustained. 
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AcnoN  lOB  Kbgliokncb' — Plaintitf  must  Pbovx  that  he  Used  Dim 
Cabe:  Oahagan  v.  Boston  etc  R,  R,  Co,,  79  Am.  Dee.  724;  note  to  Johnson  v. 
Hudaon  Rioer  R,  R.  Co,,  76  Id.  383;  OUman  ▼.  Eastern  R,  R,  Corp,,  ante, 
p.  636;  McCtdly  y,  Clarke,  BO  Id.  684,  and  note  688;  Wilson  v.  CUyqf  Charles- 
town,  86  Id.  693,  and  note;  Warren  y.  Fitchburg  R.  R.  Co.,  86  Id.  700,  and 
note.  * 

Plahttivf  oaknot  Maintain  Action  iob  NsaLiOBNCi  whxbb  He  wab 
ALSO  Kboligbnt:  Heil  ▼.  OlamUng,  82  Am.  Dec  637,  and  note  640^  showing 
the  application  of  the  rale  to  cases  of  collision;  Wilson  r,  dtp  qf  Charles' 
town,  86  Id.  693^  and  note. 

What  is  Dub,  Reasonable,  ob  Obdinabt  Gabs  Depends  on  Subjbot- 
xattsb  to  which  the  case  is  to  he  applied,  and  the  attendant  drcomstanoes: 
SeoU  ▼.  Hunter,  84  Am.  Dec.  642;  Dams  v.  Winslow,  81  Id.  673;  Fletcher  ▼. 
Boston  etc,  R.  R,,  79  Id.  696,  and  note  699;  Svxam  v.  Brown,  72  Id.  668»  and 
note  670;  ffanlon  ▼.  Keokuk,  74  Id.  276;  Ca^mr  T.  Taylor,  69  Id.  317;  Own- 
ers </  ateasnboai  Farmer,  62  Id.  718. 

Failube  to  Use  One's  Senses  Shows  Want  ov  Reasonable  Oabi^  when: 
See  Warren  v.  FitehJmrg  R.  R.  Co,,  86  Am.  Deo.  700,  and  note;  note  to  iSffOif 
V.  Housatomc  R.  R  Co.,  86  Id.  720. 

Keouoenoe  SumciENT  to  Withdbaw  Case  ibom  Jubt:  Todd  t.  Old 
Cohng  etc.  R.  R,  Co,,  83  Am.  Dec  679,  and  note  680;  note  to  Lucas  r.  New 
Bedford  etc.  R.  R,  Co.,  66  Id.  410;  Fox  t.  Saeiett,  in^fira;  Warren  t.  FitMmrg 
R.  R.  Oo,^  86  Id.  700,  and  notes. 

The  fbincipal  case  was  cited  in  each  of  the  following  anthoritiea,  and 
to  the  point  stated:  Where  a  party  attempts  to  cross  a  railroad  track  with* 
ent  looking  np  to  see  whether  a  train  is  approaching,  and  withont  anj 
reasonable  exense  for  not  so  looking,  he  is  careless,  and  gnilty  of  sach  con- 
tribntory  negligence  that  he  cannot  recover  for  an  injury  snstained  in  so  at- 
tempting to  cross:  Wheeloek  ▼.  Boston  etc.  R.  R.  Co.,  106  Mass.  207;  AOjfnY, 
Boston  etc.  R.  R.  Co,,  106  Id.  79;  ^roob  ▼.  SomerviUe,  106  Id.  276;  ifoyD  ▼. 
Boston  Jk  M.  R.  R.,  104  Id.  142;  Wright  y.  Boston  is  M.  R.  R.,  129  Id.  443; 
BeUtfontasne  R*y  Co.  y.  Hunter,  33  Ind.  363.  Nor  does  it  alter  the  case  that 
the  defendant  may  hare  been  negligent  in  not  ringing  the  bell  or  blowing 
the  whistle,  so  long  as  the  plaints  has  been  gnilty  of  negligence  which  oon* 
tributed  to  the  result:  Lahs  Shore  etc  R.  R.  Co.  v.  Miller,  26  Mich.  291. 
Where  the  nnoontroyerted  facts  in  a  case  show  negligence  on  the  part  of 
the  plaintiff  or  where  there  is  no  evidence  to  show  that  he  used  due  care,  it 
is  the  duty  of  the  court  to  instruct  the  jury  to  return  a  yerdiot  for  the  do- 
fendants:  Align  y.  Boston  etc.  R.  R.  Co.,  106  Mass.  78^  79l 


Fox  V.  Saokett. 

[10  Allen,  68S.] 

Gase  Inyoltino  Dub  Oabb  on  Pabt  ov  Plaintiiv  should  be  With- 
DBAWN  FBOM  CoNBiDEBATiON  OF  JuBT  ONLY  WHEN  there  IS  su  entire 
absence  of  any  facts  to  authorize  the  inference  that  the  plaintiff  was  con- 
ducting himself  with  reasonable  prudence  and  discretion,  or  the  undi^ 
puted  facts  of  the  case  prove  actual  negligence 

Question  as  to  Plaintiff's  Use  of  Due  Cabs  should  be  Submhted  to 
Jubt  where,  in  an  action  to  recover  damages  for  an  injury  sustained 
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from  a  collision  with  a  wagon  left  standing  by  the  defendant  in  a  high- 
way, the  evidence  shows  that  the  plaintiff  was  accnstomed  to  drive 
horses,  and  that  the  accident  happened  while  he  was  driving  a  gentle 
horse  in  a  dark  night,  on  a  slow  trot,  looking  ont  on  one  side  of  the  horse 
for  a  blanket  which  he  had  lost  shortly  before  from  his  wagon,  while  his 
companion  was  looking  for  the  blanket  on  the  other  side,  and  neither 
of  them  saw  the  defendant's  wagon  before  the  collision,  though  the 
plaintiff  had  seen  the  obstraotion  there  on  the  day  of  the  accident.  He 
had  a  right  to  suppose  that  the  unlawful  obstruction  would  have  been 
removed  before  nightfall;  and  it  cannot  be  held  as  a  matter  of  law  that 
he  was  so  careless  as  to  preclude  his  recovery. 

ToBT  to  recover  damages  for  an  injury  to  the  plaintiff's 
person  and  property  sustained  by  coming  in  collision  with  a 
wagon  left  standing  in  a  highway  by  the  defendant.  The 
place  of  the  accident  was  opposite  the  defendant's  bam,  and 
the  highway  there  was  about  twenty-six  feet  wide,  with  a  steep 
bank  on  the  east  side  and  a  fence  on  the  west.  At  the  foot  of 
the  bank  there  was  a  pile  of  wood,  and  two  large  wood-wagons 
stood  west  of  the  pile,  the  wheels  of  which  were  in  the  road. 
On  the  west  side  of  the  road  there  was  a  quantity  of  old  tim- 
ber. That  these  obstructions  were  put  there  by  the  defendant 
was  not  disputed.  On  the  night  of  November  2,  1860,  the 
plaintiff,  who  was  accustomed  to  drive  horses,  and  who  was 
acquainted  with  the  road,  passed  by  in  a  wagon,  driving  a 
gentle  horse,  on  his  way  to  Granville.  He  was  accompanied 
by  one  Meacham,  and  had  seen  the  wagons  there  on  that  after- 
noon. After  passing  the  place  of  the  accident  about  a  quarter 
of  a  mile  he  missed  a  blanket  with  a  white  lining  from  his 
wagon,  and  drove  back  to  look  for  it.  He  drove  back  on  a 
slow  trot,  Meacham  looking  out  for  the  blanket  on  the  west 
side  of  the  horse,  and  the  plaintiff  on  the  east  side.  The  night 
was  dark,  and  he  did  not  see  the  wood-wagons  until  the  col- 
lision from  which  the  injuries  were  received.  The  judge  ruled 
that  the  plaintiff  had  failed  to  prove  by  such  evidence  that  he 
was  in  the  exercise  of  due  care,  and  directed  a  verdict  for  the 
defendant,  which  was  accordingly  rendered,  and  the  plaintiff 
alleged  exceptions. 

W,  O.  Bates  and  M.  B.  Whitney^  for  the  plaintiff. 
N,  T,  Leonard  and  E.  B.  OiUettj  for  the  defendant. 

By  Court,  Biqelow,  C.  J.  It  seems  to  us  that  there  was 
positive  evidence  in  this  case  of  due  care  on  the  part  of  the 
plaintiff,  which  ought  to  have  been  submitted  to  the  jury.  It 
is  only  when  there  is  ai^  entire  absence  of  any  facts  to  au- 
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thorize  the  inference  that  the  plaintiff  was  conducting  himself 
with  reasonable  prudence  and  discretion,  or  the  undisputed 
facte  of  a  case  prove  actual  negligence,  that  a  case  like  the 
present  should  be  withdrawn  from  the  consideration  of  the 
jury.  Such  was  not  the  state  of  the  evidence  at  the  trial. 
On  the  contrary,  it  appeared  that  the  night  was  dark;  that 
the  horse  of  the  plaintiff  was  gentle;  that  he  was  driving  at 
the  time  of  the  accident  on  a  slow  trot;  and  that  he  and  his 
companion  were  each  looking  out  of  the  plaintiff's  vehicle  on 
the  sides  of  the  road  at  the  time  the  collision  took  place. 
These  facts  were  all  competent,  and  had  a  direct  tendency  to 
show  that  the  accident  resulted  solely  from  the  obstruction  of 
the  road  by  the  wagons  of  the  defendant. 

Besides,  it  appears  that  the  wheels  of  one  of  these  wagons 
against  which  the  vehicle  of  the  plaintiff  struck  was  in  the 
traveled  track  on  one  side  of  the  road,  in  a  position  which 
might  well  cause  an  accident  to  a  person  using  the  highway 
in  the  exercise  of  due  care.  The  fact  that  the  plaintiff  had 
seen  the  wagon  in  the  same  place  in  the  course  of  the  day, 
and  before  the  accident  happened,  does  not  necessarily  show 
that  he  was  wanting  in  due  care:  Snow  v.  Housatonic  R.  R.j  8 
Allen,  450  [85  Am.  Dec.  720];  Reed  v.  Deerfieldy  8  Id.  522. 
Especially  in  this  case,  where  the  obstruction  was  unlawful^ 
the  plaintiff  had  just  ground  to  suppose  that  it  would  be  re- 
moved before  nightfall. 

Exceptions  sustained. 

COZTTBIBUTOBT  KVGLIOXNOX  SUTFIGnOfT  TO  WITHDRAW  CaSX  VBOIC  JUBTr 

Todd  V.  Old  Colony  etc  R.  B.  Co.,  83  Am.  Dec  679,  and  note  thereto  680; 
note  to  Lwxu  v.  Ilew  Bedford  etc  R,  R.  Co.,  66  Id.  410;  RtOterfield  v.  Weatem 
R,  R,  Corp.,  ante,  p.  678;  note  to  Wilson  v.  City  qf  Charledown,  85  Id.  693; 
note  to  Warren  y.  Fitchbwrg  R.  R.  Co.,  85  Id.  700;  Snow  y.  Bouaatomc  R.  R, 
Co.,  85  Id.  720,  and  note. 

Cass  LrvoLviNa  PLAnYTiFT*s  Use  of  Dins  Cars  should  be  Subiotted 
TO  JuRT,  WHEN:  See  note  to  OaAagan  v.  Boston  etc  R.  R.  Co.,  79  Am.  Dec 
727;  Stevens  v.  Inhabitants  qfRoaford,  ante,  p.  616;  extended  note  to  CMaUef 
T.  Dom,  73  Id.  408,  on  law  of  the  road,  and  citing  the  principal  case;  Waarren 
V.  Fitchburg  R.  R.  Co.,  85  Id.  700,  and  note;  Snow  v.  Housatonic  R.  R.  Co.,  85 
Id.  720,  and  note. 

Knowledge  of  Deiect  in  Highway,  Effect  of,  as  to  Rule  oonceri»- 
ING  Care  and  Contributory  Negligence:  See  Hanlon  v.  Keokuk,  74  Am. 
Dec.  276,  and  note  278;  note  to  Mount  Vernon  v.  DusoucheU,  54  Id.  469. 

The  principal  case  was  cited  in  each  of  the  foUowing  aathorities,  and 
to  the  point  stated:  Where  a  case  preiients  a  variety  of  circumstances  to  be 
considered  in  connection  with  each  other,  and  depends  partly  upon  infer- 
ences of  fact  to  be  drawn  from  these  circnmstances,  the  questions  as  to  the 
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l^laintifif 's  use  of  dae  caxe  shoidd  be  submitted  to  the  joxy:  Quirk  v.  BoU,  99 
Mass.  167.  The  refusal  of  the  judge  to  withdraw  a  case  from  the  jury  can- 
noty  in  any  case,  be  oonstmed  as  an  indicatiain  that  in  his  opinion  the  jury 
odight  to  find  in  the  plaintiff's  fav^or  npon  the  question  of  ordinary  care.  On 
the  contrary,  it  is  his  duty  to  submit  it  to  the  jury,  if  there  is  any  evidence 
to  justify  a  finding,  although  in  his  opinion  its  preponderance  should  be 
i^ainst  the  plaintiff  I  O^ynor  t.  Oli  Cotony  ele.  i^y  Cbu,  100  Id.  212. 


Commonwealth  v.  Thompson. 

[U  AIUV,  SS.] 

Mas  s  Cknxar  ov  Ajkjltxbt  Wad  Marhttm  ard  Oohabitb  witr  Womih 
in  good  faith  and  in  the  belief  that  she  is  a  widow,  where  she  had  left 
bar  husband,  and  had  remained  absent  from  him  for  more  than  seven 
yearn  without  hearing  of  him,  if  her  husband  is  in  fact  still  living;  for  in 
such  ease  no  presumption  of  his  death  arises;  but  the  rule  would  be 
otherwiie^  in  such  a  case,  if  the  husband  had  deserted  her. 

Indictmbnt  for  adultery.  It  appears  that  defendant  mar- 
ried Emeline  Carlton,  and  lived  with  her  as  his  wife,  in  the 
belief  that  she  was  a  widow.  She  had  thirteen  years  previ- 
•nsly  been  married  to  William  B.  Carlton,  but  after  two  years, 
during  which  she  claims  he  ill  treated  and  neglected  to  pro- 
Tide  for  her,  she  left  him,  and  for  the  eleven  years  previous  to 
her  second  marriage  had  not  heard  of  him,  except  that  she 
had  heard  before  the  latter  marriage  that  one  William  B. 
Carlton  had  been  killed  in  a  drunken  row,  and  believed  that 
it  was  her  husband  who  was  killed.  It  was  shown  that  her 
husband  in  fact  was  alive  at  the  time  of  her  second  marriage. 
The  court  charged  the  jury  that  when  a  wife  departs  from  her 
busband,  and  remains  absent  and  distant  from  him,  as  in  the 
present  case,  without  knowledge  or  inquiry  respecting  him,  no 
presumption  of  his  death  arises,  from  the  fact  that  she  had 
not  heard  from  him  for  seven  years,  which  would  justify  her 
in  marrying  and  cohabiting  with  another  man,  and  justify  an- 
other man  in  marrying  and  cohabiting  with  her;  and  that  the 
facts  in  this  case,  though  they  might  go  greatly  to  mitigate 
the  offense  of  the  defendant,  did  not  amount  to  a  legal  justifi- 
cation.    Defendant  was  found  guilty,  and  alleged  exceptions. 

G.  F.  Vern/j  for  the  defendant. 

Beed^  attorney-generaly  for  the  commonwealth. 

By  Court,  Dewey,  J.  As  already  stated  in  reference  to  the 
present  case  when  presented  on  a  former  bill  of  exceptions  (6 
Allen,  591),  the  mere  fact  that  the  defendant  married  Emeline 
B.  Carlton  in  ignorance  of  the  fact  that  ahe  had  a  husband 
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living  constitutes  no  legal  defense  to  this  indictnient.  The 
most  favorable  view  in  which  this  defense  could  be  sustained 
was  that  stated  in  the  former  opinion,  ^'  that  if  it  appeared 
that  the  husband  had  absented  himself  from  his  wife,  and  re- 
mained absent  for  the  space  of  seven  years  together,  a  man 
who  should,  under  the  existence  of  such  circumstances,  and 
not  knowing  her  husband  to  have  been  living  within  that  time, 
in  good  faith  and  in  the  belief  that  she  had  no  husband,  inter- 
marry with  her  and  cohabit  with  her  as  his  wife,  would  not  by 
such  acts  be  criminally  punishable  for  adultery,  although  it 
should  subsequently  appear  that  the  former  husband  was  then 
living." 

But  the  case  stated  in  this  bill  of  exceptions  is  wanting  in 
one  of  the  essential  facts  stated  as  the  foundation  for  a  right 
to  presume  the  death  of  the  husband.  It  is  only  to  the  person 
who  leaves  his  home  or  place  of  residence  and  is  gone  more 
than  seven  years  and  not  heard  of  that  this  presumption  is 
applicable.  Here  the  wife  went  away,  and  the  husband,  for 
aught  that  appears,  remained  at  Lawrence,  or  in  the  vicinity. 
The  facts  show  afiSrmatively  that  he  was  residing  in  Dracut 
in  this  commonwealth  in  1859.  Dracut  was  the  place  of  resi- 
dence of  the  parties  for  two  years  succeeding  their  marriage, 
and  was  the  only  place  where  they  lived  together,  except  in 
Lawrence,  which  is  in  its  vicinity. 

In  the  facts  stated  we  see  no  sufficient  ground  for  any  pre- 
sumption of  the  death  of  the  husband  upon  which  the  wife  of 
Carlton  or  the  defendant  could  properly  have  acted.  The  su- 
perior court  very  correctly  marked  the  distinction,  in  the  case 
where  the  wife  leaves  her  husband  and  remains  absent  from 
him,  in  the  ruling  and  instructions  given  to  the  jury. 

The  fact  that  the  misconduct  of  the  husband  authorized  the 
wife  thus  to  leave  him  and  continue  absent,  although  it  might 
justify  her  against  all  cause  of  complaint  by  the  husband,  and 
even  warrant  her  obtaining  a  legal  divorce  for  desertion,  if 
continued  for  five  years,  imder  the  provisions  of  our  statute, 
does  not  affect  the  legal  guilt  of  the  defendant,  however  much 
these  circumstances  may  avail  him  in  mitigation  of  his 
punishment 

Exceptions  overruled. 

Thb  nuNCiPAL  CASK  IS  CITED  in  ]l£oor$  T.  Moon,  121  Miaaa.  239^  and  it  ia 
held  that  while  a  mistake  in  believing  that  one  haa  been  divoroed  when  anob 
is  not  the  fact  will  operate  to  mitigate  the  puniahment^  it  will  be  no  de£ena« 
in  a  proaeontion  for  adnlteiy. 
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Chase  v.  Kittbbdge. 

rn  Allbn,  49.] 

It  m  laauiTiUuarT  Attbitation  of  Will  for  sabscrilniig  witiiMt  to  write 
his  name  in  the  absence  of  the  testator,  and  in  antionpation  of  the  tes- 
tator's Bignatare,  although  he  afterwards  acknowledges  it  in  the  presenot 
of  the  testator  and  of  the  other  subscribing  witnesses. 

Petition  for  probate  of  will  of  Simeon  Daniels.  Joseph  A. 
Sprague,  one  of  the  attesting  witnesses,  testified  as  follows: 
^'  Mr.  Daniels  came  into  my  office  and  told  me  how  to  draw 
his  will.  I  made  a  rough  sketch  of  a  will,  and  read  it  to  him, 
and  he  said  it  was  all  right,  and  went  out.  I  copied  it,  and 
he  came  back  and  sat  by  my  side.  I  read  the  will  down  to 
the  seal,  and  said,  ^  Does  that  suit  you? '  He  said  it  did.  I 
then  read  the  witness  clause  and  my  name,  and  said, '  Mr. 
Daniels,  I  have  written  my  name  as  a  witness  to  your  will.' 
After  talking  with  him  some  time  I  went  and  called  two  other 
witnesses,  Holden  R.  Greene  and  Carlton  CushmaxL  When 
they  came  in  they  stopd  around  the  table.  I  said, '  This  ia 
Mr.  Daniels's  last  will  and  testament,'  and  he  bowed  assent 
He  took  the  pen  and  wrote  his  name  opposite  the  seaL  1 
either  repeated  or  read  the  witness  clause  to  the  other  two 
witnesses.  Then,  pointing  to  my  signature,  I  said  to  Gush- 
man  or  Greene, '  Sign  your  name  under  mine,  where  I  have 
signed  as  a  witness.'  Cushman  signed  his  name,  and  Greene 
signed  his  name,  and  they  did  not  stay  a  moment.  Mr. 
Daniels  remained  after  they  went  out.  We  three  were  all 
present  when  he  signed  his  name.  We  were  all  close  together, 
and  he  could  see  where  I  pointed  for  the  other  witnesses  to 
sign.  The  will  was  in  full  view.  I  put  on  the  seal  and  my 
name  while  he  was  gone.  I  did  not  re¥nite  or  retrace  my 
name  after  he  signed  his."  The  will  was  admitted  to  probate, 
and  from  the  decree  an  appeal  was  taken. 

E.  MeUeriy  for  the  appellants. 
P.  E.  Aldrichy  for  the  appellee. 

By  Court,  Gbay,  J.  This  case  presents  an  important  ques- 
tion of  construction  of  the  statute  of  wills,  upon  which  there 
has  been  much  apparent,  and  some  real,  conflict  of  judicial 
opinion,  and  in  the  consideration  of  which  it  is  essential  to 
keep  in  mind  the  exact  l^cmage  o^  ^^^  enactments  under 
which  cases  have  arisen. 

By  the  original  Englislx       f tite  fo^  ^^  ptoyenUon  of  frauds 
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and  perjuries,  passed  in  1676,  it  was  enacted  that  "all  devises 
and   bequests  of  any  lands  or  tenements  shall  be  in  writ- 
ing, and  signed  by  the  party  so  devising  the  same,  or  by  some 
other  person  in  his  presence  and  by  his  express  directions,  and 
shall  be  attested  and  subscribed,  in  the  presence  of  the  said 
devisor,  by  three  or  four  credible  witnesses,  or  else  they  shall 
be  utterly  void  and  of  none  effect":   Stat.  29  Car.  II.,  c.  3, 
sec.  5.    That  act  did  not  extend  to  the  colony  of  Massachu- 
setts, which  had  been  previously  settled,  and  was  not  named 
therein:   AnonymouSy  2  P.  Wms.  76;  Stat  26  Geo.  IL,  c.  6, 
sec.  10.    But  the  provision  was  re-enacted  here  in  the  same 
words  in  the  first  year  after  the  province  charter;  and  again 
in   1783,  substituting  only  the  words  "three  or  more"  for 
"three  or  four"  witnesses:  Prov.  Stat.,  4  W.  &  M.,  ed.  1726, 
c.  3,  sec.  3,  p.  6;  Anc.  Chart.  234;  Stats.  1783,  c.  24,  sec.  2. 
It  was  retained  and  extended  to  personal  estate  in  1836  in 
this  form:  "No  will  [excepting  nuncupative  wills]  shall  be 
effectual  to  pass  any  estate,  whether  real  or  personal,  nor  to 
charge  or  in  any  way  affect  the  same,  unless  it  be  in  writing, 
and  signed  by  the  testator  or  by  some  person  in  his  presence 
and  by  his  express  direction,  and  attested  and  subscribed,  in 
the  presence  of  the  testator,  by  three  or  more  competent  wit- 
nesses": R.  S.,  c.  62,  sec.  6.    And  the  words  just  quoted  have 
been  incorporated,  with  trifling  variations,  into  the  General 
Statutes,  c.  92,  sec.  6. 
This  provision,  it  will  be  observed,  does  not  expressly  require 
^  that  the  testator  should  sign  in  the  presence  of  the  witnesses; 
nor  that  the  witnesses  should  subscribe  in  the  presence  of  each 
other,  nor  even  that  they  should  know  that  the  instrument  is 
a  will.     Courts  will  not  require  formalities  which  the  statutes 
do  not.    It  is  accordingly  the  well-settled  construction,  both 
in  England  and  in  this  commonwealth,  that  it  is  sufficient  for 
the  testator,  in  any  form  of  words,  to  acknowledge  or  recog- 
nize his  signature  in  the  presence  of  the  witnesses,  either 
together  or  separately,  with  no  attestation  clause  beyond  the 
single  word  "witness,"  and  without  their  knowing  what  the  in- 
strument is.    The  authorities  upon  these  points  are  collected 
in  the  elaborate  judgment  of  Mr.  Justice  Dewey  in  Ela  v.  Ed- 
wardsy  16  Gray,  91.    It  is  equally  well  settled  that  when  the 
attesting  witnesses  are  dead  or  out  of  the  state  proof  of  their 
handwriting  is  sufficient  evidence  that  the  statute  has  been 
complied  with:  Niekenm  v.  Buek^  12  Cush.  344;  Ela  v.  Ed^ 
warda^  tupra. 
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The  poeitive  requirements  of  the  statute  have  always  been 
reasonably  construed  by  the  courts,  so  as  not  needlessly  to 
embarrass  compliance  with  them  in  making  any  will,  or  proof 
of  such  compliance  upon  the  offer  of  the  will  for  probate.  It 
has  long  been  held  that  evidence  that  a  witness  was  in  such  a 
position  that  he  and  the  testator  might  have  seen  one  another 
will  authorize  the  inference  that  he  was  in  the  presence  of  the 
testator  and  sufficiently  near  to  attest  his  signature.  And 
the  signature  of  the  testator,  if  affixed  in  good  faith  for  the 
purpose  of  executing  his  will,  need  not  be  in  any  particular 
form;  a  man  who  cannot  write  his  own  name  is  not  to  be  de- 
prived of  the  right  to  make  his  will;  and  courts  will  not  go 
into  nice  questions  of  the  degree  of  the  testator's  education  or 
his  physical  strength  to  sign  his  name  in  full,  but  will  hold  a 
mark  sufficient  in  any  case:  Baker  v.  Dening^  8  Ad.  &  E.  94; 
S.  C,  nom,  Taylor  v.  Dening,  8  Nev.  &  P.  228;  Nickerson  v. 
Buck,  12  Cush.  344. 

The  question  now  before  us  is  of  the  meaning  of  that  clause 
of  the  statute  which  requires  the  witnesses  to  '^  attest  and  sub* 
Bcribe"  the  will  ''in  the  presence  of  the  testator." 

The  only  case  under  the  statute  of  29  Carlos  II.  which  we 
have  seen  in  which  it  was  even  contended  by  counsel  that  an 
acknowledgment  by  a  witness  in  the  presence  of  the  testator, 
of  a  signature  made  in  his  absence,  was  equivalent  to  a  sub- 
scription in  his  presence,  arose  only  six  years  after  the  pas- 
sage of  the  statute,  and  the  point  does  not  appear  to  have 
been  then  decided:  Rialey  v.  TempUy  Skin.  107.  But  the  dif- 
ference in  the  two  clauses  of  the  Btatute,  the  one  not  requiring 
the  testator  to  sign  in  the  presence  of  the  witnesses,  while  the 
other  expressly  required  the  witnesses  to  subscribe  in  the  pres- 
ence of  the  testator,  soon  came  to  be  recognized,  and  does  not 
appear  to  have  been  afterwards  lost  sight  of:  HoU  v.  Clarkj  3 
Mod.  219,  220;  Lee  v.  Libbj  1  Show.  69;  Dormer  v.  Thurland^ 
2  P.  Wms.  510;  Stonehovse  v.  Evelyn^  3  Id.  254;  Bac.  Abr., 
tit.  Wills,  D,  2;  2  Bla.  Com.  377;  1  Browne's  Civ.  &  Adm.  Law, 
c.  10,  note  27;  1  Roberts  on  Wills,  Am.  ed.,  131;  Floyer's 
Proctor's  Practice,  127.  The  statute  of  frauds,  while  it  re- 
quired a  will  to  be  ''attested  and  subscribed  in  the  presence 
of  the  devisor  by  three  or  four  creditable  witnesses,"  required 
a  revocation  to  be  by  a  written  will,  "  or  other  writing  of  the 
devisor,  signed  in  the  presence  of  three  or  four  witnesses": 
Stat.  29  Car.  II.,  c.  8,  sees.  5  6.  The  court  of  king's  bench 
iu  1689  were  of  opinion  that  a  ^^'  ^  revoke  a  former  will, 
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must  be  ''  signed  and  subscribed "  by  the  witnesses  in  the 
presence  of  the  testator:  Eccleston  v.  Speke,  Carth.  81;  S.  C, 
Comb.  168.  And  Lord  Chancellor  Cowper  was  of  the  same 
opinion:  Onions  v.  Tyrer,  1  P.  Wms.  344.  Lord  Hardwicke, 
Chief  Justice  Willes,  Chief  Baron  Parker,  and  Sir  John 
Strange,  M.  R.,  when  holding,  in  accordance  with  earlier  and 
later  decisions,  that  a  testator's  acknowledgment  of  his  sig- 
nature before  the  witnesses  was  a  sufficient  signing  by  him, 
even  of  a  will  revoking  an  earlier  one,  and  that  the  words 
''  signed  in  the  presence  of  three  or  four  witnesses,"  in  the 
section  concerning  revocations,  were  limited  to  the  last  ante- 
cedent, "other  writing,"  clearly  implied  that  those  worda 
would  not  be  satisfied  by  acknowledging  a  signature,  instead 
of  actually  signing  in  the  presence  of  the  witnesses:  Elli8  v. 
Smithy  1  Yes.  Jr.  10;  S.  C,  1  Dick.  225;  and  see  1  Jarman  od 
Wills,  4th  Am.  ed.,  153.  The  English  cases  in  which  it  has 
been  held  that  the  witnesses  to  a  will  are  not  required  by  sec- 
tion 5  of  the  statute  of  Carlos  II.  to  recite  on  the  paper 
that  they  subscribe  their  names  in  the  presence  of  the  tea- 
tator  declare  that  they  must  actually  so  sign  in  his  presence. 
Thus  the  court  of  common  bench,  in  1735,  as  reported  by 
Lord  Chief  Baron  Comyn,  said:  ''The  witnesses,  by  the 
statute  of  frauds,  ought  to  set  their  names  as  witnesses  in 
the  presence  of  the  testatrix":  Hands  v.  James^  Comyn,  532» 
And  in  a  later  case  Lord  Eldon  said  in  the  house  of  lords: 
''Your  lordships  know  that  it  is  necessary  that  the  three  wit- 
nesses should  sign  in  the  presence  of  the  testator If 

it  is  proved  that  they  did  actually  sign  in  the  presence  of  the 
testator,  the  not  recording  that  circumstance  will  not  vitiate 
the  will":  Rancliffe  v.  Pariyiw,  6  Dow,  202. 

A  new  statute  of  wills  was  passed  in  England  in  1837,  re* 
quiring  that  the  signature  of  a  testator  to  a  will,  either  of  real 
or  personal  estate,  shall  be  made  or  acknowledged  oy  him 
"in  the  presence  of  two  or  more  witnesses  present  at  the  same 
time,  and  such  witnesses  shall  attest  and  shall  subscribe  the 
will  in  the  presence  of  the  testator  ":  Stat.  1  Vic,  c.  26,  sec.  9. 
The  decisions  under  this  statute  are  uniform  that  one  witness 
does  not  "attest  and  subscribe  in  the  presence  of "  another 
unless  he  actually  affixes  his  signature  in  the  presence  of  the 
other;  and  these  decisions  bear  directly  upon  the  construction 
of  the  same  words  in  the  English  statute  of  29  Carlos  II.  and 
in  our  own  statutes,  requiring  the  will  to  be  "  attested  and 
iubscribed  in  the  presence  of"  the  testator  by  the  witnonat. 
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The  point  was  adjudged  in  the  prerogative  court  of  Canter- 
bury by  Sir  Herbert  Jenner  Fust  in  several  cases,  the  last  of 
which,  decided  after  full  argument,  and  recognizing  that  'Hhis 
case  must  form  a  leading  case  of  its  class,"  was  strikingly 
analogous  to  the  present.  There  the  testator  signed  a  codicil 
in  the  presence  of  one  witness  only,  who  at  his  request  at- 
tested and  subscribed  it.  Afterwards  another  witness,  at  the 
testator's  request  and  in  his  presence,  also  attested  and  sub- 
scribed it,  the  first  witness  first  pointing  to  her  signature  and 
Baying,  ''There  is  my  signature,  and  you  had  better  place 
yours  underneath  ":  Re  Allerij  2  Curt.  Ecc.  831;  Re  Simmondsy 
1  Notes  of  Cas.  409;  S.  C,  3  Curt.  Ecc.  79;  Moore  v.  King,  3 
Id.  243;  S.  C,  2  Notes  of  Cas.  45.  In  a  subsequent  case  the 
same  able  judge  said  of  the  witnesses:  "No  authority  is  given 
to  them,  as  in  the  instance  of  the  testator,  to  acknowledge 
their  signatures  previously  written.  The  witoesses  are  to  sub* 
scribe;  in  other  words,  they  are  required,  I  conceive,  to  do 
some  act  which  shall  be  apparent  on  the  face  of  the  will. 
To  pass  over  a  signature,  previously  made,  with  a  dry  pen 
amounts,  I  think,  to  no  more  than  an  acknowledgment  of  a 
signature,  which  in  the  case  of  a  witness  has  already  been 
held  not  to  be  sufficient:  Moore  v.  King.  Saying  and  doing 
are  not  the  same  thing."  And  be  therefore  held  that  upon 
the  re-execution  of  a  will  an  attesting  witness  did  not ''  sub- 
Bcribe"  by  tracing  over  his  signature  with  a  dry  pen,  ''as 
nothing  in  fact  was  written":  Playne  v.  Scriven,  1  Rob.  Ecc. 
775;  S.  C,  7  Notes  of  Cas.  122.  He  also  decided  that  it  was 
not  an  attestation  and  subscription  for  a  witness  to  add  his 
residence  after  his  name  already  subscribed  on  a  previous  day: 
Be  Trevaniouy  2  Rob.  Ecc.  311. 

Other  decisions  of  Sir  Herbert  Jenner  Fust  are  directly  to 
the  point  that  a  signature  by  the  testator,  after  the  witnesses 
have  signed,  is  insufficient,  even  if  he  has  previously  read  the 
whole  will  to  them,  or  they  add  seals  to  their  names  after  he 
signs.  In  the  first  of  these  cases,  the  judge  significantly  asked, 
"Is  the  paper  a  will  before  it  is  signed  by  the  testator?"  Re 
Olding,  2  Curt.  Ecc.  865;  Re  Byrd,  3  Id.  117.  In  a  later 
case,  which  was  fully  argued,  he  reaffirmed  the  rule,  and  gave 
his  reasons  more  at  length,  saying:  '*The  words  of  the  section 
are  very  precise,  and  I  think  it  would  be  attended  with 
dangerous  consequences  if  tk^  court  were  to  bold  a  will  valid 
wliich  has  been  signed  in  ^.y^  ^^eBBiice  of  tv?o  witneBBes,  who 
have  attested  it  before  the  ^>^®  t\X^  ^^  ^^  tea^aAw  waa  afi&xed 
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to  the  will;  for  where  is  the  court  to  draw  the  line?  Suppose 
the  witnesses  attested  one  hour  before  the  testator  signed,  or  a 
day,  or  a  week,  or  any  other  time;  where  is  the  court  to  stop 
if  it  gave  a  latitude  of  construction  to  this  section  of  the  act? 
Suppose  it  were  one  month,  or  six  months,  or  a  twelvemonth, 
after  the  testator  had  signed  the  will;  and  whether  it  be  at  the 
time  of  the  transaction  or  some  time  before  makes  no  differ- 
ence ":  Cooper  v.  Bockettj  8  Curt.  Ecc.  659,  660.  Dr.  Lushing- 
ton,  sitting  in  the  same  court,  held  it  to  be  a  fatal  objection  to 
the  validity  of  a  will,  that  "  there  is  no  proof  that  the  signa- 
ture was  affixed  prior  to  the  subscription  of  the  witnesses  ": 
Hudson  V.  Parker  J 1  Rob.  Ecc.  39.  And  Sir  John  Dodson  made 
a  similar  decision  in  Shaw  v.  NevUUy  1  Jur.,  N.  S.,  408. 

The  law  is  stated  in  the  same  way,  without  criticiBm  or  dis- 
sent, by  Lord  St.  Leonards,  in  his  essay  on  the  Real  Property 
Statutes,  332,  336;  and  in  his  Handy  book  of  Property  Law, 
letter  xix.  And  the  decisions  of  Sir  Herbert  Jenner  Fust 
have  been  approved  and  followed  by  Sir  Creswell  Creswell 
in  the  new  English  court  of  probate  and  divorce:  Charlton  v. 
Hindmarsh,  1  Swab.  &  T.  433;  Re  CumUngham,  29  L.  J.,  N.  8. 
(Prob.),  71;  Re  HoskinSy  32  Id.  168. 

In  Charlton  v.  Hindmarshj  supra^  one  witness,  Frederick  Wil- 
son, signed  his  name  in  the  testator's  presence  and  at  his  re- 
quest in  the  morning,  omitting  to  cross  the  F  in  his  signature. 
In  the  afternoon  of  the  same  day  another  witness  attested  and 
subscribed  the  will  in  the  presence  and  at  the  request  of  the 
testator;  and  the  first  witness,  as  he  testified,  then  acknowl- 
edged his  signature  to  the  second  by  saying  that  his  name  was 
there  already,  crossed  the  F,  merely  in  pursuance  of  his  habit 
of  supplying  the  omission  when  he  noticed  it,  and  added  the 
date,  thinking  that  equal  to  a  repetition  of  the  signature,  and 
with  the  object  of  making  his  signature  of  the  morning  a  com« 
plete  signature.  From  the  decision  of  the  judge  ordinary 
against  the  will,  an  appeal  was  taken  to  the  house  of  lords, 
who,  by  the  concurrent  opinions  of  lords  Campbell,  Cranworth, 
and  Chelmsford,  unanimously  affirmed  the  judgment:  JETtnd- 
marsh  v.  Charlton,  8  H.  L.  Cas.  160.  The  reasons  for  the  de- 
cisions are  best  stated  by  Lord  Cranworth,  thus:  ''For  tho 
security  of  mankind,  the  legislature  has  thought  fit  to  pre- 
scribe certain  forms  and  rules,  which  are  necessary  to  be  com- 
plied with  in  order  to  authorize  a  distribution  of  property 
different  from  that  which  the  law  would  make  if  there  was  no 
will;   the  legislature,  in  truth,  on  these  forms  being  com* 
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plied  with,  putting  into  the  hands  of  the  party  who  is  making 
a  will  power  to  dispose  of  his  property  in  a  way  contrary  to 
what  but  for  the  will  would  be  the  provision  of  the  law. 
That  it  is  reasonable  that  under  these  circumstances  there 
should  be  some  rules  to  be  acted  upon,  no  one  can  doubt;  and 
those  rules  being  established,  this  house,  as  the  ultimate  court 
of  appeal,  would  be,  I  think,  ill  discharging  its  duty  to  the 
public  if  it  were  to  listen  to  suggestions  of  minute  differences 
which  would  not  meet  the  ordinary  apprehensions  of  man- 
kind, and  which  would  necessarily  or  naturally  lead  to  great 
discussion  and  litigation.  It  has  been  determined ^  upon  the 
construction  of  the  last  statute,  and  quite  rightly  determined, 
that  there  must  be  a  subscription  by  two  witnesses  after  the 
testator  has  signed  the  will  in  their  presence  or  acknowledged 

his  signature  in  their  presence The  acknowledgment 

of  his  signature  by  a  testator  is  sufficient,  but  a  witness  stands 
in  a  different  position.  After  the  signature  of  the  will  by  the 
testator,  his  acknowledgment  will  do;  but  by  the  express 
terms  of  the  statute  that  will  not  do  with  regard  to  the  wit- 
ness. If  he  had  said  nothing  at  all,  the  putting  a  mark  across 
the  F  might  have  amounted  to  an  acknowledgment  of  the  sig- 
nature; but  that  will  not  do,  and  yet  the  facts  here  cannot 
amount  to  more  than  that":  8  H.  L.  Cas.  168-170. 

We  have  been  led  to  make  a  fiill  collection  and  statement 
of  the  English  authorities  upon  this  point,  because  they  have 
been  said  by  those  taking  a  different  view  of  the  law  to  be  few 
in  number  and  ill  considered.  An  English  case  or  two  from 
which  some  assistance  has  been  sought  by  way  of  analogy  to 
support  this  will  remain  to  be  noticed. 

The  court  of  queen's  bench,  in  Roberts  v.  PhUlipSy  4  EL  <&  B. 
450,  held  that  the  subscription  of  the  witnesses  need  not  be 
below  the  signature  of  the  testator  or  the  end  of  the  will.  And 
there  is  an  early  ruling  of  Lord  Chief  Justice  Trevor  to  the 
same  effect:  Peate  v.  Ougly^  Comyn,  197.  But  in  each  of  those 
cases  there  was  direct  or  circumstantial  evidence  that  the 
names  of  the  witnesses  were  signed  after  the  testator's  signa- 
ture and  in  his  presence;  there  is  no  intimation  by  the  court 
that  any  presumption  of  a  valid  execution  would  arise,  even 
after  the  death  of  the  witncBses,  from  subscriptions  so  placed; 
and  Lord  Campbell,  who  dft^veTed  the  opinion  in  RoherU  v. 
PhiUips,  afterwards  concu^  i  \xi  the  judgment  of  the  house 
of  lords  in  Hindmarsh  v.  o^  ^IfO^i  ^^^^  cited.  The  decidon 
in  Roberta  v.  PhiUips  weii(  w     a  HbW  lYiau  to  allow  an  attesta- 


694  Chase  v.  Kittredgb.  [M 

tioD  apparently  insufficient  to  be  made  good  by  evidence  that 
the  requisites  of  the  statute  had  been  actually  complied  with. 
But  if  the  signature  of  a  witness,  made  before  that  of  the  tes- 
tator, is  allowed  to  be  sufficient  upon  proof  of  a  later  acknowl- 
edgment by  the  witness  in  the  testator's  presence,  then  the 
witnesses  may  subscribe  an  instrument  not  yet  signed  by  the 
testator  and  in  his  absence,  with  the  honest  intention  of 
acknowledgmg  their  subscriptions  to  him  after  he  shall  have 
signed;  his  name  may  be  signed  at  any  time  afterwards,  with- 
out any  witness  to  observe  and  testify  whether  it  is  affixed  by 
him  or  by  his  authority  or  not,  and  if  it  is,  whether  he  is-  sane 
or  insane;  and  the  previous  subscription  of  the  witnesses  be 
held  after  his  death  to  be  evidence  of  a  due  execution  and 
attestation,  when  in  fact  his  name  is  forged,  or  at  least  there 
bas  been  no  subscription  or  acknowledgment  by  the  witnesses 
in  his  presence;  and  so,  on  the  loosest  interpretation,  no  com- 
pliance with  the  statute. 

Reference  has  also  been  made  to  the  rule  that  a  witness  may 
subscribe  by  a  mark  as  well  as  by  writing  his  name  in  fnlL 
This  is  now  well  settled,  both  in  England  and  in  the  United 
States:  1  Jarman  on  Wills,  4th  Am.  ed.,  73,  and  Am.  note. 
The  counsel  for  the  appellee  asked:  "If  a  witness  may  adopt 
what  is  made  by  another,  cannot  he  adopt  what  is  made  by 
himself?"  But  the  mark  is  not  made  by  another,  but  by  the 
witness  himself,  and  has  never,  so  far  as  we  are  infiormed, 
been  held  sufficient  unless  affixed  in  the  presence  of  the  testa- 
tor. Even  a  signature  of  a  witness's  own  name  when  his  hand 
is  guided  by  another  person  is  held  sufficient  in  England  only 
because  the  witness  has  some  share  in  the  writing:  Be  Mead^ 
1  Notes  of  Cas.  456;  Re  WhiU,  2  Id.  461;  Harrison  v.  Elvin^ 
8  Q.  B.  117;  Lewie  v.  Lewis,  2  Swab.  &  T.  163.  And  we  have 
seen  no  American  decision  which  goes  further,  except  that  of 
the  surrogate  in  Campbell  v.  LogaUy  2  Bradf.  90.  A  subscrip- 
tion of  the  name  or  mark  of  a  witness  by  another  person  in 
the  presence  of  himself  and  the  testator  might  possibly  be  a 
literal  compliance  with  the  statute,  but  not  being  in  the  hand- 
writing of  the  witness,  would  create  no  presumption  of  a  lawful 
execution  and  attestation  without  affirmative  evidence  that  it 
was  so  made.  In  the  case  referred  to  in  3  Dane  Abr.  452,  in 
which  this  court  held  the  mark  of  a  witness  a  sufficient  sub- 
scription, the  record  shows  that  the  will  of  Stephen  Needham 
was  admitted  to  probate  upon  the  testimony  of  the  three  wit> 
nesses  to  a  compliance  with  all  the  statute  requirements,  and 
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among  others,  ''that  they  and  each  of  them,  in  the  presence  of 
the  said  Stephen  and  at  his  request,  and  in  the  presence  of 
«ach  other,  subscribed  the  said  instrument;  namely,"  two  of 
them  ''severally  wrote  their  names  at  full  length  upon  the 
said  instrument,"  and  the  third  "made  a  mark  thereto,  upon 
and  near  which  and  with  her  consent  the  said  Stephen  wrote 
her  name  at  full  length":  Needham  v.  Needham,  Essex,  Novem- 
ber term,  1802  [not  reported],  abstract  in  3  Dane  Abr.  452. 

There  is  no  direct  decision  in  this  commonwealth  upon  the 
question  whether  the  subscription  of  a  witness  to  an  instru- 
ment yet  unsigned  by  the  testator  and  in  his  absence  may  be 
made  good  by  afterwards  acknowledging  it  in  his  presence. 
Certainly,  no  careful  attorney  or  scrivener  would  advise  or  per- 
mit such  an  attestation  and  subscription.  And  many  expres- 
fiions  in  our  books  tend  to  ^ow  that  it  would  be  invalid.  Mr. 
Dane  recognizes  the  doctrine  that  if  the  testator  owns  his  sig- 
nature to  the  witnesses  it  is  sufficient,  but  assumes  that  the 
witnesses  must  subscribe  in  his  presence:  4  Dane  Abr.  562, 563. 
In  Laughton  v.  AtkinSy  1  Pick.  543,  544,  Chief  Justice  Parker, 
quoting  Eccleaton  v.  Spehe,  Carth.  81,  said  that  to  comply  with 
the  statute  of  frauds,  a  will  must  be  ''  signed  and  subscribed 
by  the  witnesses  in  the  presence  of  the  testator."  The  com- 
missioners on  the  Revised  Statutes,  in  recommending  that  the 
formalities  required  for  a  will  should  also  be  required  for  an 
instrument  of  revocation  (as  the  legislature  accordingly  did  in 
the  Revised  Statutes,  c.  62,  sec.  6),  remark  that  our  statute  of 
1783,  like  the  statute  of  29  Carlos  II.,  from  which  it  was  copied, 
made  this  difference  between  the  two,  which  they  italicize  as 
follows:  '^  The  former  mast  be  attested  and  subscribed  by  three 
or  more  witnesses  in  the  presence  of  the  testator;  but  it  is  not 
required  that  he  should  sign  it  in  their  presence;  whilst  an  in- 
fitrument  revoking  a  will  must  be  signed  by  the  testator  in  the 
presence  of  three  or  more  witnessesy  but  it  is  not  required  that 
they  should  subscribe  it  in  his  presence,  nor,  indeed,  that  they 
should  subscribe  it  at  all."  In  Dewey  v.  Dewey^  1  Met.  354 
[35  Am.  Dec.  367],  Mr.  Justice  Dewey  said:  "It  can  hardly 
be  supposed  that  the  testator,  who  was  by  his  own  active 
agency  procuring  the  authentication  of  the  instrument  by  the 
requisite  witnesses,  would  have  omitted  the  first  step  necessary 
to  its  due  execution,  viz.,  the  signature  by  himsell"  These 
words  are  quoted  with  approval  in  Ela  v.  Edwards^  16  Gray, 
91.  In  BMry  v.  Parrisy  2  Cush.  433,  the  questions  whether  a 
witneM  might  sigii  befim  the  teotator,  and  whether  an  ao- 
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knowledgment  by  a  witness  in  the  presence  of  the  testator  was 
equivalent  to  a  subscription,  were  raised  by  counsel,  but  not 
noticed  in  the  opinion,  because  there  was  no  evidence  that  one 
of  the  witnesses  so  much  as  acknowledged  his  signature  in  the 
testator's  presence. 

The  supreme  court  of  Vermont,  under  a  statute  exactly  like 
our  own,  except  in  requiring  the  witnesses  to  attest  and  sab- 
scribe  in  the  presence  of  each  other  as  well  as  of  the  testator, 
has  indeed  held,  with  the  courts  of  England  and  of  Massachu- 
setts, that  an  acknowledgment  by  the  testator  of  his  signature 
in  the  presence  of  the  witnesses  is  sufficient:  Adams  v.  Field, 
21  Vt.  256.  But  the  same  court  has  held  that  an  acknowledg- 
ment by  one  witness,  in  the  presence  of  the  others  and  of  the 
testator,  of  a  signature  made  in  the  absence  of  one  of  them,  is 
not  a  subscription  in  their  presence:  Pope  v.  Pope,  Vt.,  1864 
[not  reported]. 

The  supreme  court  of  New  York,  under  the  provisions  of 
the  English  statute  of  29  Carlos  IL,  assumed  it  to  be  necessary 
that  the  witnesses  should  subscribe  in  the  presence  of  the  tes- 
tator, and  inferred  the  fact  of  their  having  so  subscribed  fix>m 
their  signatures  to  an  ancient  will,  although  not  stated  in  the 
attestation  clause:  Jackson  v.  Chriatman,  4  Wend.  282.  And 
in  Peck  v,  Cary,  27  N.  Y.  81,  32  [84  Am.  Dec.  220],  Chief  Jus- 
tice Denio  quoted  as  entitled  to  great  weight  the  opinions  of 
Sir  Herbert  Jenner  Fust  in  Cooper  v.  Bockett,  3  Curt.  Ecc.  659, 
and  other  cases.  The  decisions  cited  by  the  appellee  from 
Bradford's  surrogate  reports  were  made  under  a  statute  which 
required  each  attesting  witness  to  ''sign  his  name  as  a  witness, 
at  the  end  of  the  will,  at  the  request  of  the  testator,''  but 
omitted  the  requirement  of  earlier  statutes  that  the  witness 
should  sign  in  the  testator's  presence:  R.  S.  of  N.  Y.,  3d  ed., 
pt.  2,  c.  6,  sec.  32;  4  Kent's  Com.,  6th  ed.,  515;  Ruddon  v.  Mb- 
Donald,  1  Bradf  352;  Vaughan  v.  Burford,  3  Id.  78;  Hoyeradt 
V.  Kingman,  22  N.  Y.  372.  The  statute  of  Illinois  under  which 
the  case  of  Vaughan  v.  Vaughan,  13  Am.  Law  Beg.  735,  arose, 
had  a  similar  omission,  and  only  required  the  will  to  be  ''at- 
tested in  the  presence  of  the  testator  by  two  or  more  credible 
witnesses":  Comp.  Stats,  of  111.  of  1856,  c.  110,  sec.  1.  And 
these  decisions  were  but  of  single  judges  in  county  courts  of 
probate 

The  case  of  MUler  v.  McNeill,  35  Pa.  St.  217  [78  Am.  Dec. 
833],  to  which  the  appellee  has  referred,  arose  under  the  Penn- 
sylvania statute  of  1833,  providing  that  "every  will  shall  bo 
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in  writing,  and  unless  the  person  making  the  same  shall  be 
prevented  by  the  extremity  of  his  last  sickness,  shall  be  signed 
by  him  at  the  end  thereof  or  by  some  person  in  his  presence 
and  by  his  express  direction,  and  in  all  cases  shall  be  proved 
by  the  oaths  or  aflBrmation  of  two  competent  witnesses."  By 
that  statute,  as  by  the  previous  law  of  Pennsylvania  from  very 
early  times,  the  witnesses  need  not  subscribe  at  all,  even  to  a 
will  of  real  estate:  Eight  -7.  Wilson,  1  Dall.  94;  Rohrer  v.  Si^A- 
mariy  1  Watts,  463.  In  Delaware,  under  a  statute  like  ours,  it 
was  held  that  the  witnesses  must  sign  in  the  presence  of  the 
testator,  and  the  distinction  between  such  a  statute  and  that 
of  Pennsylvania  was  pointed  out  by  Chief  Justice  Clayton: 
Rash  V,  Pumely  2  Harr.  (Del.)  458;  Fennel  v.  Weyant,  2  Id. 
506 

In  New  Jersey,  under  a  statute  in  terms  requiring  wills  to 
be  ''signed  by  the  testator  in  the  presence  of  the  subscribing 
witnesses,"  an  acknowledgment  of  his  signature  is  held  in- 
sufiBcient:  Den  v.  Mittonj  12  N.  J.  L.  70;  Combs  v.  Jolly,  8 
N.  J.  Eq.  625;  Mickle  v.  Matlack,  17  N.  J.  L.  86.  And  in  the 
last  case  Chief  Justice  Homblower,  who  dissented  on  this  point, 
as  well  as  Mr.  Justice  Dayton,  who  concurred  with  the  majority 
of  the  court,  thought  that  the  witnesses  must  sign  in  the  pres- 
ence of  the  testator:  Mickle  v.  Matlack,  17  Id.  96,  116. 

The  supreme  court  of  North  Carolina,  under  a  statute  like 
ours  of  1783,  have  held  in  at  least  three  cases,  the  facts  of  two 
of  which  were  singularly  like  those  now  before  us,  that  a  will 
could  not  be  established  unless  the  witnesses  actually  set  their 
names  in  the  testator's  presence,  and  that,  as  said  in  the  earli- 
est case,  ''it  was  the  intention  of  the  legislature  that  the  heirs 
at  law  should  not  be  disinherited  but  by  a  strict  compliance 
with  the  words  of  the  act,  and  that  the  door  to  fraud  should 
be  completely  shut":  Ragland  v.  Huntingdon^  1  Ired.  561; 
Chaham  v.  Graham,  10  Id.  269;  In  re  Cot^s  Will^  1  Jones,  321. 

In  Connecticut  and  Kentucky  it  has  indeed  been  held, 
under  statutes  not  unlike  our  own,  that  a  witness  might  sign 
in  the  presence  of  the  testator  before  he  signed,  and  acknowl- 
edge it  afterwards:  O^Brien  v.  Oalagher,  25  Conn.  229;  Swift 
V.  Wiley,  1  B.  Mon.  117;  approved  in  Upchurch  v.  Upchurch, 
16  Id.  113.  But  the  only  decisions  whicli  have  come  to  our 
<Lotice  in  which  an  ackno^^ledgnieiit  by  a  mlnftBB  to  a  will  in 
the  testator's  presence,  of  «  sig^^^^^®  affi.xe4  in  his  absence, 
has  been  held  to  be  aix  ^teB^^-^W  and.  %\3\iW;iV5feon  in  liVs 
presence,  are  those  of  ^  i  ^*     <na\aiA\«  cA  "^^  ^^'^  ^^  appeals 


\^e  ^^i^^^y  ^* 


698  Chase  v.  Eittbedqe.  [Mass. 

of  Virginia  in  Sturdivant  v.  Birchettj  10  Gratt.  67,  and  Parrct' 
more  v.  Taylor,  11  Id.  220.  We  have  not  overlooked  the  simi- 
lar opinion  expressed  by  Mr.  Redfield  in  his  learned  treatise 
on  wills,  230,  247,  and  in  13  Am.  Law  Reg.  741. 

This  analysis  of  the  cases  shows  that,  by  the  preponderance 
of  American  authority,  as  by  the  uniform  current  of  the  Eng« 
lish  decisions,  an  express  requirement  of  statute  that  one 
person  shall  sign  or  subscribe  in  the  presence  of  another  is 
not  complied  with  by  signing  in  his  absence  and  merely 
acknowledging  in  his  presence.  And  upon  full  consideration, 
we  are  satisfied  that  in  this,  as  in  most  other  legal  matters, 
reason  and  principle  are  on  the  side  of  authority  and  prece- 
dent. 

The  statute  requires  that  the  will  shall  '^  be  in  writing  and 
signed  by  the  testator,"  and  shall  be  "  attested  and  subscribed, 
in  the  presence  of  the  testator,  by  three  or  more  competent 
witnesses."  He  is  not  required  to  write  his  signature  in  their 
presence,  but  it  is  his  will  which  they  are  to  attest  and  sub- 
scribe. It  must  be  his  will  in  writing,  though  he  need  not 
declare  it  to  be  such.  It  must  therefore  be  signed  by  him 
before  it  can  be  attested  by  the  witnesses.  He  must  either 
sign  in  their  presence  or  acknowledge  his  signature  to  them 
before  they  can  attest  it.  The  statute  not  only  requires  them 
to  attest,  but  to  subscribe.  It  is  not  sufficient  for  the  wit- 
nesses to  be  called  upon  to  witness  the  testator's  signature,  or 
to  stand  by  while  he  makes  or  acknowledges  it,  and  be  pre- 
pared to  testify  afterwards  to  his  sanity  and  due  execution  of 
the  instrument,  but  they  must  subscribe.  This  subscription 
is  the  evidence  of  their  previous  attestation,  and  to  preserve 
the  proof  of  that  attestation  in  case  of  their  death  or  absence 
when,  after  the  testator's  death,  the  will  shall  be  presented  for 
probate.  It  is  as  difficult  to  see  how  they  can  subscribe  in 
proof  of  their  attestation  before  they  have  attested  as  it  is  to 
see  how  they  can  attest  before  the  signature  of  the  testator 
has  made  it  his  written  will.  The  manifest  intention  of  the 
statute  is  that, — 1.  The  will  should  be  put  in  writing  and 
signed  by  the  testator;  2.  His  will,  so  written,  be  attested  by 
the  witnesses;  and  3.  The  witnesses  subscribe  in  his  presence 
in  evidence  of  their  attestation  to  his  written  will.  There  is 
less  reason  for  requiring  the  testator  to  sign  in  the  presence 
of  the  witnesses  than  for  requiring  them  to  sign  in  his  pres* 
ence.  A  testator  may  alter  his  will  as  he  pleases  at  any  time 
before  it  is  formally  attested.    He  may  write  it  out  in  ftdl  and 
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ngn  it,  and  it  has  no  effect  as  a  will  until  duly  attested.  It 
is  unimportant  whether  it  is  or  is  not  signed  by  the  testator 
nntil  it  is  produced  to  the  witnesses.  It  is  only  important 
that  it  should  be  his  will  in  writing  and  signed  when  they 
attest  and  subscribe  it;  and  it  is  equally  his  will  in  writing 
whether  signed  in  their  presence  or  at  some  preyious  time. 
It  is  the  will  of  the  testator,  not  of  the  witnesses.  He  must 
know  its  contents,  but  they  need  not.  He  has  the  contents, 
as  well  as  his  signature,  by  which  to  know  that  it  is  the  in- 
strument declaring  his  last  wishes  in  respect  to  his  estate. 
They  need  see  nothing  but  his  signature  and  their  own.  To 
allow  them  to  acknowledge  in  his  presence  their  names  signed 
in  his  absence  would  open  a  door  to  mistake  and  fraud.  If 
the  witnesses  might  subscribe  before  they  had  attested  his 
signature,  and  even  before  he  had  signed,  of  what  weight  could 
their  subscription  be  as  evidence  after  their  death  that  the 
will  had  been  duly  signed  and  attested?  But  the  controlling 
consideration  is,  that  the  statute  in  terms  requires,  not  only 
that  the  witnesses  shall  attest  his  will,  but  that  they  shall 
subscribe  in  his  presence.  The  distinction  in  this  respect 
between  the  signature  of  the  testator  and  the  subscription  of 
the  witnesses  has  existed  in  the  statute  law  both  of  England 
and  of  Massachusetts  for  nearly  two  centuries,  and  been  pre- 
served in  repeated  enactments  when  other  clauses  have  been 
altered.  The  court  cannot  presume  so  constant  a  difference 
in  language  to  have  been  unint^entlnnal,  or  disregard  it  as  im- 
material. 

As  it  appears  by  the  testimony  stated  in  the  report  that  one 
of  the  attesting  witnesses  subscribed  his  name  before  the  tes- 
tator signed,  and  in  his  absence,  the  instrument  ofGored  £ar 
probate  should  have  been  disallowed. 

Decree  reversed. 


f  Attbstation  cm  Wjlss,  Gbiiballt:  See  C&fin  ▼.  Cqfin,  SO  Am.  Dec.  235, 
and  Peck  y.  Cory,  84  Id.  220^  and  aee  the  caaea  cited  in  the  notes  to  both  of 
these  cases.  In  JReed  y.  WaUon^  27  Ind.  448,  the  principal  case  is  cited,  and 
the  opinion  of  Gray,  J.,  that  the  wiU  mnst  be  signed  by  the  testator  before 
it  can  be  attested  by  the  witnesses,  is  quoted.  In  the  case  of  Davmie*s  WH 
42  Wis.  74,  76,  the  principal  case  is  cited  to  the  point  that  the  attestation  of 
a  will  mnst  be  in  the  presence  of  the  testator,  and  that  it  is  not  snffioiwit  t^ 
attest  the  will  aleewhore,  and  then  acknowledge  the  MMMaaa  in 
•f  the  testator. 
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BlOHABDSGN   V.    SiBLEY. 

[U  ALUur.  65.J 
flTBXIT  RAZLWAT   OOBPO&ATION    HAS  Ko  POWBB   TO   MOBIOAOI   OB   FbAS- 

CHiax,  Road,  or  Profkrtt,  without  legialatm  anthoriiyt  and  a  mort- 
gage without  such  authority  ia  wholly  void 

Replevin  by  mortgagees  of  the  real  and  personal  property 
and  franchises  of  a  street-railroad  company,  to  recover  from 
defendant,  a  deputy  sheriff,  certain  horse-cars  and  other  prop- 
erty of  such  railroad  company,  which  defendant  had  taken  in 
attachment  in  a  suit  upon  a  debt  of  said  railroad  company. 

B.  F.  Thomas  and  D,  Foster ^  for  the  plaintiffs. 

0.  F.  Hoar  and  T.  L.  NeUon^  for  the  defendant. 

By  Court,  Gray,  J.  A  corporation  has  no  power  to-  do  any 
acts  which  the  legislature  has  expressly  or  by  necessary  impli- 
cation prohibited  it  from  doing.  A  corporation,  created  for  the 
very  purpose  of  constructing,  owning,  and  managing  a  railroad, 
for  the  accommodation  and  benefit  of  the  public,  cannot,  with- 
out distinct  legislative  authority,  make  any  alienation,  absolute 
or  conditional,  either  of  the  general  franchise  to  be  a  corpora- 
tion,  or  of  the  subordinate  franchise  to  manage  and  carry  on  its 
corporate  business,  without  which  its  franchise  to  be  a  corpo- 
ration can  have  little  more  than  a  nominal  existence:  Shrews- 
bury and  Birmingham  Railway  v.  London  and  Northwestern 
R%  6  H,  L.  Cas.  136, 137;  York  and  Maryland  Line  R.  R.  v. 
Winans,  17  How.  39;  Pierce  v.  Emmery,  32  N.  H.  504,  508;  Hall 
V.  SvUivan  Railroad^  21  Law  Rep.  140,  141;  S.  C,  1  Brun.  Col. 
Cas.  613;  Worcester  v.  Western  Railroad,  4  Met.  566;  Common- 
wealth V.  Smithy  10  Allen,  455,  456  [ante,  p.  672].  Such  was 
the  opinion  deliberately  formed  and  expressed  by  this  court 
in  the  case  last  cited,  after  able  arguments,  in  which  the  au- 
thorities were  fully  referred  to;  and  a  mortgage  by  a  railroad 
corporation  of  its  franchise,  railroad,  and  all  other  property, 
ifiade  without  authority  of  the  legislature,  was  accordingly  de- 
clared to  be  void  as  against  a  subsequent  valid  mortgage  to  the 
CQpimonwealth. 

The  powers  of  the  Worcester  Horse  Railroad  Company  un- 
der its  charter  are  quite  as  limited  in  this  respect.  The  only 
powers  expressedly  conferred  are  "to  construct,  maintain,  and 
use  a  railway,  with  convenient  single  or  double  tracks,"  over 
such  streets  and  highways  in  the  city  of  Worcester  as  the 
mayor  and  aldermen  may  designate;  and  to  purchase  and 
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hold  Bucb  real  eetate  in  that  city  ''as  may  be  convenient  or 
necessary  for  the  purposes  and  management  of  said  road": 
Stats.  1861,  c.  148,  sees.  1,  8;  1864,  c.  102.  The  main  object 
of  the  legislature  in  establishing  such  corporatioDs,  and  grant- 
ing to  them  the  privilege  of  using  the  highways  in  a  peculiar 
manner,  is,  not  the  profit  of  the  grantees,  but  the  accommoda* 
tion  of  the  public:  Commonwealth  v.  Templey  14  Gray,  69. 

Some  earlier  statutes  had  expressly  authorized  particular 
corporations  of  this  kind  to  mortgage  their  corporate  property 
to  secure  the  payment  of  bonds  issued  by  them;  and  provided 
that  in  case  of  &ilure  to  perform  the  conditions  of  such  bonds, 
the  property  might  be  sold,  and  the  purchasers,  before  begin- 
ning the  business  of  managing  the  road,  should  become  a 
corporation,  with  the  powers  and  privileges,  duties  and  restric- 
tions, of  the  original  corporation:  Stats.  1855,  c.  24;  c.  408, 
sec.  11;  1856,  c.  279;  1857,  c.  278,  sec.  9;  1859,  c.  144,  sec.  9; 
c.  202,  sec.  13;  1861,  c.  48,  sec.  11 ;  c.  147,  sec.  4.  And  some 
such  corporations  had  been  in  terms  authorized  to  lease  or 
assign  their  franchise  and  all  or  part  of  their  tracks  to  other 
similar  corporations:  Stats.  1855,  c.  338;  1857,  c.  211,  sec.  4; 
c.  216,  sec.  4;  c.  227,  sec.  14;  c.  250;  1858,  c.  88,  sec.  9;  1859, 
c.  35,  sec.  2;  c.  180,  sec.  2;  1861,  c.  48,  sec.  13;  c.  81;  c.  89, 
sec.  8;  c.  90,  sec.  3;  c.  135,  sec.  8.  In  each  of  those  instances 
the  property  or  franchise  of  the  first  corporation  would  pass 
.into  the  possession  and  management  of  another  corporation, 
subject  to  the  like  legislative  control  as  the  first,  not  into  the 
hands  of  individuals. 

The  charter  of  the  Worcester  Horse  Railroad  Company  con- 
tains no  express  permission  to  make  any  lease,  sale,  or  mort- 
gage whatever.  In  the  absence  of  any  such  controlling  clause, 
many  provisions  of  the  charter  show  that  the  legislature  con- 
templated the  exercise  of  its  franchise  by  the  corporation 
itself.  "  Said  tracks  shall  be  operated  and  used  by  said  cor- 
poration with  horse-power  only":  Stats.  1861,  c.  148,  sec.  3. 
The  only  liability  declared  for  injuries  occasioned  by  neglect 
or  misconduct  in  the  management,  construction,  or  use  of  the 
road,  or  for  willfully  obstructing  the  highway,  is  for  the  acts 
of  the  corporation,  "  its  agents  or  servants,"  which  would  not 
naturally  include  agents  and  servants  of  its  grantees  or  as- 
signees: Stats.  1861,  c.  148,  sees.  4,  6.  The  right  is  given  to 
the  city  of  Worcester,  at  any  time  during  the  continuance  of 
the  charter,  and  after  ten  years  from  the  opening  of  any  part 
of  the  road  for  use,  to  '^  purchase  of  said  corporation  aJl  the 
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franchise,  property,  rights,  and  furniture  of  said  corporation  '^ 
at  a  certain  rate:  Id.,  sec.  12;  and  the  corporation  is  obliged 
to  make  annual  returns  to  the  legislature,  like  other  railroad 
corporations:  Id.,  sec.  14. 

The  fourteenth  section  of  the  charter  also  makes  this  cor- 
poration subject  to  ''  all  general  provisionB  of  law  that  are  or 
may  be  prescribed  relative  to  horse  or  street  railroads."  The 
statute  of  1864,  c.  229,  entitied  ''An  act  concerning  street- 
railway  corporations,"  declares  that  "street-railway  compa- 
nies shall  have  the  powers  and  privileges,  and  be  subject  to 
the  duties,  liabilities,  restrictions,  and  provisions,  contained 
in  this  act,  which,  so  far  as  inconsistent  with  charters  hereto* 
fore  granted,  shall  be  deemed  and  taken  to  be  in  alteration 
and  amendment  thereof":  Sec.  1.  There  is  nothing  in  this 
statute  to  authorize  a  sale  or  mortgage  of  the  franchise  of 
any  corporation  which  did  not  have  the  power  to  make  one 
already.  The  statute  not  only  embraces  provisions  similar 
to  those  above  quoted  from  the  charter  of  the  Worcester 
Horse  Railroad  Company,  except  that  authorizing  the  city  to 
purchase  the  franchise  (Id.,  sees.  16, 18,  24,  34, 40),  but  it  ex- 
pressly  declares  that ''  the  immediate  government  and  direo- 
tion  of  the  affairs  of  the  corporation  shall  be  vested  in  the 
board  of  the  directors,"  and  contains  rules  for  the  mode  at 
managing  its  affairs  by  itself  and  its  officers,  not  unlike 
those  which  were  held  by  this  court,  in  the  case  of  Whittenton 
Mills  V.  Upton,  10  Gray,  596  [71  Am.  Dec.  681],  to  be  incon- 
sistent with  permitting  a  manufacturing  corporation  to  make 
a  contract  of  copartnership  with  an  individual:  Id.,  sees.  2-9; 
and  it  requires  that  '*  every  such  corporation  shall  furnish 
reasonable  accommodations  for  the  conveyance  of  passengers, 
and  the  directors  may  establish  the  rates  of  fare  on  all  passen* 
gers  and  property  conveyed  or  transported  in*  its  cars,  subjecti 
however,  to  the  limitations  named  in  its  charter  ":  Id.,  sec.  26. 

It  is  true  that  several  sections  of  this  statute  speak  of  any 
such  corporation,  ^4ts  lessees  or  assigns":  Stats.  1864,  c.  299, 
sees.  18,  22,  29,  30,  31;  and  section  40  requires  the  directors 
to  make  annual  reports  to  the  secretary  of  the  commonwealth 
*^  of  their  doings  under  its  charter/'  setting  forth  "  copies  of 
all  leases  and  contracts  made  during  the  year  with  other  cor- 
porations and  individuals,"  and  (as  had  previously  been  re- 
quired by  the  General  Statutes,  c.  63,  sec.  143)  containing  fall 
information  upon  a  great  variety  of  items,  among  which  are 
mentioned  ''  number  of  mortgages  on  road  and  franchise,"  and 


Oct.  1865.]  Richardson  v,  Sibley.  703 

*^  on  any  other  property  of  the  corporation/'  and  the  increase 
or  decrease  of  mortgage  debt  during  the  year.  The  form  of 
returns  here  prescribed  is  general,  to  be  used  by  all  horse 
or  street  railway  corporations,  some  of  which  had  already  re- 
ceived and  others  might  afterwards  obtain,  grants  of  authority 
to  assign,  mortgage,  or  lease  their  franchise,  road,  or  other 
property.  One  object  in  requiring  copies  of  all  leases  and  con- 
tracts made  during  the  year  may  well  have  been  to  enable 
the  commonwealth  to  determine  whether  any  such  corporation 
had  exceeded  the  powers  conferred  by  its  charter  or  by  other 
statutes,  and  should  on  that  account  be  held  to  have  forfeited 
its  franchises. 

That  the  mention  of  leases,  assignments,  and  mortgages  was 
not  intended  to  imply  any  new  authority  to  execute  any  such 
conveyance  is  made  quite  clear  by  the  express  enactment  of 
section  24  (which  is  decisive  of  this  case),  that  ^^no  street- 
railway  corporation  shall  lease  or  sell  its  road  or  property  un- 
less authorized  so  to  do  by  its  charter  or  by  special  act  of  the 
legislature."  The  manifest  object  of  this  section  is  to  pro- 
hibit the  transfer  of  the  possession  and  control  of  the  franchise 
and  property  of  the  corporation  to  any  other  person  or  corpo- 
ration without  authority  from  the  legislature,  by  which  its 
rights  were  granted  and  its  duties  imposed.  The  prohibitioc 
is  broader  and  more  sweeping  than  is  applied  to  ordinary  rail- 
road corporations.  They  cannot  sell  their  franchises,  yet  they 
may  contract  with  each  other  that  either  shall  do  all  the  trans- 
portation over  the  road  of  the  other:  Oen.  Stats.,  c.  63.,  sec. 
115.  But  these  are  not  even  to  do  that;  they  are  not  to  ^'  sell 
or  lease."  This  prohibition  is  not  limited  to  alienations  of 
their  franchises,  but  extends  to  their  '^  road  or  proi)erty."  It 
is  unimportant  whether  this  word  "  road  "  is  taken  in  its  nar- 
rower and  more  literal  sense,  as  describing  only  the  tracks 
and  rails  and  right  of  way,  or  in  the  broader  and  more  com- 
mon meaning,  as  including  also  the  franchise  or  right  of  run- 
ning horses  and  cars  over  them  and  taking  fares,  and  the 
horses  and  cars  themselves;  for  even  if  it  is  to  be  taken  in  the 
more  limited  meaning,  the  prohibition  to  ''  sell  or  lease  its 
road"  cannot  imply  a  permission  to  transfer  the  franchise, 
without  which  the  corporation  could  not  carry  on  the  business 
of  transportation  over  the  road,  and  which  the  corporation 
had  previously  no  power  to  alienate.  If  the  prohibition 
against  alienation  had  been  limited  to  the  franchises  only,  the 
corporation  might  perhaps  have  disposed  of  the  tracks  and 
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rails,  as  well  as  of  the  cars,  horses,  and  other  personal  property. 
The  legislature  have  removed  all  doubt  on  this  point  by  pro- 
hibiting the  sale  or  lease  of  the  "  road  or  property."  They 
have  not  said,  and  cannot  be  fairly  understood  to  mean,  that 
the  corporation  shall  not  dispose  of  any  part  of  its  property, 
of  a  few  horses  or  cars,  or  worn-out  rails,  or  other  articles  the 
•sale  or  transfer  of  which  would  not  impair  its  powers  to  carry 
on  its  business.  But  any  alienation,  either  in  fee,  or  for  the 
period  of  its  corporate  existence,  or  for  any  less  term,  of  sub- 
stantially all  its  real  and  personal  property,  so  as  to  disable  it 
from  carrying  on  the  business  which  it  had  been  chartered  to 
do  for  the  benefit  of  the  public,  is  clearly  within  the  terms 
and  the  meaning  of  this  prohibition.  It  makes  no  difference 
whether  the  transfer  is  absolute  or  conditional,  to  take  effect 
immediately  upon  its  delivery  or  at  some  future  time.  A 
mortgage  transferring  a  title  which  upon  the  happening  of  a 
certain  contingency  may  be  made  absolute  by  sale  or  fore- 
closure has  the  effect,  as  soon  as  it  becomes  of  any  value  to 
secure  the  purpose  for  which  it  was  made,  to  accomplish  as 
complete  a  transfer  of  the  corporate  franchise  and  property 
and  the  means  of  performing  the  corporate  duty  as  if  it  had 
been  originally  an  outright  sale. 

It  was  argued  by  one  of  the  learned  counsel  for  the  plaintifis 
that  the  franchise  to  take  toll  might  be  taken  on  execution, 
and  therefore  might  be  mortgaged.  It  would  be  more  accu- 
rate to  say  that  such  a  franchise  could  not  be  sold  or  mort- 
gaged, and  therefore  could  not  be  taken  on  execution,  without 
authority  of  the  legislature.  The  General  Statutes,  c.  68,  sees. 
25-34,  providing  a  mode  of  attaching  and  taking  on  execution 
^'  the  franchise  of  a  turnpike  or  other  corporation  authorized 
to  receive  toll,  and  all  the  rights  and  privileges  thereof,"  are 
mainly  derived  from  the  statutes  of  1810,  c.  131,  which  was 
passed  shortly  after  the  expression  of  a  significant  doubt  by 
this  court  whether  such  a  franchise  could  be  taken  on  execu- 
tion in  the  absence  of  express  statute:  Tippets  v.  Walker j  4 
Mass.  596,  597.  According  to  later  authorities  it  could  not:  2 
Kent's  Com.,  6th  ed.,  284,  note;  Bedfield  on  Railways,  606; 
Covington  Drawbridge  v.  Shepherdj  21  How.  124;  Que  v.  Tide 
Water  Canal,  24  Id.  263. 

The  statutes  of  1864,  c.  229,  and  the  charter  of  the  Worces- 
ter Horse  Railroad  Company,  are  public  statutes,  which  all 
persons  dealing  with  that  corporation  were  bound  to  take  no- 
tice of  and  be  governed  by;  and  the  restraints  thereby  estab- 
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lished  on  the  alienation  of  the  franchise  and  'pToperij  of  the 
corporation  were  founded  in  considerations  of  public  policy, 
which  neither  the  corporation  nor  any  other  person  can  be 
allowed  to  evade  or  disregard:  Pearce  v.  Madiaon  and  Indian* 
apolia  Railroad^  21  How.  443;  Zabrishie  v.  Cleveland  etc.  Rail- 
road,  23  Id.  398;  Whittenton  Mills  v.  Upton,  10  Gray,  598  [71 
Am.  Deo.  681];  Commonwealth  v.  Smith,  10  Allen,  459  [ante, 
p.  672].  The  plaintiffs  therefore  acquired  no  title  by  the  con- 
veyance to  them;  and  the  creditors  of  the  corporation  could 
not,  by  taking  bonds  purporting  to  be  secured  by  a  convey- 
ance which  was  void  on  its  face,  be  estopped  to  deny  its  valid- 
ity or  to  pursue  the  ordinary  legal  remedies  for  the  collection 
of  their  debts. 

It  was  strongly  urged  by  the  plaintiffs  that  even  if  this  con- 
veyance violated  the  provisions  of  the  statutes  of  the  common- 
wealth, it  might  still  be  good  so  far  as  to  pass  a  title  in  the 
particular  articles  attached  by  the  defendant.  But  the  con- 
veyance undertakes  to  assign  to  the  plaintiffs  as  one  subject- 
matter  all  the  franchises  of  the  corporation,  and  substantially 
all  its  property,  real  and  personal,  already  owned  or  afterwards 
to  be  acquired.  It  manifests  no  intention  to  convey  these  few 
articles  apart  from  the  rest  of  the  property  and  franchises 
granted;  and  there  is  no  rule  of  law  by  which  these  articles 
rather  than  any  other  part  of  the  property  can  be  separated 
from  the  mass  mentioned  in  the  deed,  and  the  conveyance 
held  good  as  to  them.  The  prohibition  of  the  statute  is  gen- 
eral, that  the  corporation  shall  not  alienate  its  property.  This 
corporation  has  violated  the  statute  by  undertaking  to  alienate 
substantially  all  its  property.  If  the  position  of  the  plaintiffs 
could  be  maintained,  it  would  avail  equally  against  an  attach- 
ment of  any  other  part  of  the  property  bo  illegally  alienated, 
and  the  corporation  might  set  this  conveyance  up  in  turn 
against  every  creditor  seeking  to  attach  any  property  of  the 
corporation;  and  this  conveyance  being  invalid,  the  creditors 
would  be  left  without  any  security  for  their  debts,  or  any  means 
of  enforcing  them  against  the  property  of  the  corporation. 

This  conveyance,  whether  regarded  as  a  mortgage  or  as  a 
deed  of  sale  in  trust,  being  wholly  void  and  inoperative,  be- 
cause made  in  violation  of  the  public  policy  of  the  common- 
wealth as  manifested  in  its  statutes,  it  is  unnecessary  to 
consider  particularly  the  nature  of  the  instrument  or  the  other 
grounds  upon  which  the  defendant  has  denied  its  validity. 

Judgment  for  the  defendant. 
Ax.  Dm.  Vol..  Lzzzvn-tf 


706  LovELL  V.  Nblson.  [Ma?s. 

PowxR  or  Railboao  Goxpakt  to  Aldenatb  ob  Mobioagk  its  innduM 
ir  property:  See  the  note  on  thia  topic  to  Coe  ▼.  OoltanbuB  eic  R.  R.  Co.,  79 
Am.  Dec  549  et  seq.  It  u  held  that  coiporationB  hare  no  {Mwer  to  alienati 
their  franchises  and  property  so  as  to  prevent  the  performance  of  the  fono- 
lions  and  duties  to  the  public  for  the  performance  of  which  they  were  created: 
TaXeoU  ▼.  Tounuhip  qfPins  Ortnx,  1  Flip.  147.  And  the  fnnctioDa  of  a  rail- 
road company  are  rather  the  accommodation  of  travelers  than  the  profit  of 
the  proprietors:  Metropolitan  R,  R  ▼.  Highland  R.  R^  118  Maaa.  293.  And 
hence  it  is  uniformly  held  that  railroad  corporations  cannot,  without  legiala- 
tive  authority,  transfer  their  franchises  and  rolling  stock  by  sale  or  mortgage: 
TakoU  ▼.  Tomuihip  qfPine  Orovt,  mipra;  Adams  v.  Boston  dfB,2LR  Co.,  4  Nat 
Bank.  Beg.  100;  Tippecanoe  Co.  ▼.  LqfoifeUe  etc  R.  R  Co.,  50  Ind.  97;  Central 
NaL  Banky.  Worcetter,  13  Allen,  107;  Eatt  Bo&ton  F,  R.  Co.  v.  BastemR  R 
Co.,  IZld.  423}  MiddiesexRR.  V.Boston  etc.  RR,  116  Id.  Z5l;  MetropoBtm 
R.  R.  ▼.  HigUand  R.  R.,  supra;  Daniels  ▼.  Hart,  118  Id.  644;  Dans  ▼.  M 
CoUmif  R.  R,  131  Id.  260,  271;  Ekrman  y.  Inmranes  Co.,  35  Ohio  St  341; 
ikdlroad  Co.  ▼.  Fumaoe  Co.,  37  Id.  832»  all  dting  the  principal 
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SuBVivojfc  QV  Joint  Bkbtoes,  Who  Pats  Joint  Dkbt  after  expixatica  d 
time  when  the  creditor  could  have  enforced  it  against  the  administiator 
of  the  estate  of  the  deceased,  does  not  thereby  become  entitled  to  main- 
tain a  claim  for  contribution  from  such  administrator,  nor  to  avail  him- 
self thereof  in  set-ofi^  in  an  action  brought  against  him  by  such  adminis- 
trator. 

BiTBDKN  07  PltooF  IB  ON  Dbvendaht  Pueadino  Sktovt  to  show  that  hn 
claim  filed  in  aet-off  is  duo  from  the  plaintiff  in  the  same  right  with  the 
cause  of  action  declared  on  in  the  writ;  and  if  the  plaintiff  describee  him- 
self in  the  writ  as  administrator  of  the  estate  of  a  deceased  person,  and 
declares  upon  a  promissory  note  signed  by  only  one  person,  and  running 
to  him  as  administrator  of  that  estate,  this  will  not  be  sufficient  toaiSard 
a  presumption  that  his  daim  is  in  his  representative  capacity. 

Action  of  contract  brought  on  January  23, 1864,  by  the  ad- 
ministrator of  Alonzo  Scudder's  estate  against  Richard  V. 
Hoknes's  administrator,  upon  a  note  dated  October  3, 1861, 
given  by  Holmes  to  ''Leander  Lovell,  administrator  of  the  es- 
tate of  Alonzo  Scudder."  Defendant  pleaded  a  set-off,  claim- 
ing to  be  allowed  for  a  balance  found  due  from  Scudder  upon 
his  books,  at  his  death,  to  Holmes,  for  one  half  of  certain  sums 
paid  by  him  within  one  year  past  on  account  of  debts  for 
which  Scudder  and  Holmes  were  jointly  liable;  and  for  one 
half  of  the  amount  paid  by  him  in  December,  1863,  upon  a 
bond  to  the  Old  Colony  Insurance  Company,  dated  in  July, 
1845,  and  signed  by  Scudder  and  Holmes.  The  plaintiff  re- 
plied, amongst  other  things,  that  these  claims  were  barred  by 
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the  statute  of  limitations.  The  auditor  to  whom  the  case  was 
referred  found  that  Scudder  died  in  April,  1853,  having  before 
that  time  been  in  partnership  with  Holmes;  that  the  plaintiflf 
was  appointed  administrator  of  Scudder's  estate  on  the  8th  of 
August  in  that  year;  and  that  Holmes  died  in  February,  1862, 
and  the  defendant  was  duly  appointed  administrator  of  his 
estate.    Judgment  went  for  plaintiff,  and  defendant  appealed* 

C.  0.  Davis,  for  the  defendant 
E.  Ames,  for  the  plaintiff. 

By  Court,  Bioelow,  C.  J.  It  seems  to  us  that  there  are  two 
decisive  answers  to  the  defendant's  claim  in  set-off. 

The  first  is  the  statute  of  limitations.  Assuming  that  the 
note  declared  on  can  be  properly  deemed  to  belong  to  the 
estate  of  the  plaintiff's  intestate,  and  so  to  be  due  in  the  same 
right  with  the  claims  filed  in  set-off,  nevertheless  the  latter 
are  barred  by  the  lapse  of  time.  The  plaintiff  was  appointed 
administrator  on  the  eighth  day  of  August,  1853,  and  filed  his 
bond  on  that  day.  He  also  gave  due  notice  of  his  appoint- 
ment in  compliance  with  the  order  of  the  probate  court,  ac- 
cording to  the  provisions  of  the  Revised  Statutes,  chapter  66, 
section  1,  which  were  then  in  force.  By  section  3  of  the  same 
chapter  it  was  provided  that  no  administrator,  after  having 
given  notice  of  his  appointment  as  required  by  law,  should  be 
held  to  answer  to  the  suit  of  any  creditor  of  the  deceased, 
miless  it  was  commenced  within  four  years  from  the  time 
when  he  gave  bond  as  administrator.  By  Gren.  Stats.,  c.  97, 
sec.  6,  this  limitation  is  reduced  to  two  years.  Two  of  the 
items  of  set-off  are  claims  arising  out  of  the  partnership  deal- 
ings and  contracts  which  existed  between  the  plaintiff's  intes- 
tate and  the  defendant's  intestate,  being  debts  of  the  firm  paid 
by  the  latter  after  the  decease  of  the  former.  These  were 
clearly  barred,  and  could  not  have  been  enforced  by  the  origi- 
nal creditors  of  the  firm  as  against  the  estate  in  the  hands  of 
the  plaintiff  as  administrator  at  the  time  they  were  paid  by 
the  defendant.  The  latter,  by  such  payment,  did  not  acquire 
any  new  cause  of  action  against  the  plaintiff's  estate  to  which 
the  statute  bar  would  not  apply.  Any  balance  which  might 
have  been  due  to  the  defendant's  intestate  on  a  final  settle- 
ment of  the  partnership  concerns  between  him  and  the  plain- 
tiff's intestate  was  barred  after  the  lapse  of  four  years  from 
the  appointment  of  the  latter  as  administrator,  and  could  not 
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be  revived  by  a  payment  of  a  partnerBhip  debt  by  a  surviying 
copartner. 

The  otber  item  of  set-off  is  a  pajrment  of  money  in  satiaEac- 
tion  of  a  bond  on  which  the  plaintiff's  intestate  was  liable 
jointly  with  the  defendant's  intestate.    It  is  true  that  the  pay< 
ment  was  made  after  the  death  of  the  plaintiff's  intestate,  and 
within  two  years  from  the  time  when  the  plaintiff's  action 
was  commenced.    But  this  does  not  create  any  new  cause  of 
action,  or  render  the  plaintiff,  as  administrator,  liable  after 
the  expiration  of  the  time  limited  for  bringing  actions  against 
him.    If  no  cause  of  action  accrued  on  which  the  defendant 
could  be  held  liable  as  administrator  within  four  years  after 
his  appointment,  he  cannot  afterwards  be  chargeable  on  a 
cause  of  action  subsequently  accruing  against  the  estate  of  his 
intestate.    The  statute  bar  is  absolute,  except  when  new  assets 
come  to  the  possession  of  an  administrator  after  the  period  of 
limitation  has  expired,  and  in  cases  in  which  the  judge  of 
probate  has  required  him  to  retain  assets  to  satisfy  claims  of 
creditors  whose  cause  of  action  did  not  accme  within  such 
period:  Holden  v.  Fletcher^  6  Cush.  235. 

It  is  suggested  by  the  defendant's  counsel  that  the  statute 
of  limitations  in  favor  of  executors  and  administrators  is  only 
applicable  to  actions  brought  by  the  creditors  of  deceased  per- 
sons, and  cannot  be  pleaded  in  answer  to  claims  filed  in  set-off. 
But  this  suggestion  is  fully  met  by  the  provision  in  Gen.  Stats., 
c.  130,  sec.  18,  which  enacts  that  in  cases  of  set-off,  if  any 
limitation  of  actions  is  alleged  by  way  of  defense  to  the  de- 
fendant's demand,  the  limitation  shall  be  applied  in  the  same 
manner  as  it  would  have  been  to  an  action  brought  on  the 
same  demand  if  it  had  been  commenced  at  the  time  when  the 
plaintiff's  action  was  commenced.  The  present  suit  was  com- 
menced long  after  all  the  claims  filed  in  set-off  against  the 
estate  of  the  plaintiff's  intestate  were  barred  by  lapse  of  time. 

Another  and  complete  answer  to  the  claims  filed  in  set-ofl 
is,  that  none  of  them  api)ear  to  be  due  in  the  same  right  with 
the  note  declared  on.  The  burden  of  proof  is  on  the  defend- 
ant to  show  this.  But  the  evidence  fails  to  establish  the  fact 
It  is  true  that  the  note  is  made  payable  to  the  plaintiff  as  ad- 
ministrator, and  he  is  so  described  in  the  writ.  Bat  this  cir- 
cumstance is  by  no  means  decisive.  It  may  nevertheless  be 
the  property  of  the  plaintiff  in  his  own  right,  and  the  money 
may  be  due  to  him  personally,  and  not  in  his  representative 
capacity.    To  I  e  liable  to  the  defendant's  set-off,  the  note  in 
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suit  must  be  shown  to  be  a  debt  due  to  the  estate  of  the  plain- 
tifiTs  intestate.  An  executor  or  administrator,  in  lending 
money  belonging  to  the  estate  to  an  individual  on  his  promissory 
note  only,  is  not  acting  in  the  execution  of  his  trust.  Such  a 
use  of  the  trust  funds  in  his  hands,  except  under  unusual  and 
extraordinary  circumstances,  would  be  inconsistent  with  due 
and  fiEuthful  administration,  and  he  would  be  chargeable  with 
the  money  so  lent,  whether  it  was  repaid  by  the  borrower  or  not. 
In  making  such  a  loan,  therefore,  the  inference  is,  that  the 
debt  is  his  own  personal  demand,  and  that  a  promise  to  him 
ae  executor  or  administrator  is  rather  a  descriptio  personXy  used 
to  indicate  the  fund  from  which  the  money  was  taken  and  to 
which  the  promisee  is  indebted,  than  as  evidence  that  the 
debt  is  due  to  him  in  bis  representative  capacity:  Grew  v. 
Burdittj  9  Pick.  265,  271.  But  in  the  present  case  it  appears 
a£Srmatively  that  the  plaintiff,  prior  to  the  commencement  of 
the  present  action,  settled  his  first  account  of  administration 
of  the  estate  of  his  intestate,  and  fully  accounted  for  the  whole 
estate  in  his  hands.  In  this  state  of  the  evidence  we  are  of 
opinion  that  it  does  not  appear  that  the  note  declared  on  is 
due  in  the  same  right  with  the  demands  filed  in  set-off,  and 
that  the  latter  cannot  be  alleged  by  way  of  defense  to  the  plain- 
tiff's claim. 
Judgment  for  the  plaintiff. 


Hood  v.  Hood. 

fu  Allbn,  li».1 

J)pnxBcm  o  Yajltd  whxbi  Obtadted  cf  Illdtoxb  by  a  dtbaa  thereof  from 
biB  wife,  for  the  oaose  of  deBertion,  upon  notice  to  her  by  pabliofttion  in 
a  newspaper  in  the  manner  prescribed  by  the  statntes  of  that  state,  al- 
thoogh  she  was  then  Uving  in  Massachnaetts  nnder  an  agreement  by 
which,  after  reciting  their  separation,  he  promised  to  pay  her  a  certain 
weekly  sum  as  long  as  she  should  remain  single,  and  although  she  had  no 
aotoal  notice  of  his  proceedings  for  a  divorce,  and  was  not  in  Illinois 
during  the  pendency  thereof;  and  it  is  not  competent  for  her,  in  a  libel 
for  divorce  brought  by  her  in  Massachusetts,  to  offer  evidence  that  he 
obtained  the  decree  of  divorce  in  Illinois  by  fraud  and  upon  facts  which 
woold  not  entitle  him  to  a  divorce  in  Massachusetts. 

Libel  for  divorce.  The  facts  all  appear  in  the  opinion, 
except  that  after  the  wife  left  her  husband  and  went  to 
Massachusetts  the  following  agreement  was  executed,  viz.: 
^Somerset,  March  8,  1860.    I  hereby  agree  and  pledge  my« 
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Belf  to  pay  to  Anna  M.  Hood  the  earn  of  three  dollars  per 
week  BO  long  as  she  shall  remain  single,  we  having  separated, 
and  this  sum  being  allowed  for  separate  maintenance;  she  is 
to  have  the  sole  privilege  of  enjoying  her  own  property  as  she 
shall  see  proper,  I  agreeing  to  pay  punctually  the  above  three 
dollars  per  week  at  the  end  of  every  four  weeks.    J.  M.  Hood/' 

C.  /.  Reedy  for  the  libelant 

/.  Brown  and  C.  A.  Reedy  for  the  respondent. 

By  Court,  Hoar,  J.  The  decision  upon  this  libel  depends 
upon  the  validity  of  the  divorce  obtained  by  the  respondent 
in  the  state  of  Illinois.  And  that  depends  upon  the  decision 
of  the  question  whether  the  court  by  which  the  decree  of 
divorce  was  made  had  jurisdiction  of  the  cause  and  the  par* 
ties. 

It  appears  from  the  report  that  the  parties  removed  from 
Massachusetts  to  Illinois  in  1855,  and  lived  there  together  as 
husband  and  wife  until  February,  1859,  '^when  the  libelant, 
under  circumstances  as  to  which  there  was  no  evidence,''  re- 
turned to  Massachusetts,  and  remained  in  this  commonwealth 
up  to  the  time  of  filing  her  libel.  The  respondent  continued 
to  be  a  citizen  of  the  state  of  Illinois,  and  the  domicile  of  the 
husband  was  in  law  the  domicile  of  the  wife:  Oreene  v.  Chreeney 
11  Pick.  410;  Harteau  v.  HarteaUy  14  Id.  181  [25  Am.  Dec. 
872];  Barber  v.  Barbery  21  How.  582.  No  fact  appears  which 
would  show  that  the  wife  had  changed  her  domicile  in  Illinois, 
or  had  any  capacity  to  change  it,  when  he  filed  his  libel 
against  her.  The  mere  fact  of  her  residence  in  this  common- 
wealth, separate  from  her  husband,  whether  with  or  without 
his  consent,  has  no  tendency  to  establish  such  a  change  of 
domicile;  and  there  is  no  proof  that  the  husband  had  done 
any  act  entitling  the  wife  to  a  divorce,  so  as  to  affect  her  domi- 
cile even  for  the  purpose  of  obtaining  a  divorce  from  him. 

When  the  respondent  filed  his  libel  in  Illinois,  therefore, 
both  parties  had  their  domicile  in  that  state,  and  were  subject 
to  the  jurisdiction  of  the  court  in  which  the  libel  was  filed. 
The  notice  given  to  the  respondent  in  that  suit  was  such  as 
the  laws  of  Illinois  authorized  in  the  case  of  an  absent  de- 
fendant; and  such  as  by  the  laws  of  this  commonwealth  is 
made  valid  and  su£Scient  in  like  cases.  The  decree  of  a  court 
having  jurisdiction  of  the  cause  and  the  parties  is  conclusive 
upon  them. 

But  this  libelant  now  alleges  that  the  decree  Sat  divorce  in 
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niinois  was  procured  by  fraud;  and  the  evidence  reported  has 
some  tendency  to  show  that  the  separation  was  by  his  consent, 
and  so  was  not  the  desertion  upon  which  his  libel  was  founded. 
But  the  fact  of  desertion  was  conclusively  settled  between 
these  parties  by  the  judgment  in  Illinois;  and  it  is  not  now 
competent  for  the  libelant  to  oflFer  evidence  to  contradict  that 
judgment:  Greene  v.  Oreeney  2  Gray,  361  [61  Am.  Dec.  454]. 

The  provision  of  our  statute,  that  "when  an  inhabitant  of 
this  state  goes  into  another  state  or  country  to  obtain  a  divorce 
for  any  cause  occurring  here,  and  whilst  the  parties  resided 
here,  or  for  any  cause  which  would  not  authorize  a  divorce  by 
the  laws  of  this  state,  a  divorce  so  obtained  shall  be  of  no  force 
or  effect  in  this  state"  (Gen.  Stats.,  c.  107,  sec.  54;  R.  S.,  c.  76, 
sec.  39),  has  no  application  to  the  case  before  us,  because, 
when  the  respondent  first  went  to  Illinois,  there  is  no  evidence 
that  he  had  any  intention  of  procuring  a  divorce;  and  when 
he  returned  to  Illinois  in  1860  he  was  not  an  inhabitant  of 
Massachusetts.  ''In  all  other  cases,  a  divorce  decreed  in  any 
other  state  or  country  according  to  the  laws  thereof,  by  a  court 
having  jurisdiction  of  the  cause  and  both  the  parties,  shall  be 
valid  and  effectual  in  this  state":  Gen.  Stats.,  c.  107,  sec.  66. 

The  divorce  which  the  respondent  obtained  in  lUinoiB  if 
therefore  a  bar  to  the  maintenance  of  this  libeL 

libel  dismissed. 


JuBiBDiociON  TO  DxoBXB  Divosos:  See  the  noiee  to  Hanover  v.  Tinier,  7 
Am.  Deo.  206-209;  Toim  ▼.  ToUn,  21  Id.  747-752;  and  see  BiObeU  y.  BtOMI, 
62  Id.  702.  The  principal  case  is  cited  in  Burlen  y.  Shannon,  116  Mass.  449^ 
and  Boss  y.  Boas,  129  Id.  243,  to  the  point  that  a  decree  of  diyoroe  ren- 
dered in  another  state  in  which  the  domicile  of  the  parties  is  at  the  time  and 
according  to  its  laws,  eyen  for  a  cause  not  a  ground  of  diyorce  by  the  laws 
of  Massachusetts,  wiU  be  held  yalid  in  the  latter  state,  eyen  thou (^  the  mar- 
riage took  place  there. 


Commonwealth  v.  Waitb, 

rU  AllBN,  264.J 

Statute  Makino  It  Gbhonal  Offense  to  Sell  Milk  WmoH  n  Aj>ux«- 
TERATEis  though  with  pure  water  only,  is  conatitutionaL 

Certifigate  of  Result  of  Analysis  of  Milk  bt  Sworn  Inspeotob,  ap- 
pointed under  the  Massachusetts  statute,  is  admissible  in  eyidence  in  a 
criminal  prosecution,  proyided  he  also  testifies  at  the  trial  to  the  same 
facts  which  are  stated  therein;  and  in  such  case,  the  admission  of  the  car* 
tificate  in  eyidenoe  before  he  testifies  furnishes  no  ground  for  a  new  trial, 
after  a  yerdict  of  guilty. 
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iNDicTinsNT  for  Belling  adulterated  milk.  The  opinion  states 
the  facts. 

/,  F.  Pickeringy  for  the  defendant. 

Reed^  attomey-general^  for  the  commonwealth. 

By  Court,  Chapman,  J.  It  has  been  settled  that  it  is  an 
offense  against  the  statute  of  1864,  chapter  122,  to  sell  milk 
adulterated  by  water,  and  that  guilty  knowledge  on  the  pari 
of  the  seller  need  not  be  alleged  or  proved:  Commonwealth  v. 
Farren,  9  Allen,  489;  Commonwealth  v.  Nichols^  10  Id.  199. 

The  defendant  in  this  case  contends  that  the  statute  is  uii> 
constitutional,  because  it  is  in  derogation  of  common  right.  The 
substance  of  the  argument  is  this:  It  is  innocent  and  lawful  to 
sell  pure  milk,  and  it  is  innocent  and  lawful  to  sell  pure  water; 
therefore  the  legislature  has  no  power  to  make  the  sale  of  milk 
and  water,  when  mixed,  a  penal  offense,  unless  it  is  done  with 
a  fraudulent  intent.  But  it  is  notorious  that  the  sale  of  milk 
adulterated  with  water  is  extensively  practiced  with  a  fraudu- 
lent intent.  It  is  for  the  legislature  to  judge  what  reasonable 
laws  ought  to  be  enacted  to  protect  the  people  against  ihi» 
fraud,  and  to  adapt  the  protection  to  the  nature  of  the  case. 
They  have  seen  fit  to  require  that  every  man  who  sells  milk 
shall  take  the  risk  of  selling  a  pure  article.  No  man  is  obliged 
to  go  into  the  business;  and  by  using  proper  precautions,  any 
dealer  can  ascertain  whether  the  milk  he  offers  for  sale  has 
been  watered.  The  court  can  see  no  ground  for  ixronoondng 
the  law  unreasonable,  and  has  no  authority  to  judge  as  to  its 
expediency. 

The  second  section  provides  for  the  appointment  of  inspeo* 
tors  of  milk,  to  analyze  or  test  milk,  and  make  and  record  a 
oertificate  of  the  result;  and  it  further  provides  that  such  certifi- 
cate, when  sworn  to,  shall  be  admissible  in  evidence  in  all  proe* 
ecutions  under  the  act.  A  certificate  of  Dr.  White,  who  was  an 
inspector,  was  admitted  in  evidence  in  this  case,  and  it  is  ob- 
jected that  the  legislature  had  no  power  to  make  it  evidence  in 
a  criminal  case.  But  it  further  appears  that  he  was  a  witness 
in  the  case,  and  testified  to  all  the  facts  set  forth  in  the  certifi- 
cate. We  think  this  destroys  the  force  of  the  objection,  what- 
ever it  might  have  been  otherwise. 

Exceptions  overruled. 

Lboislaturb  icAT  Pa8S  Laws  AMOTTumro  TO  Rbabokablb  Pouoi  Baoir* 
LATiONs:  See  Redmond  ▼.  State^  36  Ark.  62.  And  penoDs  are  boond  to  know 
and  obey  such  laws  »t  their  peril:  Id.;  Cammcnwealtk  ▼.  Raifmomd,  ifl 


]•. 
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669;  Commonwealth  t.  Bmmons,  98  Id.  8;  ffourigan  ▼.  NoweUf  110  Id.  473; 
Cammmtoealih  v.  AdamSj  114  Id.  324;  8UUe  v.  ffartfbrd,  24  Wu.  61,  all  citing 
the  principal  case.  In  CommonweaUh  v.  Boons,  132  Mass.  11,  it  was  held,  the 
case  being  a  prosecution  for  adulterating  milk,  that  the  prosecution  was  not 
bound  to  prove  that  defendant  knew  that  the  milk  was  adulterated.  If  he 
sold  adulterated  milk,  he  was  guilty  under  the  statute. 


Levi  v.  Lynn  and  Boston  Eaileoad  Company. 

LU  Alum,  800.1 
In  Action  aoainst  Strxet-bailboa])  Compant  to  Kbcoyxb  Daxaqsb  for 
the  loss  of  a  box  of  merchandise  deHvered  to  it  to  be  carried  for  hire  on 
the  front  platform  of  one  of  its  cars,  evidence  that  other  persons  had 
paid  money  to  its  conductors,  with  the  knowledge  of  its  superintendent^ 
for  the  carriage  of  merchandise,  is  admissible  to  show  the  defendant  to  be 
a  common  carrier  of  goods. 

9TBEET-RAILWAT  Ck>MPAKT,  IT  PbOYKD  TO  SK  GOUMON  CaBBXKB  OV  QoOMy 

is  liable  as  such  for  loss  of  a  box  of  merchandise  delivered  to  it  to  be 
carried  for  hire  on  the  front  platform  of  one  of  its 


Tort  against  Btreet-railway  company  to  recover  box  of  mer- 
chandise alleged  to  have  been  delivered  to  the  company  for 
carriage  aa  a  common  carrier.  The  defendant  claimed  not 
to  be  a  common  carrier.  The  remaining  facts  appear  in  the 
opinion. 

D.  Peaibody,  for  the  defendants. 

A.  Hemenwayy  for  the  plaintiff. 

By  Conrt,  Colt,  J.  The  plaintiff  resorted  to  the  usnal  and 
proper  mode  of  proving  that  the  defendants  had  assumed  the 
business  of  common  carriers  of  merchandise  upon  their  cars^ 
and  produced  evidence  that  two  other  persons  had  paid  money 
at  other  times  to  the  defendants'  conductors  for  the  transporta- 
tion of  merchandise,  with  the  knowledge  of  the  superintendent 
of  the  road.  For  anything  that  appears  to  the  contrary  in 
the  exceptions,  it  may  have  been  proved  that  these  two  other 
persons  had  so  employed  the  defendants  in  repeated  instances. 
The  evidence  was  entirely  proper  to  go  to  the  jury,  and  in  the 
absence  of  anything  to  control  or  contradict  it,  would  be  suffi- 
cient to  warrant  them  in  finding  that  the  defendants  had 
assumed  to  be  and  were  common  carriers  when  the  plaintiff's 
box  was  delivered  to  them  for  transportation. 

The  jury  were,  in  effect  instructed  that  if  they  found  that 
the  defendants  were  cotxjwion  carriers,  and  that  the  plaintiff's 
box  was  delivered  to  tl^r^      fot  transportation,  and  the  price  of 
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transportation  paid  by  her,  they  would  be  responsible  far  the 
delivery  of  the  box  at  its  place  of  destination.  And  these  in- 
structions were  sufficiently  correct  and  accurate. 

If  the  defendants  were  proved  to  be  common  carriers,  the 
law  supplies  the  proof  of  the  contract  so  far  as  regards  the 
extent  and  degree  of  liability,  and  the  bailor  having  proved 
delivery  to  a  carrier  and  loss,  the  burden  is  on  the  carrier  to 
discharge  himself  from  liability,  within  the  exceptions  which 
tho  law  creates.  No  question  seems  to  have  been  raised  or 
instructions  required  in  regard  to  the  limit  of  the  defendants' 
liability  in  this  case,  if  regarded  as  common  carriers:  Clark  v. 
Bamwelij  12  How.  272;  Alden  v.  Pearson,  3  Gray,  342. 

The  question  whether  the  plaintiff  was  herself  negligent  in 
placing  her  property  on  the  front  platform  of  the  car,  and  the 
point  that  she  did  not  in  fact  part  with  the  custody  of  the 
box,  and  so  cannot  charge  the  defendants  with  her  loss,  are 
not  open  to  the  defendants  upon  these  exceptions,  for  it  does 
not  appear  that  any  such  question  was  raised  or  point  made 
at  the  trial :  Brigham  v.  WerUworthf  11  Cush.  123;  Reed  y.  Call, 
6  Id.  14;  Moore  v.  Fitchburg  R.  £.,  4  Oray,  466  [64  Am.  Dea 
83]. 

Exceptions  overruled. 


Vinton  v.  Middlesex  Bailboad  Company. 

ru  AUJI5,  804.J 
OOHPOOTOB  07  STBXKr-EmWAT  OaS  MAT  EZOLUDH  OB  BXPKL  THXBXIBOH 

person  whose  oomditioiD,  by  reason  of  intoxication  or  otherwise,  is  saoih 
that  it  is  reasonably  certain  that  by  act  or  speech  he  will  become  offans- 
iva  or  annoying  to  other  passengers  therein,  althongh  he  has  not  com- 
mitted any  act  of  oflbnse  or  annoyance. 

ToBT  against  Btreet-railway  company  for  damages  for  the 
act  of  the  conductor  of  one  of  its  cars  in  expelling  therefrom 
the  plaintiff,  who  was  one  of  its  passengers.  On  the  trial  the 
defendants  introduced  evidence  tending  to  show  that  at  the 
time  of  the  expulsion  the  plaintiff  was  intoxicated,  and  used 
loud,  boisterous,  profane,  and  indecent  language  towards  the 
conductor,  and  attempted  to  strike  him,  and  that  he  was  there- 
fore expelled.  But  the  evidence  on  this  point.was  conflicting. 
There  were  four  women  in  the  car  as  passengers.  There  was 
no  evidence  that  any  rule  or  regulation  had  ever  been  adopted 
by  the  defendants  authorizing  their  conductors  to  expel  paa- 
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Bengers  for  any  cause.  The  court  instructed  the  jury  that  "if 
plaintiff,  by  reason  of  intoxication  or  otherwise,  was,  in  act  or 
language,  offensive  or  annoying  to  the  passengers,  the  conduc- 
tor had  a  right  to  remove  him,  using  reasonable  force.  If  the 
conductor,  in  the  performance  of  his  service  as  conductor, 
forcibly  removed  the  plaintiff  without  justifiable  cause,  or  if, 
having  justifiable  cause,  he  used  unnecessary  and  unreasonable 
violence  in  kind  or  degree  in  removing  him,  the  defendants  are 
liable."  Verdict  for  plaintiff  for  one  thousand  dollars.  De- 
fendants alleged  exceptions. 

L,  M,  Child  and  L.  ChUdy  for  the  defendants. 

T.  H.  Sweetaer  and  W.  8.  Oardnery  for  the  plaintiff. 

By  Courtj  Biqelow,  C.  J.  By  the  instructions  under  which 
fhifl  case  was  submitted  to  the  jury,  in  connection  with  the 
refosal  of  those  which  were  asked  for  by  the  defendants,  we 
•re  led  to  infer  that  the  learned  judge  who  presided  at  the 
trial  was  of  opinion  that  the  defendants  and  their  duly  author- 
ised agents  had  no  legal  power  or  authority  to  exclude  or  expel 
tronx  the  vehicles  under  their  charge  a  passenger  whose  con- 
dition and  conduct  were  such  as  to  give  a  reasonable  ground 
of  belief  that  his  presence  and  continuance  in  the  vehicle 
would  create  inconvenience  and  disturbance  and  cause  dis- 
oomfort  and  annoyance  to  other  passengers.  Such  certainly 
were  the  result  and  effect  of  the  rule  of  law  laid  down  for  the 
guidance  of  the  jury  at  the  trial.  We  are  constrained  to  say 
{hat  we  know  of  no  warrant,  either  in  principle  or  authority, 
for  putting  any  such  limitation  on  the  right  and  authority  of 
the  defendants  as  common  carriers  of  passengers,  or  of  their 
servants  acting  within  the  scope  of  their  employment. 

It  being  conceded,  as  it  must  be  under  adjudicated  cases, 
that  the  defendants,  as  incident  to  the  business  which  they 
carried  on,  not  only  had  the  power  but  were  bound  to  take  all 
reasonable  and  proper  means  to  insure  the  safety  and  provide 
for  the  comfort  and  convenience  of  passengers,  it  follows  that 
they  had  a  right,  in  the  exercise  of  this  authority  and  duty, 
to  repress  and  prohibit  all  disorderly  conduct  in  their  vehicles, 
and  to  expel  or  exclude  therefrom  any  person  whose  conduct 
or  condition  was  such  as  to  render  acts  of  impropriety,  rude- 
ness,  indecency,  or  disturbance  either  inevitable  or  probable. 
Certainly  the  conductor  in  charge  of  the  vehicle  was  not  bound 
to  wait  until  some  overt  act  of  violence,  profaneness,  or  other 
misconduct  had  been  committed,  to  the  inconvenience  or 
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annoyance  of  other  passengers,  before  exercising  his  authority 
to  exclude  or  expel  the  offender.  The  right  and  power  of  the 
defendants  and  their  servants  to  prevent  the  occurrence  of 
improper  and  disorderly  conduct  in  a  public  vehicle  is  quite 
as  essential  and  important  as  the  authority  to  stop  a  disturb* 
ance  or  repress  acts  of  violence  or  breaches  of  decorum  after 
they  have  been  committed,  and  the  mischief  of  annoyance 
and  disturbance  have  been  done. 

Indeed,  if  the  rule  laid  down  at  the  trial  be  correct,  then  it 
would  follow  that,  passengers  in  public  vehicles  must  be  sub- 
jected to  a  certain  amount  or  degree  of  discomfort  or  insult 
from  evil-disposed  persons  before  the  right  to  expel  them  would 
accrue  to  a  carrier  or  his  servant.  There  would  be  no  author- 
ity to  restrain  or  prevent  profaneness,  indecency,  or  other 
breaches  of  decorum  in  speech  or  behavior  until  it  had  con- 
tinued long  enough  to  become  manifest  to  the  eyes  or  ears  of 
other  passengers.  It  is  obvious  that  any  such  restriction  on 
the  operation  of  the  rule  of  law  would  greatly  diminish  its 
practical  value.  Nor  can  we  see  that  there  is  any  good  reason 
for  giving  so  narrow  a  scope  to  the  authority  of  carriers  of 
passengers  and  their  agents  as  was  indicated  in  the  rulings  at 
the  trial.  The  only  objection  suggested  is,  that  it  is  liable  to 
abuse,  and  may  become  the  instrument  of  oppression.  But 
the  same  is  true  of  many  other  salutary  rules  of  law.  The 
safeguard  against  an  unjust  or  unauthorized  use  of  the  power 
is  to  be  found  in  the  consideration  that  it  can  never  be  prop- 
erly exercised  except  in  cases  where  it  can  be  satisfactorily 
proved  that  the  condition  or  conduct  of  a  person  was  such  as 
to  render  it  reasonably  certain  that  he  would  occasion  dis- 
comfort or  annoyance  to  other  passengers,  if  he  was  admitted 
into  a  public  vehicle  or  allowed  longer  to  remain  within  it 

Exceptions  sustained. 

RiOBT  OV   RAnAOAB    CrOKPAKT  TO  EXCLCTDB    PXBSONS    BEOAUHB    OF   AF- 

FREHENDED  Danqer.  —  A  railroad  company  cannot  refose  to  carry  paaben* 
gers  npon  regular  trains  except  for  good  canse.  Bat  they  need  not  receive 
persona  whose  conduct  is  sudi  that  it  furnishes  reasonable  ground  for  the 
belief  that  they  will  annoy  and  offend  other  passengers.  Thus  they  are  not 
bound  to  receive  a  person  who  is  so  drunk  as  to  justify  the  conductor  to  be- 
lieve that  he  will  misbehave  and  annoy  other  passengers:  Murphy  v.  Urwrn 
K'y  Co.,  118  Mass.  230,  citing  the  principal  case;  and  if  he  is  allowed  to 
ride,  and  becomes  boisterous,  flourishing  a  knife,  and  doing  other  acts  of 
the  kind,  he  may  be  ejected  from  the  car:  Railway  Co.  v.  Valley  Co.,  32  Ohio 
St  345,  351,  citing  the  principal  case;  Murphy  v.  Unhn  R'y  Co,,  118  Mass. 
230;  but  a  conductor  cannot  refuse  to  allow  a  person  to  ride  merely  becanst 
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hb  is  slightly  intoxioated»  if  he  shows  no  signs  that  he  will  not  conduct  him- 
■elf  properly:  PUtdmrgh  etc  B,  B.  Co.  t.  Vandyne^  57  Ind.  576.  A  railroed 
Mmpany  may  refnse  to  carry  a  woman  whose  repntation  is  so  notoriously 
bad  that  it  famishes  ground  for  the  belief  that  her  condnot  will  be  offensiye 
to  other  passengers;  but  she  cannot  be  excluded  merely  because  of  her  un- 
ehastity,  if  her  conduct  is  good  and  demeanor  ladylike:  Brown  ▼.  Memphis 
B,  B,  Co,f  7  Fed.  Bep.  51,  citing  the  principal  case.  So  it  is  proper  to  refuse 
to  carzy  one  whoee  pereon  or  clothing  is  filthy  or  diiigustingy  or  who  is  affSscted 
with  a  fiflffitsgimis  <li«<Mi^,  or  is  infested  with  yermin:  Wabh  v.  Chicago  eie, 
B.  B.  Co,,  42  Wis.  23.  A  railroad  company  need  not  cany  a  gunbler  who 
seeks  to  board  the  train  for  the  purpose  of  plying  his  yooation:  Thatrsiom 
T.  Union  Pac  B.  B*  Co.,  4  Dill.  321;  though  it  is  held  in  this  case  that  un- 
less it  is  eridsnt  that  such  is  the  pnzpose  of  the  person  seeking  passage,  the 
company  cannot  refuse  to  cany  him  merely  beoanse  he  is  a  gambler;  and  it 
is  said  that  the  question  whether  he  baa  or  baa  not  such  intention  is  a  quea- 
tion  for  the  Jury. 

Thb  PBDrozPAL  0A8S  IB  cmED  to  fho  point  that  railroads  may  reasonably 
TCgolate  the  ooodoct  of  passengeiB  on  traina^  and  in  that  regard  may  set 
apart  a  special  car  for  ladiea  and  their  eaoorliv  *nd  may  exdnde  other  passen- 
fora  from  sooh  car  if  there  are  aeati  elaewhMa  la  tha  traaai  Ba§9  t.  Chicago 
4Md  ^ofiAMit  JZL  JZL  Cbw,  36  Wia.  400^  488. 


Le  Babrok  v.  East  BofiTosr  Fbbby  Company. 

lU  Aunr,  SOL] 

Itet&T  OoiitAXY,  AB  OoMifOxr  Gabbub  oy  PiflBDroxBfl^  n  Boukd  to  FuBinsB 
reasonably  safe  and  conTenient  means  for  the  passage  of  teams  from  ita 
boats»  appropriate  to  the  nature  of  its  busineas,  and  to  exercise  the  ut- 
most skill  in  the  provisionand  application  of  the  means  so  employed;  but 
it  is  not  boaad  to  adopt  and  use  a  new  and  improved  method  because  it 
ia  safer  or  better  than  the  method  then  en^loyed  if  it  is  not  requisite  to 
the  reaeonabla  aalety  or  GonTeDienoe  of  pnasongers,  and  if  the  expense  is 
excessive. 

Vo  FBisuxpnoH  Of  KiOLiGmnni  on  Pabt  of  DKnENDAirr  is  Raised  bt 
PftooY  Mkbxlt  or  Dua  Cabs  on  the  part  of  plamtifE;  and  of  the  injuxy, 
in  an  action  against  a  feny  company  to  recoyer  damages  for  injury  sus- 
tained by  its  negligence  in  failing  to  provide  a  safe  and  sufficient  means 
of  passage  from  its  boat;  nor  will  such  proof  shift  the  burden  which  rests 
upon  the  plaintiff  to  prove  defendants'  negligence;  but  all  the  evidence 
may  be  taken  into  consideration  by  the  jury,  and  allowed  such  weight 
as  they  think  reasonable. 

Tort  against  a  ferry  company  for  damages  for  a  personal 
injury  sustained  by  plaintiff  while  driving  his  team  &om  de- 
fendants' boat.  The  facts  are  sufficiently  stated  in  the  opuH 
ion. 

O.  H.  Kingsburyy  for  the  plaintifll 
O.  A.  Samerbyj  for  the  defendants. 
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B7  Court,  Colt,  J.  The  claim  of  the  plaintiff  that  the  fail- 
are  of  the  defendants  to  adopt  the  new  supplemental  or  ad- 
justed drop,  which  had  heen  adopted  and  used  by  another 
ferry  company,  with  the  knowledge  of  the  defendants^  consti- 
tuted negligence,  and  made  them  liable  for  the  plaintiff's 
injury,  cannot  be  sustained,  although  it  was  proved  that  such 
new  drop  obviated  all  liability  to  the  accident  which  caused 
his  injury.  The  question  of  negligence  was  a  question  upon 
all  the  evidence  for  the  jury,  and  we  think  it  was  submitted  to 
them  under  full  and  accurate  instructionB. 

A  common  carrier  of  passengers  contracts  in  law  that  the 
kind  of  conveyance  which  he  adopts  shall  be  a  reasonably  safe 
and  convenient  mode  of  transportation,  for  its  kind.      The 
modes  of  conveyance  in  use  by  passenger  carriers,  both  by 
land  and  water,  vary  as  the  exigencies  of  the  traflGlc  and  its 
remunerative  character  require  and  justii^.     To  require  all 
carriers  to  adopt  alike  expensive  provisions  for  the  safety  of 
passengers,  without  reference  to  the  nature  of  their  employ- 
ment or  the  amount  of  their  business,  would  be  impracticable 
and  absurd.    It  would  be  like  requiring  all  the  public  high- 
ways in  the  commonwealth  to  be  kept  in  a  like  state  of  repair, 
without  reference  to  th«  nature  of  the  country  through  which 
they  pass,  or  the  amount  of  travel  they  accommodate.    The 
different  kinds  of  ferries  in  use  vary  from  the  rudest  form  of 
boat,  drawn  from  shore  to  shore  by  ropes,  propelled  by  oars  or 
horse-power,  or  the  current  of  the  stream,  with  landing-places 
on  the  banks,  to  those  expensive  steamboats  which  ply  be- 
tween populous  districts,  provided  with  every  convenience  of 
access  from  docks  and  ferry-houses.    It  cannot  be  necessary, 
in  order  to  protect  themselves  from  liability,  that  all  these  dif- 
ferent ferry-men  should  adopt  those  appliances  which  can  be 
shown  to  be  the  safest,  and  which  others  in  the  same  occupa- 
tion use.    And  yet  the  rule  contended  for  by  the  plaintiff 
would  require  every  ferry-man,  without  regard  to  the  nature  or 
amount  of  his  business,  to  use  the  most  improved  mode  of  se- 
curing the  safety  of  passengers,  regardless  of  expense,  if  thereby 
a  liability  to  injury  peculiar  to  the  mode  adopted  by  him 
could  be  avoided,  either  in  the  transportation  or  in  the  means 
provided  for  entrance  upon  or  exit  from  his  boat. 

This  whole  matter  of  negligence  is  for  the  jury,  and  is  and 
should  be  affected  by  the  nature  of  the  transportation  whica 
the  carrier  has  undertaken  to  afford,  and  the  amount  and 
ohar&u^ter  of  his  business.    If  the  means  of  transportation  are 
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adapted  to  the  reasonably  safe  carriage  of  passengers  upon 
that  particular  kind  of  conveyance,  and  he  exercises  the  ut- 
most skill  in  the  use  of  such  means,  he  has  discharged  his 
legal  obligations. 

The  case  of  Hegeman  v.  Western  R.  fi.,  13  N.  Y.  9  [64  Am. 
Dec.  517],  cited  by  the  plaintiff,  was  an  action  for  an  injury 
sustained  by  a  passenger  and  caused  by  the  breaking  of  an 
axle.  There  was  evidence  that  a  safety-beam,  then  in  use  on 
many  other  railroads,  would  secure  safety  in  case  of  such  an 
accident;  and  although  this  means  of  safety  was  adopted  by 
carriers  engaged  in  precisely  the  same  kind  of  transportation 
with  the  defendants,  yet  the  judge  charged  the  jury  that  if 
they  should  be  of  opinion  that  a  safety-beam  was  designed  and 
calculated  to  prevent  an  injury  to  passengers  in  case  of  the 
breaking  of  an  axle,  it  did  not  necessarily  follow  that  the  de- 
fendants were  liable  because  they  had  not  adopted  it,  but  it 
would  be  for  the  jury  to  say  whether  the  defendants  were  or 
were  not  negligent  in  informing  themselves  of  the  necessity 
and  utility  of  the  invention,  and  availing  themselves  of  it. 

The  plaintiff  further  asked  the  court  to  rule  that,  having 
proved  due  care  on  his  part,  and  the  occurrence  of  the  acci- 
dent, the  law  would  imply  negligence  on  the  part  of  the  de- 
fendants, and  cast  upon  them  the  burden  of  proving  that  the 
accident  happened  without  their  fault.  We  think  such  in- 
struction would  have  been  erroneous,  as  applied  to  the  case  as 
presented  upon  the  pleadings  and  evidence.  The  declaration 
alleges  that  the  negligence  of  the  defendants  consisted  in  not 
providing  safe  exit  for  the  plaintiff  with  his  loaded  wagon 
from  their  ferry-boat,  so  that  in  attempting  to  pass  off  the  boat 
the  wheels  of  the  wagon  struck  violently  against  the  drop  of 
the  ferry,  and  threw  the  load  upon  the  plaintiff,  causing  the 
injury  complained  of. 

The  general  rule  that  the  plaintiff,  in  actions  of  this  descrip- 
tion, is  bound  to  prove  negligence  on  the  part  of  the  defendants 
is  the  cause  of  the  injury,  has  been  apparently  modified  in  a 
tiass  of  cases  in  which  it  is  said  that  proof  of  due  care  on  the 
part  of  the  plaintiff,  with  proof  of  the  accident,  is  prirna  facie 
evidence  of  negligence  on  the  part  of  the  defendants.  An  ex- 
amination of  these  cases,  we  think,  will  show  that  there  is  in 
them  no  real  invasion  of  the  general  rule  as  to  the  burden  of 
proof.  It  will  be  found,  we  believe,  in  all  of  them  that  the  na- 
ture of  the  accident  was  such,  or  the  attending  circumstances 
such,  that  proof  of  the  accident  alone  raised  a  presumption 
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of  negligence,  and  that  the  same  evidence  which  proved  &« 
injury  done  also  proved  the  defendants'  negligence,  or  de- 
veloped circumstances  from  which  it  most  be  presumed. 
Thus  in  Carpue  v.  London  and  Brighton  Railway ^  5  Q.  6.  747^ 
where  the  injury  was  caused  by  a  train  running  <^  the  trad: 
and  overturning  the  carriage  in  which  the  plaintiff  was  a  pas- 
senger, Denman,  C.  J.,  told  the  jury  that,  '4t  having  been 
shown  that  the  exclusive  management  of  the  machinery  and 
the  railway  was  in  the  hands  of  the  defendants,  it  was  pre- 
sumable that  the  accident  arose  from  their  want  of  care,  un- 
less they  gave  some  explanation  of  the  cause."  So  in  Stola 
V.  SaltonetaUj  13  Pet.  181,  the  injury  was  occasioned  by  tbe 
overturning  of  a  stage-coach;  and  in  Ware  v.  G^y,  11  PioL 
106,  the  accident  was  of  a  similar  nature,  occasioned  by  tiie 
running  off  of  the  wheel  of  the  coach  in  which  the  plaintiff  was 
a  passenger.  In  these  cases,  clearly,  the  nature  of  the  acddoit 
afforded  proof  of  the  defendants'  negligence. 

The  plaintiff,  in  proving  his  injury,  must  ordinarily  prove 
the  nature  of  the  accident  and  the  circumstances;  and  when 
such  proof  has  any  tendency  to  prove  negligence,  and  espe- 
cially when  the  defendant  has  exclusively  the  means  of  knowl- 
edge within  his  control,  as  to  what  caused  the  injury,  it  is  said 
the  burden  is  cast  upon  the  defendant  to  explain  the  cauee, 
and  exculpate  himself. 

Upon  recurring  to  the  facts  in  this  case,  it  appears  that  ibis 
accident  might  have  happened  without  negligence  on  the  part 
of  the  defendants,  and  that  the  means  of  knowledge  as  to  the 
cause  of  the  injury  were  equally  within  the  reach  of  both  par- 
ties. The  court  therefore  rightly  declined  to  give  the  instruc- 
tions asked  for  upon  this  point,  and  for  the  reasons  stated,  the 
instructions  which  were  given  were  suflaciently  favorable  to 
the  plaintiff. 

Exceptions  overruled. 

Dcmss  AND  LiABnjnxs  of  Ksbpsr  of  Pitblio  Febry.  — PaUio  ferry- 
men are  common  carriers,  and  liable  not  only  for  gross  negligence,  but  for  all 
losses  except  such  as  are  occasioned  by  the  act  of  the  person  employing  theiOi 
the  act  of  Qod,  and  the  enemies  of  the  coontry:  C<^en  v.  Hume,  1  McCordt 
444;  Pomeroy  v.  Donaldwm,  5  Mo.  36;  Babcock  v.  Herbert,  3  Ala.  392;  May 
7.  Hanwrh  5  OaL  360;  Fisher  ▼.  CUabee,  12  Dl.  344;  Slimmer  ▼.  Merry,  23 
Iowa,  90;  Wiison  ▼.  Hamilton,  4  Ohio  St.  722;  Smiih  v.  Seward,  3  Pa.  St.  342; 
Sanders  v.  Taung,  1  Head,  219;  Albright  v.  Penn,  14  Tex.  29a  This  liability 
extends  only  to  snoh  property  as  is  received  in  the  capacity  of  common  c^ 
xiar:  Hcarvey  ▼.  Rose,  26  Ark.  3.  A  ferry-man  is  not  a  common  carrier  of 
Itfopariy  rttyntd  hj  tfa*  paawiiger  in  his  exdimiye  oonkol:  Harveif  ▼.  Bot^ 
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.:   r,  4nKpra;  Bnans  ▼.  Bud^,  34  Id.  383;  Wjfckoff  v.  Queen*s  Co.  F.  Co,,  62  N.  Y. 

32.     Bat  the  mere  fact  that  the  owner  went  with  the  goods  or  property  does 

'*  '"  not  release  the  carrier.    There  need,  of  coarse,  be  no  special  agreement  releas- 

ing the  ferry  man,  bat  it  most  appear  that  the  owner  retained  the  ezclosive 
possession,  and  that  the  care  of  property  was  never  sorrendered  to  the  ferry- 

^■_  man:  Harvey  v.  Roae,  26  Ark.  3.    A  ferry-man  who  carries  property  gratai- 

toasly  is  liable  only  for  gross  negligence:  Dudley  ▼.  Camden  d:  P.  F.  Co., 
42  N.  J.  L.  25;  S.  C.,  36  Am.  Rep.  601.  A  miller  who  keeps  and  manages  a 
ferry  for  the  convenience  of  his  castomers,  and  makes  no  charge  for  ferriage^ 

■_  I.  is  not  a  common  carrier,  and  is  boand  only  to  ordinary  diligence:  Seffy.  Dutm^ 

42  Oa.  628.  A  person  who  ooostracts  and  maintains  a  ferry,  thongh  nob 
opened  or  maintained  by  pablio  aathority,  if  he  imdertakes  for  hire  to  carry 

^^  all  who  come,  is  a  common  carrier,  and  whether  he  does  so  ondertake  is  a 

s  ■  question  for  the  jnry:  LUHejchn  v.  Jones,  2  McMolL  365.    The  landlord  of  a 

,•  ^:  ^nry*  rented  and  occapied  by  a  tenant^  is  not  liable  for  losses  occasioned  in 

the  conduct  of  the  ferry:  Ladd  v.  Chotard,  Minor,  366;  FeUon  v.  DeaU,  22 

Vt.  170;  Brigga  v.  FarrtU,  12  Ired.  1;  HiUher/ord  T.  McGhwen,  1  Nott  ft 

^  McC.  17.    One  managing  a  ferry  on  shares  is  oonflidered  a  servaxit  of  the 

owner,  and  not  liable  for  losses:  Taykr  r.  Bushing,  3  Stew.  160. 

Duties  qf  Keeper  qf  Ferry,  —  A  ferry  oompany  most  nse  due  diligence  and 
provide  snitaUe  means  of  transportation:  Jabine  v.  MidgeU,  25  Ark.  475;  in- 
cluding fastenings,  boats,  landings,  fiztares,  etc.:  WJ^tmore  v.  Bowman,  4 

■-^  G.  Greene,  148.  The  ferry-man  is  the  legal  judge  of  when  it  is  safe  to  pass  over: 

Cohen  V.  Hume,  1  McCord,  444;  JHUesY.  James,  1  Id.  157;  Buiker/ord  v.  Mc- 
Oawen,  1  Nott  ft  McO.  17.  He  should  accommodate  passengers  at  all  reason- 
able hours  and  without  unnecessary  delay:  Jabine  v.  Midgett,  25  Ark.  475; 
and.  it  is  held  in  Pate  v.  Henry,  5  Stew,  ft  P.  101,  that  the  ferry-man,  in  the 
absence  of  any  ezeuae,  must  transport  persons  across  the  stream  after  night- 

; :  IsJL    Where  a  party  assnmflB  to  act  as  ferry-man  without  a  license,  he  can- 

not take  advantage  of  his  own  wrong  to  avoid  the. responsibility  attaching  to 
such  calling:  PoOt  v.  Cqfin,  9  GaL  66.  A  right  to  sue  on  the  statutory  bond 
of  a  ferry-keeper  does  not  preclude  resort  to  the  oommon-law  action  for  negli- 
gence: WeOs  V.  Stede,  31  Ark.  219. 

LiabUUy  concerning  Passengers,  — It  is  held  that  a  bridge  which  can  be 
raised  and  lowered  with  the  tide,  so  as  to  be  brought  to  the  level  of  the  boat, 
must  be  provided:  Harnnan  v.  Hoboken  L,  ds  I.  Co,,  2  Daly,  130;  and  where  a 
vacant  space  was  left  between  the  boat  and  bridge,  in  which  the  passenger's 
foot  was  caught  and  crushed,  the  ferry  company  was  held  liable:  New  Jersey 
B,  B,  Co,  V.  Palmer,  33  N.  J.  L.  90.  Placing  a  log  at  the  threshold  of  its 
gate  against  which  passengers  will  stumble  in  the  dark,  no  light  being  pro- 
vided, is  negligence:  Otbom  v.  Umon  Perry  Co,,  63  Barb.  629.  It  is  negli- 
gence to  let  down  the  bridge,  and  permit  passengers  to  go  upon  it  before  the 
vessel  is  secured:  Ferris  v.  Union  F,  Co.,  36  N.  Y.  316;  or  to  allow  a  vessel 
to  leave  the  dock  before  the  gate  by  which  passengers  entered  was  securely 
fastened:  Cleveland  v.  N,  J,  Steamboat  Co,,  6  Hun,  52a  Where  a  boy  fell 
thro^gh  the  guards  of  a  pontoon  used  for  landing,  and  constructed  as  such 
pontoons  ordinarily  are,  the  ferry  company  was  held  not  liable  for  his  death: 
Lqflus  V.  Union  F.  Co,,  22  Id.  33;  S.  0.,  84  K.  Y.  466;  38  Am.  Rep.  633.  It 
is  not  necessarily  contributory  negligence  to  stand  in  the  bow  of  a  boat  whoi 
landing:  Beverly  v.  Boston,  136  Mass.  336;  S.  0.,  49  Am.  Rep.  37;  nor  to 
stand  near  a  chain  so  as  to  be  injured  thereby  by  being  thrown  down  by  the 
shock  of  the  boat  striking  the  l)ndge:  Cannon  v.  Umon  F,  Co,,2Q  Hun,  631; 
aor  to  step  into  the  <^arriaff^^^y  if  crowded  into  it  by  other  passeDgerss 
Ax.  Dig.  Vol.  LXXXVjJ^ 
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Bdrnnan  ▼.  Hoboktn  F,  Co,,  2  Daly,  190.  A  ferry  company  is  not  liable  wher» 
a  passenger  fell  overboard  in  attempting  to  recover  his  hat^  which  had  blown, 
off:  Zhmgan  v.  Cfhamplain  T.  Co.,  56  N.  Y.  1. 

Plaintiff  need  not  prove  the  exercise  of  ordinary  care  on  his  own  pait^  bat 
the  burden  of  proving  his  want  of  it  lies  on  the  defendant:  JIfap  v.  Hcmnn^ 
6  Cal.  360.  In  Massachosetts,  plaintiff,  in  order  to  recover,  mnst  prove  want 
of  care  on  defendant's  part:  Joy  v.  Winmmnmet  Co.,  114  Mass.  63. 

LidbilUy  concerning  Ooods.  — The  ferry-keeper  shoold  make  proper  provis- 
ion to  receive  prope^y  for  transportation,  and  is  liable  for  loss  occasioned  by 
his  default  in  this  regard:  Richards  v.  Fuqua,  28  Miss.  792.  It  is  said,  con- 
cerning a  team,  that  as  soon  as  it  is  upon  the  drop  or  slip,  it  is  in  the  ferry- 
man's possession,  and  he  will  be  liable  for  any  subsequent  damage  to  itt 
Cohen  V.  Hume,  1  McCord,  439.  Barriers  to  prevent  horses  from  running 
overboard  should  be  provided:  Mile»  v.  James,  1  Id.  157.  It  is  negligent  to 
order  teams  to  pass  off  the  boat  before  the  bridge  has  been  properly  adjusted: 
Hcmman  v.  Hobohen  F.  Co.,  50  N.  Y.  53.  Where  a  horse  backs  against  the 
rear  chain,  which  breaks  from  a  defect,  and  the  horse  is  drowned,  the  ferry 
company  is  liable:  Clarh  v.  Union  F.  Co.,  35  Id.  485.  Where  one  retains  pos- 
session of  the  property  himself,  it  is  not  at  the  sole  risk  either  of  tb«  owner 
or  ferry-keeper,  for  if  injured  by  the  negligence  of  the  ferry-man  solely,  he 
must  respond  in  damages.  But  in  such  cases,  the  ferry-man  is  liable  only  for 
actual  negligence!  Evans  v.  Rudy,  34  Ark.  883;  Wilson  v.  SkuOdn,  6  Janes, 
375;  Wyckoff  v.  Queens  F.  Co.,  52  K.  Y.  32.  Where  a  party  drove  high- 
spirited  horses  on  a  boat,  and  without  calling  for  assistance  of  ferry-men« 
stepped  out  of  reach  of  the  lines  for  the  purpose  of  blanketing  the  a.nimaJa^ 
and  they  became  scared  and  ran  overboard,  it  was  held  that  the  ferry-man  was 
not  liable,  in  the  absence  of  proof  of  his  negligence:  Dudley  v.  CcmdenS 
P.  F.  Co.,  42  N.  J.  L.  25;  S.  C,  36  Am.  Rep.  601.  So  where  the  owner's  acfc 
contributed  to  the  injury,  it  is  held  that  he  cannot  recover,  as  where  he  drovo 
his  horse  from  the  boat,  and  in  doing  so,  by  reason  of  his  lack  of  care^  the 
animal  was  injured:  Terkey  v.  jS^o^iti,  97  Ind.  141;  S.  C,  49  Am.  Rep.  434; 
Dudley  v.  Camden  ds  P.  F.  Co.,  45  N.  J.  L.  368.  In  an  action  for  loss  of  prop- 
erty shipped,  the  burden  is  on  the  ferry-man  to  prove  that  the  loss  resolted 
from  inevitable  accident,  or  that  the  shipper  undertook  to  care  for  the  prop- 
erty himself:  Powell  v.  MiUs,  37  Miss.  691.  The  measure  of  damages  has  bea& 
held  to  be  the  value  of  the  property,  with  compensation  for  aotnal  ezpeoaos 
and  loss  of  time:  See  Bhans  v.  Rudy,  34  Ark.  237. 

The  principal  casb  I3  cited  to  the  point  that  it  is  not  sufficient  for  plain- 
tiff to  prove  his  own  care,  in  an  action  against  a  carrier,  but  that  he  must 
show  some  omission  on  the  part  of  the  carrier,  except  in  the  cases  where  neg- 
ligence is  necessarily  inferred  from  the  happening  of  the  injury  alone:  Cam 
V.  BosUm  Js  L.  R.  R,  Co.,  14  Allen,  457;  FdUU  v.  MiddleseaD  R.  R.  Cb.,  109 
Mass.  406;  Dt^y  v.  Upton,  113  Id.  648;  HtOckhMon  v.  Bostoii  O.  L.  Co.,  122 
Id.  220. 
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Haven  v.  Winnisimmet  Co. 

ril  Allbk,  877.] 

Ufon  SuBMiasioN  07  Dtsfute  to  Two  Pebsons  with  Authobitt  in  Case 
07  DiBAOKXEMXiiT  to  choose  a  third  person,  the  award  of  whom  or  a 
majority  of  whom,  in  case  a  third  person  shall  be  chosen,  shall  be  final; 
if  tiie  two  arbitrators,  being  nnable  to  agree  as  to  the  amount  of  damages, 
appoint  a  third  person  **  as  umpire  to  act  with  us  in  the  hearing  and  final 
decision  thereof  in  the  manner  contemplated  in  said  agreement,"  and  the 
person  so  chosen,  after  a  new  hearing  before  all  three  of  them,  makes  to 
the  parties  a  written  statement  of  his  decision,  which  shows  that  he  ar- 
riyed  at  it  without  consultation  with  the  other  arbitrators,  and  that  he 
did  not  consider  it  to  be  his  duty  to  fix  independently  the  amount  of 
damages  to  be  awarded,  but  only  to  determine  which  of  the  others  had 
fixed  the  sum  nearest  in  his  judgment  to  justice  and  equity,  and  he  ac- 
cordingly unites  with  the  arbitrator  who  fixed  the  highest  sum,  and  those 
two  make  an  award  of  damages,  by  a  separate  paper,  which  does  not 
show  that  the  other  arbitrator  acted  at  all  in  the  case,  such  award  is 
▼oid,  although  such  third  person  declares  his  own  opinion  that  the  sum 
"  awarded  is  too  smalL 

DmriJic'rioN  between  SxnaasaaoK  to  Abbitbatobs  with  Powbb  to  Rbfeb 
TO  Umfibe,  and  submission  to  arbitrators  with  authority  to  choose  an- 
other to  act  with  them,  stated. 

Action  upon  an  award.    The  opinion  states  the  facts. 

O  A,  Somerbyy  for  the  plaintiff. 

P.  W.  Chandler  and  J.  B.  Thayer^  for  the  defendants. 

By  Court,  Biqelow,  C.  J.  It  is  impossible  to  maintain  this 
award.  It  cannot  be  supported  either  as  an  award  of  arbitra- 
tors or  as  the  award  of  an  umpire. 

In  the  first  place,  the  parties  did  not  agree  to  submit  the 
subject-matter  of  difference  between  them  to  the  determina- 
tion of  an  umpire,  in  case  of  a  failure  to  agree  by  the  arbitra- 
tors named  in  the  submission.  An  umpire  is  a  person  whom 
two  arbitrators,  appointed  and  duly  authorized  by  parties,  se- 
lect to  decide  the  matter  in  controversy,  concerning  which  the 
arbitrators  are  unable  to  agree.  His  province  is  to  determine 
the  issue  submitted  to  the  arbitrators  on  which  they  have 
failed  to  agree,  and  to  make  an  award  thereon,  which  is  his  sole 
award.  Neither  of  the  original  arbitrators  is  required  to  join 
in  the  award  in  order  to  make  it  valid  and  binding  on  the  par- 
ties. In  the  absence  of  any  agreement  or  assent  by  the  parties 
to  the  controversy,  dispensing  with  a  full  hearing  by  the  um- 
pire, it  is  his  duty  to  hear  the  whole  case,  and  to  make  a  dis- 
tinct and  independent  award  thereon,  as  the  result  of  his 
judgment.    He  stands,  in  fact,  in  the  same  situation  as  a  sola 


724  Haven  v.  Winnisimmet  Co.  [Mass. 

arbitrator,  and  he  is  bound  to  hear  and  determine  the  case  in 
like  manner  as  if  it  had  been  originally  submitted  to  his  de- 
termination: Watson  on  Arbitration,  3d  ed.,  100;  MeKinatry 
V.  Solomonsj  2  Johns.  57;  S.  C,  13  Id.  27;  Bates  v.  Cooke^  9 
Barn.  &  C.  407;  In  re  Salhdd  and  SUUer,  12  Ad.  &  E.  767; 
Pamaore  v.  Pettii,  4  Dall.  271. 

Bj  the  terms  of  the  submission  in  the  present  case,  it  is 
clear  that  the  parties  did  not  intend  that  the  arbitrators  whom 
thej  appointed  should  select  an  umpire.    The  agreement  is 
explicit  that  in  case  of  disagreement  by  the  arbitrators  they 
should  appoint  a  third  person,  and  that  the  award  of  the  ma- 
jority of  the  three  should  be  final.    This  excludes  the  power 
of  appointing  an  umpire,  whose  sole  award  was  to  be  valid  and 
binding,  and  necessarily  implies  that  the  third  person  to  be 
selected  in  case  of  disagreetnent  was  to  be  a  third  arbitrator, 
whose  power  is  expressly  limited  to  making  an  award  in  con- 
junction with  the  other  two,  or  one  of  them. 
'   There  can  be  no  doubt,  therefore,  that  the  arbitrators  mis" 
took  their  authority  in  appointing  a  third  person  to  act  as  um- 
pire.   No  such  power  was  delegated  to  them  by  the  submission. 
But  this  error  might  not  have  been  fatal  to  the  award  if  it  Iiad 
appeared  that  the  third  person  whom  the  arbitrators  selected 
as  umpire  had  in  fact  acted  with  them  in  hearing  and  deciding 
the  case,  exercising  a  free  and  independent  judgment,  and 
uniting  with  one  of  them  in  the  award.     It  appears,  however, 
that  he  entirely  misunderstood  the  authority  which  was  vested 
in  him  by  the  appointment  under  which  he  acted,  and  that  he 
did  not  take  on  himself  the  performance  of  the  functions  either 
of  an  arbitrator  or  an  umpire.     In  either  capacity,  it  was  his 
clear  duty  to  hear  the  evidence  adduced  by  both  parties,  and 
their  respective  allegations  and  arguments,  and  thereupon, 
acting  fairly  and  impartially,  to  form  his  own  independent 
judgment  on  the  case  before  him.     This  he  did  not  do.     On 
one  of  the  main  issues  involved  in  the  controversy  between 
the  parties  which  formed  the  subject-matter  of  the  submission, 
it  is  shown  that  he  studiously  refrained  from  acting  on  his  own 
opinion  of  the  merits  of  the  case.     His  own  statement  puts 
this  fact  beyond  dispute.     He  says  that  he  did  not  consider 
**  that  by  the  terms  of  the  agreement  by  which  the  parties 
submitted  this  case  to  him  as  umpire,  he  has  himself  any  au- 
thority to  fix  the  amount  of  damage  to  be  awarded,  but  that 
bis  duty  is  only,  after  a  full  hearing  and  due  consideration  of 
the  case,  to  determine  which  of  the  two  referees  have  fixed 
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upon  the  sum  nearest,  in  his  judgment,  to  justice  and  equity." 
And  then,  after  assigning  reasons  for  his  conclusion,  he  adds: 
"The  undersigned  is  therefore  compelled  to  unite  with  the 
referee  selected  bj  the  plaintiff,  who  has  fixed  the  amount 
of  damages  to  be  awarded  at  the  sum  of  three  thousand  dol- 
lars." From  this  language  it  is  apparent  that  he  mistook  the 
capacity  in  which  he  was  alone  authorized  to  act  under  the 
submission,  and  also  that  he  entirely  misconceived  the  duty 
which  devolved  on  him,  acting  either  as  an  umpire  or  as  an  ar- 
bitrator. It  was  in  the  latter  capacity  only  that  he  bad  author- 
ity  to  act.  But  he  did  not  exercise  the  authority.  Not  only  is 
it  clear  that  the  amount  of  damages  awarded  is  not  the  sum 
which  he  would  have  given  if  he  had  supposed  he  was  author- 
ized to  allow  a  different  amount,  but  it  is  also  manifest  that  he 
did  not  enter  into  consultation  with  the  other  arbitrators  con- 
cerning the  facts  of  the  case,  nor  permit  himself  to  exercise  his 
own  independent  judgment,  either  in  consulting  with  them  or 
in  making  up  his  award.  Besides,  the  inference  is  unavoid- 
able, from  his  statement,  that  he  did  not  suppose  that  he  was 
authorized  to  enter  into  a  general  examination  of  all  the 
facts  involved  in  the  issue,  and  to  form  a  judgment  on  the 
question  of  the  liability  of  the  defendants  to  pay  any  dam- 
ages to  the  plaintiff's  testator,  but  that  he  felt  constrained  by 
the  terms  of  his  appointment  to  confine  himself  to  the  amount 
of  damages  which  the  plaintiff  was  entitled  to  recover. 

The  insuperable  difficulty,  therefore,  in  the  way  of  main- 
taining an  action  on  this  award,  is  not  only  that  it  appears 
that  the  third  person  select<^d  by  the  parties  exceeded  his  au- 
thority under  the  submission,  by  acting  as  umpire,  but  that 
he  wholly  failed  properly  to  discharge  the  functions  of  arbi- 
trator. The  award  cannot  be  regarded  as  being  valid  on  the 
ground  that  he  acted  in  the  latter  capacity,  because  he  did 
not  consult  with  the  other  two  arbitrators  on  the  whole  case, 
nor  did  he  pass  on  all  the  questions  at  issue  between  the  par- 
ties, or  exercise  his  own  independent  judgment  on  the  matter 
concerning  which  he  undertook  to  make  an  award.  It  is  im- 
possible for  any  one  now  to  sa}'  what  his  opinion  or  judgment 
would  have  been  if  he  had  acted  as  arbitrator,  and  had  duly 
considered  the  whole  case  in  consultation  with  the  other  arbi- 
trators. 

It  is  true  that  he  says  he  should  have  been  willing  to  al- 
low a  greater  sum  in  damages,  than  is  given  by  the  award 
if  the  arbitrator  appointed  by  the  plaintiff  had  fixed  on  a 
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higher  sum.  But  this  affords  no  argument  in  support  of  the 
award,  because  it  cannot  now  be  known  that  such  would  have 
been  his  opinion  and  judgment  if  he  had  performed  it  fairly 
and  impartially,  after  due  deliberation  and  consultation  with 
the  other  two  arbitrators,  with  both  of  whom  he  was  author- 
ized and  bound  to  act  in  arriving  at  a  conclusion  on  the  case 
submitted. 
Judgment  for  the  defendants. 

Deiinition  of  Umpibb  as  laid  down  in  the  prindpal  oaae  ii  adopted  in 
Jngraham  v.  WhUmore,  75  HI.  30. 


DoDD  V.  Farlow. 

fU  ALLXN,  42S.] 

Bboxsb  has  No  Imflixd  Authoritt,  tbom  Usagb  of  Tradb,  to  War- 
rant Goods  Sold  by  him  to  be  of  merchantable  quality;  and  evidenoe 
to  prove  Buch  nsage  is  inadmissible,  and  a  memorandum  made  by  such 
broker  of  a  contract  for  the  sale  of  goods  is  invalid  and  inadmissible  in 
evidence,  if  he  has  inserted  therein,  without  express  authority,  a  war- 
rant by  the  seller  that  such  goods  are  of  merchantable  quality. 

Contract  to  recover  damages  for  non-delivery  of  certain 
goods.  It  appears  that  the  broker  for  defendants  sold  to 
flaintiffs  certain  skins,  and  entered  in  his  book  a  memoran- 
dum of  the  sales,  taking  their  demand  notes  for  the  price. 
Both  in  the  memorandum  and  in  the  notes  was  inserted  a 
warranty  that  the  goods  were  to  be  of  merchantable  quality. 
Defendants  contended  that  thev  did  not  authorize  the  broker 
to  sell  otherwise  than  for  cash,  nor  to  so  warrant  the  goods, 
and  they  refused  to  deliver  the  skins.  Plaintiffs  claimed  that 
an  existing  usage  of  the  trade  gave  the  broker  implied  au- 
thority to  make  such  warranty.  The  remaining  facts  appear 
in  the  opinion. 

H,  W,  Paine  and  R.  D,  Smith,  for  the  defendants. 

C.  A.  Wekh,  for  the  plaintiffs. 

By  Court,  Bigelow,  C.  J.  We  do  not  deem  it  necessary  to 
determine  all  the  questions  raised  at  the  trial  of  this  case,  be- 
cause it  seems  to  us  that  there  is  one  objection  to  the  validity 
of  the  memorandum  of  the  contract  which  is  fatal  to  the  plain- 
tiffs' claim.  It  is  conceded  that  the  broker  who  made  the 
contract  had  no  express  authority  from  the  defendants  to  war- 
rant the  articles  sold  to  be  of  merchantable  quality.    Never* 
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thelesB  Buch  a  warranty  was  inserted  in  the  memorandnm  or 
fiale  note  delivered  to  the  plaintiffs  by  the  broker. 

It  was  contended  on  the  part  of  the  plaintiffs  that  an  au- 
thority to  make  such  warranty  is  derived  from  the  usage  of 
trade;  and  evidence  was  offered  from  which,  under  instruc- 
tions from  the  court,  the  jury  have  found  that  an  authority 
was  implied  in  case  of  a  sale  by  a  broker  of  the  kind  of  mer- 
chandise described  in  the  memorandum  to  insert  a  warranty 
of  their  quality  which  would  be  binding  on  the  vendor.  But 
notwithstanding  this  finding,  we  are  clearly  of  opinion  that 
the  plaintiffs  are  not  entitled  to  recover,  because  the  alleged 
usage  on  which  the  jury  have  based  their  verdict  is  unauthor- 
ized by  law,  and  cannot  be  regarded  as  valid.  It  contravenes 
the  principle  which  has  been  sanctioned  and  adopted  by  this 
court  upon  full  and  deliberate  consideration,  that  no  usage 
will  be  held  legal  or  binding  on  parties  which  not  only  relates 
to  and  regulates  a  particular  course  or  mode  of  dealing,  but 
which  also  ingrafts  on  a  contract  of  sale  a  stipulation  or  ob- 
ligation which  is  different  from  or  inconsistent  with  the  rule 
of  the  common  law  on  the  same  subject:  Dickinson  v.  Oay,  7 
Allen,  34,  37  [83  Am.  Dec.  656]. 

Such,  as  we  understand  it,  was  the  effect  of  the  usage  proved 
at  the  trial.  It  consisted  of  two  parts  or  branches,  each  of 
which  was  essential  to  the  one  integral  usage  on  which  the 
plaintiffs  relied;  and  unless  both  can  be  maintained  as  legal 
and  valid,  the  entire  usage  must  fall  to  the  ground.  The  first 
branch  was,  in  substance,  this:  that,  in  a  sale  of  the  particu- 
lar kind  of  goods  which  was  the  subject  of  controversy  in  this 
case,  although  nothing  may  have  been  said  in  making  the  bar- 
gain on  the  subject  of  warranty  or  as  to  the  quality  of  the 
merchandise,  and  notwithstanding  the  buyer  may  have  had 
opportunity  to  examine  it,  there  was  nevertheless  a  warranty 
tacitly  implied  that  the  article  was  merchantable.  The  second 
branch  of  the  usage  was  a  sequence  of  the  first,  and  was  this: 
that  where  the  same  kind  of  goods  was  sold  through  the  agency 
of  a  broker  he  had  by  implication  derived  from  usage  author- 
ity to  give  an  express  warranty  of  the  articles  and  to  insert  it 
in  the  memorandum,  unless  forbidden  to  do  so  by  the  vendor. 
The  proof  of  usage,  therefore,  was  confined  in  terms  to  cases 
where  a  warranty  as  between  vendor  and  purchaser  would 
be  implied  if  the  sale  was  made  directly,  without  the  interven- 
tion of  a  broker,  and  it  was  only  as  a  part  of  or  consequence 
of  this  usage  that  a  broker  was  authorized  to  insert  an  express 
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warranty  in  the  sale  note  when  employed  to  sell  the  same  kind 
of  merchandise.  It  was  not  contended  that  any  distinct  and 
independent  usage  existed  by  which  a  broker  had  authority 
to  give  such  warranty,  but  only  that  as  by  usage  a  warranty 
would  be  implied  in  a  sale  of  such  goods  between  vendor  and 
purchaser,  so  an  authority  by  the  same  usage  was  given  to  the 
broker  to  insert  an  express  warranty  in  the  memorandum. 

Regarding,  therefore,  the  usage  as  an  integral  one,  the  deci- 
sive objection  to  its  recognition  is,  that  it  embraces  an  element 
directly  contrary  to  the  ancient  and  well-established  rule  of 
the  common  law  that  a  vendor  cannot  be  held  responsible  for 
the  quality  of  goods  sold  if  he  make  no  warranty  or  repre- 
sentation concerning  their  nature,  condition,  or  merchantable 
value.  In  other  words,  it  abrogates,  to  a  certain  extent,  the 
maxim  caveat  emptor,  and  puts  on  the  vendor  the  burden  of 
warranty,  although  he  may  be  ignorant  of  the  quality  of  the  ar- 
ticles, or  may  have  had  no  means  of  ascertaining  their  condition 
or  value,  and  may  have  had  no  intention  of  selling  the  article 
with  warranty.  Such  a  usage  is  very  like  the  one  relied  upon 
in  the  leading  case  of  Thompson  v.  Ashton,  14  Johns.  316,  which 
was  held  invalid  and  of  no  effect  because  it  tended  to  intro- 
duce vagueness,  confusion,  and  uncertainty  into  the  rules  reg- 
ulating the  rights  and  obligations  of  parties  under  contracts 
for  the  sale  of  merchandise. 

But  we  do  not  think  that  it  would  avail  the  plaintiffs,  or  add 
anything  to  the  validity  of  the  usage  which  they  set  up  in 
support  of  the  contract  of  sale,  if  we  could  separate  its  two 
parts  or  branches,  and  consider  the  case  as  depending  on  that 
portion  of  the  usage  only  by  which  an  authority  is  implied  in 
a  broker  to  insert  an  express  warranty  of  an  article  in  a  sale 
note  when  no  such  authority  has  been  conferred  by  the  vendor. 
The  diflBculty  in  the  way  of  sanctioning  and  adopting  in  a 
court  of  law  that  part  of  the  usage  seems  to  us  to  be  insuper- 
able. It  is  liable  to  the  grave  objection  that  it  is  unreasonable, 
and  BO  contrary  to  the  ordinary  rules  by  which  the  relation  of 
principal  and  agent  is  regulated,  that  it  cannot  be  presumed 
to  have  been  in  contemplation  of  a  vendor  in  employing  a 
broker  to  make  a  sale  of  merchandise.  Even  if  the  usage  was 
known  to  the  vendor,  he  would  have  a  right  to  disregard  it, 
and  to  disavow  a  contract  made  in  conformity  to  it:  Seccomb 
v.  Provincial  Ins.  Co.,  10  Allen,  305,  314.  We  have  very  great 
doubt  whether  a  usage  can  be  regarded  as  reasonable  which 
invests  an  agent  with  power  to  bind  his  principal  by  a  contract 
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into  which  the  latter  had  not,  by  any  word  or  act,  either  express 
or  implied,  of  his  own,  authorized  the  agent  to  enter.  The 
effect  of  the  usage  in  question  is  not  merely  to  give  authority 
to  a  person  acting  as  broker  for  another  to  make  a  sale  in  the 
ordinary  way  with  the  usual  stipulations  and  incidents  of  such 
a  contract;  but  it  extends  the  authority  of  the  agent,  and  in- 
vests him  with  power  to  insert  a  special  agreement,  which 
fastens  on  the  vendor  a  liability  not  usually  included  in  a  sale 
of  chattels  in  the  regular  course  of  business. 

But  the  objection  does  not  stop  here.  By  the  terms  of  the 
usage,  as  proved  at  the  trial,  the  authority  of  the  broker  to 
give  a  warranty  is  implied,  wholly  irrespective  of  the  nature 
and  condition  of  the  particular  property  which  may  be  the 
subject  of  the  contract,  without  any  regard  to  the  facts  and 
circumstances  under  which  the  sale  is  authorized  to  be  made. 
If  this  usage  is  upheld,  then  a  broker  may  give  a  warranty 
binding  on  his  principal,  although  the  latter  may  have  au- 
thorized goods  to  be  sold,  not  for  a  sound  price,  but  at  a  rate 
far  below  the  market  value  of  a  merchantable  article;  so  he 
may  be  held  liable  on  his  broker's  warranty,  although  at  the 
time  of  the  sale  he  may  never  have  seen  the  goods,  and  knew 
nothing  of  their  condition  or  value,  or  even  when  he  knew 
that  they  were  an  inferior  article,  or  had  been  greatly  dam- 
aged; and  this,  too,  where  the  vendee  may  have  seen  and 
examined  the  article,  and  had  full  bpi>ortunity  to  become 
acquainted  with  its  quality  and  conditon.  The  dangerous 
consequences  which  would  follow  if  such  usages  were  per- 
mitted to  interfere  with  the  operation  of  established  legal 
principles  and  to  control  the  rights  and  obligations  of  parties 
under  contracts  are  too  plain  and  palpable  to  allow  us  to  hesi- 
tate in  rejecting  them  as  unreasonable  and  invalid. 

We  are  inclined  to  think  that  the  instructions  were  defective 
in  not  submitting  to  the  jury  in  a  clear  and  precise  form  the 
question  of  the  authority  of  the  broker  to  make  three  separate 
and  distinct  sales  to  different  persons,  instead  of  one  sale  of 
the  whole  lot  of  merchandise  to  one  person.  But  it  is  un- 
necesary  to  dwell  on  this  part  of  the  case,  as,  in  the  event  of 
another  trial,  the  case  may  present  itself  in  an  aspect  which 
will  render  this  part  of  the  controversy  unimportant. 

Exceptions  sustained. 

USAOB  WILL    NOT    BB    PeBMITTED    TO    CONVLXOT  WITH  SXITLBD  BULB  OF 

Law:  See  Dkkinson  v.  Oay,  83  Am.  Dec  656,  wad  see  this  case  generally  ae 
to  usages  in  regard  to  warranties  in  sales.    To  the  point  that  usages  which 
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oontravene  the  settled  mloB  dt  law  caanot  be  cthown,  see  the  principal  case 
dted  in  Barnard  ▼.  KeUogg,  10  Wall.  391;  Merehanta'  Bank  ▼.  State  Bank,  10 
Id.  668;  Beed  v.  Bkhardson,  98  liass.  218;  ffaakins  ▼.  Warren,  115  Id.  536; 
Bemkk  v.  Sanc(ford,  118  Id.  107.  Thus  a  usage,  that  in  sales  of  certain 
kinds  of  goods  a  warranty  is  implied,  and  that  brokers  are  anthoriaed  to  in- 
sert a  stipulation  for  such  a  wazranty,  cannot  be  shown:  Boardnum  ▼.  Bpotmett 
13  Alien,  369,  360,  362. 


Eaton  v.  Boston  and  Lowell  Railroad  Company. 

[U  ALLBM,  600.  J 

That  Neouoxkob  ob  Tbbspass  of  Third  PxBaoN  Contbibuted  to  Injubt 
is  no  defense  to  an  action  by  a  passenger  against  a  carrier  to  recover 
damages  for  an  injury  sustained  tttkx)ugh  the  carrier's  negligence,  al- 
though such  third  party  acted  entirely  independently  of  the  carrier. 

Whbtkxr  Failttbb  of  Sebvants  of  Railboab  Cokpant,  in  Chabob  of 
Tbain  which  is  stopped  by  an  obstruction  upon  the  track,  to  notify  pas- 
sengers to  leave  the  can,  where  a  possible  collision  might  be  anticipated, 
is  a  neglect  of  duty,  is  a  question  for  the  jury  upon  all  the  evidence. 

Tort  for  damages  for  personal  injury  sustained  by  plaintdfi 
while  a  passenger  in  the  car  of  the  defendant  company.  The 
injury  was  received  on  a  portion  of  the  Essex  railroad  used 
in  common  by  the  defendants  and  the  Eastern  railroad,  under 
the  authority  of  statute  (Massachusetts  Statutes  of  1851,  chap- 
ter 128),  the  material  portions  of  which  are  referred  to  in  the 
opinion.  The  wheels  of  a  wagon  loaded  with  hay,  which  the 
driver  was  attempting  to  take  from  the  highway  along  the  rail- 
road track  to  certain  private  premises,  were  caught  between 
the  rails  and  the  planking,  outside  of  the  limits  of  the  high- 
way, and  there  held  fast;  and  while  in  this  position,  the  de- 
fendants' train,  on  which  the  plaintiff  was  a  passenger,  came 
from  South  Danvers  towards  Salem,  around  a  curve,  and  was 
stopped  just  as  it  reached  the  load  of  hay.  The  train  run  by 
the  Eastern  Railroad  Company  from  Lawrence  to  Salem  was 
almost  due.  The  defendants  sent  a  flagman  to  stop  that  train, 
and  were  endeavoring  to  remove  the  load  of  hay,  when  that 
train  came  rapidly  round  the  curve  and  ran  into  the  defend- 
ants' train,  thereby  causing  the  injury  to  the  plaintiff.  De- 
fendants contended,  and  introduced  evidence  to  prove,  that  the 
collision  and  injury  were  the  result  of  negligence  of  the  Eastern 
Railroad  Company  in  not  running  its  train  on  time,  and  also  of 
the  negligence  of  the  driver  of  the  wagon.  The  third  instruc- 
tion asked  by  defendants  was  as  follows:  "  The  defendants  were 
not  bound  to  attempt  to  remove  the  passengers  from  their  cars 
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under  the  eircumstances  of  this  case."  The  instruction  was 
refused,  but  the  court  instead  instructed  the  jury  as  follows: 
"  In  reference  to  the  duty  of  the  defendants,  upon  meeting  an 
obstructAon  to  the  progress  of  their  train,  to  give  notice  to  their 
passengers  of  the  expediency  of  their  leaving  the  cars  to  avoid 
the  impending  danger  from  the  approach  of  the  Salem  and 
Lawrence  cars,  the  jury  will  judge;  and  if  they  find  that  no 
other  effectual  means  could  then  be  used  to  avoid  the  injury 
that  would  arise  from  their  exposure  to  be  run  into  by  the 
Lawrence  and  Salem  cars,  and  that  this  would  have  been 
effectual,  and  might  have  been  done,  giving  the  passengers 
BuflScient  time  to  leave  the  cars,  it  will  be  for  the  jury  to  say 
whether  the  omission  so  to  do  was  a  neglect  of  duty  on  the 
part  of  the  defendants,  for  the  consequences  of  which  they  are 
responsible, — the  jury  taking  into  consideration  the  actual 
state  of  the  cars  and  the  opportimities  that  existed  for  the  re- 
moval of  the  passengers  from  them."  The  remaining  facts 
appear  in  the  opinion. 

/.  G.  Abbott  and  B.  DeaUj  for  the  defendants. 

/.  C  Perkins  and  W.  C.  Endicott,  for  the  plaintiff. 

By  Court,  Colt,  J.  At  the  time  of  the  injury  complained 
of,  the  relation  of  passenger  and  carrier  existed  by  contract 
between  the  plaintiff  and  the  defendants;*  they  had  received 
the  plaintiff  upon  their  cars,  and  were  bound  to  the  exercise 
of  all  that  care  and  caution  which  the  relation  imposes.  The 
degree  of  care  required  is  measured  by  the  extent  of  the  peril 
to  human  life  and  limb  which  would  be  occasioned  by  neglect; 
and  was  therefore  the  highest  which  may  reasonably  be  exer- 
cised  in  order  to  prevent  those  injuries  which  human  foresight 
could  avert.  The  plaintiff  has  the  right  to  look  to  the  defend- 
ants in  the  first  instance  for  the  discharge  of  this  obligation 
assumed.  And  it  is  no  answer  to  an  action  by  a  passenger 
against  a  carrier,  that  the  negligence  or  trespass  of  a  third 
party  contributed  to  the  injury.  These  propositions  would  be 
more  manifest  if  this  action  had  been  brought  in  form  upon 
the  implied  undertaking  of  the  defendants;  but  the  plaintiff 
may  elect  to  sue  in  tort  or  contract,  and  the  rule  of  duty  is  the 
same  in  either  form  of  action:  Warren  v.  Fitchburg  R,  R.^  S 
Allen,  227  [85  Am.  Dec.  701];  Ingalh  v.  Bilh,  9  Met.  1  [43 
Am.  Dec.  346] ;  McElroy  v.  Nashua  and  Lowell  R.  jR.,  4  Cush. 
400  [50  Am.  Dec.  794] ;  SuUivan  v.  Philadelphia  &  R.  R.  R.,  80 
Pa.  St.  234  [72  Am.  D^^  698]. 
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Even  if  no  privity  of  contract  existed,  and  the  injary 
the  result  of  the  joint  act  of  the  defendants,  the  owner  of  the 
load  of  hay  and  the  Eastern  Railroad  Company,  it  would  fur- 
nish no  defenbe  to  this  action;  for,  in  actions  of  this  descrip- 
tion, non-joinder  of  defendants  cannot  be  availed  of  in  bar. 
And  this  is  true,  although  the  party  contributing  by  his  n^- 
ligence  was  acting  without  concert  with  and  entirely  indepen- 
dently of  the  defendants:  Illidge  v.  Ooodwifiy  5  Car.  &  P.  190. 
The  cases  cited  by  the  defendants,  in  opposition  to  these 
propositions,  against  towns  for  injuries  occasioned  by  defects 
in  highways,  are  reconciled  by  the  consideration  that  this  lia- 
bility of  towns  is  wholly  statutory;  and  by  the  construction 
given  to  the  statute,  no  action  can  be  maintained  unless  the 
injury  arises  wholly  from  the  defect:  RoweU  v.  Lowell,  7  Gray, 
100  [66  Am.  Dec.  464];  Kidder  v.  Dunstable,  7  Id.  104;  Rieh- 
ards  V.  Enfield,  13  Id.  346;  Moore  v.  Abbot,  82  Me.  46. 

The  first,  second,  and  fourth  prayers  for  instructions,  exon- 
erating the  defendants  if  the  negligence  of  other  parties  con- 
tributed  to  the  injury,  were  therefore  properly  refused,  unless 
the  case  is  taken  out  of  the  scope  of  these  principles  by  the 
provisions  of  the  statute  of  1851,  chapter  128,  upon  which  the 
defendants  rely.     By  this  statute,  certain  railroad  corpora- 
tions, including  the  defendants  and   the  Eastern   Railroad 
Company,  were  authorized  to  enter  upon  and  use  a  portion  of 
the   Essex  railroad  in  common.     Numerous  provisions   are 
therein  made  regulating  the  manner  of  the  use  and  the  com- 
pensation to  be  paid.     A  superintendent  is  to  be  appointed  by 
the  companies,  and  the  directors  of  all  the  corporations  are  to 
make  such  arrangements  as  are  necessary  for  the  joint  man- 
agement and  repair  of  the  road;  and  in  case  of  disagreement, 
each  of  said  companies  is  empowered  to  apply  to  the  county 
commissioners,  who  shall  act  as  arbitrators  on  all  points  of 
difierence  between  them.    By  section  6  it  is  provided  that  "in 
case  of  any  accident  occurring  upon  that  part  of  the  Essex 
railroad,  ....  that  company  shall  be  held  liable  for  the  same 
by  whose  act,  neglect,  or  default  it  was  occasioned;  and  if  it 
shall  occur  in  consequence  of  any  defect  in  the  road,  the  dam- 
age shall  be  borne  by  the  three  companies  respectively,  in  the 
same  proportion  in  which  they  are  required  to  pay  for  repairs 
of  the  road." 

It  is  contended  that  as  these  provisions  establish  a  tribunal, 
consisting  of  the  directors  of  all  the  roads,  for  the  settlement 
of  the  arrangements  for  the  joint  management,  the  defendants 
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are  not  liable  in  any  form  for  injuries  to  third  persons  from 
any  want  of  safety  in  the  management  fixed  upon.  But  the 
defendants  cannot  escape  liability  for  injuries  occasioned  by 
arrangements  with  the  other  roads  to  which  they  assented 
by  which  the  safety  of  passengers  was  endangered.  It  was 
not  the  purpose  of  the  statute  to  establish  a  tribunal  to  settle 
these  arrangements,  whose  adjudications  should  be  conclusive 
upon  all  persons  upon  the  question  of  their  propriety.  The 
instructions  of  the  presiding  judge  upon  this  point  were  care- 
fully given,  and  were  in  no  respect  erroneous.  All  the  provis- 
ions of  this  statute,  including  section  6,  were  intended,  we 
think,  to  regulate  the  use  of  the  road  and  define  the  liability 
of  these  corporations  among  themselves  for  injuries  happen- 
ing on  the  road  so  used  in  common.  As  to  strangers  and  other 
parties  not  in  privity  of  contract,  the  liability  of  each  stands 
upon  common-law  principles. 

The  third  instruction  asked  for  was  fully  covered  by  the  in- 
structions given.  It  was  wholly  for  the  jury  under  all  the 
circumstances  to  say  whether  due  care  required  the  defend- 
ants' servants  to  remove  the  passengers  from  the  car,  and  it 
was  so  left  to  them. 

All  the  instructions  not  given  were  rightly  refused,  and 
those  which  were  given  were  sufficiently  favorable  to  the  de- 
fendants. 

Judgment  on  the  verdict. 

Im  AonoN  BT  Passbnoxr  against  CARBnm  iob  Dakaois  for  an  iajnry 
•nstained  throngh  negligence,  the  rule  of  duty  is  the  same  whether  the  form 
of  action  be  contract  or  tort:  Warren  ▼.  FUMurg  H,  H,  Co.,  85  Am.  Dec. 
701,  and  note;  and  see  the  principal  case  cited  to  the  same  effect  in  Hibbard 
V,  Thampum,  109  Mass.  288. 

Ck>NTKiBTrroBY  NxGUOSNCB  OF  Teibd  Pbbsoss  is  No  DxnNsx  in  an  ac- 
tion by  a  passenger  against  a  carrier  for  injuries  resulting  from  the  carrier's 
negligence:  See  the  principal  case  dted  to  this  effect  in  McDonald  ▼.  SneUing, 
14  Allen,  292;  Simmom  v.  Hew  Bedford  etc  Co.,  97  Mass.  368;  Tranter  Co, 
r.  Keliy,  36  Ohio  St.  92;  ifoim  ▼.  Weiand,  81i  Pa.  St  256. 


MoAvoT  V.  Medina. 

ru  Allbn,  648.]  ^ 

PftOFuaioB  ov  Shop  ib  Entitlsd  to  Possissxov  ov  Pogkbt-boox  which 
has  been  accidentally  left  by  another  npon  a  table  there,  and  has  re- 
mained nncalled  for,  as  against  a  stranger  who  first  sees  it  there.  Prop* 
erty  so  left  is  not  to  be  treated  as  other  lost  property,  so  as  to  entitle  the 
finder  to  take  and  hold  possession. 
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Defendant  was  a  barber,  and  the  plaintiff,  being  a  cus- 
tomer in  the  defendant's  shop,  saw  and  took  up  a  pocket-bcxdc 
which  was  Ijdng  upon  a  table  there,  and  said:  "  See  what  I 
Iiave  found."    The  defendant  asked  where  he  found  it.     The 
plaintiff  laid  it  back  in  the  same  place  and  said,  "  I  found  it 
right  there."    The  defendant  then  took  it  and  counted  the 
money,  and  the  plaintiff  told  him  to  keep  it,  and  if  the  owner 
should  come  to  give  it  to  him,  and  otherwise  to  advertise  it; 
which  the  defendant  promised  to  do.    Subsequently  the  plain- 
tiff made  three  demands  for  the  money,  but  the  defendant 
never  claimed  to  hold  the  same  until  the  last  demand.    It  was 
agreed  that  the  pocket-book  was  placed  upon  the  table  by  a 
transient  customer  of  the   defendant,  and  accidentally  left 
there,  and  was  first  seen  and  taken  up  by  the  plaintiff,  and 
that  the  owner  had  not  been  found.    Judgment  for  defendants 
Plaintiff  alleged  exceptions. 

E.  J.  Sherman  and  J,  O.  Sanborn,  for  the  plaintiff. 
D.  SaunderSj  Jr,,  for  the  defendant. 

By  Court,  Dewey,  J.  It  seems  to  be  the  settled  law  that 
the  finder  of  lost  property  has  a  valid  claim  to  the  same 
against  all  the  world  except  the  true  owner,  and  generally  that 
the  place  in  which  it  is  found  creates  no  exception  to  this 
rule:  2  Parsons  on  Contracts,  97;  Bridges  v.  Hawkesworth,  7 
Eng.  L.  &  Eq.  424. 

But  this  property  is  not,' under  the  circumstances,  to  be 
treated  as  lost  property  in  that  sense  in  which  a  finder  has  a 
valid  claim  to  hold  the  same  until  called  for  by  the  true 
owner.  This  property  was  voluntarily  placed  upon  a  table  in 
the  defendant's  shop  by  a  customer  of  his,  who  accidentally 
left  the  same  there  and  has  never  called  for  it.  The  plaintiff 
also  came  there  as  a  customer,  and  fir^t'  saw  the  same  and 
took  it  up  from  the  table.  The  plaintiff  did  not  by  this  ac- 
quire the  right  to  take  the  property  from  the  shop,  but  it  was 
rather  the  duty  of  the  defendant,  when  the  fact  became  thus 
known  to  him,  to  use  reasonable  care  for  the  safe-keeping  of 
the  same  until  the  owner  should  call  for  it.  In  the  case  of 
Bridges^  v.  Hawkesworth,  supra j  the  property,  although  found  in 
a  shop,  was  found  on  the  floor  of  the  same,  and  had  not  been 
placed  there  voluntarily  by  the  owner,  and  the  court  held  that 
the  finder  was  entitled  to  the  possession  of  the  same,  except 
as  to  the  owner.  But  the  present  case  more  resembles  that  of 
Lawrence  v.  State,  1  Humph.  228  [34  Am.  Dec.  644]^  and  i8« 
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indeed,  very  similar  in  its  facts.  The  court  there  take  a  dis- 
tinction between  the  case  of  property  thus  placed  by  the  owner 
and  neglected  to  be  removed,  and  property  lost.  It  was  there 
held  that  "  to  place  a  pocket-book  ui>on  a  table  and  to  forget 
to  take  it  away  is  not  to  lose  it,  in  the  sense  in  which  the 
authorities  referred  to  speak  of  lost  property." 

We  accept  this  as  the  better  rule,  and  especially  as  one  bet- 
ter adapted  to  secure  the  rights  of  the  true  owner. 

In  view  of  the  facts  of  this  case,  the  plaintiff  acquired  no 
original  right  to  the  property,  and  the  defendant's  subsequent 
acts  in  receiving  and  holding  the  property  in  the  manner  he 
did  does  not  create  any. 

Exceptions  overruled. 

RioBT  TO  P08SX88ION  OF  PBoraBTT  AocnDKMTALLT  Laid  Dowx  at  store 
or  hoase,  and  which  remains  uncalled  for:  See  Lawrence  v.  State,  84  Am.  Dea 
644.  See  the  principle  laid  down  in  the  principal  case,  that  one  discovering 
property  which  has  been  left  on  the  oonnter  or  desk  in  a  business  place  is  not 
a  finder  of  lost  property,  reiterated  in  Kmeaid  v.  Eaton,  98  Mass.  141.  In 
Bowen  v.  SuHivan,  62  Ind«  287,  an  employer,  in  sorting  bales  of  waste  paper 
<part  of  his  bnsmess),  came  npon  genuine  bank  bills.  It  was  held  that  the 
role  of  the  principal  case  did  not  apply,  and  that  the  defendant  was  a  finder 
of  lost  property. 
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lis  MiCHieAJi,  77.] 
TAXnro  our  Bzaounoir  on  Onb  ov  SxyxkjlL  Bkpammte  Jvdo: 

«red  againat  wrenl  joint  trespMsera  is  an  eleotiOQ  by  the  plaintiff  ta 
enforoe  that  judgment*  and  though  he  fails  to  obtain  flatisfaotion  he  eaa- 
not  siutain  an  action  upon  any  of  the  other  jndgmenta. 

Debt  upon  a  judgment  rendered  in  the  state  of  New  York. 
The  defendant  offered  to  show,  under  a  special  notice  attached 
to  his  plea,  that  the  trespass  for  which  the  judgment  was  ren- 
dered was  committed  by  him  jointly  with  two  other  persons, 
and  that  the  plaintiff  obtained  a  judgment  in  New  York 
against  the  latter  in  a  separate  action  against  them  for  the 
trespass;  and  upon  this  judgment  two  executions  had  been 
sued  out;  one  before  and  one  since  the  rendition  of  the  judg- 
ment sued  on,  and  placed  in  the  hands  of  the  sheriff  for  col- 
lection. An  objection  to  the  admission  of  this  testimony  was 
interposed  and  sustained  by  the  court,  and  the  defendant  ex- 
cepted; and  judgment  being  for  the  plaintiff,  the  defendant 
assigned  error. 

Walker  and  Kentj  for  the  plaintiff  in  error. 

E,  Smiihj  Jr. J  and  D,  C.  Holbrookf  for  the  defendant  in  error. 

By  Court,  Ghristiancy,  J.  Can  a  plaintiff,  who  has  sued 
several  joint  trespassers  in  separate  actions,  recovered  separate 
judgments,  and  taken  out  execution  upon  one  of  them,  but 
failed  to  obtain  satisfaction,  sustain  an  action  upon  any  of  the 
other  judgments? 
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This  is  the  only  question  in  the  case.  There  is  some  con« 
flict  in  the  cases  upon  this  point;  but  after  a  careful  exam- 
ination of  the  authorities,  we  are  satisiSed  that  the  great 
preponderance  of  authority  is  against  the  right  to  maintain 
the  action  in  such  a  case.  When  separate  actions  are  brought 
against  several  joint  trespassers  there  is  nothing  which  requires 
the  damages  recovered  in  one  of  the  actions  to  be  measured 
or  limited  by  those  in  the  others.  The  amounts  recovered 
will  therefore  almost  of  necessity  be  different,  and  generally 
are  so.  Aside  from  a  few  cases,  which  hold  the  mere  recovery 
of  a  judgment  against  one  joint  trespasser  to  be  a  bar  to  any 
action  against  another  (wMch  we  do  not  think  can  be  sup- 
ported upon  principle  or  authority),  almost  all  the  cases  seem 
to  agree  that  the  plaintiff  may  sustain  Separate  actions  against 
the  several  joint  trespassers,  though  he  can  have  but  one  satis- 
faction; but  he  may  ^lect  de  melioribus  damnis,  and  must  elect 
which  judgment  he  will  enforce;  and  having  made  his  eleo- 
tion  of  one,  he  cannot  resort  to  the  others. 

On  a  first  view  it  would  seem  plausible  that  the  plaintiff 
should  be  allowed,  as  in  cases  of  separate  judgments  against 
different  parties  for  the  same  debt  (as,  for  example,  makers 
and  indorsers),  to  proceed  with  the  enforcement  of  his  execu- 
tions upon  all  his  judgments  until  one  satisfaction  is  obtained. 
But  in  the  latter  class  of  cases,  the  judgments  being  for  the 
same  amounts,  the  plaintiff  is  not  put  to  his  election.  In  the 
case  of  several  judgments  against  joint  trespassers,  the  suing 
out  of  an  execution  is  held,  and  we  think  properly  held,  to 
constitute  an  election  in  favor  of  the  judgment  upon  which  it 
is  issued.  It  would  lead  to  much  confusion  and  great  prac- 
tical difficulties  to  attempt  to  carry  out  and  enforce  this  elec- 
tion if  it  were  made  to  depend  upon  any  fact  occurring  after 
that  time.  If  several  executions  were  issued  upon  all  the 
judgments  at  the  same  time  or  successively,  would  the  plain- 
tiff be  held  to  have  elected  in  favor  of  that  upon  which  prop- 
erty should  be  first  seized?  This  might  not  be  his  act,  but 
rather  that  of  the  sheriff.  If  part  of  the  money  be  made  upon 
the  smaller  execution,  could  the  sheriff  proceed  to  collect  the 
whole  of  the  larger,  or  only  enough  to  pay  the  balance  upon 
the  smaller?  If  part  be  first  made  upon  the  larger,  could  the 
sheriff  proceed  to  collect  on  the  smaller  enough  to  make  the 
balance,  provided  such  balance  did  not  exceed  the  smaller? 
It  is  easy  to  see  that  such  a  course  of  proceeding  would  be 
difficult  to  be  sustained  upon  any  idea  of  election  between  the 
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judgments,  and  that  it  would  lead  to  many  embarrasBing  ques- 
tions, especially  as  the  executions  might  be  in  the  hands  of 
different  ofiQcers,  and  even  in  different  states. 

We  think,  therefore,*  the  evidence  offered  by  the  defendant 
below,  in  pursuance  of  his  notice,  was  improperly  excluded. 
The  judgment  must  therefore  be  reversed,  with  costs,  and  a 
new  trial  granted. 

The  other  justices  concurred. 


Whxn  Plaintiff  Rboovkrs  Ssparatb  Juwntxxpn  AOAurwr  Ssvxral 
Co-TBiSPAasEBS,  he  must  elect  de  melioribua  damnis,  and  by  the  satiilMstiaD 
of  one  judgment  the  other  co-trespassers  are  released  from  idl  liability  ezoepl 
payment  of  costs:  See  note  to  Kirkwood  v.  Miller,  73  Am.  Dec.  145-147» 
where  the  liability  of  co-trespassers  is  thoronghly  treated;  see  also  Stone  ▼. 
Dickinson,  81  Id.  727;  Ayer  v.  Ashmead,  83  Id.  154.  The  principal  caae  ia 
cited  to  the  point  that  a  recovery  of  judgment  and  levy  of  execution  againsi 
one  of  several  ^ho  were  jointly  giiilty  of  convenioii  precludes  reooorM 
against  the  others,  the  principle  as  to  joint  trespaMen  being  applieaUcg 
Ken^n  v.  Woodn^.  33  Mioh.  315. 


Laino  V.  MoKee. 

[18  MXCHIOAN,  124.] 

TutCEAaxB.  AT  Tax-sale  to  Whom  Owkbr  Tendxrs  AMomrr  of  ho  Bni^ 
with  twenty-five  per  cent  interest,  for  an  assignment  of  the  certificate  of 
sale,  and  who  orally  agreen  to  make  such  assignment  to  the  owner  witiun 
a  few  days  and  receive  the  money,  but  in  fact  obtains  a  deed  from  the 
auditor-general  after  the  owner,  relying  upon  this  promiae,  has  allowed 
the  time  for  redemption  to  expire,  and  refuses,  upon  tender  of  the  amoont 
of  his  bid,  with  interest  and  charges,  to  convey  to  the  owner,  is  gmlty  of 
a  fraud  upon  the  owner,  cannot  avail  himself  of  the  statute  of  frauds  aa 
a  defense,  and  will  be  compelled  by  equity  to  convey  to  the  owner. 

Bill  in  equity.    The  opinion  etates  the  case. 

S.  L.  KiLhourMy  for  the  complainant. 

/.  H.  McKee  and  Hanchett  arid  Lyon,  for  the  defendant. 

By  Court,  Cooley,  J.  The  bill  of  complaint  in  this  case 
sets  forth  that  complainant  is  the  owner  of  a  forty-acre  lot  in 
Clinton  county,  which,  at  the  annual  tax  sales,  made  in  Octo» 
ber,  1858,  was  sold  to  defendant  for  taxes  delinquent  for  the 
year  1857,  amounting  to  $1.41;  that  complainant,  having  a 
right  to  redeem  from  this  sale,  sent  the  money  for  that  pur- 
pose by  one  Treat  to  the  oflSce  of  the  auditor-general,  but  that 
Treat,  ascertaining  that  the  sale  was  made  to  defendant,  who 
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was  a  neighbor  of  complainant,  retnmed  the  money  without 
redeeming,  sajring  that  he  thought  complainant  could  procure 
an  assignment  of  the  certificate  of  sale  &om  defendant;  that 
complainant  called  upon  defendant  for  that  purpose,  who  told 
him  the  certificate  was  then  at  Lansing,  hut  he  might  send  for 
and  obtain  it,  and  defendant  would  then  assign  it;  that  com- 
plainant sent  and  obtained  it  accordingly,  and  gave  it  to  one 
Alvah  C.  Laing,  with  a  sum  of  money  sufficient  to  pay  defend- 
ant  the  amount  of  his  bid,  together  with  twenty-five  per  cent 
interest  thereon,  and  that  said  Alvah,  in  the  latter  part  of  Sep- 
tember, 1859,  took  the  same  to  defendant  with  a  request  that 
he  should  assign  the  certificate;  that  defendant  said  he  would 
do  so,  but  could  not  do  it  then,  owing  to  the  absence  of  an 
officer  to  take  the  acknowledgment,  but  he  would  make  and 
acknowledge  the  assignment,  and  in  two  or  three  days  take  it 
to  complainant,  and  would  then  receive  the  money  for  the 
Bame,  together  with  the  expenses  of  the  acknowledgment. 

The  bill  further  states  that  complainant  believed  and  relied 
upon  this  assurance,  and  consequently  allowed  the  time  for 
redemption  to  expire  without  redeeming;  but  defendant,  after 
the  time  to  redeem  had  expired,  surrendered  his  certificate, 
and  obtained  from  the  auditor-general  a  deed,  and  that  he  now ' 
refuses  on  demand  to  receive  the  amount  of  the  bid,  with 
twenty-five  per  cent  interest  and  his  costs  and  expenses  in  the 
premises,  and  convey  to  complainant.  And  the  bill  prays  that 
he  may  be  compelled  to  convey  accordingly. 

The  case  was  heard  on  pleadings  and  proofs,  and  we  think 
the  evidence  taken  fully  substantiates  the  material  charges 
made  by  the  complainant's  bill.  He  is  therefore  entitled  to 
the  relief  prayed  unless  the  bill  itself  fails  to  make  a  suf- 
ficient case. 

It  is  objected  on  the  part  of  defendant  that  the  agreement 
on  his  part  was  a  parol  contract  in  relation  to  lands,  and 
therefore  void  under  the  statute  of  frauds,  and  that  there  has 
been  no  such  part  performance  of  it  as  will  entitle  complain- 
ant to  have  it  specifically  performed. 

We  do  not  think  this  case  is  to  be  put  on  the  ground  ol 
specific  performance  solely.  The  facts  charged  and  established 
show  that  complainant,  relying  upon  the  promise  of  defendant 
to  assign,  neglected  to  exercise  his  legal  right  to  redeem,  and 
defendant  was  thereby  enabled  to  obtain  a  deed  of  the  lands. 
It  sufficiently  appears  that  complainant  would  have  made  the 
redemption  but  for  the  assurances  thus  made  to  him,  and  a 
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fraud  has  thus  been  perpetrated  upon  him,  against  which  be 
is  entitled  to  relief.  It  is  a  matter  of  no  moment  whether  the 
fraud  was  perpetrated  by  means  of  a  promise  upon  which  he 
relied,  and  which  the  defendant  did  not  intend  to  keep,  or  by 
untrue  statements  as  to  existing  facts.  And  it  is  not  neces- 
sary for  us  to  decide,  in  this  view  of  the  case,  whether  the 
agreement  to  assign  the  certificate  was  or  was  not  void  under 
the  statute  of  frauds. 

It  is  also  objected  that  the  terms  of  the  understanding 
between  the  parties  were  indefinite,  inasmuch  as  the  rate 
of  interest  to  be  paid  by  complainant  was  not  fixed.  We 
think  the  evidence  establishes  the  fact  that  Alvah  G.  Laing 
handed  to  defendant  the  amount  of  the  bid,  with  twenty- 
five  per  cent  interest  tbereon,  and  that  defendant  returned  the 
same  with  the  excuse  before  mentioned,  at  the  same  time 
promising  to  bring  up  an  assignment  and  take  the  money,  to- 
gether with  the  expense  of  acknowledgment,  in  three  or  four 
days.  Without  going  back  of  this  interview,  there  is  sufficient 
to  establish  with  precision  the  terms  upon  which  the  transfer 
was  to  be  made,  and  we  shall  not,  therefore,  consider  what 
might  have  been  the  efiect  upon  this  case  of  any  ambiguity 
in  these  terms. 

The  decree  of  the  court  below  most  be  reversed^  and  a  de- 
cree entered  in  this  court  granting  to-eomplainant  the- relief 
prayed,  with  costs  of  both  courts. 

Campbell  and  Christlajjcy,  JJ.,  concurred. 

Martin,  C.  J.  (dissenting).  I  cannot  concur  in  this  opiniooy 
as  I  can  find  from  the  testimony  no  evidence  of  a  contract 
which  the  law  should  or  will  enforce,  and  of  course  no  breach 
of  performance.  Neither  do  I  discover  any  fraud  in  the  con- 
duct of  McKee  respecting  the  subject  of  controversy. 


Relhut  is  Granted  in  Equitt  in  Cask  or  Breach  or  AoRExmuiT  it 

permit  redemption,  and  the  statute  of  frauds  is  no  defense:  See  AdamM  r, 
KabU,  44  Am.  Dec.  772,  and  note  776;  Onffin  v.  Coffey,  51  Id.  519;  Vannog 
V.  MartiTi,  51  Id.  418.  One  who,  while  holding  out  inducements  to  another, 
whose  estate  is  largely  encumbered,  that  he  wiU  furnish  means  for  him  to 
redeem,  and  thereby  prevents  him  from  looking  elsewhere,  and  in  the  mein 
time  purchases  such  encumbrances  himself  and  cuts  off  the  redemption,  ii 
guilty  of  fraud,  and  will  not  be  allowed  to  enforce  his  advantage:  Wilmm  t. 
Bggleston,  27  Mich.  260,  following  and  approving  the  principal 
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FrASEB    V.    LiTTLB, 

118  HICBXOAN,  19B.] 

JvDoiacMT  nr  AonoN  against  Sxtsbties  on  Bepletdi  Bond  cannot  bt 
given  for  more  than  the  penalty  and  ooeta.    Interest  is  not  reooverablau 

Intbssst  is  Reootxbabls  in  Action  on  Bond  given  in  the  amount  aotn- 
ally  due,  and  not  in  a  penalty. 

Intebbst  is  not  Rboovsrabls  in  Action  on  Bond  Givxh  in  Penalty. 

Debt  on  a  replevin  bond.    The  opinion  states  the  case. 

Bcushis  and  Harhaughy  for  the  plaintiffs  in  error. 
WiUiam  L,  Webber^  for  the  defendants  in  error. 

By  Court,  Martin,  G.  J.  This  action  is  for  the  recovery  of 
the  penalty  of  a  bond  executed  by  Fraser  and  Raymond,  in 
the  penalty  of  $800,  conditioned  that  one  Robertson  should 
prosecute  to  effect  an  action  of  replevin  then  commenced  by 
him  against  the  defendants  in  error,  Little,  Hess,  and  Boutell. 
It  appears  that  Robertson  was  defeated  in  his  action,  and 
judgment  rendered  againat  him  for  the  value  of  the  property 
replevied  by  him,  viz.,  for  $1,753.73.  I  do  not  learn  from  the 
bill  of  exceptions  that  any  execution  was  issued  upon  such 
judgment,  and  returned  as  unsatisfied  wholly  or  in  part,  nor 
that  any  effort  was  made  to  collect  from  Robertson  the  amount 
of  such  verdict.  In  this  action,  the  court  rendered  judgment 
against  Fraser  and  Raymond  for  the  penal  sum  of  the  bond^ 
with  interest  (called  damages  for  the  detention  of  the  sum  of 
$800),  from  the  rendition  of  the  judgment  in  the  action  of 
replevin,  amounting  in  all  to  the  sum  of  $1,010.31.  The  error 
assigned  is,  that  the  court  rendered  judgment  for  an  amount 
exceeding  the  penal  sum  mentioned  in  the  bond.  I  think 
this  error  is  well  assigned.  The  obligation  of  the  plaintiffs 
in  error  arose  upon  no  consideration  received  by  them,  or 
benefit  which  could  accrue  to  them.  It  was  purely  voluntary, 
to  satisfy  the  statute,  and  enable  Robertson  to  prosecute  his 
action  of  replevin.  The  statute  requires  such  bond  to  be  in 
a  sum  at  least  double  the  appraised  value  of  the  property 
replevied.  This  statute,  I  think,  fixes  the  limit  of  the  sure- 
ties' liability,  so  that,  in  executing  a  bond  as  surety,  we  must 
understand  that  he  intends  and  only  undertakes  to  become 
liable  to  the  extent  of  the  penal  sum  mentioned,  and  no  fur* 
ther,  and  that  the  statute  requires  nothing  more  from  him. 
Although  there  are  conflicting  authorities  upon  this  question, 
yet  it  seems  to  me  that  upon  no  principle  of  equity  or  jostioa 
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can  a  surety  upon  such  a  bond,  given  under  such  circum- 
Btances  and  statutory  requirements  as  the  bond  in  this  case 
was  executed,  and  without  any  consideration  received  for  it, 
or  resulting  benefit  to  spring  from  it,  be  held  beyond  the  sum 
^'nominated,"  and  cast  in  damages,  for  no  default  of  his  own. 
The  remedy  of  Little  and  others  for  any  excess  of  damages 
over  the  eight  hundred  dollars  is  exclusively  against  the  plain- 
tiff in  the  action  against  them.    Fraser  and  Raymond  risked 
eight  hundred  dollars,  and  no  more,  and  there  could  be  no  de- 
fault upon  their  part  by  reason  of  the  failure  of  the  plaintifi 
in  the  replevin  suit,  or  otherwise,  which  could  increase  the 
penal  sum  of  the  bond,  or  impose  upon  them  a  greater  liability 
than  the  one  assumed.    The  statute,  as  above  remarked,  hav- 
ing required  the  bond  to  be  at  least  in  double  the  appraised 
value  of  the  property  replevied,  they  had  a  right  to  suppose, 
and  it  would  be  a  reasonable  and  natural  presumption,  that 
the  penal  sum  fixed  in  the  bond  would  and  should  cover  all 
exigencies  so  far  as  affected  their  liability. 

I  think  the  judgment  should  have  been  for  the  sum  of  eight 
hundred  dollars  only,  and  that  the  judgment  of  the  circuit 
court  should  be  reversed,  and  a  new  trial  ordered. 

Campbell,  J.  The  only  question  in  this  case  is,  whether 
Judgment  can  be  given  on  a  replevin  bond  for  more  than  the 
penalty  and  costs.  The  action  was  an  action  of  debt  on  a 
bond  in  the  penalty  of  $800,  and  judgment  was  rendered  for 
an  additional  sum  of  $210.31,  by  way  of  damages  for  its  de- 
tention, in  addition  to  costs  of  suit. 

I  think  there  is  no  foundation  for  any  such  judgment 
Where  a  bond  or  specialty  is  given  in  the  amount  actually 
due,  and  not  in  a  penalty,  there  is  no  reason  and  no  rule  which 
will  prevent  a  recovery  of  interest  on  the  actual  debt,  for 
which  the  bond  is  only  an  evidence  under  seal.  But  where  an 
undertaking  or  condition  is  secured  by  a  penal  bond,  which  is 
not  supposed  to  represent  the  actual  debt  by  its  penalty,  such 
penalty  never  became  the  actual  debt,  except  by  way  of  for- 
feiture, and  upon  such  a  forfeiture  interest  was  never  allowed 
to  run  by  the  common  law  or  by  statute.  And  the  cases  cited 
on  the  argument,  from  Massachusetts  and  Kentucky,  which 
assume  that  interest  runs  merely  from  the  fact  that  the  penalty 
became  the  debt  upon  forfeiture,  are  entirely  unsupported,  and 
would  probably  never  have  been  made  had  not  the  actual  debt 
In  these  cases  equaled  or  exceeded  the  penal  sum.    As  author!* 
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ties,  tbev  are  based  upon  a  false  assumption,  and  cannot  be 
maintained  on  any  such  principle.  In  England,  the  rule  of 
liability  upon  bonds  in  a  penalty  has  been  almost  entirely  uni- 
form, and  the  only  cases  extending  it  beyond  the  penalty  and 
costs  have  been  overruled  and  disregarded.  The  cases  are  col- 
lected in  Hurlestone  on  Bonds,  107,  108,  and  the  rule  is  there 
laid  down  in  conformity  with  the  prevailing  authorities.  The 
decisions  supposed  to  favor  another  doctrine,  as  applicable  to 
suits  brought  directly  upon  bonds,  are  Francis  r.  TFibon,  Ryan 
4c  M.  105,  and  Lonsdale  v.  Church,  2  Term  Rep.  388.  In  the 
former  case,  the  bond  was  not,  in  any  proper  sense,  a  penal 
bond,  as  the  penalty  was  in  the  exact  amount  of  the  debt 
mentioned  in  the  condition,  which  was  made  expressly  to 
carry  interest.  It  was  apparent  that  the  sum  mentioned 
could  not  be  legally  treated  as  a  penalty,  and  the  court  prop- 
erly enforced  it  as  a  simple  money  bond  or  specialty.  JCont- 
dale  V.  Churchj  supra,  is  more  directly  in  point,  as  the  court 
refused  to  allow  a  defendant,  on  paying  into  court  the  penalty 
and  costs,  to  obtain  a  discharge,  and  Buller,  J.,  denied  that 
the  penalty  of  a  bond  limited  the  recovery.  But  this  judge 
seems  to  stand  alone  in  maintaining  the  doctrine.  Very 
shortly  before,  in  White  v.  Seaiy,  1  Doug.  49,  he  had,  on  the 
hearing  of  a  similar  application,  expressed  a  similar  opinion, 
but  he  finally  concurred  with  his  brethren  in  holding  that  he 
had  been  mistaken.  In  Knight  v.  McLean,  3  Brown  Ch.  496^ 
sitting  in  an  equity  cause,  he  allowed  interest  beyond  the 
penalty  of  a  bond,  but  was  overruled  by  Lord  Thurlow,  who 
held  that  there  could  be  no  such  allowance,  and  that  the  rule 
was  the  same  in  equity  as  at  law.  In  Wilde  v.  Clarkson,  6 
Term  Rep.  303,  the  doctrine  of  Lonsdale  v.  Church,  supra,  was 
expressly  repudiated  and  overruled.  In  Hefford  v.  Alger,  1 
Taunt.  218,  the  former  cases  were  referred  to,  and  Lord  Thur- 
low's  opinion  approved;  and  in  Branscombe  v.  Scarbrough,  6 
Q.  B.  13,  where  an  action  was  brought  on  a  replevin  bond 
which  was  very  much  too  small  to  secure  the  judgment,  the 
court  said  that  granting  a  rule  to  show  cause  why  an  allow* 
ance  should  not  be  made  beyond  the  penalty  and  costs  would 
be  creating  a  doubt  where  no  doubt  existed.  It  cannot  be 
said  that  under  the  English  common-law  decisions  there  is 
any  room  for  controversy  on  the  subject.  It  is  only  where  a 
suit  is  brought  on  some  judgment  already  rendered  on  a  bond, 
as  in  Blackmore  v.  Flemyng,  7  Term  Rep.  446,  and  McClure  v. 
Z>imikm,  1  East,  436,  or  where  an  action  is  brought  upon  some 
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distinct  covenant  in  a  bond  or  other  obligation,  that  the  {pen- 
alty becomes  unimportant;  but  even  in  such  cases,  the  penalty 
is  not  made  the  debt  on  which  interest  runs.    The  right  to  a 
decree  in  equity  beyond  the  penalty  of  a  bond  is  denied  as 
olearly  and  consistently  as  at  law.    Where  a  debt  is  secured  as 
such  by  other  securities  besides  a  bond,  the  fact  that  a  bond 
has  been  taken  will  not  usually  affect  the  remedy  on  the  other 
obligations.     But  there  is  no  authority  for  allowing  any  re- 
covery or  account  beyond  the  penalty  when  the  bond  becomes 
material.    The  only  cases  where  a  different  result  has  been 
reached  are  where  the  bond  debtor  has  resorted  to  equity  to 
obtain  relief  from  legal  proceedings;  and  then  it  has  been  held 
that,  as  he  who  seeks  equity  must  do  equity,  he  might  be  com- 
pelled, after  submitting  his  case  to  the  jurisdiction  of  equity, 
to  do  what  was  just  under  the  circumstances,  and  not  to  reap 
advantage  from  a  delay  which  he  has  compelled  his  adversary 
to  undergo.    These  rules  and  this  class  of  exceptions  will  be 
found  well  settled  by  the  decisions:  Machworth  v.  ThomaSy  5 
Ves.   329;    Tew  v.  WintertoUj  8  Brown  Ch.  489;   Knight  ▼. 
McLean,  3  Id.  496;  Hughes  v.  Wynne,  Mylne  <fe  E.  20;  Clarke 
v.  Seton,  6  Ves.  411;   Clarke  v.  Lord  Abingdon^  17  Id.  106; 
Pvlteney  v.  Warren,  6  Id.  92;   Orant  v.  Grant,  8  Russ.  598; 
S.  C,  3  Sim.  341;  Jeudwine  v.  Agate,  8  Id.  129;  Walters  v. 
Meredith,  3  Younge  &  C.  264.    See  also  Cooper's  Cases  in 
Chancery  (Practice),  pp.  200  et  seq. 

In  Mower  v.  Kip,  6  Paige,  91  [29  Am.  Dec.  754],  the  case 
was  the  same  as  in  Clarke  v.  Lord  Abingdon,  17  Ves.  106,  and 
the  decree  was  manifestly  correct,  because  the  mortgage  was 
conditioned  to  secure  the  debt,  and  not  the  penalty.  If  de- 
signed to  go  further,  the  case  is  not  sustained  by  the  author- 
ities. But  it  should  be  understood  with  reference  to  the  fsLcts 
presented.  In  Farrar  v.  United  States,  5  Pet.  372,  which  was 
an  action  on  a  revenue  bond,  it  was  held  that  no  judgment 
could  be  given  beyond  the  penalty,  and  judgment  below  was 
reversed  on  that  ground.  In  United  States  v.  Arnold,  1  Gall. 
348,  although  interest  was  awarded  on  a  penalty,  yet  the 
question  of  such  allowance  was  not  discussed,  and  is  not  men- 
tioned on  the  appeal,  which  was  upon  an  entirely  different 
question:  Arnold  y, United  States,  9  Cranch,  104. 

In  New  York,  in  Clark  v.  BiLsh,  3  Cow.  151,  and  Fairlie  v. 
Lawson,  5  Id.  424,  it  was  held,  after  an  elaborate  comparison 
•f  the  cases  that  a  surety  on  a  bond  could  not  be  held  beyond 
the  penalty,  whether  the  principal  could  be  or  not.     Wheie 
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the  bond  is  joint,  no  distinction  could  be  taken  between  prin« 
cipal  and  surety,  and  the  cases  generally  make  no  discrimi- 
nation between  them  where  they  are  sued  in  debt  on  bond, 
although  some  cases  denying  the  universal  effect  of  the  pen- 
alty admit  it  as  to  sureties.  In  Brainard  v.  Jones,  18  N.  Y. 
35,  it  was  held  that,  in  a  case  like  the  present,  interest  might 
be  recovered  on  the  penalty.  The  reasons  for  the  decision  are 
not  new,  nor  such  as  any  mind  of  ordinary  capacity  could 
overlook.  It  is  in  direct  conflict  with  the  mass  of  decisions, 
and  in  conflict  with  the  principle  which  underlies  them  all, 
that  a  penalty  is  not  to  be  enlarged  under  any  circumstanceSi 
and  will  not  be  enforced  beyond  its  letter.  With  great  respect 
for  the  author  of  the  decision,  I  prefer  to  rest  upon  the  known 
and  settled  rules  of  the  law,  which,  in  all  such  cases  as  the 
present,  must  be  more  in  accordance  with  the  understanding 
of  the  parties  than  any  other.  When  the  statute  requires  a 
bond  in  double  the  value  of  property,  as  fixed  by  sworn  and 
disinterested  appraisers,  it  must  be  presumed  that  neither  the 
law  nor  the  sureties  could  anticipate  the  necessity  of  any 
larger  margin,  to  meet  the  possible  views  of  another  body  of 
appraisers  in  the  jury-box.  I  think  the  settled  rule  is  the  just 
one  and  should  be  adhered  to. 
I  therefore  concur  in  the  views  of  the  chief  justice. 

Christiancy,  J.,  dissented. 


Whethsb  Iktkrest  gan  bb  Reoovebkd  on  Pknal  Bond  bxtovd  Psv- 
ALTT.  —  The  general  subject  of  whether  the  recovery  can  exceed  the  penalty 
of  a  bond  is  treated  in  the  note  to  Oraham  v.  Biekham,  1  Am.  Dec  338-340. 
And  upon  the  question  of  interest  beyond  the  penalty,  see  also  the  note  to 
Mower  v.  Kip,  29  Id.  754. 

Interest  bbtond  Penaltf  not  Allowed  in  England.  — Though  where  a 
penal  bound  was  given  as  security  for  the  performance  of  covenaiita,  the  ob- 
ligee had  his  election,  at  common  law,  to  sue  either  upon  the  bond  or  upon 
the  covenant,  and  in  the  latter  case,  might  recover  his  actual  damages  thou£^ 
they  exceeded  the  amount  of  the  penalty;  even  thb  exception  to  the  strin- 
gent rule  obtaining  in  England  was  removed  by  statute  8  &  9  Wm.  c.  11,  sec. 
8,  which  restricted  the  recovery  for  breach  of  covenants  to  the  amount  of 
the  penalty:  Wilde  v.  Clarkson,  6  Term  Bep.  304;  note  to  Oraham  v.  Bid> 
ham,  1  Am.  Dec.  338,  339.  And  the  rule  now  is,  that  the  penalty  with  costs 
of  suit  ia  the  limit  of  recovery  upon  all  penal  bonds,  whether  given  as  security 
for  the  performance  of  covenants  or  for  the  payment  of  money,  and  whether 
the  action  is  against  principal  or  sureties,  or  against  both:  Brarueombe  v. 
Scarbrough,  6  Ad.  &  £.,  N.  S.,  13  (replevin);  Brangtoin  v.  PerroC,  2  W.  Black. 
1190  (bastardy);  ShuU  v.  Procior,  2  Marsh.  226  (bastardy);  Wilde  v.  Clarkeon, 
6  Term  Rep.  304  (bastardy).  Such,  also,  is  in  general  the  rule  of  Amerioan 
Uw,  and  here,  as  in  England,  though  the  recovery  upon  a  penal  bond  may  be 
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mach  less  than  the  penalty,  the  damages  for  the  hreacn  of  tJie  ccmditioa  of 
the  bond  cannot  exceed  the  penalty;  bat  in  this  country,  the  amoont  of  re- 
covery in  an  action  upon  tibe  bond  may  exceed  the  penalty,  becasue  bsfe 
damages  for  the  detention  of  the  penal  sum  are  allowed  in  the  form  of  inter- 
est thereon,  whereas  in  England  this  is  denied.  In  England,  the  stiingeat 
limitation  of  the  recovery  upon  a  penal  bond  to  the  penalty  thereof  is  main« 
tained,  and  interest  is  not  allowed  to  be  computed  upon  or  beyond  1^  pen- 
alty»  even  though  the  bond  be  oonditioned  for  the  payment  of  money  and 
interest,  and  though  it  be  a  single  bill:  Tew  v.  WinierUm,  3  Brown  Ch.  489; 
Kfdghir.  Maclean,  3 Id.  496;  Hu^  v.  FFyime,  1  Mylne  &  E.  20;  CiaHbiT, 
Seton,  6  Yes.  411;  WaUen  ▼.  Meredith,  3  Younge  &  G.  264;  H^ordyr.  Alger, 
1  Taunt.  218;  JbAtiea  v.  Jok^M,  6  Id.  650;  Jewhy,  Btuh,  1  Vem.  342.  So  in 
a  money  bond,  when  the  principal  and  interest  equal  the  amount  of  the  pen- 
alty, the  interest  must  thenceforth  cease:  Heffwd  ▼.  Alger,  mtpm;  Jemmr, 
SiisA,  1  Vem.  342;  Stewardv.  BumJbail,  2Id.  600;  HeOarsY.  ilrdfey,  3  Oar.  &  P. 
12.  Therefore,  in  the  language  of  Chief  Justice  Mansfield,  "in  a  ooort  of 
equity,  a  note  of  hand  is  a  better  security  ":  Hefford  v.  Alger,  wprtk  And  as 
an  example  of  the  extent  to  which  this  rule  is  maintained,  even  where  »  per- 
son conveyed  estates  to  trustees  upon  tmst,  to  sell  and  apply  the  proceeds  to 
discharge  all  his  bond  debts,  together  with  the  interest  then  due  and  to  grow 
due  to  the  day  of  payment*  it  was  held  that  a  bond  creditor  was  not  entitled 
to  principal  and  interest  beyond  the  penalty  of  the  band«  Hngku  ▼.  Wynme,  1 
Mylne  &  E.  20.  But  if  the  trostees  omit  to  pay  within  a  reasooaUa  time^  it 
has  been  held  that  they  must  pay  interest  after  soeh  negleot:  Awmfmom^^  I 
Salk.  154. 

But  even  in  England  there  are  some  aathorities  which  have  pennitted  the 
recovery  of  interest  upon  a  money  bond  beyond  the  penalty:  LonadaU  v. 
Church,  2  Term  Rep.  388;  Bull  N.  P.  178;  HMipp  v.  Otwa^,  2  Sannd.  106; 
ElUoU  V.  Davia,  Bund,  23;  DwnU  v.  Terrey,  Show.  ParL  G.  15;  FrtmcSa  v. 
WUaon,  Ryan  k  M.  105,  in  which  last  case  the  penalty  and  the  debt  were  the 
same  amount,  and  the  bond  stipulated  for  the  payment  of  interest,  and  tiie 
court  very  properly  allowed  it.  But  Lonadale  ▼.  ChMreh,  wpra,  is  regarded 
by  the  later  English  cases  cited  above  as  overruled  by  WUde  v.  CZarboN,  6 
Term  Rep.  304,  and  the  rule  is  settled  in  England  as  before  stated. 

Exceptions  to  this  rule  are  made  by  oourts  of  equity,  however,  which,  sp- 
preciating  and  following  the  dictates  of  real  justice,  compel  the  obligor,  when 
he  appears  in  the  attitude  of  a  plaintiff  suing  for  relief,  to  pay  interest  beyond 
the  penalty  "nominated  in  the  bond,"  upon  the  maxim  that  he  who  seeks 
equity  must  do  equity:  Clarhe  v.  Seton,  6  Ves.  411;  Anonymom,  1  Salk.  154; 
note  toCZaribe  v.  Lord  Abingdon,  17  Ves.  109;  HvghAudeljfsCase,  Hardr.  136; 
S.  G.,  1  Eq.  Gas.  Abr.  91,  92.  So  where  a  creditor  has  been  kept  out  of  his 
money  by  injunction  or  other  proceeding  by  which  he  has  been  prevented 
from  prosecuting  lus  remedy  at  law,  equity  will  allow  him  all  the  interest 
accumulated  by  the  delays  so  occasioned:  Hale  v.  Thomas,  1  Vem.  349; 
DwoaU  V.  Terrey,  Show.  ParL  G.  15;  PuUeney  v.  Warren,  6  Ves.  73*  92;  QraM 
V.  Qratd,  3  Russ.  698;  S.  G.,  3  Sim.  341. 

Amtcrtcan  Rule,  Iktkbest  Reooyerablb. — Momy  Bonds, — Though  a 
few  early  cases  in  America,  induced  by  English  precedents,  have  held  that 
interest  cannot  be  recovered  beyond  the  penalty,  even  upon  a  single  bond  for 
the  payment  of  money,  —  Warden  v.  Nielnn,  1  Mnrph.  275;  S.  G.,  3  Am.  De& 
691;  Cherry  v.  Mann,  Gooke,  268;  S.  G.,  5  Am.  Dec  696;  but  see  8taU  ▼. 
Blakemore,  7  Heisk.  638,  657;  Bonaall  v.  Taylor,  I  McGord,  503,  511;  JSmUhr. 
VanderhoBt,  I  Id.  92S:  S.  G.,  10  Am.  Deo.  674;  Payne  v.  £^,  2  Wash.  (Va.) 
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143,  —  yet  the  authorities  in  this  country  are  practically  nnanimons  in  holding 
that  as  against  the  obligor  on  a  single  bond  for  the  payment  of  money,  the 
principal  and  all  the  interest  may  be  recovered  thongh  it  exceeds  the  penalty: 
Harris  v.  Clap,  1  Mass.  308;  S.  C.,  2  Am.  Bee.  27;  Long  v.  Long,  16  K.  J.  Eq. 
69;  Smedea  v.  HooglttaUng,  3  Caines,  48;  S.  C,  2  Aul  Dec.  250;  Lyon  v.  Clarh, 
8  N.  Y.  148;  Fairlie  v.  Lawaon,  6  Cow.  424;  Mosa  v.  Wood,  R.  M.  Charlt.  42; 
CammomoeaUh  v.  Lynd,  14  Phila.  144;  Boyd  v.  Boyd,  1  Watts,  365;  Bitckie  v. 
Shannon,  2  Bawle,  196;  Norria  v,  Piknare,  1  Yeates,  408;  Hughea  v.  Eughea^ 
64  Pa.  St.  240;  Boulain  v.  McDowall,  1  Bay,  490;  Ooldhawk  v.  Duane,  2 
Wash.  0.  G.  323;  Bank  qf  UnUed  SUUea  v.  MagUly  1  Paine,  661;  Ivea  v.  Mer- 
duxtda'  Bank,  12  How.  159,  164. 

This  ii  allowed  in  equity  upon  the  gronnd  that  the  penal  part  of  a  bond  for 
the  payment  of  money  has,  throngh  the  interference  of  equity  and  the  enact- 
ment of  statutory  law,  lost  its  original  function  and  become  an  tmmeaning 
form:  TaaseweU  ▼.  Saundera,  13  Gratt.  368.  Originally,  the  obligee  might  re- 
cover the  full  penalty  of  the  bond  though  the  real  debt  and  interest  were 
much  less  in  amount.  Here  equity  interposed  and  relieved  the  debtor  from 
his  penal  obligation  upon  payment  of  the  principal,  interest,  and  costs,  and 
this  afterwards  became  the  rule  at  law  by  statute  4  Anne,  c  16,  sees.  12,  13: 
Note  to  Oraham  v.  Bidsham,  I  Am.  Dec  338,  339.  The  ^«^gl»«>»  courts  there- 
upon iUogically  permitted  the  penalty  to  remain  the  limit  of  the  debtor's  re- 
flponsibility,  whioh  certainly  gives  him  an  undue  advantage  under  the  contract^ 
flince,  if  the  principal  and  interest  amount  to  less  than  the  penalty,  he  may 
discharge  his  obligation  by  paying  less  than  the  penalty,  —  that  is,  the  real) 
debty  with  interest;  on  the  other  hand,  if  the  principal  and  interest  exceed  the 
penalty,  he  may  relieve  himself  of  liability  by  paying  less  than  his  real  debt, 
namely,  the  penalty  of  his  bond;  and  in  one  case  the  creditor  gets  his  exact 
due,  which  is  just,  and  in  the  second  case  he  may  get  much  less  than  his  due, 
which  is  unjust.  Furthermore,  it  is  illogical,  inasmuch  as  to  reach  this  re- 
sult the  penalty  is  at  one  time  eliminated  from  consideration,  and  at  another 
is  given  full  force  and  effect,  which  is  inconsistent,  for  the  contract  is  either 
to  be  construed  according  to  its  terms  on  all  occasions,  or  at  variance  with  its 
terms  and  according  to  the  "real  intention  of  the  parties  ";  and  to  construe 
it  in  one  way  under  one  set  of  drcumstances,  and  in  another  way  under 
another  set  of  circumstances,  is  clearly  illogical,  inconsistent,  and  not  in  the 
line  of  proper  legal  reasoning,  as  well  as  productive  of  injustice.  So  in  Ijong 
V.  Long,  16  N.  J.  £q.  59,  it  is  forcibly  said:  "  For  more  than  two  hundred 
years  tiie  principal  specified  in  the  condition  of  the  bond,  with  interest,  has 
been  regarded  as  the  real  debt,  and  the  penalty  the  mere  form  by  which  the 
debt  is  secured.  Why  should  it  be  regarded  otherwise  for  the  sole  purpose 
of  defeating  the  obligee  of  his  just  claim  7  " 

When  the  action  is  at  law,  however,  the  interest  beyond  the  penalty  of 
the  bond  must  be  awarded  in  the  form  and  under  the  name  of  damages  for 
the  detention  of  the  penalty;  that  is,  as  interest  upon  the  penalty,  and  not 
upon  the  debt:  Lyon  v.  Claris,  8  K.  Y.  155;  Cook  v.  Touaey,  3  Wend.  444; 
Jiouftr  V.  Eip,  6  Paige,  88;  S.  C,  29  Am.  Dec  748,  751;  Boyd  v.  Boyd,  1 
Watte,  365;  Bitdue  v.  Shannon,  2  Bawle,  196;  Norria  v.  PUmore,  1  Yeates, 
408;  Boukdn  v.  McDowall,  1  Bay,  490;  Williams  v.  Willaon,  1  Vt.  266;  Ah- 
boU  V.  WUmoU,  22  Id.  437;  Baker  v.  Morria,  10  Leigh,  284;  Tennant  v.  Ora^, 
6  Munf.  494;  Taeewell  v.  Saundera,  13  Gratt  354,  368.  The  damages  should 
be  found  by  the  jury  distinct  from  the  penalty:  Boulain  v.  McDowall,  1  Bay, 
490.  And  the  whole  amount  of  recovery,  that  is,  the  penalty  and  damages 
Cor  its  detention,  must  not  exceed  the  real  debt  and  interest  l^ereon;  and  on 
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the  other  hand,  it  cannot  exceed  the  amount  of  the  penal  sum  and  interest: 
Lyon  V.  Clark,  8  N.  Y.  148;  TagewellY,  Sautulen,  13  Gratt.  354^  968;  Baber 
▼.  MorriJt,  10  Leigh,  284;  TermcuU  v.  Oray,  6  Munf.  494. 

But  in  equity  the  proper  view  is  taken  of  the  matter;  the  penalty  is  re- 
garded as  a  mere  matter  of  form,  and  decree  is  rendered  for  the  pxin<apal  and 
full  interest  which  the  bond  is  given  to  secure,  notwithstanding  this  amount 
exceeds  the  penalty  of  the  bond:  Tcaewell  ▼.  Saunders^  13  Gratt  354^  368; 
Baker  v.  Mmiia,  10  Leigh,  284;  Long  v.  Long,  16  K.  J.  £q.  59. 

If  nominal  damages  only  are  asseraed  by  a  jury,  the  excess  cannot  snbse* 
quently  be  taxed  by  the  taxing  officer,  and  included  in  the  costs,  aa  is  the 
practice  where  the  judgment  goes  by  default  or  confession:  Cook  ▼.  Totueg, 
3  Wend.  444. 

In  South  Carolina  it  is  held  that  judgment  may  bo  given  for  the  penalty  of 
a  bond  when  the  principal  sum  due,  with  accrued  interest,  exceeds  that 
amount,  although  the  penalty  is  more  than  double  the  amount  intended  to  be 
secured  thereby:  Daniels  v.  Moms,  12  S.  C.  130. 

DorxKonoN  Taksn  bbtwseh  Bonds  for  Payment  of  Monxt  and  Bonds 

FOR    PkBFOSMANCX    OF    O0VKNANT8    OR    WITH    OtHKR    COLLATERAL    CONDI- 
TIONS. —  We  have  now  arrived  at  the  point  where  the  authorities  materially 
diverge.     As  against  the  principal  obligor  upon  a  money  bond,  they  unani- 
monsly  concur  that  interest  may  be  recovered  beyond  the  penal^  of  the 
bond.    But  at  thb  point  a  distinction  is  taken  by  some  authorities,  and 
among  them  the  principal  case,  which  maintain  that  though  this  rule  prevails 
in  the  case  of  money  bonds,  it  does  not  obtain  when  bonds  with  other  condi- 
tions are  in  question,  such  as  bonds  given  as  security  for  the  performance  of 
oovenants,  as  for  the  conveyance  of  land,  or  bonds  given  upon  the  taking  of 
appeals,  bonds  given  by  employees  or  public  officers  for  the  faithful  discharge 
of  their  duties,  bonds  of  executors,  administrators,  and  guardians,  indemnity 
bonds,  replevin  and  injunction  bonds.     Upon  these  bonds,  this  class  of  au- 
thorities maintain,  the  penalty  is  the  absolute  limit  of  recovery  against  prin- 
cipal or  surety,  and  interest  beyond  the  penalty  cannot  be  recovered:  Long  v. 
Lwig,  16  N.  J.  Eq.  59;  Farrar  v.  Christy,  24  Mo.  74;  Slate  v.  Sandusky,  46  Id 
377;  Fairlie  v.  Lawson,  5  Cow.  424;  Lyon  v.  Clark,  8  N.  Y.  148  (but  see  Brain- 
Ofrd  V.  Jones,  18  Id.  35);  Bank  of  Wnited  States  v.  AfagiU,  1  Paine,  661;  Ivet 
V.  Merchants'  Bank,  12  How.  159, 164.    In  many  of  these  cases  this  distinction 
is  merely  dictum,  the  bond  involved  being  one  for  the  payment  of  money  only, 
and  is  expressed  in  an  attempt  to  reconcile  the  English  authorities.    Xne  Eng- 
lish authorities  are  not,  however,  reconcilable,  and  this  may  as  well  be  admit- 
ted at  once.     For  even  upon  money  bonds  interest  cannot  there  be  recovered 
beyond  the  penalty.    The  real  cause  of  the  conflict  is  overlooked  in  the  above 
oases.     It  is  a  fundamental  difference  of  legal  principle,  such  as  is  sometimes, 
though  rarely,  met  between  American  and  English  common  law.    It  is,  in  brief, 
that  in  England  when  there  is  no  definite  time  stipulated  for  the  payment  of 
money,  and  no  contract,  express  or  implied,  that  interest  shall  be  paid,  in- 
terest cannot  be  recovered;  and  interest  is  usually  allowed  by  implication 
only  upon  mercantile  securities,  or  where  it  is  allowable  by  custom,  and  ii 
seldom,  if  ever,  allowed  upon  contracts  or  obligations  other  than  for  the  pay- 
ment of  money:  Higgins  v.  Sargent,  2  Barn.  &  C.  348;  2  Sedgwick  on  Dam- 
ages, 7th  ed.,  159.    But  the  courts  of  this  country  are  much  more  liberal  in 
permitting  the  recovery  of  interest,  and  it  may  be  recovered  here  whenever 
a  debtor  is  in  default  for  not  paying  money  as  damages  for  the  detention 
thereof.     In  England,  it  may  be  said  generally  the  tribunals  restrict  them- 
telvej  usually  to  those  cases  where  au  agreement  to  pay  interest  can  be 
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proved  or  inferred,  while  the  courts  of  the  United  States  "have  shown  them- 
selves more  liberally  disposed,  making  the  allowance  of  interest  more  nearly 
to  depend  on  the  equity  of  the  case,  and  not  requiring  either  an  express  or 
implied  promise  to  sastain  the  claim.  The  leading  difference  seems  to  grow 
out  of  a  different  consideration  of  the  nature  of  money.  The  American  cases 
look  upon  the  interest  as  the  necessary  incident,  the  natural  growth  of  the 
money,  and  therefore  incline  to  give  it  with  the  principal,  while  the  English 
treat  it  as  something  distinct  and  independent,  and  only  to  be  had  by  virtue 
of  some  positive  agreement ":  2  Sedgwick  on  Damages,  7th  ed.,  174.  English 
authorities  seldom  allow  interest  as  damages  for  the  detention  of  money, 
while  this  is  regarded  as  eminently  just  and  proper  in  America;  and  it  is  for 
this  reason  that  the  courts  of  this  country  allow  the  recovery  to  exceed  the 
penalty  of  a  money  bond,  and  permit  the  computation  of  interest  upon  the 
penalty  of  the  bond,  in  the  form  and  under  the  denomination  of  damages  for 
the  detention  of  the  debt,  until  the  aggregate  equals  the  amount  of  principal 
and  interest.  Beyond  this,  however,  it  cannot  go,  for  this  is  the  i^  debt; 
and  on  the  other  hand,  the  recovery  cannot  exceed  the  amount  of  the  pen- 
alty and  legal  interest,  notwithstanding  the  amount  of  principal  and  interest 
is  greater:  See  cases  cited  supra;  Wyman  v.  Bobinaon,  73  Me.  387;  Simmons  v. 
Almy,  103  Mass.  36;  Harris  v.  Cflap,  1  Mass.  308;  8.  C,  2  Am.  Dec  27; 
Leighton  v.  Brown,  98  Mass.  616;  Long  v.  Long,  16  N.  J.  Eq.  59;  Brdtnard 
V.  Jones,  18  N.  Y.  37. 

As  regards  money  bonds,  this  is  as  far  as  courts  of  law  of  this  country  will 
go;  they  are  not  able  to  disregard  the  penalty  altogether,  but  will  give  inter- 
est upon  it  as  damages  for  the  detention  of  the  debt,  which  is  refused  by  the 
English  courts  of  law.  Even  this  departure  from  the  stringent  English  rule 
will,  however,  in  most  cases,  permit  of  the  creditor's  recoveriDg  his  whole 
debt,  principal  and  interest,  for  the  penalty  of  the  bond  with  interest  will 
usually  be  large  enough  to  include  this  amount. 

The  English  equity  courts  recognize  the  justice  of  giving  the  creditor  the 
interest  upon  his  principal,  though  it  exceeds  the  penalty  of  the  bond,  and 
would  do  so  when  he  comes  there  for  relief,  except  that  they  must  follow  the 
law,  and  cannot  allow  him  to  recover  more  in  their  courts  than  he  can  in  the 
common-law  courts.  But  when  the  obligor  comes  in  for  relief  from  his  bond 
or  obligation,  these  courts,  having  exclusive  jurisdiction  in  this  case,  show 
their  appreciation  of  the  real  merits  of  the  controversy,  and  compel  him  to 
pay  principal  and  interest,  upon  the  maxim  that  he  who  seeks  equity  must  do 
equity.  The  equity  courts  of  this  country,  being  equally  untrammeled  by  the 
forms  and  fictions  of  the  law  courts,  meet  the  question  squarely  upon  its 
merits,  and,  as  we  have  seen,  regard  the  penalty  of  the  money  bond  as  hav- 
ing lost  its  function,  and  decree  the  full  amount  of  principal  and  interest: 
Long  V.  Long,  16  N.  J.  Eq.  59;  TazewU  v.  Saunders,  13  Gratt.  368. 

This  principle  of  allowing  interest  as  damages  for  the  detention  of  money 
prevailing  in  American  jurisprudence,  is  by  the  weight  and  majority  of 
American  authorities  given  a  much  broader  scope  and  effect,  and  is  applied 
with  similar  force  to  bonds  given  as  security  for  the  performance-of  covenants 
or  with  collateral  conditions,  and  if  the  damages  upon  the  breach  of  the  bond 
equal  or  exceed  the  amount  of  the  penalty,  interest  may  be  given  upon  the 
penalty  as  damages  for  the  detention  thereof,  similarly  as  in  the  case  of  bonds 
for  the  payment  of  money  only;  and  also,  as  in  the  case  of  money  bonds,  the 
amount  of  the  recovery  cannot  exceed  the  penalty  and  interest:  Carter  y. 
Carter^  4  Day,  30;  S.  C,  4  Am.  Dec  177  (annuity);  Warner  v.  Thurh,  16 
154  (replevin);  Bank  qf  Brighton  v.  SmUh,  12  Allen,  243,  261  (faithful 
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performance  of  duties);  Carter r.  Thorn,  18  B.  Hon.  613»  020  (gnardiaa);  Staii 
▼.  Wat/man,  2  Qill  &  J.  281;  Leightonv.  Brown,  88  liass.  616  (replevm);  Wpnum 
r.Robinaon,  73  Me.  384  (replevin);  MarduxUr.  Minier,  43  Miss.  666  (injnncticKi); 
Judge  qf  Probate  v.  Heydock,  8  K.  H.  491  (administrator);  TreadweU  v.  Me- 
Keel,  2  Johns.  Gas.  340  (bail  bond);  Inmranee  Co,  ▼.  Seckel,  8  FhiU.  92;  Ora- 
ham  ▼.  Sictham,  2  Teates,  32;  S.  0.,  1  Am.  Dec  328  (covenant  to  bny  stock 
at  stipulated  price);  WalcoU  ▼.  Harris,  1  E.  1. 404  (bond  to  convey);  WUSamt 
V.  Willaon,  1  Vt.  266  (indemnity);  Bank  qf  United  States  v.  MagUl,  I  F^um^ 
669  (covenant);  UnUed  States  v.  HUls,  4  CM.  618  (official);  Umied  States  v. 
Arnold,  1  GaU.  348,  360;  S.  G.  affirmed,  0  Cranch,  104  (revenne);  Perit  v. 
WalUs,  2  DalL  252  (bond  to  convey);  United  States  v.  Curtis,  100  U.  S.  119. 
The  principle,  in  its  broader  scope,  is  aptly  stated  in  Van  Rennssalaer  v. 
Jewett,  2  N.  Y.  140,  which  was  not  a  bond  case,  but  an  action  for  damages 
for  a  breach  of  a  covenant  to  pay  rent»  aa  follows:  "  Whenever  a  debtor  is  in 
default  for  not  paying  money,  delivering  property,  or  rendering  aervioes  in 
pursuance  of  his  contract,  justice  requires  that  he  should  indemnify  the  cred- 
itor for  the  wrong  which  has  been  done  him;  and  a  just  indemnity,  though 
it  may  sometimes  be  more,  can  never  be  less,  than  tiie  specified  amooni  of 
money,  or  the  value  of  the  property  or  services  at  the  time  they  should  have 
been  paid  or  rendered,  with  interest  from  the  time  of  the  default  until  the 
obligation  is  discharged.  And  if  the  creditor  is  obliged  to  resort  to  the  courta 
for  redress,  he  ought,  in  all  such  cases,  to  recover  interest  in  addition  to  the 
debt,  by  way  of  damages."  See  also  Wjpnan  v.  Bobinson,  73  Me.  387;  Braiih 
ard  V.  Jones,  18  N.  T.  37. 

These  authorities  which  hold  that  interest  upon  the  penalty  is  recovenUa 
in  actions  upon  bonds  for  the  performance  of  covenants,  and  with  collateral 
conditions,  very  generally  regard  the  penalty  as  becoming  a  debt  due  at  the 
time  when  the  obligors  are  in  default  and  are  liable  in  the  amount  of  tha 
penalty,  and  permit  interest  to  be  computed  upon  it  from  that  time  as  dam- 
ages for  the  detention  of  money  due:  Bank  qf  United  States  v.  JlfagUl,  1 
Paine,  669;  Carter  v.  Carter,  4  Day,  30;  S.  0.,  4  Am.  Dec.  177;  McDowea 
V.  Caldwell,  2  McCord  Ch.  43;  S.  G.,  16  Am.  Dec.  635;  Bramard  v.  Jones, 
18  N.  Y.  37;  Wyman  v.  Robinson,  73  Me.  387;  Carter  v.  Thorn,  18  K  Mon. 
613;  Judge  of  Probate  v.  Heydock,  8  N.  H.  491,  and  other  cases  cited  supra. 
As  to  the  time  from  which  interest  is  computed,  see  n\fra,  A  claim  should  be 
made  in  the  declaration  for  damages  for  the  detention,  for  where  a  jury  is 
called  upon  to  assess  the  damages  for  breaches  assigned  in  the  condition  of 
a  oollateral  bond,  and  are  wholly  unauthorized  by  the  issnes  to  find  damages 
for  the  detention  of  the  debt,  the  recovery  must  be  limited  to  the  penalty  of 
the  bond:  State  v.  Wayman,  2  GiU  &  J.  281. 

In  view  of  the  foregoing  reasons  and  authorities,  it  is  to  be  concluded  that 
the  distinction  made  by  some  decisions  between  money  bonds  and  bonds 
with  other  conditions,  with  regard  to  the  allowance  of  interest  upon  the 
penalty,  is  not  well  taken,  and  that  interest  is  recoverable  upon  the  penalty 
of  bonds  given  to  secure  the  performance  of  covenants  or  with  collateral 
conditions,  as  well  as  upon  the  penalty  of  bonds  for  the  payment  of  money 
only. 

Comitputation  and  Extent  qfBecovery  qf  Interest  upon  Bond  to  Secure  Covenants, 
and  with  Collateral  Conditions,  — Though  the  actual  damages  may  be  greater, 
the  recovery  upon  the  bond  cannot  exceed  the  penalty  with  interest:  Carter 
V.  Carter,  4  Day,  30;  S.  G.,  4  Am.  Dec  177;  Carter  v.  Thorn,  18  R  Mon. 
513,  619,  620;  Wyman  v.  Robinson,  73  Me.  384;  Marshall  v.  Minter,  43  Miak 
666;   WiOiams  v.  WiUson^  1  Vt.  266.    And  on  the  other  hand,  in  the  caae  d 
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an  mjnnction  bond,  though  interest  may  be  allowed  npon  the  penalty  from 
the  date  of  the  dissolntioii  of  the  injnnetion,  the  whole  amount  of  the  re- 
oovery  cannot  go  beyond  the  principal  and  interest  of  the  judgment  the 
enforcement  of  which  was  restrained  by  the  injunction:  Marshall  v.  MinUrt 
wprcu  So  in  the  case  of  a  replevin  bond,  the  penal  sum  with  interest  may  be 
recovered,  provided  the  actual  damages  amount  to  so  much:  Warner  v. 
Thurh,  15  Mass.  154. 

The  penalty  forms  a  principal  upon  which  interest  is  computed  only  when 
there  is  a  forfeiture  of  the  penalty:  Carter  v.  Carter,  4  Day,  90;  S.  O.,  4 
Am.  Dec.  177;  or  when  the  amount  of  actual  damages  resulting  from  the 
breach  of  the  condition  of  the  bond  equals  or  exceeds  the  amount  of  the  penal 
sum:  Ivea  v.  Merdumtt^  Bank,  12  How.  164;  WaMngton  County  Ina.  Co,  v. 
Ooltfm,  26  Conn.  42;  Carter  v.  Thorn,  18  B.  Mon.  613,  619,  620;  Warner  v. 
Tkurh,  15  Mass.  154;  Bank  qf  Brighton  v.  Smith,  12  Allen,  243,  251;  Insur- 
tmee  Co,  v.  Seekel,  8  Fhila.  92. 

On  the  other  hand,  when  the  damages  are  less  than  the  penalty,  interest  ia 
computed  on  them,  it  is  said,  until  the  amount  equals  the  penalty:  Bank  of 
Brighton  v.  Smith,  12  Allen,  243,  261.  No  reaaon  is  perceived,  however,  why 
the  same  rule  should  not  obtain  here  that  prevails  in  the  case  of  money 
bonds,  namely,  that  interest  be  computed  upon  the  actual  damages,  when 
they  are  less  than  the  penalty,  nntil  principal  and  interest  amount  to  the  sum 
of  the  penalty  and  interest;  for  this  sum  is  the  limit  of  recovery,  and  may  as 
well  serve  as  a  limit  when  the  damages  are  lees  as  when  they  are  more  than 
^e  penalty.  The  rule  of  the  law  courts  will  be  observed,  of  course,  and 
when  the  actual  damages  and  interest  amount  to  the  penalty,  the  remaining 
interest  will  be  awarded  in  the  form  of  interest  upon  the  penalty. 

Di^riNcnoN  Taksn  bt  Somx  Authoritibs  brtween  Pringifal  4ia> 
SiTRSTiES.  — Another  distinction  is  maintained  by  a  very  considerable  num- 
ber of  authorities  between  the  principal  and  sureties  upon  a  penal  bond;  and 
though,  as  to  the  former,  it  is  admitted  that  interest  upon  the  penal  sum  is 
recoverable,  as  to  the  latter  the  doctrine  that  the  obligation  of  the  surety  is 
wtrietiseimi  juris  is  invoked,  and  it  is  therefrom  concluded  and  maintained 
that,  as  to  him,  the  penalty  is  the  absolute  limit  of  recovery,  beyond  which 
it  ia  impossible  to  go  even  for  the  purpose  of  awarding  interest  thereon:  Leg^ 
gett  V.  Humphries,  21  How.  75;  MeOiU  v.  Bank,  12  Wheat.  514;  Laiortnce  v. 
United  States,  2  McLean,  581;  Anstg  v.  Mock,  8  Ala.  444,  452;  Seamans  v. 
White,  8  Id.  656  (but  see  Tyson  v.  Sanderson,  45  Id.  364);  McCoy  v.  Elder,  2 
Blackf.  183;  State  v.  Sandusky,  46  Mo.  377;  Pitts  v.  Tilden,  2  Mass.  118  (but 
aee  Harris  v.  Clap,  1  Id.  308;  S.  C,  2  Am.  Dec  27);  Bank  qf  Brighton  v. 
Smith,  12  Allen,  243,  251;  Clark  v.  Bush,  3  Cow.  151,  158  (this  case  is  fol- 
lowed in  FairUe  v.  Lawson,  6  Id.  424,  and  Rayner  v.  Clark,  7  Barb.  581;  and 
see  Mower  v.  Kip,  6  Paige,  88;  S.  0.,  29  Am.  Dec.  748,  751;  and  ia  overruled 
in  Brainard  v.  Jones,  18  N.  Y.  37,  which  case  settles  the  law  in  New  York 
in  favor  of  allowing  interest  on  the  penalty  against  sureties;  but  see  also 
JHekeraon  v.  Cook,  3  Duer,  324);  State  v.  Blakemore,  7  Heiak.  638,  667. 

It  is  true  as  a  general  principle  of  law  that  a  surety  is  not  liable  beyond  the 
penalty  of  his  bond  which  he  has  fixed  as  the  limit  of  his  liability:  White  v. 
Sedfy,  1  Doug.  49;  Ex  parte  Rushforth,  10  Yes.  409;  Farrar  v.  UnUed  States, 
5  Pet.  372;  AUen  v.  Orider,  24  Ark.  271;  Ward  v.  Buell,  18  Ind.  104;  S.  C, 
81  Am.  Dec.  349;  Mower  v.  Kip,  6  Paige,  88;  S.  0.,  29  Am.  Dec.  748,  751; 
State  V.  PoXk,  14  Lea,  1;  and  that  the  principal  may  sometimes  be  liable  in  a 
greater  sum  than  the  sureties.  Such  may  be  the  case  upon  the  breach  of 
flffioial  bonds  and  other  bonds  for  the  faithful  performance  of  duties  where 
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the  principal  will  be  liable  in  the  full  amount  of  iaalnre  or  defalcation  thoo^li 
it  exceed  the  penalty  of  the  bond:  See  Farrar  ▼.  United  States,  5  Pet  372;  and 
this  sometimes  occnrs  where  the  actnal  damages  resulting  from  the  breadi  of 
a  covenant  are  greater  than  the  penal  sum  of  the  bond:  Note  to  Orakam  v. 
Bickftanif  I  Am.  Dec.  339.  But  interest  upon  the  penalty  as  damages  for  the 
detention  thereof  is  not  to  be  regarded  as  a  portion  of  the  damages  witli 
respect  to  which  the  surety  has  restricted  his  liability.  This  is  a  damage 
which  the  surety,  by  his  own  default,  causes  the  obligee  to  suffer.  He 
may  save  himself  from  liability  for  interest,  and  the  obligee  from  the  damage 
of  detention  or  delay,  by  pajring  the  amount  in  which  he  is  liable  immediately 
upon  its  becoming  due  from  him.  If  he  fails  to  do  so,  this  is  a  defaalt  ooi* 
side  of  the  restrictions  and  stipulations  of  the  bond,  and  creates  a  liability 
additional  to  that  therein  contained.  And  therefore  to  hold  the  surety  liable 
for  damages  for  detention,  that  is,  for  interest  upon  the  penalty  (ife  bdng 
understood,  of  course,  that  the  damages  accruing  from  the  breach  of  the  con- 
dition of  the  bond  equal  or  exceed  the  penalty),  is  no  more  an  infringement 
.  of  the  rule  that  the  penalty  is  the  limit  of  his  liability  than  is  the  aUowsnee 
of  costs  against  him  in  addition  to  the  penal  sum;  "for  costs  are  as  much  of 
the  nature  of  a  penalty  as  interest  is  when  interest  is  allowed  as  damages": 
Wyman  v.  RoHnraon^  73  Me.  388,  per  Peters,  J.;  and  costs  are  allowed  as  a 
matter  of  course:  Branaeombe  v.  Scarbroughf  6  Ad.  &  E.,  N.  S.,  13;  State  y. 
Homey,  44  Wis.  615,  621.  This  is  the  view  taken  by  the  majority  and  weight 
of  authority;  it  is  supported  by  the  better  reason,  and  therefore  the  distinc- 
tion above  adverted  to  between  principal  and  surety  must  be  regarded  as 
not  well  taken:  United  States  v.  HilU,  4  Cliff.  620,  621  (official  bond);  Tk 
Wanata,  95  U.  S.  612;  Ivee  v.  Merchants*  Bank,  12  How.  164  (appeal);  Tyton 
V.  Sanderson,  45  Ala.  364  (guardian);  Washington  Couniif  Ins.  Co.  v.  Cofton,  26 
Conn.  42  (faithful  performance  of  duties);  Weatbrock  v.  Moore,  59  Oa.  204 
(payment  of  judgment  recovered);  Hughes  v.  ffjdb&jf,  11  B.  Mon.  202  (injunc- 
tion); Carter  v.  Thorn,  18  Id.  613  (guardian);  Wyman  ▼.  RMnaon^  73  Me.  3S1 
(replevin);  Maryland  v.  Wayman,  2  Gill  &  J.  279;  Harris  v.  Clap,  1  Mass.  30B; 
8.  C,  2  Am.  Dec.  27  (to  pay  award);  Bank  qf  Brighton  v.  SmSOi,  12  Allen, 
243,  251  (faithful  performance  of  duties);  Stale  v.  Sandusky,  46  Mo.  377  (pay- 
ment of  money);  Long  v.  Long,  16  N.  J.  Eq.  59  (payment  of  money);  Tread- 
well  V.  McKeel,  2  Johns.  Cas.  340  (bail  bond);  Mower  v.  Kip,  6  Paige,  88; 
S.  C,  29  Am.  Dec.  748,  751  (payment  of  money);  Brakward  v.  Jones,  18  N.  Y. 
85  (replevin);  in  this  case  Comstock,  J.,  says:  "We  have  not  overlooked 
other  cases  in  this  state,"  etc,  but  they  were  not  well  considered,  etc;  Pent 
V.  WaUia,  2  Dall  252  (payment  of  money);  Clark  v.  WUHnson,  59  Wis.  543. 

The  principle  which  we  have  previously  spoken  of,  and  which  awards  in- 
terest upon  the  penal  sum  as  damages  for  its  detention,  obtains  in  the  case  of 
sureties  equally  as  in  the  case  of  principals;  for  there  is  no  reason  why  the 
former  should  be  relieved  from  the  operation  of  the  rule,  which  is  an  emi- 
nently just  one,  and  quite  general  in  its  application:  Brainard  v.  Jones,  18 
N.  Y.  37;  Perit  v.  WalUs,  2  DalL  252.  As  is  said  per  Comstock,  J.,  in  ^ni«i- 
ard  V.  Jones,  supra:  **  It  may  be  a  reasonable  doctrine  that  a  surety  who  has 
bound  himself  under  a  fixed  penalty  for  the  payment  of  money,  or  some  other 
act  to  be  done  by  a  third  person,  has  marked  the  utmost  limit  of  lus  own  lia- 
bility. But  when  the  time  has  come  for  him  to  discharge  that  liability,  and 
he  neglects  or  refuses  to  do  so,  it  is  equally  reasonable  and  altogether  jost 
that  he  should  compensate  the  creditor  for  the  delay  which  he  has  intexposed. 
The  legal  measure  of  this  compensation  is  interest  on  the  sum  which  he 
ought  to  have  paid  from  the  time  when  the  payment  was  due  from  him.** 
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So  Peters,  J.,  in  the  late  case  of  Wjpjian  v.  Rcbinaon,  73  Me.  387:  "  It  is  com- 
monly said  that  the  damages  camiot  exceed  the  penalty  of  a  bond.  Rightly 
tmdexBtood,  the  statement  is  tme.  But  what  is  the  penalty  in  a  bond  for  the 
payment  of  damages  ?  It  is  the  amount  which  the  obligors  agree  to  pay,  if 
the  whole  penalty  be  needed  for  the  purpose,  for  the  damages  sustained  by 
the  obligee  by  a  breach  of  the  bond,  the  amount  to  be  paid  as  soon  as  the 
breach  occurs.  The  obligee  is  to  have  the  penalty  at  a  particular  and  defi- 
nite time.  Immediately  upon  a  breach  of  the  bond  the  penalty  is  due  to  him. 
If  he  gets  it  then,  he  gets  what  the  contract  provides;  if  he  gets  it  later,  he 
gets  less  than  what  the  contract  provides.  I^  then,  the  penalty  be  paid  after- 
the  breach,  interest  should  be  added  for  the  detention  of  the  penalty,  to 
make  it  equivalent  to  a  payment  at  the  date  of  the  breach.  After  the  pen- 
alty is  f  orf eitedy  it  becomes  a  debt  due.  The  sureties  then  stand  in  the  rela- 
tion of  principals  to  the  obligee,  owing  him  so  mnoh  money  then  due.  To 
ascertain  the  precise  sum  may  require  calculation,  — but  that  is  certain  which 
<aui  be  made  certain.  The  rule  common  to  contracts  generally  applies:  that 
where  money  is  due  and  there  is  a  de&ult  in  payment,  interest  is  to  be  added 
as  damages.  The  defendants  should  p^y  damages  for  detaining  damages 
which  they  bound  themselves  to  pay  at  a  prior  date.  The  penalty  of  tiie 
bond  is  payable  because  the  principal  did  not  fulfill  his  obligation;  the  inter^ 
est  is  the  penalty  upon  the  sureties  for  not  fulfilling  theirs,  ** 

Vbou  What  Tdcb  Jimaxgp  is  to  bx  Comfutxd  is  a  very  important 
question,  and  one  upon  which  the  authorities  are  not  in  nnison.  Interest  is 
undoubtedly  to  be  compnted  from  the  time  when  the  sum  becomes  due  and 
the  defendant  was  in  default:  Brtdnard  v.  Jones,  18  N.  T.  37.  One  line  of 
authorities  hold  that  this  time  dates  from  the  demand  made  upon  the  obligees: 
Lyon  V.  Clarky  8  Id.  157;  Mower  v.  Kip,  6  Paige,  88;  S.  0.,  29  Am.  Dec  748» 
751;  Maryland  v.  Wayman,  2  Gill  &  J.  279;  Leighion  v.  Brown,  98  Mass. 
616;  Waieott  v.  Harris,  1  R.  I.  404;  and  if  there  has  been  no  demand  made, 
and  no  acknowledgment  on  the  part  of  the  snretv  that  the  sum  claimed  is 
doe,  then  interest  runs  from  the  commencement  of  the  suit  on  the  bond,  that 
is,  from  the  date  of  the  writ,  this  being  a  demand:  Bank  qf  UnUed  States  v« 
MagiU,  1  Paine,  661;  It/es  v.  Merchants'  Bank,  12  How.  164;  United  States  v. 
HiOs,  4  ClifiE;  618;  Warner  v.  Tkurlo,  15  Mass.  154;  Bank  qf  Brighton  v.  Smith, 
12  Allen,  243,  251;  Simmonsy.  Ahny,  103  Mass.  36;  Biyyd  v.  Boyd,  1  Watts, 
365;  Ufdted  States  v.  CurUs,  100  U.  &  119.  The  attitude  of  these  authori- 
ties will  appear  from  an  examination  of  the  case  of  Ives  v.  Merchants*  Bank, 
12  How.  165.  The  ease  was  an  action  of  debt  upon  an  appeal  bond  where 
the  amount  of  damages  adjudged  in  the  appellate  court  exceeded  the  penal 
snm  of  the  bond.  And  it  was  said  that  the  judgment  was  conclusive  against 
the  principal  of  the  bond,  and  equally  conclusive  of  the  fact  that  the  surety 
was  bound  to  pay  it  to  Ihe  extent  of  the  penal  sum;  and  "this  amount  was 
due  by  the  bond,  which  could  have  been  at  once  enforced  by  suit,  and  if  the 
supreme  court  had  been  vested  with  power  to  render  jud^^ent  against  the 
surety  on  the  appeal  bond,  as  is  the  case  in  some  of  the  states,  no  reason 
would  seem  to  exist  why  the  bonds  should  not  bear  interest  from  the  date  of 
judgment  in  the  supreme  court  against  the  surety  as  well  as  against  the  prin- 
cipal But  as  Ives  only  guaranteed  the  payment  of  damages,  and  it  was  a 
duty  imposed  on  the  principal  to  pay  the  entire  judgment,  the  moderate 
rule  has  been  appUed  of  requiring  interest  from  the  time  that  demand  of 
payment  was  mside  by  suit;  a  rule  now  so  generally  established  in  similar 
cases  by  state  courts  of  high  authority  that  this  court  could  not  violate  it 
without  manifest  impropriety." 
AM.  Dia  Vol.  LXXXVU-48 
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The  other  line  of  aathorities  permit  the  compatition  of  interest  from  the 
time  of  the  breach  of  the  condition  of  the  bond,  inespeetiTe  of  any  demaiul 
made:  (Tniied  Biate$  t,  AmM,  1  Gall.  348^  360;  affirmed  in  9  Craach,  104; 
TpBon  V.  Sanderson,  45  Ala.  364;  Oofier  ▼.  Carter,  4  Day,  30;  S.  C,  4  Am. 
Dec.  177;  WaddngUm  County  Ine.  Co.  v.  CoUon,  26  Conn.  42;  Carter  ▼.  Tkon, 
18  B.  Mon.  613;  Wyman  v.  RciNnBon,  73  Me.  384;  Ilarria  v.  Clap,  1  lla& 
808;  S.  G.»  2  Am.  Dec.  27;  Brainard  ▼.  Jones,  18  N.  Y.  36;  Inamramoe  Co.  ?. 
BecheU  8  Fhila.  92;  Pent  v.  Wallit,  2  DalL  252.  Thna  npon  an  injnnc&a 
bond  interest  may  be  computed  npon  the  penalty  from  the  time  of  the  dkath 
Intion  of  the  injunction,  that  being  the  time  of  the  breach:  Hftghee  v.  Wid^ 
l\ff,  11  K  Mon.  202;  MarehaU  v.  MhUer,  43  Mias.  666;  upon  a  bond  for  the 
faithful  performance  of  duties  by  an  officer  of  a  corporation,  from  the  time 
when  the  officer  failed  to  pay  over  the  moneys  received  by  him;  Waehmgkm 
County  Ine.  Co.  v.  CoUon,  26  Conn.  42;  upon  a  guardiaa'a  bond,  from  the  date 
of  the  rendition  of  a  judgment  ascertaining  the  sum  due  from  the  guardian: 
Tyson  v.  Sanderson,  46  Ala.  364;  or  where  it  is  the  duty  of  a  guardian  to  pay 
his  ward  the  money  in  his  hands  upon  his  attaining  hxB  majority,  his  failme 
to  do  so  is  a  breach  of  the  condition  of  his  bond:  Carter  ▼.  Thorn,  18  B.  Moo. 
613,  620;  npon  an  administrator's  bond,  from  the  date  of  the  settlement  of 
his  account  and  the  finding  of  a  balance  in  his  hands,  and  an  order  to  him  to 
pay  it  over:  Judge  qfProbcOe  v.  Heydoek,  8  K.  H.  491;  npon  a  replevin  bond, 
from  the  rendition  of  the  judgment  in  the  replevin  suit:  Brainard  v.  Jones, 
18  N.  Y.  36;  Wyman  v.  Bobinson,  73  Me.  390  (in  Warner  v.  Thmrio,  15 
Mass.  154,  it  is  hdd  that  interest  cannot  be  computed  except  from  the  oom- 
mencement  of  suit  upon  the  bond;  this  case  is  one  of  the  first-mentioned 
class  of  authorities);  upon  a  bond  to  convey,  from  the  time  of  the  failure  to 
convey:  Perit  v.  Wallis,  2  Dall.  252. 

This  second  class  of  authorities  seems  to  rest  upon  the  beet  reason.  Then 
is  no  reason  why  a  demand  should  be  required  in  the  case  of  obligations  by 
specialty  any  more  than  in  the  case  of  any  other  class  of  obligations.  It  may 
be  very  proper,  in  some  cases,  to  require  demand  before  interest  should  be- 
gin to  run,  as  where  the  surety  cannot  otherwise  become  aware  of  the  breach: 
See  United  States  v.  Ilills,  4  Cliff.  618.  But  ordinarily  both  the  sureties  and 
their  principals  are  equally  well  informed  as  to  the  date  of  the  breach,  and  if 
not,  it  is  their  duty  to  be  informed,  and  they  are  negligent  in  not  looking 
out  for  their  own  interests,  since  Dy  a  tender  at  the  time  of  the  amount  dne^ 
or  of  the  penalty,  if  the  damages  amount  to  so  much,  they  may  save  them- 
selves from  liability  for  interest.  In  WyTnan  v.  Bobmson,  73  Me.  390,  it  is 
said:  "In  some  cases  courts  appear  to  have  been  reluctant  to  allow  the  inter- 
est to  commence  before  the  date  of  the  writ  upon  the  penal  bond.  But  why 
not,  logically,  from  the  default  as  weU  as  from  the  date  of  the  writ  7  Inter- 
est is  allowable  from  the  date  of  a  writ  only  because  a  defendant  is  oonsid- 
ered  in  default  from  that  date.  Why  not  to  be  reckoned  from  an  eftrlier 
date  if  the  default  antedates  the  writ  ?  ....  Of  course,  there  may  be  in- 
stances where  the  penalty  is  not  due  till  demanded,  and  bringing  the  aotian 
may  bo  the  first  demand.  But  in  the  case  now  presented  for  our  opinion 
[debt  upon  a  replevin  bond]  a  breach  is  evidenced  by  the  judgment  in  a  previ* 
ouH  action.  The  sureties  knew  then  as  well  as  now  just  what  their  obliga- 
tion consisted  of":  Wynian  v.  Bobinson,  73  Me.  387,  390.  It  is  aLM>  to  bo 
remarked  that  the  former  class  of  authorities  depend  almost  wholly  npon 
precedent,  and  not  upon  principle. 

Wherf  Interest  is  Denied  in  Qbnkral  beyond  Penaltt  there  abm 
Some  Excefiiuns  to  Uulb.     One  exception  we  have  already  adverted  to» 


^ 
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where  equity  compels  the  obligor,  when  he  is  a  oomplaixiaat,  4o  do  equity, 
and  pay  the  full  amount  of  principal  and  interest. 

CredUor  having  Ttoo  Securities,  Bond  and  Mortgage,  may,  if  he  resorts  to  his 
mortgage,  recover  interest  beyond  the  penalty  of  the  bond,  even  in  England: 
Cktrhe  v.  Lord  Abingdon,  17  Ves.  106;  Haie  v.  ITiamaB,  1  Vem.  351;  Kerwam 
V.  Blake,  4  Brown  Pari.  C.  532;  PiUey.  TUden,  2  liamL  118;  Mowerr.K^,^ 
Paige,  88;  S.  C,  29  Am.  Dec  748. 

So  tohere  Judgment  is  Obtained  /or  Penalty  of  the  band,  and  an  action  ia 
broaght  upon  ^e  judgment,  interest  may  be  recovered  in  damages  bejond 
the  penalty  of  the  bond:  Clarhe  v.  SeUm,  6  Ves.  411;  McChure  v.  Dunkm,  1 
East,  436;  Smith  v.  Vanderhoet,  1  McOord,  328;  S.  0.,  10  Am.  Dec.  674;  Ban- 
Bail  v.  Taylor,  1  McCord,  503, 511.  And  it  is  held  that,  in  an  action  upon  the 
bond,  where  the  damages  have  been  assessed  to  the  whole  amount  of  the  pen* 
alty,  execution  may  be  levied  for  the  interest  accruing  thereon  after  the  ren- 
dition of  the  judgment:  State  v.  WyUe,  2  Strob.  114. 

So  where  Judgment  ia  Rendered  by  DefauUt  in  an  action  of  debt  on  a  penal 
bond,  interest  may  be  taxed  by  way  of  damages  beyond  the  penalty:  BVuk- 
mart  v.  FUmyng,  7  Term  Rep.  446;  Holdipp  v.  Otway,  2  Saond.  107;  MofaXt 
T.  Barnes,  3  Gaines,  49,  note  a. 


Dann  v.  Cudney. 

[18  HICRIOAM.  289.] 

Mabbizd  Wouan  is  Estopped  from  Assb&tino  hbb  Titlx  to  horse  whioh 
belonged  to  her,  and  which  her  husband  sold  without  her  authority,  if 
she  was  informed  of  the  sale  before  payment  was  made,  and  had  ample 
opportunity  to  give  the  purchaser  notice  of  her  rights,  but  failed  to  do  so 
until  after  he  had  made  payment  to  the  husband. 
MAwitTKn  Woman  Sitdto  in  Tboysr  fob  Hobsx  Sold  bt  hkb  Husband 
to  the  defendant,  without  her  authority,  may  be  asked  on  cross  •examina- 
tion as  to  her  failure  to  give  the  purchaser  notice  of  her  rights,  sh* 
having  testified  in  chief  that  the  horse  belonged  to  her,  and  that  she  had 
never  sold  it  nor  authorized  her  husband  to  sell  it. 
(^  Instbuction  will  not  bx  Pbonounosd  Ebbonbous,  as  Tkndino  to  Mnr- 

?  LEAD  JiTBT,  where  the  record  does  not  purport  to  give  the  whole  of  it^ 

>  notwithstanding  the  portion  given  is  misleading. 

Tbover  for  the  conversion  of  a  horse.    The  plea  was  tho 
general  issue,  with  notice  of  special  matter.    The  opinion 
i         states  the  case. 

0 

f  Bj  Court,  Chbistianct,  J.    This  was  an  action  of  trover, 

brought  by  defendant  in  error,  who  was  a  married  woman,  for 

^^  the  wrongful  conversion  of  a  horse.  She  had  allowed  her  bus* 
band  to  use  the  horse,  and  he  had  driven  him,  with  his  own, 

!'         from  Canada  to  East  Saginaw,  about  the  1st  of  November, 


John  B.  DiUinghamj  for  the  plaintiff  in  error, 
if.  Jodin^  for  the  defendant  in  error. 
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1862,  where,  within  two  days  after,  he  sold  this  and  the  other 
horse  to  one  John  Sevenoakes,  who,  on  the  twelfth  day  of  the 
same  month,  executed  a  chattel  mortgage  of  the  horse  to  Dann, 
the  defendant  below,  tinder  which  Dann  subsequently  (but 
how  soon  does  not  appear)  took  possession,  which  is  the  con- 
yersion  complained  of. 

The  wife  had  never  given  her  husband  any  previous  author- 
ity to  sell  the  horse;  but  being  with  her  husband  at  East  Sagi- 
naw, they  both  went,  the  next  morning  after  the  sale,  to  the 
house  of  Sevenoakes,  and  took  breakfast;  and  while  on  the  way 
to  the  house  for  that  purpose,  the  husband,  she  says,  told  her 
he  had  sold  the  horse  to  Sevenoakes.  She  was  then  asked  by 
the  defendant  whether,  at  any  time  between  that  morning  and 
the  time  when  the  horse  was  taken  on  the  chattel  mortgage, 
ehe  informed  Sevenoakes  that  the  horse  was  her  pToperty^  and 
that  her  husband  had  no  right  to  sell  him. 

This  question  was  objected  to  on  the  part  of  the  plaintiff 
and  excluded  by  the  court.    The  testimony  already  given  by 
her  tended  strongly  to  show  that  she  had  a  good  opportunity 
to  have  given  this  notice  to  Sevenoakes  the  next  morning  after 
the  sale,  and  her  subsequent  testimony,  as  well  of  that  of  Sev- 
•enoakes,  tended  also  to  show  that  this  opportunity  continued 
for  weeks  afterwards,  and  there  was  no  evidence  of  a  contrary 
tendency.    Her  own  testimony  also  shows — and  there  seems 
to  have  been  no  dispute  about  the  fact — that  she  also  knew 
that  Sevenoakes  had  not  yet  paid  for  the  horse  at  the  time 
when  she  was  informed  of  the  sale.    Had  she  been  informed 
not  only  of  the  sale  of  the  horse,  but  that  he  had  been  paid  for, 
she  might  not,  perhaps,  have  been  bound  to  any  diligence  in 
making  known  her  right,  as  her  silence  might  not  then  lead 
the  purchaser  into  any  further  act  to  his  prejudice;  but  know- 
ing that  the  husband  had  assumed  to  sell  the  horse  as  his  own, 
under  circumstances  not  calculated  to  excite  any  suspicion  of 
his  right,  and  that  payment  had  not  yet  been  made,  she  must 
also  have  known  that  her  silence  would  still  leave  the  pur- 
chaser under  the  belief  that  the  horse  belonged  to  the  hus- 
band, and  that  he  was  at  liberty  to  pay  the  husband,  or  deal 
with  him  as  the  owner.    She  could  not,  then,  honestly  neglect 
any  fair  or  convenient  opportunity  to  give  early  notice  of  her 
right,  and  of  her  husband's  want  of  authority,  unless  she  in- 
tended to  be  bound  by  any  payment  which  might  be  made  to 
her  husband,  or  any  other  arrangement  the  purchaser  might 
make  with  him  in  the  mean  time.    She  must  have  known  that 
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payment  to  the  husband  would  be  the  natural  result  of  her 
neglect  to  give  the  notice.  And  if,  under  such  circumstances, 
she,  having  a  good  opportunity  to  give  the  notice,  yet  refrained 
from  giving  it  until  payment  had  been  made  to  the  husband* 
or  the  purchaser  had  parted  with  property  on  the  faith  of  the 
husband's  right,  she  should  be  bound  by  the  acts  of  her  hus- 
band, and  suffer  the  consequences  of  the  error  into  which  her 
neglect  had  led  the  purchaser;  and  to  allow  her  to  recover  the 
price  again,  after  the  purchaser  had  thus  paid  for  it,  would  be 
to  aid  her  in  the  commission  of  a  gross  fraud.  Under  such 
circumstances,  upon  every  principle  of  justice,  she  would  be 
as  much  estopped  as  if  she  had  stood  by  at  the  sale  without 
objection,  and  permitted  the  husband  to  sell  the  horse  as  his 
own. 

The  defendant  therefore  had  a  right  to  show  that  he  had 
thus  been  led  into  paying  the  husband  for  the  horse,  or  part- 
ing with  property  on  the  faith  of  the  husband's  right,  in  conse- 
quence of  her  negligence  in  giving  notice  of  her  rights  when 
she  had  a  fair  opportunity  to  do  so,  and  when  she  knew  that 
payment  had  not  been  made.  He  had  therefore  the  right  to 
go  fully  into  the  question  of  delay  in  giving  the  notice,  her 
opportunities  for  giving  it,  her  knowledge  that  payment  had 
not  been  made,  and  the  fact  of  his  paying  or  parting  with 
property  on  the  faith  of  the  husband's  right;  and  being  on 
cross-examination,  it  was  entirely  immaterial  which  of  these 
facts  he  should  show  first.  The  question  proposed  was  en- 
tirely legitimate  on  cross-examination,  as  she  had  testified  in 
chief  that  she  had  never  eold  the  horse,  nor  authorized  the 
husband  to  sell  him,  and  that,  if  she  had  her  rights,  the  horse 
would  still  have  been  in  her  possession.  The  court  therefore 
erred  in  overruling  the  question. 

It  is  clear,  from  the  subsequent  testimony  in  the  cause,  that 
this  error  was  calculated  materially  to  prejudice  the  defense, 
as  it  appeared  from  the  testimony  of  Sevenoakes,  which  was 
confirmed  by  that  of  the  husband,  and  which  was  not  dis- 
puted, that  during  the  time  to  which  the  question  referred, — 
that  is,  between  the  morning  when  she  was  informed  of  the 
sale  and  the  time  when  the  horse  was  taken  on  the  chattel 
mortgage, — Sevenoakes  did  actually  pay  the  husband  for  the 
horse  through  another  trade,  which  was  made  between  them 
about  the  twentieth  day  of  November,  and  the  note  the  hus- 
band had  taken  for  the  horse  was  given  up. 

As  the  record  does  not  purport  to  give  the  whole  charge,  we 
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cannot  say  it  was  enoneous.  The  charge,  as  a  whole,  may 
hare  been  in  accordance  with  the  principles  above  laid  down. 
But  if  the  whole  charge  is  stated  in  the  record,  it  was  inappli- 
cable to  the  case,  and  calculated  to  mislead  the  jury.  The 
jury  should  have  been  directly  told  that  if  they  should  find 
that  the  plaintiff,  having  notice  of  the  sale,  and  that  payment 
was  still  to  be  made,  neglected  to  give  notice  of  her  rights 
when  she  had  convenient  opportunity  to  do  so,  she  took  upon 
herself  the  risk  of  payment  being  made  to  the  husband  in  the 
mean  time;  and  if  they  should  find  that  the  purchaser  had^in 
good  faith,  continued  to  deal  with  the  husband  as  the  only 
party  in  interest,  and  had  paid  him  for  the  horse,  she  would 
*be  bound  by  the  acts  of  her  husband  as  if  they  had  been  done 
by  herself. 

The  judgment  must  be  reversed,  with  costs,  and  a  new  trial 
granted. 

CooLEY,  J.,  concurred. 

Martin,  0.  J.,  did  not  sit  in  this  case. 

Campbell,  J.,  dissented. 

WrrNEaa  mat  bb  Askbd  oh  Oross-bxaminatiok  to  Givb  nr  Diiail 

circumstances  Barroimding  fact  to  which  he  has  testified,  and  tending  to  dit- 
prove  its  existence:  PhilUpa  v.  Ehoell,  84  Am.  Dec.  373;  and  may  be  exam- 
ined f nUy  as  to  his  knowledge  touching  any  and  all  facts  material  to  the  case: 
Fralick  y.  Presley,  65  Id.  413,  and  note  418;  see  also  DcoAb  y.  Simma,  81  U 
462.  The  principal  case  is  cited  to  the  point  that  on  croes-examination  it  ia 
permissible  to  go  as  fully  into  the  subject  as  may  be  necessary  to  draw  from 
the  witness  all  he  may  know  concerning  the  transaction  about  which  he  haa 
testified  on  the  direct  examination,  and  to  put  before  the  jury  any  pertinent 
facts  which  will  hare  a  tendency  to  controYert  the  testimony  which  has  been 
given  by  the  witness  in  faYor  of  the  party  calling  him:  DetroU  and  MUwoMhdt 
R.  B.  Co.  Y.  Van  Steinburg,  17  Mich.  109;  Turner  v.  Cfrand  Rojpida^  20  Id. 
876. 

Mabbied  Woman  mat  bb  Estofped  by  fraudulent  representations,  or  by 
ooncealment,  as  to  her  separate  property:  Cra/oens  y.  Booth,  58  Am.  Dec.  112, 
and  note  114-117,  treating  this  subject  at  length;  Bradley  v.  Snyder,  58  Id. 
564,  and  note  569;  Wiseman  v.  Macy,  83  Id.  316,  and  note  318;  but  see 
Lowea  V.  DanieU,  61  Id.  448,  and  note  453;  Morrison  v.  WUson,  73  Id.  593^ 
and  note  599;  Oriffin  v.  Sheffield,  77  Id.  646,  note  651;  FaJiie  y.  Prtssey,  80 
Id.  401;  Keen  y.  Coleman,  80  Id.  524,  note  525.  The  principal  case  is  cited 
to  the  point  that  equity  recognizes  the  separate  existence  of  the  wife,  even 
under  all  the  disabilities  of  coYerture,  and  regards  her  as  a  rational  and  re- 
sponsible subject  of  its  jurisdiction,  entitled  to  its  protection  and  amenable 
to  the  decrees  of  a  court  of  conscience,  and  that  consequently  she  may  bind 
herself  by  means  of  equitable  estoppel:  RoaenUuil  y.  Mayhugh,  33  Ohio  St.  168. 
6o  where  a  wife  is  present  at  a  sale  of  personal  property  by  her  husband,  and 
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Maented  to  i^  this  ia  sufficient  to  cut  off  her  rights  where  her  written  con- 
sent is  not  necessary:  Hobnan  y.  OiUetie,  24  Mich.  416.  The  principal  case 
is  also  cited  to  the  point  that  where  a  creditor,  by  attaching  property  and  by 
his  representations,  leads  another  creditor  to  suppose  that  he  also  has  a  right 
to  attach  it,  and  he  does  so,  the  first  ia  estopped  as  against  him  from  there* 
after  claiming  that  he  himself  was  the  owner  of  it:  VamneUr  ▼.  OroBBman, 
42  Id.  468 

GlYINO    OR    BkFUSING     iNSTRUCnOlT    HOT    EZCEFTID    TO    K0&    FOBMINO 

Fakt  of  Rboobb  will  not  be  notioed  in  appellate  court:  Price  ▼.  State^  72 
Am.  Dec  196,  and  note  201. 


Ladub  v.  Dbtboit  and  Milwaukee  R  E.  Co* 

[18  MiCHIOAK,  880.] 
MOBTGAOB  OV  IiAlO)  Ck>NVBTB  Ko  TiTLE,  IiEOAL  OR  EQUIKABLI^  TO  MORT- 

OAOXi,  bat  the  title  remains  in  the  mortgagor  until  f  oredosoie  and  sale^ 
and  the  mortgage  ia  but  a  security  in  the  nature  of  a  speoifio  lien  for  the 
debt 

MORTGAOB   TO   SlOURS   FUTURB    AdVANCXS  WhIGH    IT    18    OmOirAL  WITH 

MoRTOAOKB  to  make  or  not  is  not  effectual  as  an  encumbrance  until  the 
advances  are  made,  and  constitutes  no  lien  for  advances  made  after  the 
mortgagor  has  conveyed  the  property  and  the  deed  has  been  recorded. 

RiooRD  OF  MoRTOAox  TO  Sbourb  FiTruRS  Abvanoss  WmoH  ARB  OmoirAL 
WITH  MoRTOAGXB  puts  a  purchaser  from  the  mortgagor  upon  notice 
only  as  to  such  advances  as  are  made  before  the  record  of  his  deed. 

MoBTQAOB  Instrumxnt  wiTHonT  Ant  Dbbt,  Liabiutt,  or  Oblioatiov 
Sbourbd  bt  It  can  have  no  present  legal  effect  as  a  mortgage  or  encum- 
brance upon  the  hind;  and  the  mere  recording  of  the  instrument  cannot 
make  it  such,  nor  have  any  greater  effect  than  to  put  a  purchaser  or  en* 
cumbrancer  upon  inquiry  as  to  whether  an  advance  has  been  made  or  a 
liability  incurred  for  which  it  may  stand  as  security. 

RlOORD  07  DXBD  FROM  MORTGAGOR  OV  MORTGAGE  TO  SbOURB  FuTURB  AD- 

YAKGES  which  are  optional  with  the  mortgagee  is  sufficient  notice  to  the 
latter  not  to  incur  further  liabilities  on  the  faith  of  the  mortgage,  and  the 
purchaser  is  under  no  obligation  to  give  the  mortgagee  actual  notice  of 
his  deed. 

Bill  in  equity  to  forclose  a  mortgage.  The  opinion  etatet 
the  case. 

G.  V,  N,  Lothrop^  for  the  complainant. 

H,  H.  EmmoTis  and  A.  Pond,  for  the  defendants. 

By  Court,  Chbibtiancy,  J.  The  mortgage  which  the  bill  in 
this  case  seeks  to  foreclose  was  executed  by  John  Ladue  to 
the  complainant  and  Francis  E.  Eldred,  composing  the  firm 
of  Ladue  and  Eldred,  on  the  fourth  day  of  August,  1852,  to 
eecure  and  indemnify  the  firm  against  any  indorsements 
which  might  be  made,  or  liabilities  to  be  incurred,  by  them 
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as  sureties  for  John  Ladue,  as  well  as  for  any  moneys  they 
might  advance  for  him,  according  to  the  condition  of  a  bond 
to  which  the  mortgage  was  collateral,  and  which  was  of  like 
effect.  There  was  nothing  in  the  papers  or  in  the  arrange- 
ment between  the  parties  which  bound  Ladue  and  Eldred  to 
make  any  advances  or  to  indorse  any  paper  for  John  Ladue, 
or  to  incur  any  liability  for  him;  nor  was  the  latter  bound  to 
accept  any  such  accommodation.  The  effect  of  the  arrange- 
ment was  that  such  advances  and  liabilities,  if  made  or  in- 
curred, would  be  purely  optional  on  the  part  of  the  mortgagees. 
This  mortgage  was  duly  recorded  on  the  day  of  its  date.  On 
the  ninth  day  of  May,  1853,  John  Ladue,  the  mortgagor,  sold 
and  conveyed  the  mortgaged  premises  to  Charles  Howard 
(through  whom  the  railroad  company  derive  their  title)  by 
warranty  deed,  which  was  duly  recorded  on  the  ninth  day  of 
July,  1853.  John  Ladue,  however,  remained  in  possession, 
using  the  premises  as  before,  until  his  death,  December  4, 
1854. 

No  claim  is  made  for  any  advances  made  by  Ladue  and 
Eldred  to  John  Ladue,  but  the  whole  claim  under  the  mort- 
gage is  based  upon  indorsements  made  for  him  by  the  mort- 
gagees, which  have  been  paid  by  Andrew  Ladue,  one  of  the 
complainants,  and  all  these  indorsements,  as  shown  by  the 
proofs,  were  made  some  time  after  the  sale  to  Howard  and 
the  recording  of  his  deed.  Whatever  indorsements  were  made 
prior  to  that  time  seem  to  have  been  taken  up  by  John  Ladue; 
and  it  does  not  satisfactorily  appear  by  the  evidence  that  any  of 
these  indorsements  made  since  the  recording  of  Howard's  deed 
were  made  in  renewal  of  paper  indorsed  by  them  previous  to 
that  time.  No  indorsements  made  prior  to  the  recording  of 
Howard's  deed  are  in  any  way  involved,  and  the  case  may 
therefore  be  considered  in  all  respects  in  the  same  light  as  if  no 
such  previous  indorsements  had  ever  been  made,  especially  as 
it  does  not  appear  that,  at  the  time  of  the  sale  to  Howard,  or 
the  recording  of  his  deed,  there  was  any  existing  unsatisfied 
indorsement,  or  any  subsisting  liability,  inchoate  or  otherwise, 
incurred  by  the  mortgagees  for  the  mortgagor 

The  mortgagees,  at  the  time  of  the  indorsements  in  ques- 
tion, had  no  notice  of  the  deed  to  Howard,  unless  the  record 
of  that  deed  is  to  be  considered  such  notice,  the  deed  having 
been  some  months  previously  recorded.  The  validity  of  the 
mortgage  as  between  the  parties,  for  any  amount  of  advances 
which  might  be  made  or  liabilities  incurred  under  it,  aftei 
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they  should  have  been  thus  made  or  incurred,  is  not  ques- 
tioned by  the  defendants;  nor  is  it  denied  that  the  record  of 
it  ivould  be  sufficient  notice  to  subsequent  purchasers  and 
encumbrancers  of  the  amount  which  the  mortgagees  might 
actually  have  advanced  or  indorsed  for  the  mortgagor;  or  in 
other  words,  the  amount  for  which  it  had  become  an  actual 
and  subsisting  security  at  the  time  when  the  question  of 
notice  of  the  mortgage  became  material, — which,  for  the  pur- 
poses of  this  case,  is  admitted  to  cover  the  period  fix>m  the 
purchase  by  Howard  down  to  the  time  of  the  recording  of  his 
deed,  the  record  of  which  is  claimed  to  be  notice  to  the  mort- 
gagees as  regards  any  advances  made  to  or  liabilities  incurred 
by  them  for  the  mortgagor  after  the  recording  of  the  deed. 
Nor  is  it  denied  that  if  the  mortgagees,  by  the  contracts  or 
arrangements  between  them  and  the  mortgagor  (to  secure 
which,  on  the  part  of  the  latter,  was  the  object  of  the  mort- 
gage), had  been  bound  to  make  advances  or  to  indorse  for  the 
mortgagor,  the  record  of  the  mortgage  would  have  been  full 
notice  to  Howard,  and  the  mortgage  would  have  been  good 
against  him,  though  the  advances  were  not  in  fact  made  or 
the  paper  indorsed  until  after  the  deed  to  him  and  actual 
notice  of  that  deed  to  the  mortgagees. 

The  defendants  also  admit  that  the  result  would  be  the  same 
under  this  mortgage,  as  to  any  advances  made  or  paper  in- 
dorsed by  the  mortgagees  for  the  mortgagor,  before  they  had 
actual  or  constructive  notice  of  the  sale  and  deed  to  Howard; 
but  they  insist  that,  as  there  was  not  at  the  time  of  Howard's 
purchase  or  the  recording  of  his  deed  any  debt  of  the  mort- 
gagor, or  any  liability  incurred  for  him  by  the  mortgagees,  ab- 
solute or  inchoate,  nor  any  obligation  on  their  part  to  incur 
such  liability,  the  mortgage  was  not  then  an  encumbrance  in 
fact  or  in  legal  effect;  that  it  could  only  become  such  from  the 
time  when  the  advances  or  indorsements  were  actually  made; 
and  it  being  optional  with  the  mortgagees  whether  they  would 
make  any  such  advances  or  indorsements;  and  the  indorse- 
ments being  made  subsequent  to  the  recording  of  Howard's 
deed,  the  mortgage  is,  in  legal  effect,  subsequent  to  the  deed, 
and  the  record  of  the  deed  was  notice  to  the  mortgagees  of 
Howard's  rights. 

The  first  question,  therefore,  for  our  determination  is.  What 
was  the  legal  effect  of  the  mortgage  (if  any)  upon  the  land  at 
ibe  time  of  the  recording  of  the  mortgagor's  deed  to  Howard? 

That  a  mortgage  in  this  state,  both  at  law  and  in  equity, 
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even  when  given  to  secure  a  debt  actually  subsisting  at  its 
date,  conveys  no  title  of  the  land  to  the  mortgagee  (especially 
since  the  statute  of  1843  taking  away  ejectment  by  the  mort- 
gagee), that  the  title  remains  in  the  mortgagor  until  fore- 
closure and  sale,  and  that  the  mortgage  is  but  a  security,  in 
the  nature  of  a  specific  lien,  for  the  debt,  has  been  already 
settled  by  the  decisions  of  this  court:  Dougherty  v.  RandaUy 
8  Mich.  581;  Caruthers  v.  Humphrey^  12  Id.  270;  and  Crif- 
pen  V.  Morrison^  13  Id.  23.  This  is  in  accordance  with  the 
well-settled  law  of  the  state  of  New  York,  from  which  our 
system  of  law  in  regard  to  mortgages  has  been  in  a  great 
measure  derived:  Jackson  v.  WiUardy  4  Johns.  41;  CoUins  v. 
Torryy  7  Id.  278  [5  Am.  Dec.  273];  Runyan  v.  Mersereauy 
11  Id.  534  [6  Am.  Dec.  393];  Gardner  y.Heartt,  3  Denio,  232; 
Edwards  v.  Farmers^  Ins,  Co.j  21  Wend.  467;  WariTig  v.  Smythj 
2  Barb.  Ch.  119  [47  Am.  Dec.  299];  Bryan  v.  ButtSj  27  Barb. 
504;  Syracuse  City  Bank  v.  TaUmany  31  Id.  201;  KortrigJU  v. 
Cady,  21  N.  Y.  343  [78  Am.  Dec.  145]. 

This  view  of  a  mortgage  is  also  sustained  by  several  of  tne 
English  decisions,  and  substantially  this  is  the  more  generally 
received  American  doctrine,  as  will  sufficiently  appear  by 
reference  to  the  decisions,  most  of  which  have  been  carefully 
collected  in  the  elaborate  brief  of  the  defendant's  counsel,  but 
which  are  too  numerous  to  be  cited  here.  There  are  excep- 
tions and  peculiarities  in  particular  states,  in  some  of  which, 
as  in  some  of  the  New  England  states  and  Kentucky,  the  old 
idea  of  an  estate  upon  a  condition  continues  to  rankle  in  the 
law  of  mortgages,  like  a  foreign  substance  in  the  living  organ* 
ism,  but  is  rapidly  being  eliminated  and  thrown  off  by  the 
healthy  action  of  the  courts  under  a  more  vigorous  applicatioa 
of  plain  common  sense.  But  few  of  the  incidents  of  this  anti- 
quated doctrine  are  now  recognized  in  most  of  the  states  of  this 
Union.  The  title,  for  nearly  all  practical  purposes,  being  now 
recognized,  both  at  law  and  in  equity,  as  continuing  in  the 
mortgagor,  and  the  mortgage  as  a  mere  lien  for  the  security  of 
the  debt.  But  wherever  any  vestige  of  this  now  nearly  ex- 
ploded idea  continues  to  prevail  in  connection  with  the  more 
liberal  doctrines  of  modern  times  which  the  courts  have  been 
compelled  from  time  to  time  to  adopt,  it  serves  only  to  confuse 
and  deform  the  law  of  mortgages  by  various  anomalies  and 
inconsistencies,  making  it  a  chaos  of  arbitrary  and  discordant 
rules  resting  upon  no  broad  or  just  principle;  while  by  recog- 
nizing the  mortgage  as  a  mere  lien  for  the  security  of  the  debt. 


July,  1865.]     Ladue  v,  Detroit  etc.  R.  R.  Co.  763 

at  law  as  well  as  in  equity,  and  thus  giving  it  effect  according 
to  the  real  understanding  and  intention  of  the  parties,  the  law 
of  mortgages  becomes  at  once  a  system  of  homogeneous  prin- 
ciples, easily  understood  and  applied,  and  just  in  their  opera- 
tion. 

A  mortgage,  then,  being  a  mere  security  for  the  debt  or  lia- 
bility secured  by  it,  it  necessarily  results, — 

1.  That  the  debt  or  liability  secured  is  the  principal,  and 
the  mortgage  but  an  incident  or  accessory:  See  cases  above 
cited;  also  Richards  v.  SymSy  Barn.  Ch.  90;  Roath  v.  Smithy  5 
Conn.  133;  Lucas  v.  Harris^  20  111.  165;  Vansant  v.  Alimony 
23  Id.  30;  Ord  v.  McKeSy  5  Cal.  515;  Ellison  v.  DanieUy  11  N.  H. 
274;  Hughes  v.  Edwardsy  9  Wheat.  489;  Oreen  v.  Harty  1  Johns. 
680;  McGan  v.  Marshally  7  Humph.  121;  4  Kent's  Com.  193; 
McMillan  v.  Richardsy  9  Cal.  365  [70  Am.  Dec.  655]. 

2.  That  anything  which  transfers  the  debt  (though  by  parol 
or  mere  delivery)  transfers  the  mortgage  with  it:  See  cases 
above  cited,  especially  Vansant  v.  -4Kmon,  23  111.  30;  Ord  v. 
McKeCy  5  Cal.  515;  EUison  v.  DanieUy  11  N.  H.  274;  see  also 
Martin  v.  Mowliny  2  Burr.  978;  Clark  v.  Beachy  6  Conn.  164; 
Southerin  v.  Mendurmy  5  N.  H.  420;  Wilson  v.  KimbaHy  27  Id. 
800;  Blake  v.  WtUiamSy  36  Id.  39;  Crow  v.  VancCy  4  Iowa,  434; 
Clearwater  v.  RosCy  1  Blackf.  137;  Jackson  v.  Blodgety  5  Cow. 
202;  Mechanics'  Bank  v.  Niagara  Banky  9  Wend.  410;  Oreen 
V.  Harty  1  Johns.  580. 

3.  That  an  assignment  of  the  mortgage  without  the  debt  is  a 
mere  nullity:  Ellison  v.  DanieUy  11  N.  H.  274;  Jackson  v.  Bron- 
Sony  19  Johns.  325;  WiUon  v.  Troupy  2  Cow.  195  [14  Am.  Deo. 
458];  Weeks  v.  Eatony  15  N.  H.  145;  Peters  v.  Jamestown  Bridge 
Co.y  5  Cal.  334  [63  Am.  Dec.  134];  Webb  v.  FlanderSy  32  Me, 
175;  4  Kent's  Com.  193;  Thayer  v.  Campbell,  9  Mo.  277. 

4.  That  payment,  release,  or  anything  which  extinguishes  * 
the  debt  ipso  facto  extinguishes  the  mortgage:  Lane  v.  ShearSy 

1  Wend.  433;  Sherman  v.  Sherm^any  3  Ind.  337;  Ryan  v.  Durdapy 
17  m.  40  [63  Am.  Dec.  334];  Armitage  v.  WicJdiffey  12  B.  Mon. 
496;  Paxon  v.  Pauly  3  Harr.  &  McH.  399;  Perkins  v.  DibbUy 
10  Ohio,  434  [36  Am.  Dec.  97];  Breckenridge  v.  Ormsbyy  1 
J.  J.  Marsh.  257  [19  Am.  Dec.  71];  Cameron  v.  Irwiny  5  Hill, 
272.  It  will  be  seen  from  these  authorities  that  some,  if  not 
all,  of  these  incidents  or  characteristics  of  a  mortgage  are 
recognized  by  some  of  the  courts,  which  still  hold  the  mort*' 
gage  to  be  a  conveyance  of  the  estate, — an  idea,  however,  with 
which  they  are  utterly  inconsistent,  as  such  incidents  can  onlv 
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logically  flow  from  the  doctrine  that  the  estate  still  remains  in 
the  mortgagor,  and  that  the  mortgage  is  but  a  lien  for  security 
of  a  debt. 

These  propositions  being  established,  the  necessary  result  is 
that  the  mortgage  instrument,  without  any  debt,  liabilityi  or 
obligation  secured  by  it,  can  have  no  present  legal  effect  as  a 
mortgage  or  an  encumbrance  upon  the  land.  It  is  but  a 
shadow  without  a  substance,  an  incident  without  a  principal; 
and  it  can  make  no  difference  in  the  result  whether  there  has 
once  been  a  debt  or  liability  which  has  been  satisfied,  or 
whether  the  debt  or  liability  to  be  secured  has  not  yet  been 
created,  and  it  requires,  as  in  this  case,  some  future  agreement 
of  the  parties  to  give  it  existence.  At  most,  the  difference  is 
only  between  the  nonentity  which  follows  annihilation  and 
that  which  precedes  existence. 

The  instrument  can  only  take  effect  as  a  mortgage  or  en- 
cumbrance from  the  time  when  some  debt  or  liability  shall 
be  created,  or  some  binding  contract  is  made,  which  is  to  be 
secured  by  it  Until  this  takes  place,  neither  the  land  nor 
the  parties,  nor  third  persons  are  bound  by  it.  It  constitutes 
of  itself  no  binding  contract.  Either  party  may  disregard  or 
repudiate  it  at  his  pleasure.  It  is  but  a  part  of  an  arrange- 
ment,* merely  contemplated  as  probable,  and  which  can  only 
be  rendered  effectual  by  the  future  consent  and  further  acts  of 
the  parties.  It  is  but  a  kind  of  conditional  proposition,  neither 
binding  nor  intended  to  bind  either  of  the  parties  till  subse- 
quently assented  to  or  adopted  by  both. 

Though  the  question  does  not  properly  arise  here,  we  take 
it  for  granted,  for  the  purposes  of  this  case,  that  the  mortgage 
instrument  may,  if  properly  executed,  go  upon  the  record,  and 
become  effectual  between  the  parties  when  the  debt  or  liability 
contemplated  shall  have  been  created,  unless  the  mortgagor 
has  in  the  mean  time — as  he  bad  a  clear  right  to  do — parted 
with  the  title  and  deprived  himself  of  the  power  of  creating 
an  encumbrance  upon  it.  But  the  mere  recording  of  the  in- 
strument would  not  make  it  a  mortgage  or  encumbrance  in 
egal  effect  if  it  were  not  so  before,  nor  give  it  a  greater  effect 
as  to  third  persons  than  it  had  between  the  parties.  The  rec- 
:)rd  of  such  an  instrument  might  be  an  intimation  that  ad- 
vances and  indorsements  were  contemplated  as  probable,  and 
that  they  might  therefore  have  been  already  made;  and  for 
this  reason  might,  to  this  extent,  properly  put  a  purchaser  or 
encumbrancer  upon  inquiry.    But  unless  it  is  to  have  a  greater 
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effect  than  the  record  of  other  mortgages,  it  could  be  notice 
only  of  Buch  facts  as  might  have  been  ascertained  by  inspec- 
tion of  the  instrument  and  papers  referred  to,  and  by  inquiry; 
in  other  words,  by  a  knowledge  of  the  rights  of  the*  parties  in 
respect  to  the  land  at  the  time  notice  became  material,  which, 
for  the  purposes  of  this  ca^e,  as  already  explained,  we  shall 
assume  to  be  from  the  time  of  Howard's  purchase  down  to  the 
time  when  he  recorded  his  deed.  The  result  must  therefore 
be  the  same  here  as  if  there  had  been  no  record.  Had  Howard 
made  the  most  diligent  inquiry  in  connection  with  the  inspec- 
tion of  the  papers,  what  facts  could  he  have  ascertained? 
Nothing  material  to  the  rights  of  the  parties  or  to  his  own 
rights  beyond  the  facts  already  stated, — nothing  which  in  any 
manner  interfered  with  the  mortgagor's  absolute  right  of  sale. 
He  would  have  learned,  in  fact,  that  the  instrument  recorded 
as  a  mortgage  was  not  in  legal  effect  a  mortgage,  nor  upon 
any  principle  of  justice  or  equity  an  encumbrance  upon  the 
land;  that  either  party  had  a  perfect  right  to  refuse  to  give 
that  future  assent,  or  to  enter  into  that  future  contract  or  ar- 
rangement by  which  alone  it  could  acquire  vitality  or  force. 
He  had  therefore  a  just  right  to  conclude  that  the  record  of 
his  deed  would  be  fair  notice  to  the  persons  mentioned  as 
mortgagees,  as  the  instrument  could  only  become  a  mortgage 
subsequent  to  that  time,  and  then  only  by  reason  of  some 
future  debt  or  liability,  which  it  required  the  further  assent 
and  agreement  of  the  parties  to  create.  He  had  a  right  to 
conclude  that  upon  every  sound  principle  Ladue  and  Eldred 
would,  as  prudent  men,  be  as  likely,  and  ought  to  be  as  much 
bound,  to  look  to  the  record  before  making  any  such  advances 
or  indorsing  paper  for  the  mortgagor  as  if  a  new  mortgage  for 
the  purpose  were  to  be  taken  at  the  time,  since  they  had  the 
same  option  to  make  the  advances  or  not  as  any  new  mort- 
gagee would  have  had,  and  ought  therefore  to  be  governed  by 
the  same  prudential  considerations.  And  they  must  be  pre- 
sumed to  have  known  that  John  Ladue,  until  such  advances 
or  indorsements  were  made  by  them,  had  full  power  to  sell 
the  land  free  from  any  encumbrance  of  the  mortgage  instru- 
ment, which  had  not  as  yet  become  a  mortgage. 

But  it  is  urged  on  the  part  of  the  complainant  that  it  was 
the  duty  of  Howard,  on  making  the  purchase,  to  give  actual 
notice  of  the  fact  to  the  mortgagees,  so  that  they  might  not 
afterwards  be  led  to  incur  further  liabilities  on  the  faith  of  the 
mortgage. 
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In  England,  where  there  is  no  general  registry  law  by  which 
the  record  of  deeds  and  mortgages  is  made  notice  to  all  the 
jvrorld,  and  the  state  of  the  title  cannot,  therefore,  be  always 
ascertained  in  this  way  as  with  us,  and  where  parties,  there- 
fore, can  only  rely  upon  actual  notice,  there  may  be  good  reason 
for  requiring  actual  notice  in  such  a  case.  But  upon  no  prin- 
ciple which  I  have  been  able  to  comprehend  do  I  think  such 
actual  notice  should  be  required  in  a  case  like  the  present 
Nor  have  I  been  able  to  see  any  just  or  substantial  reason  why 
the  record  of  Howard'^  deed  (which  was  long  before  this  mort- 
gage instrument  took  effect  as  an  encumbrance,  and  therefore 
prior  in  fact  and  law)  should  not  be  deemed  notice  to  the 
mortgagees  in  the  same  manner  and  to  the  same  extent  as  if 
their  mortgage  had  not  been  executed  or  recorded  until  the 
time  when  it  became  effectual  as  a  mortgage  by  their  indorse- 
ments. Within  the  very  spirit  and  purpose  of  the  registry 
law,  it  seems  to  me,  the  record  of  tha  deed  must  be  held  notice 
in  the  one  case  as  well  as  in  the  other.  The  opposite  view,  it 
seems  to  me,  rests  upon  the  erroneous  idea  that  the  recording  of 
a  mortgage  adds  something  to  its  validity  as  between  the  parties, 
and  that,  even  as  between  them,  an  instrument  may  be  made 
a  mortgage  by  recording  it  which  would  not  have  that  opera- 
tion without  the  record.  This,  certainly,  is  not  the  effect  of 
our  registry  laws.  If  Howard  could  not  rely  upon  the  record 
of  his  deed  for  giving  notice  to  these  mortgagees,  as  to  future 
advances  or  indorsements,  without  which  their  mortgage  in- 
strument could  never  become  effectual,  even  as  between  the 
parties,  then  it  is  difficult  to  see  why  he  should  be  allowed  to 
rely  upon  it  as  against  any  person  whom  he  might  know  had 
contemplated  purchasing  or  taking  a  mortgage  upon  the  prop- 
erty, and  whose  efforts  or  conversations  had  gone  so  far  as  to 
render  it  probable  to  the  mind  of  such  person  that  his  pre- 
liminary negotiations  or  conversations  might,  at  some  future 
period,  have  resulted  in  a  purchase  or  a  mortgage;  though  at 
the  time  of  the  record  of  Howard's  deed  they  had  not  resulted 
in  any  binding  contract  whatever,  and  both  parties  were  at 
liberty  to  disregard  them  without  any  breach  of  faith.  As  to 
all  such  persons,  it  has,  I  think,  been  generally  conceded  that 
the  record  of  a  deed  is  sufficient  notice.  In  Craig  v.  Tappan^ 
2  Sand.  Ch.  78,  a  case  cited  by  complainant's  counsel,  it  was 
held  that  notice  that  a  mortgage  was  about  to  be  made  is  not 
enough  to  bind  a  party  with  notice  of  the  mortgage.  And  see 
Cushing  v.  Hurdy  4  Pick.  253  [16  Am.  Dec.  335];  Warden  v. 
AdavdSy  15  Mass.  232. 
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I  have  thus  far  endeavored  to  show  that  upon  principles 
Tesulting  from  the  nature  of  a  mortgage,  as  recognized  here, 
this  mortgage  should  be  considered,  in  fact  and  in  legal  effect, 
subsequent  to  the  deed,  and  that  the  registry  of  the  deed  should 
therefore  be  considered  notice  to  the  mortgagees.  The  author- 
ities upon  this  question  are  not  so  numerous  as  one  would  be 
led  to  expect;  but  the  few  which  are  to  be  found  are  conflict- 
ing. I  shall  first  notice  those  which  are  claimed  to  be  opposed 
to  the  conclusion  at  which  I  have  arrived.  The  English  au- 
thorities upon  this  question  I  consider  of  very  little,  if  any, 
weight,  for  the  reason  already  stated,  and  for  the  further 
reason  that,  for  several  purposes,  a  mortgage  is  there  still  held 
to  be  a  conveyance  of  the  estate  upon  condition,  and  the  mort- 
gagee as  having  the  legal  title, — a  doctrine  upon  which  the 
right  of  tacking  (never  recognized  in  this  state)  to  some  extent 
depends;  the  legal  title  coupled  with  an  equity  being  held  to 
prevail  over  an  equity:  4  Kent's  Com.  117;  Coote  on  Mortgages, 
410  et  seq.;  opinion  of  Lord  Cranworth  in  HopHnson  v.  Ralt^  7 
Jur.,  N.  S.,  1209.  The  latter  remark  applies  also  with  equal 
force  to  the  decisions  cited  from  Kentucky.  NeUon  v.  Boyccj 
7  J.  J.  Marsh.  401  [23  Am.  Dec.  411],  goes  upon  the  express 
ground  that  the  mortgage  conveys  the  legal  title,  and  that  the 
mortgagee,  therefore,  is  not  bound  to  notice  the  record  of  a 
mortgage  subsequently  made  by  the  mortgagor,  who  has  only 
the  equity  of  redemption.  It  cites  Kentucky  Bank  etc.  v.  Vance^ 
4  Litt.  173,  as  supporting  the  doctrine  of  tacking  upon  this 
ground.  Nelson  v.  Boyce,  supra,  also  assigns,  as  another  reason 
why  the  record  should  not  be  notice,  a  provision  of  their  stat- 
ute allowing  sixty  days  in  which  to  record  a  mortgage,  and 
says  an  examination  of  the  record  by  the  first  mortgagee 
might  therefore  be  of  no  use. 

Now,  it  is  clear  that  neither  of  these  reasons  for  refusing  to 
the  record  the  effect  of  notice  exists  here.  Of  the  case  of  Bur^ 
dett  V.  Clay,  8  B.  Mon.  287  (besides  the  fact  that  the  mort- 
gagee there  holds  the  legal  estate),  it  may  further  be  noticed 
that  though  the  previously  recorded  mortgage  was  in  part  to 
secure  future  liabilities,  yet  all  the  liabilities  were  incurred 
before  the  subsequent  mortgage.  There  are  some  few  cases  in 
this  country,  decided  mainly,  if  not  solely,  upon  the  authority 
of  Gordon  v.  Graham,  7  Vin.  Abr.  52,  S.  C,  2  Eq.  Cas.  Abr. 
598,  which  can  have  little  influence  here,  not  only  for  the  rea^ 
son  above  stated,  but  because  the  case  itself  is  no  longer  law 
even  in  England.    This  case  decided  that  a  mortgagee  hold- 
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ing  a  mortgage  to  secure  money  lent,  and  future  advances 
(which  he  was  not  bound  to  make),  was  entitled  to  preference 
over  a  subsequent  mortgagee,  even  for  advances  made  after 
notice  of  the  second  mortgage.  But  so  Car  as  relates  to  ad- 
vances made  after  sucb  notice,  this  case  was  expressly  over- 
ruled by  the  house  of  lords  in  Hophinson  v.  Baity  7  Jur.,  N.  S., 
1209;  S.  C.  5  L.  T.,  N.  S.,  90. 

Most  of  the  cases  cited  by  complainant's  counsel  against  the 
proposition  I  have  endeavored  to  establish  have  no  bearing 
upon  the  particular  question  we  are  now  discussing.  Utiea 
Bank  v.  Finchj  3  Barb.  Ch.  293  [49  Am.  Dec.  175],  only  de- 
cides that  when  a  mortgage  is  given  to  secure  an  existing 
debt  the  mortgagee  does  not  lose  his  security  by  extending 
the  time  and  taking  a  renewal  note  for  the  same  debt.  In 
Craig  v.  Tappan,  2  Sand.  Ch.  78,  the  question  of  notice  did 
not  arise,  and  so  far  as  the  reasoning  of  the  court  has  any 
bearing  upon  the  present  question,  it  is  in  favor  of  the  posi- 
tion I  have  endeavored  to  establish.  In  King  v.  McViciar,  3 
Id.  208,  Stnyvesani  v.  Hone^  1  Id.  419,  and  Stuyveaant  v.  IToQ, 
2  Barb.  Ch.  151,  no  question  of  future  advances  or  liabilities 
was  involved;  but  the  question  relating  to  the  effect  of  the 
record  was  similar  to  that  decided  in  this  court  in  James  v. 
Brovmy  11  Mich.  25,  and  decided  the  same  way, — a  question 
so  entirely  foreign  to  that  we  are  now  discussing  as  to  require 
no  comment. 

Frye  v.  Illinois  Bank,  11  111.  881,  only  decides  that  a  mort- 
gage subsequently  executed  is  entitled  to  preference  over  one 
previously  executed  for  future  advances,  after  notice  of  the 
second  mortgage  to  the  first  mortgagee.  The  notice  in  this 
case  happened  to  be  an  actual  notice,  but  the  question  of  the 
effect  of  the  record,  as  notice,  was  not  involved  nor  decided. 
Rowan  v.  Sharp^s  Rifle  Co.^  29  Conn.  282,  has  no  bearing  upon 
this  question.  The  title  had  never  been  in  the  debtor,  but  was 
conveyed  by  a  third  person  to  and  held  by  the  creditors,  in 
security  for  future  advances  for  the  debtor,  which  the  creditors 
had  agreed  to  make.  The  decision  stands  well  upon  two 
grounds:  1.  The  title  being  in  the  creditors,  and  not  in  the 
debtor,  the  creditors  were  not  bound  to  notice  the  record  of  a 
mortgage  made  by  the  debtor,  who  had  no  title;  2.  That  the 
advances  were  not  voluntary,  the  creditors  being  bound  to  ad- 
vance forty  thousand  dollars,  and  the  balance  being  advanced 
to  save  their  interest  and  to  carry  the  contract  into  effect. 
Hence  the  creditors  were  allowed  priority  for  all  their  ad- 
vances, though  part  were  made  after  notice  of  the  mortgage. 
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In  Wilson  v.  RiLssellj  13  Md.  495,  the  deed  of  truet,  which 
was  in  the  nature  of  a  mortgage,  recited  that  the  mortgagees 
had  agreed  to  loan  the  mortgagors  their  notes,  from  time  to 
time,  as  might  be  desired,  etc.  The  case  seems  to  have  been 
decided  mainly  on  the  authority  of  Oordon  v.  Oraham,  supra^ 
the  authority  of  which  is  recognized,  though  it  was  not  needed 
in  that  case.  It  does  not  appear  whether  there  was  actual 
notice  of  the  second  mortgage,  and  no  difference  is  intimated 
between  actual  notice  and  the  record.  In  Taylor  v.  Marians 
Ex^rs,  5  Rawle,  51,  the  question,  so  far  as  regarded  the 
effect  of  the  record,  was  similar  to  that  in  James  v.  Brown^  11 
Mich.  25.  The  judgment  was,  in  legal  effect  as  well  as  in 
date,  a  prior  encumbrance,  and  the  mortgage,  in  legal  effect 
as  well  as  in  date,  subsequent  to  it.  There  were  no  future  ad- 
vances in  question. 

There  are,  however,  two  cases  (and  they  are  the  only  ones 
cited,  or  which  I  have  met  with)  which  are  directly  opposed 
to  the  conclusion  at  which  I  have  arrived,  and  which  go  to  the 
point  that  the  record  of  Howard's  deed  would  not  be  notice  to 
Ladue  and  Eldred^—McDanieU  v.  Colvin,  16  Vt.  300  [42 
Am.  Dec.  512],  and  Truscott  v.  King,  6  Barb.  346;  S.  C.  on 
appeal,  6  N.  Y.  166.  McDaniele  v.  Colvin,  supra,  rests  upon 
the  authority  of  English  cases,  among  which  is  that  of  Gordon 
V.  Chraham,  2  Eq.  Cas.  Abr.  598,  which  are  adopted  by  the 
court  as  authority.  The  case  expressly  holds  that  the  record 
'  of  the  second  mortgage  could  not  be  held  notice,  even  as  to 
subsequent  advances,  under  the  first  mortgage.  Judge  Red- 
field  (afterwards  chief  justice)  dissented.  See  his  remarks 
upon  this  question  (sustaining  the  views  I  have  adopted),  12 
Am.  Law  Reg.  191.  And  in  the  extent  and  character  of  the 
actual  notice  to  be  given  by  the  subsequent  to  the  prior  mort- 
gagee, this  case  would  not  probably  now  be  recognized  as  law 
in  any  court  in  this  country.  Truscott  v.  King,  supra,  was  the 
case  of  a  judgment  to  secure  a  sum  due,  as  well  as  future  ad- 
vances which  might  be  made,  and  a  mortgage  was  subse- 
quently made  by  the  debtor.  Advances  were  made  by  the 
judgment  debtor  after  the  mortgage  was  recorded.  As  decided 
in  6  Barbour,  it  was  held  that  the  judgment  took  precedence 
for  all  advances  until  actual  notice  of  the  mortgage,  on  the 
ground  that  the  record  is  only  notice  to  subsequent,  and  not 
to  prior,  encumbrancers.  In  the  court  of  appeals  (6  N.  Y.), 
where  the  judgment  was  reversed  on  other  grounds.  Judge 
Jewett,  who  gives  the  leading  opinion  of  the  court,  does  not 
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allude  to  this  point.  It  is  only  alluded  to  by  Edmonds,  J., 
who  says:  "  It  is  well  settled  that  a  judgment  for  future  ad* 
vances  is  good,  not  only  against  the  debtor,  but  also  against 
subsequent  encumbrancers,  at  least  up  to  the  time  when  a  sub- 
sequent judgment  or  mortgage  should  intervene.  But  when 
such  subsequent  encumbrance  may  be  said  to  intervene  is  not 
so  well  settled,  whether  at  the  time  it  is  put  upon  record,  or  at 
the  time  the  prior  encumbrancer  has  actual  notice  of  it  The 
supreme  court,  in  deciding  the  case,  held  that  it  ought  to  be 
only  from  the  time  of  actual  notice,  because  the  docketing  of 
a  judgment  or  recording  of  a  mortgage  was,  under  the  statute, 
notice  only  to  subsequent,  and  not  to  prior,  encumbrancers.  In 
this  I  am  inclined  to  think  the  court  was  right." 

Now,  it  seems  to  me  the  real  question  which  lay  at  the  basis 
of  the  inquiry  in  the  above  case,  and  to  which  that  decided  by 
the  court  was  only  incidental  and  secondary,  was.  Which  in 
legal  effect  was  the  prior,  and  which  the  subsequent,  encum- 
brance? and  this  depended  solely  upon  the  fact  when,  as 
regarded  the  advances  in  question,  they  respectively  took 
effect.  Did  the  judgment,  in  legal  effect,  become  an  encum- 
brance for  such  advances  before  they  were  made  and  before 
there  was  any  agreement  that  they  should  be  made?  What 
were  the  relative  rights  of  the  parties  to  the  judgment  at  the 
time  the  mortgage  was  recorded?  Could  the  judgment  be 
enforced  as  an  encumbrance  for  these  advances  by  reason  of 
any  rights  or  obligations  existing  between  the  parties  at  that 
time?  If  not,  then,  as  to  these  advances,  there  was  no  encum- 
brance at  the  time  the  mortgage  was  recorded,  and  the  encum* 
brance  of  the  judgment  was,  in  legal  effect,  subsequent  to  the 
mortgage.  This,  which  seems  to  me  to  be  the  main  question, 
is  neither  discussed  nor  alluded  to  either  by  the  supreme  court 
or  the  court  of  appeals.  The  court  therefore,  in  simply  saying 
that  the  record  of  the  mortgage  is  notice  only  to  subsequent 
encumbrancers,  assume,  as  it  seems  to  me,  without  an  attempt 
to  establish,  the  main  point  in  controversy.  There  may,  per- 
haps, be  some  difference  in  principle  between  a  judgment  given 
as  security  for  future  advances  and  a  mortgage  given  for  a  like 
purpose.  But  if  there  is  not,  and  if  the  decision  in  TruacoU  v. 
KinQy  supra,  is  to  be  considered  as  equally  applicable  to  a 
mortgage,  then  I  cannot  resist  the  conviction  that  it  is  in 
direct  conflict  with  the  principles  which  necessarily  result 
from  the  uniform  course  of  decision  in  that  state, — holding  a 
mortgage  to  be  a  mere  security  for  and  incident  of  the  debt, 
incapable  of  a  separate  and  independent  existence. 
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Having  examined  the  cases  relied  upon  by  the  complain- 
ant's counsel  as  tending  to  controvert  the  conclusions  at  which 
I  have  arrived,  I  will  now  refer  to  those  of  an  opposite  ten- 
dency, some  of  which  expressly  hold  the  record  to  be  notice  of 
the  intervening  conveyance  or  encumbrance. 

In  CoUtTis  V.  Carlile,  13  111.  254,  there  was  a  mortgage  to 
secure  future  advances,  and  a  contract  subsequent  in  date 
and  time  of  record  for  the  sale  of  the  land  by  the  mortgagor, 
both  recorded.  It  was  held  the  mortgage  was  valid  for  those 
advances  only  which  were  made  prior  to  the  recording  of  the 
contract.  The  principle  is  not  discussed,  but  it  seems  to  be 
taken  for  granted  that  the  record  of  the  contract  was  notice  as 
to  advances  afterwards  made. 

In  Kramer  v.  Farmers'  and  Mechanicff  Bankj  15  Ohio,  253, 
it  was  held  that  a  mortgage  to  indemnify  against  indorse- 
ments to  be  made  for  the  mortgagor  is  valid  and  constitutes 
a  lien,  which  takes  precedence  of  the  lien  of  a  judgment  ren- 
dered after  such  indorsements  have  been  made.  But  it  is 
said  the  lien  of  a  judgment  would  probably  be  preferred  to 
the  lien  of  the  mortgage  for  advances  made  subsequent  to  the 
recovery  of  the  judgment.  The  liability  of  the  mortgagee 
had  attached  before  the  subsequent  judgment,  and  therefore 
the  point  was  not  involved.  But  in  the  subsequent  case  of 
Spader  v.  Lawlery  17  Ohio,  371  [49  Am.  Dec.  461],  which  was 
also  the  case  of  a  mortgage  to  secure  future  advances,  it  was 
held  that  the  mortgage  must  be  postponed  to  a  mortgage  sub* 
sequently  recorded,  but  before  the  future  advances  were  made, 
thus  directly  holding  the  record  notice  as  to  advances  thereafter 
made  under  the  first  recorded  mortgage;  in  other  words,  treat- 
ing the  first  as  a  subsequent  mortgage  in  reference  to  ad- 
vances made  after  the  record  of  the  second.  It  is  true  that 
one  of  the  grounds  upon  which  the  decision  seems  to  be 
placed  is,  that  the  record  of  the  mortgage  (for  the  advances) 
ought  to  give  notice  of  the  amount  of  the  encumbrance. 

The  first  case,  so  far  as  I  have  been  able  to  discover,  which 
fully  meets  and  discusses  the  question  upon  principle,  is  that 
of  Terhoven  v.  KemSj  2  Pa.  St.  96.  It  was  the  case  of  a  judg- 
ment to  secure  future  advances,  which  were  optional;  and  it 
was  held  that  such  judgment,  as  to  advances  made  after  the 
rendition  of  a  subsequent  judgment,  was  not  a  lien  as  against 
the  latter.  The  judgments  are  treated  by  the  court  as  stand- 
ing upon  the  same  ground  as  mortgages,  and  the  question  is 
discussed  generally.     It  is  held  that  a  mortgage  to  secure  fu« 
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ture  advances  which  are  optional  does  not  take  effect  between 
the  parties  as  a  mortgage  or  encumbrance  until  some  advance 
has  been  made, — that,  if  not  made  until  after  another  mort- 
gage or  encumbrance  has  been  recorded,  it  is,  in  fact,  as  to 
such  after  advances,  a  subsequent  and  not  a  prior  encum- 
brance; and  that  the  record  of  the  subsequently  recorded  mort- 
gage is  notice,  as  to  such  after  advances,  as  much  as  if  the 
mortgage  first  recorded  had  not  been  executed  until  after  such 
advances  were  made.  The  doctrines  of  this  case  were  fully 
as  strongly  reaffirmed  in  Bank  of  Montgomery's  Appeal,  36 
Pa.  St.  170;  see  also  Parmentier  v.  GiUespiey  9  Id.  86,  and 
note  a,  as  to  distinction  between  cases  when  the  mortgagee 
is  bound  to  make  the  advances  and  when  they  are  optional. 
The  doctrine  of  these  cases  is  pronounced  reasonable  by 
Sanford,  J.,  delivering  the  opinion  of  the  court  in  BosufeU  v. 
Ooodwin,  31  Conn.  74,  and  he  pointedly  asks  why  such  mort- 
gage should  not  be  treated  ''  in  all  respects  as  if  executed  at 
the  time  when  the  advances  are  made."  But  one  of  the 
judges  dissented  as  to  this  point,  and  the  case  was  decidec^ 
upon  other  grounds. 

Judge  Redfield,  late  chief  justice  of  Vermont,  ably  discusses 
this  question  in  a  note  to  the  case  of  Boawell  v.  Ooodwin,  3 
Am.  Law  Reg.,  N.  S.,  92,  arriving  substantially  at  the  same 
conclusion  as  that  at  which  I  have  arrived.  And  Mr.  Wash- 
bum  (in  1  Washburn  on  Real  Property,  542)  says  it  seems 
now  to  be  the  general  rule. 

The  counsel  for  the  complainant  have  strongly  urged  the 
inconvenience  which  must  result,  especially  to  banks  and 
bankers  (who  are  accustomed  to  take  such  mortgages),  by  re- 
quiring an  examination  of  the  record  every  time  they  are 
called  upon  to  make  such  advances  under  such  a  mortgage. 
Like  Judge  Redfield  (in  the  note  above  cited),  I  have  not 
^'  been  able  to  comprehend  "  this  hardship.  It  is,  at  most,  but 
the  same  inconvenience  to  which  all  other  parties  are  com- 
pelled to  submit  when  they  lend  money  on  the  security  of  real 
estate,  —  the  trouble  of  looking  to  the  value  of  the  security. 
But  in  truth,  the  inconvenience  is  very  slight.  Under  any  rule 
of  decision  they  would  be  compelled  to  look  to  the  record  title 
when  the  mortgage  is  originally  taken.  At  the  next  advance 
they  have  only  to  look  back  to  this  period,  and  for  any  future 
advance  only  back  to  the  last;  which  would  generally  be  but 
the  work  of  a  few  minutes,  and  much  less  inconvenience  than 
they  have  to  submit  to  in  their  ordinary  daily  business  in 
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making  inquiries  as  to  the  responsibility,  the  signatures,  and 
identity  of  the  parties  to  commercial  paper.  But  if  there  be 
any  hardship,  it  is  one  which  they  can  readily  overcome,  by 
agreeing  to  make  the  advances;  in  other  words,  by  entering 
into  some  contract,  for  the  performance  of  which,  by  the  other 
party,  the  mortgage  may  operate  as  a  security.  They  can 
hardly  be  heard  to  complain  of  it  as  a  hardship  that  the  courts 
refuse  to  give  -them  the  benefits  of  a  contract  which,  from 
prudential  or  other  considerations,  they  were  unwilling  to 
make,  and  did  not  make  until  after  the  rights  of  other  par- 
ties have  intervened.  Courts  can  give  efiect  only  to  the  con- 
tracts the  parties  have  made,  and  from  the  time  they  took 
e£fect. 

The  decree  must  be  reversed,  and  the  bill  dismissed;  and 
the  appellants  must  recover  their  costs  in  both  courts. 

Martin,  C.  J.,  and  Cooley,  J.,  concurred. 

Campbell,  J.,  did  not  sit  in  this  case. 

MORTQAQE  Ck>NYKTS  No  TiTLB,  AND  CbXATES  MsKBLT  LiSN  AB  SbOURITT 

TOR  Debt.  For  cases  taking  this  view  of  mortgages,  see  WUmer*s  Appeal,  84 
Am.  Dec.  505;  DuUon  v.  Warschauer,  82  Id.  765,  and  cases  cited  in  the  note 
775;  Timms  v.  Shannon^  81  Id.  632.  The  principal  case  is  cited  to  this  point 
in  Hogaett  v.  EUis,  17  Mich.  363;  Phelpa  v.  SeUkk,  8  Nat.  Bank.  Reg.  392;  and 
also  to  the  point  that  a  mortgagee  has  no  possessory  right  until  foreclosure: 
Newton  v.  Sly,  15  Mich.  396. 

MOBTOAOB  TO  SbCUBB  FuTURE  ADVANCES  THAT  ABB  OPTIONAL  WTTH  MOBT* 

OAOEB  becomes  effectual  as  a  lien  when  the  advances  are  made,  and  will  be 
postponed  as  to  such  advances  as  are  made  subsequent  to  the  recording  of  a 
second  mortgage,  or  of  a  conveyance  by  the  mortgagor:  See  BosweU  v.  Oood" 
win,  81  Am.  Dec.  169,  and  note  1 74;  Spader  v.  Lawler,  49  Id.  461,  and  the 
cases  cited  in  the  note  463;  but  see  CoTrvmercSal  Bank  v.  Cunningham,  35  Id. 
322;  Manirfaclurere*  etc.  Bomh  v.  Bank  of  Pennsylvania,  42  Id.  240.  The  prin* 
cipal  case  is  cited  to  the  point  that  where  there  is  no  obligation  on  the  part 
of  the  mortgagee  to  make  advances  or  incur  liabilities  which  the  mortgage  ia 
to  secure,  but  this  is  optional  with  him,  if  he  make  such  advances  or  incur 
such  liabilities  with  notice  that  the  mortgaged  property  has  been  purchased 
or  encumbered  by  another,  the  mortgage  will  not  prevail  against  the  sub- 
sequent purchaser  or  encumbrancer:  Brinkmeyer  v.  BrowneUer,  55  Ind.  494; 
but  where  there  is  such  an  obligation  on  the  part  of  the  mortgagee,  the  rule 
is  otherwise:  Brinkmeyer  v.  HeOmg,  57  Id.  450.  Where  a  mortgage  secures 
future  liabilities,  and  the  mortgaged  property  is  attached,  the  mortgagee  in- 
creases his  demands  at  his  peril,  for  the  attachment  is  of  the  mortgagor's 
interest  as  it  then  stands,  and  he  can  have  no  power  to  diminish  that  interest 
afterwards  to  the  creditor's  detriment:  King  v.  Hubhell,  42  Mich.  604,  citing 
the  principal  case.  So  when  a  mortgage  is  given  for  an  amount  exceeding  what 
is  advanced,  it  is  valid  in  the  hands  of  the  mortgagee,  and  those  standing  in 
no  better  lights  only  to  the  extent  of  the  real  advances:  RobinBon  v.  CromMnf 
15  Mich.  322,  citing  the  principal  case. 
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People  v.  Gbosswell. 

riS  HiCHIOAlf,  427.1 

Raps.  — Relaotanoe  and  renstuice  on  the  part  of  an  adolt  woman  an  «■»• 
tial  to  the  oonunuaion  of  this  offense.  Perhaps  an  exception  to  this  mk 
ezista  when  the  woman  ahows  by  her  words  and  conduct  that  theaiot  was 
against  her  will,  but  finally  ceases  to  resist  because  of  insensibility  pro- 
duced by  liquors  administered  to  her  by  the  accused. 

Bin. — Sbxual  Intbbooubsb  with  Dbmbntkd  ob  Insanb  Woman  who 
does  not  resist,  and  who  apparently  assents  thereto,  is  not  rape.  I!, 
however,  a  man,  knowing  a  woman  to  be  insane,  takes  adyantage  of  that 
fact  to  carnally  know  her,  when  her  mental  powers  are  so  impaired  tiiat 
ahe  is  unconscious  of  the  nature  of  the  act,  and  is  not  a  willing  partiei- 
pator  therein,  his  offense  is  rape,  though  there  is  no  distinct  proof  of  ha 
resistance. 

Prosecution  for  rape.  The  accused,  being  convicted,  moved 
for  a  new  trial.    The  facts  are  stated  in  the  opixiion. 

W.  A,  Balch,  for  plaintiff  in  error. 

A.  WiUiaTMj  attomey-genercdf  for  the  people. 

B7  Court,  CooLEY,  J.  The  defendant  was  informed  against 
in  the  circuit  court  for  the  county  of  Kalamazoo  for  rape, 
alleged  to  have  been  committed  upon  one  Mrs.  Crittenden. 
The  information  was  in  all  respects  in  the  usual  form. 

On  the  trial,  evidence  was  adduced  that  four  persons,  walk- 
ing in  the  road  together  through  or  past  a  piece  of  woods,  saw 
Mrs.  Crittenden  and  the  defendant  in  the  road  together  a  few 
rods  off;  Mrs.  Crittenden  at  the  time  lying  upon  her  back 
with  her  clothes  up  to  her  waist,  and  the  defendant  on  hia 
knees  before  her;  that  he  did  not  have  hold  of  her,  or  seem  to 
be  exercising  any  control,  nor  she  to  be  making  any  resistance; 
that  sexual  intercourse  took  place  between  them,  after  which, 
on  some  slight  noise  being  made,  the  defendant  got  up  and 
ran  off,  while  Mrs.  Crittenden  came  out  towards  the  witnesses 
smiling,  and  followed  them  to  a  house  in  the  neighborhood, 
where  they  were  going  to  visit. 

The  prosecution  then  offered  evidence  to  show  that  Mrs. 
Crittenden  at  the  time  was  insane.  The  defendant  objected 
to  this  as  irrelevant,  and  also  because,  if  insanity  was  a  ma- 
terial  fact,  it  should  have  been  alleged  in  the  information. 
The  court  overruled  the  objection,  and  the  defexxdant  ex- 
cepted. 

The  evidence  given  to  establish  insanity  showed  that  Mrs. 
Crittenden  was  forty-eight  or  forty-nine  years  of  age,  in  appa^ 
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ent  good  physical  health,  of  good  size  and  seeming  strength; 
that  she  had  been  in  the  insane  asylum  at  Kalamazoo  the 
preceding  year,  but  was  at  this  time  residing  at  home  with  her 
husband;  that  she  worked  some  at  home,  but  appeared  to  be 
uneasy,  and  said  she  ought  to  be  doing  something,  but  did 
not  know  what  to  do.  The  most  pointed  testimony  was  that 
of  E.  H.  Van  Dazen,  the  physician  who  was  in  charge  of  the 
insane  asylum  while  Mrs.  Crittenden  was  there,  who  testified 
that  she  was  in  a  state  of  dementia^ — not  idiotic,  but  ap- 
proaching towards  it;  that  she  had  vague  apprehensions  of 
injury,  and  a  predisposition  to  be  with  men, — a  morbid 
rather  than  an  active  desire  to  have  sexual  intercourse;  that 
that  was  one  way  in  which  her  insanity  manifested  itself; 
that  she  was  dismissed  from  the  asylum  not  much  improved, 
but  under  better  control,  and  with  more  method  in  her  con* 
duct;  that  her  general  health  was  pretty  good,  and  she  was 
of  good  size,  and  apparently  a  strong  woman.  The  witness 
did  not  think  she  had  intelligent  understanding  at  the  time 
the  crime  was  said  to  have  been  committed. 

The  court  below,  at  the  conclusion  of  the  case,  charged  the 
jury  that  if  the  woman  was  so  suffering  from  mental  disease 
at  the  time  as  to  have  no  intelligent  will  to  oppose  the  act  of 
the  prisoner,  and  he  knew  of  this  her  condition,  then  her  fail- 
ure to  oppose  him,  or  her  seeming  acquiescence,  could  not  bo 
urged  against  a  conviction;  and  that  if  he  made  the  attempt 
upon  her  person  with  the  intent  to  have  carnal  intercourse, 
and  she  did  not  resist  because  she  had  no  intelligent  will  to 
oppose,  he  was  guilty  of  the  offense  charged.  Under  these  in- 
structions, the  jury  returned  a  verdict  of  guilty. 

The  exceptions  present  to  us  questions  which  we  do  not  find 
distinctly  passed  upon  in  any  adjudged  case.  The  main  ques- 
tion,  and  the  only  one  we  deem  it  necessary  to  discuss,  is, 
whether  the  carnal  knowledge  of  a  woman  non  compos  mentis^ 
under  the  circumstances  disclosed  in  the  testimony  above 
stated,  can  be  punished  as  rape  under  the  statutes  of  this  state. 

Rape  is  defined  to  be  ''  the  carnal  knowledge  of  a  woman 
by  force  and  against  her  will ":  1  East  P.  C.  434;  4  61a.  Com« 
210.  The  statute  providing  for  its  punishment  in  this  state 
(sec.  5730  of  Compiled  Laws)  is  in  the  following  words:  ''If 
any  person  shall  ravish  and  carnally  know  any  female  of 
the  age  of  ten  years  or  more,  by  force  and  against  her  will,  or 
shaU  unlawfully  and  carnally  know  and  abuse  any  female 
•child  under  the  age  of  ten  years,  he  shall  be  punished,"  eto. 
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This  statute  does  not  change  the  nature  of  the  offense  as  it 
stood  at  the  common  law,  nor  does  it  describe  two  distinct 
offenses,  but  the  carnal  knowledge  of  the  female  child  und^ 
the  age  of  ten  years  is  held  to  be  rape,  on  the  ground  that^ 
from  immaturity  and  want  of  understanding,  the  child  must 
be  deemed  incapable  of  assenting,  and  the  act  presumed  to  be 
the  result  of  force:  People  v.  McDonald^  9  Mich.  150;  Com- 
monwealth v.  Suglandf  4  Gray,  7.  And  it  is  insisted  in  this 
case  that  an  insane  woman,  or  one  not  mentally  competent  to 
exercise  an  intelligent  will,  is  in  the  same  position  as  respects 
this  crime  as  a  child  under  ten  years  of  age,  and  that  carnal 
knowledge  of  her  person  would  constitute  the  offense,  notwith- 
standing her  acquiescence. 

If  the  case  before  us  can  be  regarded  as  rape,  it  is  apparent 
that  it  must  fall  within  the  first  clause  of  the  section  quoted, 
since  the  other  is  confined  by  its  express  terms  to  carnal 
knowledge  of  female  children  under  the  age  of  ten  years,  and 
cannot  be  extended  by  analogy  to  embrace  other  cases.  But 
to  warrant  a  conviction  under  the  first  clause  of  the  section, 
the  carnal  knowledge  must  have  been  by  force  and  against 
the  will  of  the  woman;  and  as  there  were  facts  before  the  jury, 
in  this  case,  from  which  they  might  fairly  infer  that  the 
woman,  and  not  the  man,  was  the  soliciting  party,  and  the 
charge  of  the  judge  must  be  construed  in  the  light  of  the  tes- 
timony, the  real  question  to  be  determined  is,  whether  that  is 
by  force  and  against  the  will,  where  the  woman  assented  to  and 
desired  its  commission,  but  without  possessing,  at  the  time, 
the  mental  capacity  which  would  render  her  responsible  for 
her  own  conduct. 

The  general  rule  requires,  not  only  that  there  should  be 
force,  but  that  the  utmost  reluctance  and  resistance  on  the 
part  of  the  woman  should  appear:  People  v.  Morrison^  1  Park. 
Cr.  625;  Woodin  v.  People,  1  Id.  464.  The  essence  of  the 
crime  is  said  to  be,  not  the  fact  of  intercourse,  but  the  injury 
and  outrage  to  the  modesty  and  feelings  of  the  womtm,  by 
means  of  the  carnal  knowledge  effected  by  force:  Pennsylvania 
V.  Sullivan^  Addis.  143;  2  Bishop's  Crim.  L.,  sec.  944;  3  Oreenl. 
Ev.,  sec.  210.  As  these  circumstances  are  wanting  in  the  pres- 
ent case,  it  becomes  important  to  ascertain  whether  any  other 
circumstances  can  be  regarded  as  legal  equivalents. 

There  are  undoubtedly  some  cases  where  the  law  not  only 
does  not  require  actual  force  to  be  proved,  but  where  force  is 
presumed,  and  not  suffered  to  be  disproved.    The  case  of  car* 
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nal  interoonrse  with  a  female  child  under  ten  years  of  age  has 
already  been  alluded  to,  but  the  rule  in  that  case  is  not  an 
arbitrary  one,  but  is  based  upon  a  well-understood  fact  in 
nature,  that  the  child,  at  that  tender  age,  is  without  desire  for 
such  intercourse,  and  the  presumption  that  it  is  against  her 
will  is  therefore  in  accordance  with  the  general  fact.  Nature, 
indeed,  does  not  definitely  fix  the  period  at  which  the  child 
might  become  capable  of  understanding  the  character  of  the 
act,  and  assenting  to  it;  and  the  statute  has  therefore  named 
the  age  of  ten  years  as  the  period  when  the  conclusive  pre- 
sumption of  opposing  will  shall  cease.  The  rule  in  this  case, 
we  apprehend,  dei)end8  less  upon  mental  capacity  than  upon 
physical  considerations,  and  the  age  named  is  not  the  age  of 
consent,  either  at  the  common  law  or  by  the  statute.  It  was, 
indeed,  at  one  time  supposed  that  if  the  female  was  over  ten 
years  of  age,  but  under  twelve,  intercourse  with  her  must 
necessarily  be  rape,  because  the  capacity  to  consent  was  want- 
ing; but  the  courts  did  not  so  hold,  and  statutes  were  passed 
making  the  act  a  misdemeanor  where  the  female  was  between 
the  age  of  ten  and  the  age  of  consent,  but  where,  not  being 
against  her  will,  it  did  not  fall  within  the  definition  of  rape: 
1  Hale  P.  C.  631;  4  Bla.  Com.  212;  1  Russ.  Cr.  693. 

In  the  case  of  Regina  v.  Campliriy  1  Den.  C.  C.  89,  S.  C, 
1  Car.  <fe  K.  746,  it  appeared  that  the  prisoner  gave  the  woman 
liquor  for  the  purpose  of  exciting  her,  but  which  had  the  efibct 
to  make  her  quite  drunk;  and  while  she  was  in  a  state  of  in- 
sensibility, he  took  advantage  of  it  and  violated  her.  The 
court  held  the  act  to  be  rape.  The  prosecutrix  showed  by  her 
words  and  conduct,  up  to  the  latest  moment  at  which  she  had 
sense  or  power  to  express  her  will,  that  it  was  against  her  will 
that  intercourse  should  take  place.  It  was  no  answer  to  the 
charge,  therefore,  that  she  had  no  opposing  will  at  the  mo- 
ment when  intercourse  actually  took  place,  since  the  prisoner 
had  actually  mastered  it  by  means  of  the  stupefying  drug, 
which  was  the  same,  as  was  well  remarked  by  one  of  the 
judges,  as  if  it  had  been  overcome  by  a  blow. 

In  Rex  V.  Charter,  13  Shaw's  J.  P.  746,  cited  in  1  Bishop's 
Crim.  L.,  sec.  343,  note,  and  2  Archb,  Crim.  PI.  &  Pr.  167 
(306),  the  prisoner  had  carnal  knowledge  of  the  person  of  a 
woman  laboring  under  delirium,  and  who  was  insensible  to 
the  act.  The  act  was  held  to  be  rape;  but  the  decision  can 
hardly  be  regarded  as  establishing  an  exception  to  the  general 
doctrine  as  to  this  crime.     If  the  woman  was  insensible,  some 
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degree  of  phytical  force  most  actually  have  been  employed  by 
the  prisoner;  and  no  more  resistance  is  required  by  tixe  law,  in 
any  case,  than  the  condition  of  the  woman  will  permit  her  to 
make. 

The  facts  in  the  case  last  cited  made  it  open  to  the  objec* 
taon  which  appears  to  have  been  taken  in  State  y.  Crow^  10 
West  Law  J.  501;  note  to  Whart.  &  St.  Med.  Juris.,  sec.  46S, 
where  the  defendant  was  charged  with  the  crime  of  rape  com- 
mitted upon  an  insane  woman.  That  case  is  sometimes  re- 
ferred to  as  holding  that  all  carnal  intercourse  with  an  insane 
woman  is  rape;  but  the  point  involved  was  a  very  different 
one,  and  the  decision  sanctions  no  such  doctrine.  It  is  not  a 
little  remarkable  that,  while  it  is  insisted  by  the  prosecution  in 
this  case  that  all  intercourse  with  a  woman  in  this  condition 
must  be  rape,  because  she  has  no  capacity  to  consent,  it  was 
there  urged  by  the  defense  that  no  intercourse  with  her,  even 
by  force,  could  be  rape,  because  she  had  no  will  to  oppose. 

Rape,  it  is  said,  must  be  against  the  will;  and  how  can  an 
act  be  against  the  will  of  a  person  who  has  no  will?  This 
argument  made  it  necessary  for  the  court  to  determine  what 
is  meant  by  the  word  ^^will,"  as  used  by  the  law  in  this  con- 
nection,  and  we  quote  from  the  decision  so  much  as  has  a 
bearing  upon  this  question.  ''Is  it  true,"  said  the  court,  ''that 
an  idiot  or  insane  person  has  no  will?  What  is  the  definition 
of  these  two  words?  Do  they  imply  a  loss  of  will  or  a  mere 
unsoundness  of  mind  ?  These  words  are  thus  defined  by  Web- 
ster: 'Idiot, — a  natural  fool;  a  fool  firom  birth;  a  human 
being  in  form,  but  destitute  of  reason  or  the  ordinary  intel- 
lectual power  of  man.'  '  Insane, — unsound  in  mind  or  intellect; 
mad;  deranged  in  mind ';  and  one  of  the  words  used  to  define 
'  insanely,'  is '  foolishly.'  '  Fool '  is  defined  to  be '  one  who  is  dee- 
tituteofreason  or  the  common  power  of  understanding;  an  idiot' 
In  Chitty's  Medical  Jurisprudence,  an  idiot  is  defined  to  be  'a 
person  who  has  been  defective  in  intellectual  powers  from  the 
instant  of  his  birth,  or  at  least  before  the  mind  had  received 
the  impression  of  any  idea.'  Again,  Chitty  says  that '  idiocy 
consists  in  a  defect  or  sterility  of  the  intellectual  power,  while 
lunacy  or  madness  consists  in  a  perversion  of  the  intellect' 
All  these  definitions  imply  either  a  weakness  or  perversion  of 
the  mind  or  its  powers,  not  their  destruction.  Hence,  an  idiot 
cannot  be  said  to  have  no  will,  but  a  will  weakened  or  im- 
paired; a  will  acting,  but  not  in  conformity  to  those  rules  and 
motives  and  views  which  control  the  action  of  persons  of 
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ionnd  mind.  Indeed,  in  an  insane  peiwm  the  wflT  is  too  often 
fearfdlly  actiye,  and  entirely  uncontrollable  by  reason  or  per- 
suasion. There  is  here  no  lack  of  will,  but  simply  a  perversion 
of  it.  Nor  is  this  the  most  conclusive  answer  to  the  argument. 
If  there  is  no  will,  how  are  voluntary  actions  continued?  Ac- 
tions, like  respiration,  are  instinctive,  and  independent  of  the 
will;  but  eating,  and  numerous  other  acts  which  necessarily 
imply  the  exercise  of  the  will,  are  performed  by  idiots  and 
insane  persons,  and  their  exercise  demonstrates  the  existence 
of  a  willy — of  a  will  that  can  assent  to  or  dissent  from  what 
are  clearly  voluntary  acts.  I  have  therefore  no  hesitation  in 
holding  that  both  idiots  and  insane  persons  are  possessed  of  a 
will,  so  that  it  may  be  legally  and  metaphysically  said  that  a 
carnal  knowledge  may  be  had  of  their  persons  forcibly  and 
against  their  will." 

From  the  brief  note  of  the  Scotch  case  of  McNamara,  Ark« 
ley,  621,  524,  in  2  Bishop's  Crim.  L.,  sec  989,  note,  a  similar 
defense  would  seem  to  have  been  made  there.  The  woman, 
in  that  case,  was  an  idiot;  and  the  court  told  the  jury  that  if 
they  believed  the  defendant  ^'had  actually  penetrated  the 
girl,  and  that  she  had  shown  any  physical  resistance  to  how- 
ever small  an  extent,  the  offense  would  be  complete,  in  conse- 
quence of  her  inability  to  give  a  mental  consent." 

Both  these  cases,  while  not  perhaps  distinct  authorities  to 
that  effect,  clearly  imply  that  the  same  circumstances  must 
exist  to  constitute  rape  in  the  case  of  an  idiot  or  insane  woman 
as  where  the  woman  is  of  sound  mind.  The  word  "  will,"  as 
employed  in  defining  the  crime  of  rape,  is  not  construed  as 
implying  the  £EU^ulty  of  mind  by  which  an  intelligent  choice 
is  made  between  objects,  but  rather  as  synonymous  with  '>  in- 
clination "  or  '^desire";  and  in  that  sense  it  is  used  with  pro- 
priety in  reference  to  persons  of  unsound  mind. 

We  are  aware  of  no  adjudged  case  that  will  justify  us  in 
construing  the  words  '' against  her  will"  as  equivalent  in 
meaning  with  '^  without  her  intelligent  assent,"  nor  do  we 
think  sound  reason  will  sanction  it.  But  though  the  defini- 
tion of  the  offense  implies  the  existence  of  a  will  in  the 
woman  which  has  opposed  the  carnal  knowledge,  no  violence 
is  done  to  the  law  by  holding,  in  any  case  where  the  woman, 
from  absence  of  mental  action,  does  not  willingly  acquiesce, 
that  the  physical  force  necessary  to  effectuate  the  purpose, 
however  slight,  is  against  her  will.  As  was  said  by  Alderson, 
B.,  in  Camplin's  case,  above  cited,  a  woman  may  be  supposed 
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to  ha^a  a  general  will  not  to  be  ravished;  and  the  man  is  not 
to  be  excused  becanse  she  was  prevented  or  was  unable  to 
exercise  it  in  the  particular  case.  If,  therefore,  a  man,  know- 
ing a  woman  to  be  insane,  should  take  advantage  of  that  fact 
to  have  knowledge  of  her  person,  when  her  mental  powen 
were  so  impaired  that  she  was  unconscious  of  the  nature  of 
the  act,  or  was  not  a  willing  participator,  we  should  have  no 
di£Glcult7  in  holding  the  act  to  be  rape,  notwithstanding  dis- 
tinct proof  of  opposition  might  be  wanting.  All  such  cases 
stand  upon  reasons  which  clearly  distinguish  them  from  the 
case  now  before  us,  where  the  will  was  active,  though  per- 
verted, and  all  idea  of  force  or  want  of  willingness  is  distinctly 
disproved. 

There  are  cases  in  which  it  has  been  held  that  if  the  woman's 
consent  is  obtained  by  fraud,  she  at  the  time  supposing  the 
man  to  be  her  husband,  the  crime  of  rape  is  not  committed: 
Rex  V.  Jacksonf  Russ.  &  R.  C.  C.  487;  Regina  v.  SaunderSj  8 
Car.  &  P.  265;  Regina  v.  WiUianu^  8  Id.  286;  Regina  v.  Clarfe, 
29  Eng.  L.  &  Bq.  542;  State  v.  Murphy,  6  Ala.  765  [41  Am. 
Dec.  79];  Wyatt  v.  State,  2  Swan,  894.  But  there  are  some 
cases  in  this  country  to  the  contrary,  and  they  seem  to  us  to 
stand  upon  much  the  better  reasons,  and  to  be  more  in  accord- 
ance with  the  general  rules  of  criminal  law:  People  v.  Metcalfe 
1  Whart.  378,  and  note  881;  State  v.  Shepard,  7  Conn.  64. 
And  in  England,  where  a  medical  practitioner  had  knowledge 
of  the  person  of  a  weak-minded  patient,  on  pretense  of  medical 
treatment,  the  offense  was  held  to  be  rape:  Regiiva  v.  StarUonj 
I  Car.  &  K.  415.  The  outrage  upon  the  woman,  and  the  injury 
to  society,  is  just  as  great  in  these  cases  as  if  actual  force  had 
been  employed;  and  we  have  been  unable  to  satisfy  ourselves 
that  the  act  can  be  said  to  be  any  less  against  the  will  of  the 
woman  when  her  consent  is  obtained  by  fraud,  than  when  it 
is  extorted  by  threats  or  force. 

Undoubtedly,  fraud  would  be  much  more  readily  inferred  in 
a  case  of  mental  derangement  than  where  the  woman's  powers 
of  mind  were  unimpaired;  but  in  the  present  case,  no  circum- 
stance of  either  fraud  or  force  was  required  by  the  charge  of 
the  court  to  the  completion  of  the  offense,  nor  is  it  suggested 
that  any  such  circumstance  existed.  The  naked  fact  of  in- 
tercourse, with  knowledge  of  the  mental  condition,  was  held 
sufficient.  As  one  who  has  knowledge  of  the  fetcts  which  prove 
insanity  must  be  supposed  to  know  that  insanity  exists,  it 
would  follow  that,  in  any  case  of  doubt,  a  man's  guilt  or  inno- 
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cence  would  depend  upon  the  preponderance  of  testimony  on 
the  question  of  the  woman's  competency.  As  msurriage  with 
an  insane  person  is  void,  it  might  become  a  serious  question 
whether  the  ceremony  could  protect  the  too  partial  bridegroom 
from  prosecution  for  rape,  where  he  had  relied  upon  manifes- 
tations which,  to  him,  appeared  the  evidences  of  genius,  but 
which  experts  should  convince  a  jury  were  only  the  vagaries 
of  a  disordered  imagination. 

The  conclusion  at  which  we  have  arrived  is,  that  rape,  at 
the  common  law  or  under  our  statute,  is  not  committed  upon 
the  person  of  a  woman  over  ten  years  of  age,  where  no  circum- 
stance of  either  force  or  fraud  accompanies  the  carnal  knowl- 
edge. 

The  circuit  court  must  be  advised  that,  in  the  opinion  of 
this  court,  the  conviction  was  erroneous,  and  that  the  verdict 
chould  be  set  aside,  and  a  new  trial  granted. 

Campbell  and  Christiancy,  JJ.,  concurred. 

Martin,  C.  J.,  concurred  in  the  result 
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AooouHT-BOOKS  are  sabject  to  explanation,  G21. 

Abykbse  FosaonsiOH,  bond  for  title,  holder  under  does  not  naire^  ft08. 

Attobnet  at  Law,  anthority  of,  to  manage  canse,  166. 

client  has  no  power  to  control  or  manage  canse,  167. 

client^  power  of,  to  settle  action,  168. 

client,  power  of,  to  settle  action  without  paying  attorney,  166. 

client,  remedy  of,  where  attorney  misrepresents  him,  109. 

dienti  nght  of,  to  change  or  dismiss,  169. 

Bonds,  penal,  for  performance  of  coyenants,  interest  on,  748. 

penal,  interest  on,  allowance  of  against  sureties,  751,  762. 

penal,  interest  on,  allowance  of  1>eyond  penalty,  746. 

penal,  interest  on,  from  what  time  computed,  753. 

penal,  interest  on,  when  payment  compelled  in  equity,  746^  747. 

penal,  penalty  cannot  be  recovered  beyond  damages  suffered,  747. 

penal,  remedies  of  obligee  on,  745. 

penal,  recovery  on  limit  of,  745. 

penal,  sureties  not  liable  beyond  penalty,  752. 

of  municipality,  issued  without  anthority,  293. 
BouNDAsiis,  meander  lines  along  streams  are  not,  418. 

Ck>MMON  Gabbier,  liability  of,  when  commences,  304. 

of  passengers,  degree  of  care  exacted  of,  607. 
Ck>N8nTnnoNAL  Law,  homestead,  statutes  creating  and  exempting,  464-468. 

voters,  statutes  exacting  qualifications  of,  64,  65. 
Ck>BPOBATiON,  franchise,  alienation  or  mortgage  of,  678,  706. 
CiOYENANT  to  pay  rent,  when  dependent  on  agreement  to  repair  or  improvi^ 

237. 
Gbohhal  Law,  adulteration  of  milk  with  water,  713. 

self-defense  when  one  is  threatened  but  not  attacked,  503. 

Daicagbs  for  causing  death,  measure  o(  399. 
DsmcinoN  of  seduction,  405. 
DivoBOB  against  non-resident,  340. 
PoiciciLE  of  wife  deserted  by  husband,  340L 

Blbotiom,  statute  exacting  qualifications  of,  64,  65. 

Sbtatxs  07  Dboxdents  situate  in  two  or  more  states,  517. 

Evidence,  experience  of  others  as  test  of  dangerous  conditum  ol  highwijf, 

1^. 
SxaounoN,  redemption,  accepting  part  of  money,  233. 

redemption,  fnud  in  preventing,  as  ground  of  relief,  740. 
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BzaoDTOBS  AND  ADMUftSTBATOSS,  cftTo  of  property  exacted  ol,  320L 

irregnlaritiee  in  sales  by,  247. 

liability  of,  for  goods  stolen,  320. 

liability  of,  for  goods  taken  by  pnblio  enemy,  32G. 

liability  of,  for  not  insuring  property,  327. 

loss  of  property,  liability  for,  326. 

personalty,  power  of,  to  sell,  209. 

personally,  title  to,  209. 

power  of  sale,  criterion  to  determine  whether  the  will  gives,  212. 

power  of  sale  inferred  from  direction  to  pay  debts,  214. 

power  of  sale,  instances  where  it  is  not  conferred,  213. 

power  of  sale  may  be  executed  after  the  time  named  in  the  will,  212. 

power  of  sale,  survivorship  of,  214. 

power  of  sale,  when  inferred  from  direction  to  distribute  proceeds;,  21L 

power  of  sale,  whether  may  be  exercised  by  successor  in  office,  214. 

power  to  sell  realty,  209. 

power  to  sell  realty  inferred  from  authority  to  convert  it  into  mooiogr, 

210. 
power  to  sell  realty  inferred  from  general  direction  to  sell,  210. 
power  to  sell  realty,  when  n^^tived  by  grant  of  other  powers,  210l 
power  to  sell  realty,  words  necessary  to  confer,  209. 
purchase  in  interest  of,  is  voidable,  but  not  void,  163. 

FKEB7-1C2N  are  common  carriers,  720. 
carrying  goods  gratuitously,  721. 
duties  of,  721. 

liability  of,  for  property  lost  or  injured,  722. 
liability  of,  to  passengers  injured,  721. 
of  what  property  not  common  carriers,  720. 

Oabnishei,  admissions  of,  when  do  not  estop,  323. 

QuABDiAN  AMD  Wabd,  remedy  of  ward  for  unauthorized  sale,  611. 

HoMBSTSAD,  abandonment  by  removal,  249. 

amount  of,  is  question  for  the  legislature,  467. 

attachment  lien  displaced  by  subeequent  declaration,  279. 

constitutionality  of  statute  exempting,  as  against  prior  debtsj,  46ft. 

execution  sale  of,  creates  cloud  on  title,  273. 

execution  sale  of,  is  void,  273. 

execution  sale  of,  where  premises  have  been  fraudulently  conveyM*  S74 

execution  sale  of,  where  it  exceeds  statutory  limit  or  amount^  270. 

execution  sale  of,  where  part  is  used  for  business  purposes,  280. 

frauds  in  converting  partnership  assets  into»  275. 

^udulent  conveyance  of,  does  not  subject  it  to  execution  sale^  274 

judgment  for  torts,  when  may  be  sold  under,  281. 

lieu  of  attachment  on,  279. 

lien  of  judgment  on,  278. 

power  of  legislature  to  limit,  466. 

purchase-money,  mortgage  to  secure,  made  by  husband  cbIj,  SB7< 

retroactive  effect  of  statutes  exempting,  464. 

restraining  alienation  of,  467. 

Betting  apart,  468. 

title  to  support,  281. 

when  ceases,  281. 

whether  defendant  must  claim  exemption  of,  280. 
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! 
IiTTAiiT,  ntifying  deed  by  acts  inpaia,  227.  i 

iKDiomzrr  for  murder,  sufficiency  of,  101,  102.  I 

time,  certainty  in  statement  of,  475.  ! 

IvDORflBMENT  without  reconrse  cannot  be  proired  by  pan)l»  889. 

without  recourse  defined,  389.  ! 

without  recourse  does  not  impair  iiegotiable  ohanoter  of  paper,  89Qi 

without  recourse  does  not  put  subsequent  pnrohaser  on  inqniiy,  89Qi 

without  recourse,  effect  of,  390. 

without  recourse,  form  of,  389. 

without  recourse,  liability  of  indorser,  890. 

without  recourse,  warranty  implied  by,  390. 
ImuRAKGB,  receipt  of  premium,  whether  may  be  disproved,  8B8L 
Interbst,  allowance  of,  as  damages,  760. 

allowance  of,  in  addition  to  penalty  of  bond,  745-748i 

on  penalty  in  bond,  753. 
Ihtozioaiton,  evidence  of,  in  hcmncide  cases,  101,  102. 

Jm^ouNT,  assignor  of,  liability  of,  391. 
by  conf easion,  when  fraudulent^  74. 
Jurisdiction,  findings  in  support  o^  223. 

on  summons  not  served  for  length  of  time  required  by  itekate^  S97> 
reversal  does  not  divest  title  of  stranger,  223. 
voluntary  ooofeesion  of,  when  void,  74. 


Lahdlobd  avd  Tenaht,  covenant  to  pay  rent^  when  depeniteiit  a 

to  repair  or  improve,  237. 
covenant  to  repair  or  make  improvements^  tenant  may  refnae  to 

until  fulfilled,  237. 
Lost  Pbofxbtt,  finding  of,  in  shop  or  store,  786. 

Mjistkb,  duty  of,  to  servant^  640. 

liability  to  one  servant  for  injuiy  by  another,  640. 
MomET,  contract  to  pay  in  gold  coin  or  its  equivalent^  127. 

contract  to  pay  in  gold  coin,  validity  and  eflfoct  o^  126. 

diffiprence  in  value  between  different  kinds  of,  126. 

gold,  damages  for  non-payment  of,  126. 

judgment  may  be  for  particular  kind  of,  127. 

legal  tender  acts,  constitutionality  of,  126. 

l^gal  tender  acts  do  not  apply  to  taxes,  126. 

specific-contract  laws,  126,  127. 
HmnoiPAL  OoBFOiuTioN,  bonds  of,  iasaed  withoat  anthority,  29L 

negotiable  paper,  power  to  iasne^  440. 

powers  of,  dassified,  440. 

powers  to  borrow  money,  441. 

warrants  of,  are  not  negotiable,  440. 

KaooTiABLX  Instbumsntb,  alteratioos  in,  what  may  not  be  iBad%  4iL 

NiOLZOEKGB,  contributory,  bars  recovery,  399. 

contributory,  when  a  question  for  the  jury,  684. 
contributory,  whether  plaintiff  mnst  show  want  of,  899l 
crossing  railroad  traok  without  looking  for  tnin,  688. 

NviBANGiy  what  is,  198l 

OnxoxB,  resisting,  when  Ms  waimi  Is  void  for  indefiniteneM^  671 
AX.  D»a  Vol.  Lxxxvn— fio 
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Partnkkship,  note  signed  by  partners  in  their  indmdnal  njunes»  fiUi 
PLBADnvo,  common  counts,  allowance  of,  under  the  oodea,  477. 
PowsB  OF  Salx,  survivorship  of,  214. 

tmsteea  and  assignees,  when  power  implied,  216. 

when  implied  in  assignment  or  trust  deed,  215. 

when  implied  from  directions  in  wiU,  209-213^ 
Pbx-kmption,  conveyance  of  rights  to,  134. 

incidental  rights  of  pre-emptionerst  184. 

interest  acquired  by,  133. 

patent  in  violation  of  rights  of,  133. 

right  of,  is  not  a  vested  right,  133. 

synopsis  of  statute  granting  right  of,  132. 

transfers  by  pre-emptioners,  when  invalid*  134. 
Prkumftion  that  property  is  comnumity,  107. 
Pbobats  Sales,  collateral  attack  on,  314. 

notice  of  application  for,  failure  to.  serve,  314. 
Pkofertt  Owner,  buildings,  liability  for  neglect  or  nan-repairr-668. 

buildings,  liability  for  neglect  of  persons  erecting^  662. 

dangerous  place,  liability  for,  659,  662. 

elevator,  liability  to  person  falling  down,  665. 

intruders  on  premises  of,  not  answerable  for  injury  to»  662. 

inviting  person  to  visit  his  premises  is  answerable  for  injuries  to^ 

liability  of,  for  child  being  injured  by  machine  left  unguarded,  666L 

liability  of,  for  defects  in  cellar-doors,  trap-doors,  etc,  663^  664. 

liability  of,  for  defects  in  passage-ways  to  business  house,  664^ 

liability  of,  for  defects  in  sidewalks,  663. 

liability  of,  for  excavations,  666. 

liability  of,  for  falling  walls,  666. 

liability  of,  to  persons  injured  by  defect  in  premiMSi  652. 

machinery,  liability  for  dangerous,  665. 

merely  permitting  persons  to  enter  on  premises  does  not  make  him  tti* 
swerablo  for  injury  to  them,  667. 
PlTBlio  Lands,  location  of,  cannot  precede  survey,  60. 

location  of,  under  the  500,000-acre  grant,  80. 

patent  to,  who  may  attack,  and  what  will  overcome^  60. 

See  Pre-emption. 
Public  Officer,  person  dealing  with,  presumed  to  know  limita  of  antfaofity 

of,  293. 

Railboad,  right  of,  to  refuse  to  carry  gambler,  717- 

right  of,  to  refuse  to  carry  diseased  person,  717. 

right  of,  to  refuse  to  carry  intoxicated  person,  716. 

right  of,  to  refuse  to  carry  person  of  bad  character  or  who  ia  likely  It 
cause  injury  or  annoyance,  716. 
Redemption,  acceptance  of  part  of  money  due  on,  233. 

fraud  in  preventing,  is  a  ground  for  relief,  740. 
Replevin,  officer's  right  to  take  the  goods  described,  634. 

Sale  by  executor  or  administrator,  failure  to  give  notice,  2i6w 
Seduction  by  married  man,  409. 

character  of  prosecutrix  for  chastity  must  be  limited  to  timo  befora  hv 
seduction,  407. 

character  of  prosecutrix  for  chastity,  overcoming  preaomptian  of,  406. 

chastity  of  prosecutrix  is  involved,  406. 


Index  to  the  Notes,  787 

SsDVonoN  defined,  405. 

evidence  of,  prodncing  child  to  ahow  resemUanoe,  410L 

efvidence  of  prosecutrix,  corroboration  o^  410. 

general  reputation  of  prosecutrix  for  want  of  chastity^  407. 

indictment  for,  essentials  of,  411. 

instances  of,  405. 

is  a  statutory  ofTense,  405. 

not  punishable  at  common  law,  405. 

pregnancy  not  essential  to  sustain  conviction  for,  400. 

previous  chaste  character,  presumption  of,  409. 

previous  chaste  character,  question  of,  is  for  the  jniy,  406L 

previous  chaste  character,  want  of,  how  proved,  407* 

previous  chaste  character,  what  is,  406. 

promise  of  marriage  conditionally  given,  408. 

promise  of  marriage,  when  essential,  408. 

snbsequent  marriage  as  a  defense,  409. 

testimony  of  prosecutrix  as  to  want  of  assent^  400. 

unchaste  woman  may  reform  and  become  of  ohaste  eharaotar,  40k 
Blaitdkr  07  TrruE,  action  for,  662,  563. 
SoLDisBS,  liability  of,  for  destroying  private  property,  500. 
Sunday,  contracts  made  on,  381. 

TlTLX,  slander  of,  burden  of  showing  malice,  562. 

slander  of,  defined,  563. 

slander  of,  elements  required  to  sustain  action  for,  562. 

slander  of,  grawimen  and  nature  of  action  for,  562. 
Trade-mark,  imitation  of,  sufficient  to  justify  injunction,  204. 

statute  concerning,  does  not  limit  common-law  rights  or  remedial  171^ 
Trespasser,  liability  of  property  owner  for  injury  to»  653. 
Teustes,  power  to  sell,  when  implied,  216. 

War,  civil,  belligerent  rights  in,  509. 

impressing  private  property  during  time  of,  500. 

liability  of  captors  of  vessel  under  color  of  insurgent  military  aotboHty^ 
508. 

property,  right  of  each  belligerent  to  destroy,  509. 

property,  when  may  not  be  destroyed  in«  509. 

soldier *s  liability  for  destroying  property  in,  509. 
Water,  surface,  obstruction  or  alteration  in  flow  of,  by  proprietor,  627. 
Will,  attestation  must  be  in  presence  of  testator,  and  after  he  signs* 
Writ  of  PogsBssiON,  who  may  be  removed  under,  630. 
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AOOQRD  AND  SATISFACfnaN. 
See  JuDGioDm,  11. 

AOOOUOTS. 
See  BviDKNCB,  8. 

ADVERSE  POSSESSION. 

1.  Wmma  Qjni  zv  FdassBioH  ov  Land  uvdsb  Ooimuor  or  PuBOBijni  «(•» 
eiited  by  the  husband  of  one  of  two  women,  co-teniata  thereof,  brings  a 
bill  to  enjoin  a  pnrohaBer  from  said  two  women,  claiming  nnder  a  deed 
ezeoated  by  them  after  the  death  of  said  husband,  from  catting  timber 
on  said  land,  in  which  he  alleges  that  his  contract  was  made  by  the  hus- 
band of  said  co-tenant  with  the  consent  of  his  wife,  and  that  the  title 
was  still  outstanding,  does  not  show  such  a  right  to  the  land  as  would 
bar  the  entry  of  the  grantee  under  the  above  deed;  nor  in  view  of  the 
averments  of  the  bill  can  any  presumption  of  a  grant  or  of  adverse  pos- 
ssBsion  be  indulged.    Dean  v.  Brcfum,  656. 

S.  AiyvsBSS  FoasESSioN,  What  OoNSTrruTSS. — Poasession  to  be  adverse 
must  be  accompanied  with  a  positive  and  exclusive  claim  of  the  entire 
title;  where  the  title  claimed  admits  the  existence  of  a  superior  title,  the 
possession  will  not  be  adverse  to  that  title.     Id, 

S.  PO08B8SIOX  UNDER  AGREEMENT  TO  FURCHASB — NoT  ADVERSE. — Where 

one  contracts  for  land,  and  enters  into  possession  under  an  agreement  for 
a  conveyance  of  the  title  on  payment  of  the  purchase-money,  there  can  b« 
no  adverse  holding,  even  if  possible  then,  until  the  condition  on  which  the 
oonveyanoe  depends  has  been  performed.     Id. 

4i  OwNSB  or  Land  Who  has  been  Dispossessed  ictTsr  Assert  his  Claim 
thereto  by  performing  some  act  that  will  reinstate  him  in  possession  be- 
fore he  can  regain  what  he  has  lost.  A  mere  casual  entry,  or  an  entry 
by  stealth  under  circumstances  that  go  to  show  that  he  claims  no  right 
to  enter,  or  an  entry  for  other  purposes  than  those  connected  with  a  right 
to  enter,  will  not  be  sufficient  to  break  the  continuity  of  exclusive  pos- 
session in  the  disseisor.  It  is  therefore  error  for  the  court  to  charge  that 
a  person  claiming  a  prescriptive  right  to  a  public  landing  "must  have 
excluded  the  public,  and  every  member  of  it ";  an  exclusion  from  the  pos- 
ssBsion  is  all  that  is  required.    Burrows  v.  OaUup,  186. 

g^  Grantor  or  Land  Taking  Adverse  Possession  Subseqttsnt  to  hib 
Deed,  and  holding  continuous  adverse  possession  for  five  years,  may  aet 
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np  the  atatate  of  limitations  as  a  defense  in  an  action  of  ejectiawl 
bronght  against  him  by  his  grantee.    FrankUn  v,  Dcrland,  III. 

t.  br  Pirmov  iob  Fartitton,  Sols  Seisin  m  Kbspondebt  hat  bb  B»- 
TABUSHXD  by  a  possession  commenced  twenty  yean  before  the  trial, 
although  less  than  twenty  yean  before  the  commencement  of  the  aoik 
BradoeU  v.  Persona  Unhujwn,  548. 

7«  QPXN,  NoTOBiovs»  ExcLUSiYX,  AND  Adtebsb  Possbssioh  of  upland  adja> 
oent  to  plats,  for  twenty  years,  under  a  duly  recorded  deed,  gives  title 
to  all  the  flats  fronting  such  upland,  and  described  in  the  deed.     Id. 

ADULTERY. 
See  HoMESTBASS,  8. 

AGENCY. 

L  Ufon  Salx  or  Personal  Pbopebtt  bt  Parol,  Title  mat  Vest  in  an  un- 
disclosed principal  for  whom  the  apparent  purchaser  is  negotiating  as 
agent,  and  the  principal,  though  unknown  to  the  seller,  may  vindicate 
by  suit  in  his  own  name  his  rights  in  the  property.  Tainter  ▼.  Zjombard^ 
652. 

S.  In  Louisiana  Fipuciart  Agents  cannot  Transfer  negotiable  assets  witii- 
out  an  order  of  court,  and  such  rule  will  prevail  in  the  abeenoe  of  any 
kx  lod  contractus*     BurbanJs  v.  Payne,  513. 

See  Corporations,  8,  9;  Master  and  Servaivt.  1. 

ARBITRATION  AND  AWARD. 

L  Upon  SuBMiBaioN  or  Dispute  to  Two  Persons  with  Authobitt  nr  Case 
or  DiSAQBEEMENT  to  choosc  a  third  person,  the  award  of  whom  or  a 
majority  of  whom,  in  case  a  third  person  shall  be  choeen,  shall  be  final; 
if  the  two  arbitrators,  being  unable  to  agree  as  to  the  amount  of  damages* 
appoint  a  third  person  **  as  umpire  to  act  with  us  in  the  hearing  and  final 
decision  thereof  in  the  manner  contemplated  in  said  agreement*"  and  the 
person  so  chosen,  after  a  new  hearing  before  all  three  of  them,  makes  to 
the  parties  a  written  statement  of  his  decision,  which  shows  that  he  ar- 
rived at  it  without  consultation  with  the  other  arbitrators,  and  that  he 
did  not  consider  it  to  be  his  duty  to  fix  independently  the  amount  of 
damages  to  be  awarded,  but  only  to  determine  which  of  the  othen  had 
fixed  the  sum  nearest  in  his  judgment  to  justice  and  equity,  and  he  ac- 
cordingly unites  with  the  arbitrator  who  fixed  the  highest  sum,  and  those 
two  make  an  award  of  damages,  by  a  separate  paper,  which  does  not 
show  that  the  other  arbitrator  acted  at  all  in  the  case,  such  award  is 
void,  although  such  third  penon  declares  his  own  opinion  that  the  sum 
awarded  is  too  small.     Haven  v.  Wmnisimmet  Co.,  723. 

SL  DisrriNcnoN  between  Submission  to  Arbitratobs  with  Power  to  Reibi 
TO  Umpire,  and  submission  to  arbitraton  with  authority  to  choose  an- 
other to  act  with  them,  stated.    Id. 

ARREST. 

1.  Name  or  Some  Description  or  Partt  to  be  ARBsarrED  on  Wa&bast 
MUST  be  Expressed  therein.  Warrant  granted  with  the  name  in 
blank,  and  without  other  designation  of  the  person  to  be  arrested,  is 
void.     CommottweaUhY.  Crotty,  669. 
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S.  Whkrb  Pajeett  WH08S  Naks  13  Unknown  is  to  be  ABKBsrrsD,  Warrant 
KUST  Contain  the  best  description  possible  of  the  person  to  be  arrested; 
and  it  mnst  be  sufficient  to  indicate  clearly  on  whom  it  is  to  be  served, 
by  stating  his  occupation,  his  personal  appearance  and  pecnliarities,  the 
place  of  his  residence,  or  other  circumstances  by  which  he  can  be  identi- 
fied.   Id, 

S.  OnaoER  SxiKiNa  to  Serve  Void  Warrant  Becomes  TRESPAasER;  so  with 
any  other  person.     Id, 

4.  Warrant  to  Arrest  "John  Dds  or  Hichard  Hoe,  whose  Other  or 

True  Name  is  Unknown,"  without  any  further  description  or  means  of 
identification  of  the  person  to  be  arrested,  is  void.     Id, 

0.  Person  BouanT  to  be  Arrested  upon  Void  Warrant  mat  Lawtullt 

Resist;  and  third  persons  may  lawfully  aid  him  in  such  resistance,  using 
no  more  force  than  is  necessary  to  prevent  the  arrest  without  being 
gnilty  of  %  riot    Id, 

ASSIGNMENTS. 
8e»  FRAtn>uLSMT  Absignments;  MosTOAOBa,  1,  7,  8;  Nbootiabui  Immn;- 

MENTS,  18,  19. 

ATTACHMENT. 

1.  Attachment,  Reoular  upon  rrs  Face,  is  not  Void  because  the  com* 

plaint  does  not  set  up  a  cause  of  action  which  would  warrant  the  issnanoe 
of  an  attachment.  McComb  v.  Reed,  115. 
SL  Sheriff  RECEiviNa  Attachment  Regular  on  its  Face  cannot  pay  over 
the  money  obtained  by  him  from  the  sale  of  property  levied  on  by  virtue 
of  the  writ  to  a  junior  attaching  creditor,  because  the  complaint  in  the 
action  on  which  the  first  attachment  was  issued  did  not  set  forth  a  cause 
of  action  upon  which  an  attachment  could  issue.    Id. 

5.  It  is  Dutt  or  SnERmr  Receiving  Monet  on  Execution  Sale  of  prop- 

erty, levied  on  by  virtue  of  attachments,  to  apply  the  money  in  the 
order  of  the  attachments.  The  sheriff  has  no  right  to  go  back  of  the 
process  and  raise  the  question  as  to  the  validity  of  the  attachments.     Id, 

4.  Whether  Junior  Attaching  Creditor  can  Successfully  Attack  Va- 

uditt  of  Prior  Attachment  on  the  same  property,  on  the  ground  thai 
the  complaint  did  not  contain  a  cause  of  action  upon  a  contract,  express 
or  implied,  for  the  direct  payment  of  money,  qucere.    Id. 

5.  Garnishee  is  not  Estopped  from  Denying  Indebtedness  to  Defendant, 

by  reason  of  the  fact  that  before  the  suing  out  of  the  writ,  he,  the  gar- 
nishee, had  admitted  to  plaintiff  that  he  was  indebted  to  the  attachment 
defendant,  and  that,  if  garnished,  he  would  pay  the  money  to  the 
plaintiff.     Lewis  v.  Prenatt,  321. 

8.  Attachment.  —  Funds  in  Hands  of  Trustee  in  Equity  are  not,  as  a  gen- 
eral rule,  liable  to  attachment  and  condenmation  until  the  share  of  the 
debtor  has  been  ascertained  by  a  statement  of  the  trustee's  trust  and  the 
settlement  of  his  final  account.     Oroame  v.  Lewis,  663. 

7.  Rule  that  Attachment  will  not  Lib  to  Affect  Funds  in  Hands  of 
Trustee,  before  the  settlement  of  his  accounts,  rests  altogether  on  juris- 
dictional considerations  sufficient  for  the  defense  of  a  trustee  as  garnishee^ 
as  well  as  for  the  protection  of  the  fund  in  his  hands;  but  it  is  evident 
that  these  are  purely  matters  of  defense,  of  which  the  trustee  should  avail 
himself  by  motion,  pleadings,  or  proof  at  some  stage  of  the  attachment 
proceedings,  before  the  final  judgment.    The  trustee  is  not  required  to 
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plead  ibeae  ftete  ipadfloally,  bat  they  ■hoold  ba  diidoaed  to  tba  eooH 
by  aoma  party  to  tha  procaading  baf ora  tba  mattar  ia  ooooliidad  by  a 
Judgment.  Id, 
t.  Whibb  Fuvm  nr  Hands  or  Tbubtui  hatx  bbxn  Attaghxd  bsvobs  Sit- 
TLBXXNT  OF  HI8  AooousTS,  and  tha  debtor's  share  asoartained,  aad  such 
procaadinga  allowed  to  ripan  into  a  judgment  of  oondenmation,  if  the 
time  within  which  arrori  can  be  assigned  and  corrected  has  passed,  tha 
Judgment  will  be  held  final  and  condnsiTe  of  the  rights  established  by  t^ 
and  tha  fact  that  tha  garnishee  hadagood  defense,  or  that  he  was  dothad 
with  a  privilege  protecting  his  fnnd  from  attachment^  cannot  now  be  in- 
quired into.    Id, 

H  K0TlllTENDIDIOBPlt0TJD0nOKOrI)XBr0)t&---RuUBTBATFuin)8IHHAn» 

OF  TximrBB  cannot  be  attached  until  his  accounts  have  been  settled,  and 
tiia  debtor's  share  ascertained,  ia  not  intended  as  a  device  for  the  banafil 
of  debtors,  nor  to  protect  their  interest  in  trust  funds  from  the  appropri- 
ate remedies  of  their  creditors,  and  is  only  applied  where  tha  aziatmg 
facta  and  dreumstanoas  justify  it»  and  will  never  be  applied  after  then 
has  been  a  final  account  and  an  order  to  the  trustee  to  pay  aocotdiq^. 
Id, 
lOl  ATTACHiCEiiTAaAiiTSTBVNDanrCHABaB  OF  Tbustex  may  be  issued  and  laid 
in  his  hands  before  the  settlement  of  his  accounts  and  the  ascertainment 
of  the  share  of  the  debtor,  but  it  is  not  effective  so  as  to  subject  the  fund 
to  condemnation  until  after  the  settlement  of  such  account.    Id, 

11.   AlTAOHMBNT  LaID  IN  HaNDS  OF  TbUBTBB  BBFOBB  FiNAL  AOOOUNT  WILL 

BB  Ckx>D,  if  at  any  time  before  trial  or  judgment  the  share  of  the  fund  in 
hand  belonging  to  tha  debtor  is  ascertained  by  a  final  account.    Id, 

12L  PbOCESS  of  AlTAOHMBNT  ORGABNIgHMBNT,  WHBN  PUBSCTINa  CRBDITS,  Ub- 

UKB  Obdinart  Surra,  does  not  necessarily  relate  back  to  the  service  of 
the  writ^  but  may  stand  on  the  state  of  facts  appearing  at  the  time.    Id* 

11.  JUDGMBNT  EnTBBBD  ON  GaRNISHICBNT  OF  FUNDS  IN  HaNDS    OF  TbUBTEI^ 

before  his  accounts  have  been  settled,  will  be  final  and  efiective  on  tba 
fund  afterwards  ascertained,  if  before  that  time  no  motion  or  other  pro- 
ceeding has  been  taken  to  correct  that  irregularity  in  the  entry  of  tha 
Judgment.  The  ascertainment  of  the  specific  fund  upon  which  the  judg- 
ment takea  effect  curaa  the  irregularity  of  entering  it  bafora  the  final 

aooonntw    Id, 

See  Shbrifvs. 

ATTORNEY  AND  CLIENT. 

L  Bight  of  Attobnbt  of  Rboobd  to  Oontbol  and  Manaob  AonoN  cba- 
not  be  questioned  by  the  opposite  party  while  he  remains  such  attoRiey. 
Board  qfCo7nmi8n<mer9V,You7iger,  164. 

8i  Pabtt  to  Action  mat  Appbab  in  his  Own  Pbofeb  PsBaoN  or  by  attor- 
ney, but  he  cannot  do  both.  If  he  appears  by  attorney,  he  must  ba 
heard  through  him,  and  cannot  himself  assume  control  of  the  case.    Id» 

S.  OOUBT  SHOULD  NOT  PiSMISS  ACTION  WrFHOUT  OONSBNT  OF  AlTOBNBT  Of 

Rboobd^  although  the  plaintiff,  who  baa  appeared  by  attorney,  atipulat« 
in  writing  that  it  be  dismissed.    Id. 

BANKS  AND  BANKING. 

L  DBFoarr  is  not  Rbal  Dbposit,  but  a  loan  for  the  use  of  the  banker,  wIma 
the  deposit  is  an  irregular  one,  and  in  the  absence  of  any  special  agree- 
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maat  betwem  tba  banker  and  depositor;  as,  when  an  aoooimt  Is  kept} 
where  money  Is  deposited  in  bank  to  be  drawn  ont^  not  in  the  identioal 
fond  deposited;  where  money  deposited  is  iningled  with  the  cash  assets 
of  the  bank,  and  naed  indifferently  therewith.    Schmidt  ▼.  Barhar,  C8!J. 

S.  Ibsbgulab  Dxfosit  or  Monxt  ih  Bajsk,  in  the  absenoe  of  any  special 
agreement  between  the  banker  and  depositor,  ia  merely  a  loan  for  the 
nse  of  the  banker.  Soch  deposit  transfers  the  property  to  the  loanee^ 
and  the  relation  between  the  bank  and  its  onstomen  is  simply  one  of 
debtor  and  creditor.    Id, 

SL  Dub  DnjoBNOB— Fbbsentmbht  or  CBBTmoATB  or  Dbfobit,  Patablb  oh 
Dbkabd.  — Defendant  sent  plaintiff  a  certificate  of  deposit,  payable  on 
demand,  in  payment  ol  a  debt.  Plaintiff  received  and  acknowledged  the 
receipt  thereol^  and  used  and  negotiated  the  certificate  for  fifteen  days^ 
when  the  bank  issning  the  certificate  failed,  and  it  was  presented  and 
protested.  Mail  oommnnication  between  plaintiff  and  the  bank  ocon- 
pied  bat  two  days.  Held,  that  phuntiff  had  not  need  dne  diligence,  and 
ooold  not  recover  from  defendant.    Bower  v.  Hoffman^  569. 

4to  Patmbnt — Saboiidv  or  DBFoeoiT  nr  Bans.  — Where  defendant  depositB 
IB  a  bank  the  amoont  of  his  debt  to  plaintiff  and  sends  him  the  bank's 
oertificate  of  deposit^  which  phuntiff  accepts  and  acknowledges  receipt 
d^  and  nses  for  his  own  purp^jses,  he  sanctions  the  deposit  as  a  payment 
to  himself,  snA  makes  the  bank  his  own  agent  to  hold  the  snm  snbject 
to  his  order.    Id, 

BONDa 

1.  Ihtkbxst  is  Bboovbbablb  in  Action  on  Bond  given  in  the  amoont  acta- 

ally  dne,  and  not  in  a  penalty.    Fnuer  v.  lAtHe,  741. 
SL  Intbbbst  IB  not  Bboovbbablb  in  AonoN  on  Bond  Givbn  in  Pbnaltt. 

Id 

See  Gobpobaxionb;  Guabdian  anb  Wabd;  Bailboabs,  10-13;  Bbplbvih» 

6;  Wbtis,  2. 

BOUNDABIEa 

1.  In  Fizino  Boundabibs,  Monumbnts  Mbntionbd  in  Dbed  Govbbv 
GoUBSBS  AND  D18TANOB8.    FrankUn  v.  Dorland,  111. 

8i  Dbscbzption  in  Dxbd^  "thbnob  Nobtheasteblt  A3  FoBB  Bivbb  Runb^" 
indndea  the  flats  to  the  middle  of  said  river.  BrackeU  v.  Perwiu  Ui^ 
bnoum,  648. 

t.  AonoN  lOR  Diminution  or  Pbicb  vob  Dbvioienot  will  not  lie  where  land 
fronting  on  a  bayon  is  sold  by  described  metes  and  bounds,  except  the 
rear  boondary,  which  is  not  defined,  as  containing  a  certain  number  of 
aipents.  In  such  case  the  sale  Is  one  per  averekmem,  the  depth  of  the 
land  is  presnmed  to  be  forty  arpents,  and  the  vendee  takes  all  the  land 
within  the  bonndaries  mentioned.    Davie  v.  MUlaudon,  617. 

See  PcBLio  Lands,  8. 

OAPTURR 
See  MiLiTABT  Law.      . 

COMMON  CAllBIER. 

!•  Common  Oabbibbs  abb  Bottndto  Oarbt  Abtiolbs  within  SooFBorxsiii 
BvsiNBBBi  without  any  other  contract  than  such  as  the  law  would  imply. 
Adame  Expreee  Co.  v.  Nock,  610. 
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SL  Comf ov  Oabbub  n  hot  Bouhb  to  Baonvs  Mohxt  Km  TEABSfosrA- 
TZOK  onlaia  it  is  proparlj  teeiired  and  addrened.  FUagerald  ▼.  Jefai 
AjpfVM  Co.,  341. 

S.  BsFinuL  or  Conatov  Oabbibr  to  CJoust  Mohxt  Taxxk  ids  Tbj»> 
POBTATiOH,  at  the  request  of  the  conngnor,  will  not  create  any  prasam^ 
tion  against  him  as  to  the  amonnt  oontained  in  the  package.    Id. 

4k  RioiTAL  in  Common  Cabbub's  Bjdoeift,  Grrws  vob  Paokaox  or  Moonr 
in  a  sealed  envelope,  that  it  is  "  said  to  contain  "  a  given  amonnt,  is  nol 
prima /ode  evidence  that  the  package  did  in  fact  »w»*"^  the  amonnt 
named.    Id, 

^  Goods  Placed  iob  Shifmjbnt  m  Cab  or  Railboad  Compaitt  Stahdiiw 
OH  SiDB-TBAOK,  Under  exolnsive  control  of  the  company,  with  the  asnnnt 
of  the  company,  pass  into  the  possession  of  the  company,  whether  thsj 
be  placed  in  the  car  by  its  own  employees  or  by  other  pereoos.  lUmk 
Central  i?.  B.  Co.  v.  Smyser,  301. 

8.  MxBB  SioNDfa  or  Bill  or  Ladino  dobs  not  Tbansrb  Posbbbbion  or 
Fbxiqht  to  a  common  carrier,  bat  is  merely  evidence  that  he  has  reoaifed 
the  possession,  and  this  fact  may  be  shown  by  any  other  legitimato  evi- 
dence.   Id, 

7.  LiABZLiTT  or  Common  Cabbixb  is  Fizxd  bt  AooBmNO  PBorxBrr  to  be 
carried,  and  this  acceptance  is  complete  when  the  property  comes  inte 
his  possession  with  his  assenti    Id, 

i.  Eailboad  Compant  mat,  bt  Sfbcial  Contbaot,  Limit  m  Common-law 
LiABiLnr  for  loss  for  injury  to  property  placed  in  its  possession  for 
transportation,  being  still  liable,  however,  for  gross  negligence  or  wfllfid 
misfeasance.  Bat  it  cannot  restrict  its  liability  by  merely  proving  a 
usage  on  its  part  in  giving  bills  of  lading  to  notify  sUppers  tiiat  the  com- 
pany  woald  not  be  liable  for  certain  kinds  of  losses.    Id, 

t.  Liability  or  Common  Cabbibbs  is  Pbcuuablt  Stbingxnt,  aod  they  wiU 
not  be  permitted  to  limit  that  liability  by  special  contracts,  nnlosa  th^ 
are  fairly  made,  and  are  fally  understood  by  the  other  party,  and  are 
clearly  proved.    Adams  Express  Co,  v.  Nock,  510. 

IOl  In  AcnoN  AGAiNn*  Common  Cabbixb  for  the  loss  of  a  horse  alleged  to 
have  been  caused  by  the  borsting  of  the  boilers  of  a  stesmer  by  rsason 
of  the  negligence  of  the  carrier  in  racing  at  the  time  of  the  loss,  eri* 
dence  of  the  good  condition  of  the  boilers  at  such  time  is  not  admissiHe 
either  on  the  question  of  liability  or  of  damages.  Agnew  v.  Steamer 
Contra  Costa,  87. 

^l.  Common  Cabbixb  la  Subjxotxd  to  Obdinabt  RmmNautiLmxa  con- 
nected with  his  vocation,  when  the  cause  of  damage  for  which  rscom- 
pense  is  sought  is  unconnected  with  the  subject-matter  of  the  damage.  Id, 

12.  Common  Cabbixb  or  Live-stock  is  Insurkb  against  all  injury  not  re- 
sulting from  the  act  of  God,  or  the  public  enemies,  or  from  the  condnct 
of  the  animal  being  transported.    Id. 

IS,  In  AonoN  against  Common  Cabbixb  for  the  loss  of  a  horse,  alleged  to 
have  been  caused  by  the  explosion  of  the  boilers  of  a  steamer,  while  neg- 
ligently engaged  in  the  act  of  racing,  evidence  is  inadmissible  to  show 
that  the  boilers  were  good  and  sufficient,  and  that  the  officers  and  crew 
BO  conducted  themselves  that  the  explosion  occurred  by  inevitable  aoei- 
dent  or  imknown  causes  while  the  steamer  was  so  engaged.    Id, 

14.  Pbxbumftion  18  AGAINST  Cabbixb  in  every  case,  except  when  it  is  made 
to  appear  that  the  injury  complained  of  could  not  have  happened  by  the 
intervention  of  human  means.    Id. 
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1&  CoMMOV  Cabbisb — Loss  or  Baooaox  ov  Oni  or  Two  OoamBorino 
Lone — EviDKNGB  or  Dkuysbt  to  Sboond.  —  In  going  from  one  city  to 
another,  plaintiff  traveled  part  of  the  way  by  steamboat  and  the  remain- 
der by  railroad.  He  delivered  his  trtrnke  to  the  steamboat  company,  re- 
oeived  a  check  therefor,  which  he  presented  at  the  end  of  the  railroad, 
where  the  trunks  could  not  be  found.  In  an  action  against  the  steamboat 
company  for  the  value  of  the  trunks,  evidence  of  a  derk  of  the  latter  com- 
pany that  if  the  trunks  were  no^  delivered  to  the  railroad  company  they 
woidd  be  brought  back  to  the  steamboat  company's  office,  and  that  he 
knew  of  no  such  return  during  the  month  when  the  trunks  were  lost»  is 
not  sufficient  to  show  a  delivery  to  the  railroad  company  exempting  the 
steamboat  company  from  liability.  BaUhnore  Steam  Packet  Cfo.  v.  Smith, 
576. 

18.  Fathkb  mat  Maintain  Aohon  against  Common  Oabbixe  vor  Loss  or 
Trunk  contaJTiing  his  daughter's  clothes.  As  he  is  bound  to  provide 
for  her,  the  loss  is  not  so  much  hers  as  it  is  his.    Id. 

17.  Father  Who  Transports  Baqgaos  or  Dauohtxr  and  Rboxives  Chbgks 
THERxroR  MAT  MAINTAIN  action  against  the  common  carrier  for  its  loss, 
upon  the  contract,  independent  of  his  right  as  father.  The  contract  for 
the  transportation  was  made  with  him,  and  as  holder  of  the  checks, 
which  take  the  place  of  a  bill  of  lading,  he  may  sue  as  consignee.    Id. 

18.  Action  mat  be  Maintained  against  Express  Ck)MPANT  roR  Loss  or 
Package  or  Monet,  although  the  amount  of  the  loss  has  already  been 
paid  by  a  third  person.  The  action  may  still  be  maintained  for  tiie  use 
of  such  third  person.     American  Express  Co.  v.  Haggard,  257. 

19.  DsLivERT  or  Package  bt  Express  Oompant  must  be  Actual  and  Bona 
Fide,  and  not  merely  formal;  and  if  an  agent  of  the  company  abstract  the 
package  while  in  the  act  of  delivering  it,  the  company  will  be  liable,  even 
though  a  receipt  be  signed,  and  the  form  of  delivery  gone  through,  by  th« 
agent's  laying  the  package  for  a  moment  out  of  his  hands.     Id. 

90t  CSoMMON  Carriers  bt  JVagons  are  Reqihrbd  to  Deltver  Goods  to 
CSoNSiGNEE  at  his  house  or  place  of  business,  and  their  liability  as  such 
continues  until  such  delivery;  but  this  rule  does  not  apply  to  common 
carriers  by  vessels  on  the  seas,  lakes,  or  navigable  rivers,  or  by  railroads. 
Bcuuemer  v.  Toledo  etc.  R'y  Co.,  367. 

81.  In  Action  against  Street-railroad  Oompant  to  Recover  Damages  for 
the  loss  of  a  box  of  merchandise  delivered  to  it  to  be  carried  for  hire  on 
the  front  platform  of  one  of  its  cars,  evidence  that  other  persons  had 
paid  money  to  its  conductors,  with  the  knowledge  of  its  superintendent* 
for  the  carriage  of  merchandise,  is  admissible  to  show  the  defendant  to  be 
a  common  carrier  of  goods.     Levi  v.  Lyim  etc.  R.  R.  Co.,  713. 

82.  Street-railwat  Oompant,  ir  Proved  to  be  Oommon  Oarrier  or 
QooDS,  is  liable  as  such  for  loss  of  a  box  of  merchandise  delivered  to  it 
to  be  carried  for  hire  on  the  front  platform  of  one  of  its  cars.     Id. 

Sl  OoNDUcroR  or  Strest-railwat  Oar  mat  Exclude  or  Expel  there- 
rROM  person  whose  condition,  by  reason  of  intoxication  or  otherwise,  is 
such  that  it  is  reasonably  certain  that  by  act  or  speech  he  will  become 
offensive  or  annoying  to  other  passengers  therein,  although  he  has  not 
committed  any  act  of  offense  or  annoyance.  Vinton  v.  Middlesex  R.  R, 
Co.,  714. 

%L  Oarriebs  or  Passengers  are  Bound  to  RxERcraE  towards  such  passen- 
gers the  utmost  care  and  diligence  which  human  foresight  can  use.  Stai§ 
T.  BalUnwre  etc.  R.  R.  Co.,  600. 
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>.  Whibb  Pabtt  Ik jub3D>  bt  Bazlboad  Coxpaht  is  not  a  paaiengBi,  flw 
ourier  is  not  required  to  exercise  that  d^;ree  of  vigilance  leqiiired  of  par- 
tiee  bearing  a  relation  of  tmst  and  oonfidenoe  or  bailment  towards  each 
other.  In  snch  case  the  carrier  is  only  required  to  nae  snch  care  and 
diligence  as  wonld  be  exercised  by  skiUftd,  pmdent,  and  discreet  persoas 
having  the  control  and  management  of  snch  business,  regarding  their 
duty  to  the  interests  of  all  concerned.  Id. 
S8.  Whbbb  Pabtt  In jubbd  bt  Bailboad  Compaht  is  not  a  passenger,  he 
is  not  entitled  to  recover  if  his  negligence  directly  contribated  to  sneii 
injury,  or  if  the  accident  could  have  been  avoided  by  such  care  as  mi^bt 
under  all  the  circumstances  have  been  reasonably  expected  to  be  exerdsBd 
by  one  of  his  age  and  inteUigenoe.  This  is  true  although  the  injury  could 
have  been  prevented  by  the  exerdse  of  the  utmost  care  and  diligence  en 
the  part  of  the  carrier.    Id. 

See  Dakaobb,  5;  Fbbbibs;  Bailboads. 

OONFUOT  OF  LAWS. 
See  CoimucTS,  1-5. 

CONSTITUTIONAL  LAW. 

1.  Dub  Pboobss  or  Law.  — The  rights,  liberties,  or  privileges  of  dtiisos 
cannot  be  taken  away  or  abridged  by  act  of  the  legislature,  or  in  ai^ 
way  except  by  due  process  of  law,  that  ia,  by  means  of  law  in  its  regular 
course  of  administration  through  courts  of  justice.    Riaon  v.  Farr^  62L 

t.  Lbgislation  is  Exekcisb  of  SovBBEiaN  Poweb,  and  the  legislature  is 
supreme  and  uncontrollable,  except  in  the  particulars  in  which  its  power 
is  restricted  by  the  constitution.    Id. 

8.  Constitution  is  Supremb  Law  of  Land,  is  of  BiNDnra  Fobgb  and 
Obligation  upon  All  departments  of  the  government,  fixes  their 
powers,  and  limits  the  bounds  within  which  they  must  act.  It  is  fixed, 
permanent^  uncontrollable,  and  transcendanl  in  its  nature  and  operation, 
and  can  be  changed  or  revoked  only  by  the  power  that  made  it^  — the 
people.    Id. 

i.  Act  of  Lxoislaturb  must  not  Infeinob  upon  either  the  constitution  of 
the  United  States  or  upon  that  of  the  state,  and  if  it  does  so  it  is  ab- 
solutely void.    Id. 

5.  Judicial  Depabticbnt  is  Pbopeb  Power  to  Declabb  Constttutioh- 
ALTTT  OF  Law,  and  every  act  of  the  legislature  contrary  to  the  true 
intent  and  meaning  of  the  constitution  will  be  declared  null  and  void. 
Id. 

0.  Where  Constitution  Provides  Quaufioations  of  Elbctobs,  Addi- 
tional Ones  cannot  be  Bequibed  by  act  of  legislature,  and  no  person 
possessing  the  constitutional  qualifications  can  be  deprived  of  the  exer- 
dse of  the  elective  franchise  by  mere  legislative  enactment  while  the 
constitution  remains  unaltered.    Id. 

7.  Where  Constitution  Provides  Qualifications  of  Electors,  an  act  of 
the  legislature  requiring  the  voter  to  take  an  oath  to  support  the  consti- 
tution of  the  United  States  and  of  the  state  does  not  restrict  the  right 
to  vote  as  conferred  by  the  constitution,  nor  add  to  the  qualifications 
therein  required,  and  is  not  unconstitutional.    Id. 

t.  Where  Constitution  Provides  Qualification  of  Voters,  an  act  of  the 
legislature  requiring  one  who  seeks  to  vote  to  first  take  oath  that  he  has 
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not  borne  arms  against  the  United  States  or  the  state,  or  aided  the  so- 
called  confederate  anthorities,  since  a  certain  date,  is  nnconstitntionaly 
as  snch  act  is  equivalent  to  a  provision  that  no  one  who  has  so  borne 
arms  shaU  vote,  and  so  adds  additional  qnalifications;  and  again,  snch 
provision  is  punitive,  and  by  such  oath  the  person  is  found  guilty  and 
punished  by  being  denied  the  right  to  vote,  without  due  process  of  law. 
Id. 

9.  Act  of  Statb  Lxoiblatubx  PBoviDiira  vob  Trial  or  Otfensxs  ttpoh  In- 
VOBICATION  is  not  repugnant  to  the  provision  of  the  United  States  con* 
ititntion  that  "  no  person  shall  be  held  to  answer  for  a  capital  or  other 
infamous  crime  unless  on  presentment  or  indictment  of  a  grand  jury,** 
etc,  as  this  has  application  to  proceedings  in  the  United  States  courts 
alone.    State  v,  BameU,  471. 

IOl  Statutx  Making  It  CRmniAL  OrrENSB  to  Sxll  Milk  Which  ib  Abul- 
TXBATBD,  though  With  pure  water  only,  is  constitutional.  CammonwecM 
v.  Waite,  711. 

II.  BxQuiBxuxNT  or  OoNSTmmoN  THAT  Acts  or  Lxqislatukb  bb  in  Abti- 
OLXS  AND  SxcnoNS,  IN  Samb  Mannxb  A3  CoDB  is  arranged,  is  directory 
in  form,  and  looks  more  to  convenience  in  adopting  the  law  to  oodifioi^ 
tion  than  to  its  operative  effect.     Hardtsty  v.  Tafi^  584. 

See  HoMXSTBADB,  1-6;  Statutes;  WiaaHTS  and  Measubxs,  1. 

CONTEMPT. 

1.  JUDOXXNT  rOE  C0NTK1P>T  IB  VaLID  WITH017T  AnT  BeOITAL  of  the  fftOtS 

which  constitute  the  contempt.    It  is  proper  for  the  court  to  so  state  the 
facts,  as  if  as  stated  they  do  not  amount  to  contempt,  the  prisoner  may 
be  discharged,  but  their  statement  is  not  necessary  to  the  validity  of  the 
judgment.    EoMUm  v.  SiaU^  49. 
2.  Appbal  does  NOT  Lib  ibom  Judgmbnt  or  Coubt  Ikfosino  Finb  bob 

GONZBHFT.      Id^ 

OONTRAOTS. 

!•  Law  or  Place  whbbb  Oontbact  is  Made  Govebns  Pebtobhancb  of  its 
terms  and  conditions  as  a  generatrule;  but  when  it  is  to  be  performed  at 
a  different  place  and  under  a  diffierent  jurisdiction  from  that  where  it  was 
entered  into,  then  the  law  of  the  place  of  performance  must  govern. 
XeiTM  V.  Headley,  227. 

S.  Pabtibs  to  Aobbbmbnt  abb  Pbescmbd  to  Know  Law  or  Plagb  where 
performance  is  to  be  made,  and  to  contract  with  a  view  to  that  law  unless 
it  is  otherwise  expressed  in  the  contract^  and  this  presumption  is  l^gal 
and  irrebutable.    Id. 

8L  It  is  Lboal  Pbbsuvftion  that  Cobtract  is  to  be  Pbbtobmbd  ^diere  it 
is  made,  unless  it  specifies  a  different  place  of  performance.    Id. 

4.  Notes  and  Cbetxtioates  or  Defostf  abb  Gotbbnbd  bt  Law  or  State 

where  they  are  payaUe  though  given  in  pnisnance  of  an  arrangement 
made  in  another  state.    Id. 

5.  Pabtt  to  Contract  will  not  be  Heabdto  Sat  that  He  was  Ionobant 

of  the  law  of  the  state  where  the  contract  is  to  be  performed,  and  it  is 
error  for  the  court  to  instruct  in  an  action  on  such  contract  that  the 
party  should  be  shown  1k>  have  knowledge  of  that  law.  Id 
t.  CouBT  wiu.  NOT  Lend  its  Aid  to  Sbitle  Disfutbs  relative  to  invalid 
oontracta.  It  will  notice  their  illegality  ex  officio,  and  aUow  it  without 
any  plea  at  any  stage  of  the  proceedings.    SchmkU  v.  Barker,  527. 
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7.  Pabtzbs  OAKiroT  Bs  Hbakd»  Who  Ask  Bkuet  from  vioUtka  of  Uw. 

They  ue  left  where  their  conduct  has  placed  them,  and  m  jMiro  cohm 
meUor  est  conditio  poaaedentia.    Id. 

8.  CoNTBAOT  IS  YoiB  Whigh  Dbfends  ufon  CoNDinoiv  OF  Tsnva  impoasible^ 

oonira  bonoa  mort$^  or  prohibited  by  law.     Id, 

9.  Pabtt  Who  Binds  HimskIiF  Unwillinolt  and.  under  .restraint  is  not 

deemed,  in  the  eye  of  the  law,  a  participant  in  an  illicit  covenant.    Id. 

10.  PLAiMnnr  must  not  Appkar,  vbou  his  Own  Showinq,  to  have  volim- 
tarily  infringed  the  law  of  the  land;  if  he  does,  he  cannot  avail  himself 
of  the  aid  of  a  court  to  enforce  a  contract  made  in  op^beition  to  Uw. 
Id. 

11.  Contract  Othsbwisx  Valid,  but  Void  only  BsgAuss  Hadb  on  Sun- 
day, constitutes  an  exception  to  the  general  rule  that  void  oontracta  an 
not  susceptible  of  ratification.     Love  v.  WeUs,  Z75. 

12.   OOMTBACT    AOBBEINQ    TO    PAT    SPECIFIC    »  UM    IN    GOLD    COIN,   OT  npQII 

failure  thereof  to  pay  such  farther  sum  as  may  be  equal  to  the  difference 
in  value  between  gold  coin  and  legal-tender  notes,  belongs  to  the  class  of 
contracts  provided  for  in  the  so-called  specific-contract  act  of  California, 
and  may  be  enforced  according  to  its  meaning;  and  the  meaning  of  such 
contract  is  that  the  maker  will  pay  in  gold  coin,  or  if  he  does  not  do  so^ 
in  legal-tender  notes  at  their  gold  value,  and  a  judgment  may  be  rendered 
on  such  contract  payable  in  gold  coin  alone.  Lane  v.  Oktchat{f\  121. 
18.  California  Spegoto-contract  Act  was  not  Intended  to  T^»aAr.m 
Contracts  which  without  it  were  illegal,  but  to  provide  a  remedy  for 
enforcing  certain  contracts,  if  held  to  be  legaL     Id. 

Bee -Customs;  Judgments,  11;  Specific  Performance;  Statute  of  Frauds; 

'  Weights  and  Measures. 

CORPORATIONS. 

1.  Question  whether  Defendant  is  Corporation  or  not  should  bb  Pbb- 

BENTED  bt  Plea  IN  ABATEMENT,  and  not  by  motion  to  quash  the  return 
of  summons,  it  being  raised  upon  matter  dehors  the  record.  Amerieam 
Expreea  Co.  v.  Haggard,  257. 

2.  Plea  in  Abatement  is  Bad,  because  It  does  not  Givb  Plaintiff  Bettbr 

Writ,  where  the  ''American  Express  Company  "  is  sued  as  a  corporation, 
and  a  plea  in  abatement  is  filed  in  the  names  of  several  persons  "and 
others,"  admitting  that  they  **  together  with  others  "  were  doing  business 
under  the  name  of  the  "American  Express  Company,"  but  denying  that 
the  company  was  a  corporation.  The  plea  should  have  set  forth  who 
were  the  "others,"  so  that  the  plaintiff  might  know  against  whom  to 
bring  his  suit,  if  the  plea  should  prove  to  be  true.     Id. 

S.  Officers  of  Corporation  have  Ko  Power  to  authorize  the  execution 
of  a  note  as  surety  for  another  in  respect  to  a  matter  having  no  relation 
to  the  corporate  business;  and  a  party  receiving  such  note  with  notice 
cannot  recover  on  it.     Hall  v.  Auburn  Turnpike  Co.^  75. 

4-  Officers  of  Corporation  have  No  Power  to  make  or  ratify  a  note  given 
by  one  of  their  number  to  secure  his  individual  indebtedness.    Id. 

0  Where  in  Action  bt  Payee  on  Note,  given  by  one  of  the  directors  of 
a  corporation  for  his  individual  indebtedness,  and  ratified  by  all  of  the 
other  directors  in  the  name  of  the  corporation,  the  answer  denies  that 
the  making  and  delivery  of  the  note  is  the  act  of  the  corporation;  evi- 
dence establishing  such  fact  is  admissible.    Id'  , 
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6.  CoBFORATTOM  IS  LiABLX  voB  Wbongtul  Aot8  ot  ITS  SxRVAHTB,  done  in  its 
employment,  and  may  e^en  be  indicted  for  acts  of  misfeasance  or  non- 
feasaoce.     Donaldson  v.  Miasiaaippi  etc  B.  R,  Co,,  391. 

7.   COBFORATION    IS    LlABLE   IN  ClVIL  AcnON  FOR  WrONQFITL  AoTS  OF  ITS 

Seryants,  Dons  in  its  Employment,  Causing  Death  of  Person,  on- 
der  section  4111  of  the  Iowa  Revision  of  1860,  providing  that  "where  a 
wrongful  act  produces  death,  the  perpetrator  is  civilly  liable  for  the 
injury."    Id, 

8.  Agents,  Officers,  or  even  Citt  Council  of  Municipal  Corporation 

cannot  bind  the  corporation  when  they  transcend  their  lawful  powers; 
and  a  city  warrant  is  subject  to  this  rule,  notwithstanding  it  is  negoti- 
able m  form.     Clark  v.  CUy  qfDes  Jfoines,  423. 

9.  BvERT  One  is  Charged  with  Knowledge  of  Nature  of  Duties  and  Ex- 

tent OF  Powers  of  the  officers  and  legislative  body  of  a  municipal  cor- 
poration, dnce  they  are  merely  the  public  agents  of  the  corporators,  and 
their  duties  and  powers  are  prescribed  by  statute,     fd.^ 

10.  Municipal  Coeporation  mat  Set  up  Plea  of  Ultra"  Vires  or  its  own 
want  of  power  under  its  charter  or  constituent  statute  to  enter  into  a 
given  contract  or  to  do  a  given  act  in  violation  or  excess  of  its  corporate 
authority.     Id. 

11.  Negotiabilitt  will  not  Validate  Obligations  Which  are  not  Bind- 
ing because  of  a  want  of  power  to  make  or  issue  them.     Id. 

12.  Ctty  Warrants  are  in  Legal  Effect  Pr(miissort  Notes,  not  Bills 
OF  Exchange.    Id. 

13.  Municipal  Corporations  have  Such  Powers  only  as  are  Expressly 
Granted,  and  such  incidental  ones  as  are  necessary  to  make  those  powers 
available  and  essential  to  e£fectuate  the  purposes  of  the  corporation;  and 
their  powers  are  strictly  construed.     Id. 

14.  Officers  of  Crrr  have  No  Power  to  Issue  Negotiable.  Paper  for  claims 
and  demands  against  the  city  H'hen  they  have  no  express  authority,  and 
the  existence  of-  such  a  power  is  not  necessary,  as  an  incident,  to  those 
granted,  or  to  carry  out  the  purposes  and  objects  of  the  .corporation.    Id, 

15.  Bona  Fide  Holder  of  Warrants  Drawn  bt  Officebs  of  Citt  upon 
Trbasurt,  in  taking  the  warrants,  is  bound  at  his  peril  to  ascertain  the 
nature  and  extent  of  the  power  of  the  officers  and  the  city.    Id. 

16.  Want  of  Corporate  Power  or  Want  of  Authority  in  Municipal 
Officers  cannot  bo  supplied  by  their  unauthorized  acts  or  representa- 
tions.    Id. 

17.  City  Warrants  Issued  in  Satisfachon  of  Judgment  AGAiNar  City  at 
the  rate  of  one  dollar  in  warrants  for  every  seventy-five  cents  due  on 
the  judgment  are  usurious.     Id. 

18.  It  is  Doubtful  whether  Municipal  Corporation  is  Bound  by  Action 
OF  ITS  Council  in  agreeing  to  pay  a  sum  clearly,  distinctly,  and  ascer- 
tainably  greater  than  is  legally  due.     Id. 

19.  Whebe,  under  Charter  of  Cmr,  Care  of  Roads  and  Streets  is  Cor- 
porate Matter,  and  for  road  debts  city  is  unconditionally  liable  as  for 
other  debts,  this  liability  cannot  be  controlled  or  varied  by  the  form  in 
which  the  warrants  are  drawn  or  worded  by  the  municipal  officers;  and 
hence,  though  the  warrants  are  drawn  payable  out  of  a  particular  road 
fund,  the  liability  of  the  city  is  still  general,  and  not  conditioned  upon 
the  existence  of  such  funds  in  the  treasury.     Id. 

90.  Municipal  Corporation  cannot  Erect  Toll-bbidoe  and  Levy  anp 
'  Collect  Tolls  unless  authorized  by  the  law  of  the  state.    Id. 
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21.  Ort  has  No  Power  to  Ebbot  Bridge,  ehhee  bt  Itbblf  or  Jdmur 
WTTB  Individual,  or  to  aid  in  its  erection  by  a  loan  of  the  cocponte 
credit,  under  a  power  in  its  charter  **  to  improve  sidewalks,  alleys,  and 
streets,"  and  "to  make  by-laws  necessary  and  proper  for  the  good  regu- 
lation, safety,  and  health  of  the  city."    IdL 

22,  Orrr  has  No  Powxr.to  Loan  ns  Credit  or  Make  its  Aooommodahos 
Paper  for  the  benefit  of  citizens,  to  enable  them  to  ezecate  private  ea^ 
terprises.    leL 

SSl  Bitildino  ov  Sidewalks  is  LsoimcATB  Municipal  Objxop  under  the 
charter  of  Des  Moines.    IcL 

24.  Warrants  Issued  bt  Ort  in  Consideration  or  Illbqal  Scrip  isEsied 
previously  by  the  city  in  payment  of  bona  Jtde  debts  or  in  exchange  for 
valid  city  warrants  are  valid,  and  not  open  to  the  objectian  of  ill*g«lt*y 
of  consideration.    Id, 

2&  CiTT  Warrants  are  ApmanrBLE  in  Evidenoe  without  Proof  op  Qss- 
uiNENEss  OP  Signature  or  of  anthority  to  issue  them,  in  an  action  upon 
them  againdt  the  city,  if  they  are  set  out  in  the  petition  by  copy  and 
their  execution  is  not  denied  under  oath.    Id. 

20.  Bonds  in  Aid  op  Railroad  Company,  Issued  bt  Countt  under  Town- 
ship Oeoanization,  are  Absolutely  Voiih  when  the  electiGn  at  which 
their  issuance  is  authorised  is  ordered  by  the  county  court  instead  of  by 
the  board  of  supervisors  of  the  county,  upon  whom  the  statute  has  con- 
ferred that  power  exclusively.  And  the  fact  that  a  majority  of  the  legal 
voters  of  the  county  voted  at  such  election  in  favor  of  the  issuance  of 
such  bonds  will  not  give  them  validity,  since  the  election  being  illegally 
called,  the  vote  failed  to  confer  the  power.    SwpervUora  v.  Cookt  282L 

27.  Where  Statute  Prohibits  Issue  op  Bonds  by  County  until  Blection 
IS  Held  resulting  in  favor  of  such  issue,  bonds  issued  under  an  electioa 
unauthorized  by  law  are  void  in  the  hands  of  all  persons,  whether  sabee- 
quent  purchasers  or  first  holders,  since  they  are  deemed  to  have  notios 
of  the  statute  under  which  the  Ijonds  purport  to  be  issued,  and  have  ac- 
cess to  the  proceedings  of  the  board  of  supervisors,  which  are  pablio 
records.  And  the  levy  and  collection  by  the  county  of  taxes  to  pay  the 
interest  on  bonds  so  issued  does  not  validate  them,  for  the  doctrine  of 
ratification  does  not  apply  where  there  is  a  want  of  power  in  puUio  offi- 
cers to  perforin  the  original  act  or  to  ratify  it^  but  only  where  having 
such  power  they  execute  it  defectively.    Id. 

28.  It  13  Presumed,  in  Absence  op  Pboop  to  the  contraiy,  that  city  authori- 
ties have  complied  with  the  requirements  of  law  in  making  a  contract  for 
the  paving  of  city  streets.     (Tttiy  qf  New  Orleans  v.  Ha^pm^  623. 

29.  In  Absence  op  Proop  op  Fraud,  acceptance  by  city  of  authorised  con- 
tract work,  upon  the  certificate  of  a  public  officer  that  it  was  rightly 
done,  is  prima/acie  evidence  in  favor  of  the  city  as  to  the  oomplstiaii  and 
"Mi^"^«w  in  which  the  work  was  performed.    Id, 

See  EiONENr  Domain,  4;  Nbolioenoe,  27;  RAniHOAiw^  10. 

COSTS. 

1.  Bbbob  op  Court  in  Reiubino  to  Allow  Pabty  Costs  cannot  be  re- 
viewed on  an  appeal  from  an  order  denying  a  new  triaL  Sieoenmm  v. 
Smiih,  107. 

Si  Award  op  Costs  is  in  Diboretion  op  Court  in  All  Suns  in  Chanoert 
which  are  determined  by  the  court  on  a  final  hearing.    Bhier,  Slue,  207« 
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00-TENANOT. 

L  OcnrTBK  is  not  Found  Bctrer  in  Tbbmb  or  by  Lboal  OoNCLUSiONa^  by 
a  special  Tezdict^  in  an  action  of  ejectment  brought  hj  a  tenant  in  oom« 
mon  against  a  co-tenant  who  ia  in  the  occupancy  of  the  land  held  in  com- 
■ion,  that  the  plaintiff  demanded  of  his  co-tenant  to  be  let  into  the 
immediate  poeseesion  of  the  same,  and  that  the  co-tenant  refosed.  C7ar- 
penHer  v.  Mendetihatt,  135. 

SL  Fact  or  Ousixb  or  ob  Intbnt  to  Oust  CkvTSNANT  mttstt  bb  Fottnb  bt 
JuRT,  for  the  law  will  not  presome  from  acts  of  ownership  by  one  tenant 
in  common,  nor  from  his  refosal  to  allow  a  co-tenant  to  eni^,  nor  from 
both  combined,  that  there  was  intent  to  oust.    Id. 

S.  If  Tenant  in  Common  Demand  or  ms  CkvTENANT,  who  is  in  the  ooon- 
pancy  of  the  common  property,  to  be  let  into  possession,  and  the  co- 
tenant  refuses,  and  does  not  give  any  explanation  of  his  refusal,  the 
court  would  be  justified  in  directing  or  advising  the  jury  to  infer  an 
ouster.    Id, 

4  Iv  Onb  UNLAwruLLT  Tajunq  POSSESSION  or  Land  ajtbrwabds  Bb- 
0QMB8  Tenant  in  Common  in  the  ownership  of  the  same,  the  moment 
he  becomes  such  tenant  in  common  his  possession  looses  its  hostile  char* 
aeter,  and  the  presumption  is  that  it  remains  amicable  until  the  contrazy 
is  made  to  appear.    Id. 

t.  In  Ejeoiment  bt  Tenant  in  Common,  against  Co-tenant  who  took 
possession  wrongfully,  but  afterwards  became  a  co-tenant^  plaintiff  can- 
not recover  damages  for  the  period  during  which  the  defendant  was  un- 
lawfully in  possession.    Id. 

t.  Tenant  in  Common  cannot,  in  Ejectment  against  his  Co-tenant,  re- 
cover damages  or  mesne  profits  for  the  period  during  which  th%  posses 
sion  of  the  co-tenant  was  not  adverse.    Id. 

7.  Tenant  in  Common  Who  is  Ousted  bt  Co-tenant  may  recover  dam- 
ages in  ejectment  from  the  time  of  the  ouster,  according  to  his  right.    Id* 

••  Tenants  in  Common  must  Join  in  Actions  ros  Trespass  to  Lands,  but 
their  failure  to  do  so  can  only  be  taken  advantage  of  by  plea  in  abate- 
ment, or  by  way  of  apportionment  of  the  damages  at  the  trial    CfmU  r. 

See  Advzbsb  Possession,  1;  Partition. 

COURTS. 

1.  Where  Terms  or  Court  are  Fixed  bt  Law  for  the  trial  of  snits^  a  JudgB 

cannot  adopt  or  enforce  a  rule  of  court  allowing  only  certain  cases  to  ba 

tried  at  a  particular  term.    State  v.  Poaey,  525. 
S.  Mbrb  Index  or  Record  is  not  Compliance  with  Rule  or  Oodbx 

which  requires  the  filing  of  an  abstract  of  the  record.    Da^  v.  VatteUt^ 

353. 

COVENANTS. 

CklTBNANTS  ARE    TO    BB    CONSTRUED   TO  BE    DeFXNDXRT  OB    lHDBFmmiT» 

aooording  to  the  intention  of  the  parties  and  the  good  sense  of  the  oasew 

Lunn  T.  Oage,  233. 

See  Landlord  and  Tenant. 

CRXMENAL  LAW. 

L  Whbbb  One  Voluntarilt  Fires  Gun  into  Crowd  with  FBL(»noo8Po» 
POSE  or  Killing  Another,  the  unintentioiial  killing,  even  of  his  frisBC^ 
Am.  Dbg.  Vol.  LXXXVn-ei 
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would  be  murder;  bat  if  the  firing  wu  aoddental  and  involniitaij,  ftk 
would  be  mansUuighter.    OoBiher  v.  Commomcealth,  493w 

SL  Ovx  Who  FntxsRioKLBaisLT  into  Cbowd  ajud  Kills  Akothkr  is  Gknurt 
or  MuitDXB,  even  thoogh  he  fired  without  any  special  purpose.    Id. 

S.  It  is  Erbonbous  to  Instruct  Jury  *'  that  drunkenness  can  never  be  r^ 
oeived  as  a  ground  to  excuse  or  palliate  a  crime,"  because,  when  and  how 
£ar  drunkenness  may  excuse  or  palliate  must  depend  on  its  motives^  de- 
gree, and  effect  on  the  mind.    ItL 

4L  iNTOcncBNT  lOR  MuRDBR  UNBBR  CRIMINAL  OoDS  of  California  need  not 
deeoribe  the  weapon  used,  the  nature  or  extent  of  the  wound,  nor  llie 
part  of  the  body  upon  which  it  was  inflicted.     People  v.  Gng^  95. 

ft.  Criminal  Codb  ov  Caloornia  Works  Samx  Chanoe  in  the  pleading  and 
practice  in  criminal  actions  which  is  wrought  by  the  civil  code  in  civil 
actions.    Id, 

ft.  Inpiotmbnt  vor  Murder  under  Criminal  Code  of  California  is  not  bad 
because  it  designates  the  degree  of  the  murder.  This  may  be  treated  ai 
surplusage;  but  the  indictment  ought  not»  because  it  need  not»  state  the 
degree  of  the  murder.    Id, 

7.  In  Murder  Trial,  if  there  is  No  Evidsncb  which  tends  to  redooa  tlie 
crime  chaiged  to  manslaughter,  the  court  may  instruct  the  jury  to  disre- 
gard the  question  of  manslaughter;  but  if  any  evidence  is  given  *Mn^mg^ 
however  slightiy,  to  reduce  the  homicide  to  manslaughter,  such  instnio- 
tion  is  erroneous.     Id, 

ft.  In  Murder  Trial,  where  Degree  of  Ottense  depends  upon  whether  tlie 
killing  was  willful,  deliberate,  and  premeditated,  the  jury  may  properly 
be  instructed  to  consider  evidence  of  intoxication,  not  upon  the  ground 
that  ^drunkenness  renders  a  criminal  act  less  criminal,  or  can  be  consid- 
ered in  extenuation  or  excuse,  but  to  determine  the  condition  of  the 
defendant's  mind,  as  to  whether  he  was  capable  of  deliberation  or  pie> 
meditation  necessary  to  the  degree  of  the  crime  charged.    Id. 

9.  It  13  not  Error  to  Refuse  to  Give  Instructions  which  have  already 

been  given  in  sul)stance.     Id, 

10.  In  Testing  Instructions  Given  on  Murder  Trial,  eveiy 
which  the  jury  might  have  been  authorized  to  make  from  the 
must  be  assumed  as  a  fact  proved.    Philipe  v.  CommonweaUh,  499. 

IL  Principle  Appuoablb  to  Mutual  Rbnoounter  or  Avfrat  wm 
Dradlt  Weapons  does  not  apply  to  a  case  in  which  the  first  escape  from 
threatened  assassination  by  a  determined  and  persevering  enemy  probably 
would  not  secure  the  ultimate  safety  of  the  accused.  In  such  a  case  the 
accused  is  not  required  to  retreat  if  he  can,  but  may  stand  his  gronndi 
and  will  be  excused  if  he  kills  his  assailant.    Id, 

12.  Instruction  to  Jurt  on  Trial  for  Murder  Held  to  be  Skbohbou^ 
given  upon  a  statement  of  facts  set  forth  in  the  opinion.    Id. 

18.  Rape.  —  Reluctance  and  resistance  on  the  part  of  an  adult  woman  are  esi 
sential  to  the  commission  of  this  ofifense.  Perhaps  an  exception  to  this 
rule  exists  when  the  woman  shows  by  her  words  and  conduct  that  the  act 
was  against  her  will,  but  finally  ceases  to  resist  because  of  iniwnHihili^ 
produced  by  liquors  administered  to  her  by  the  aooosed.  People  v.  Cfnee* 
well,  774. 

14.  Rape.  — Sexual  Intercourse  with  Demented  or  Insane  Woman  who 
does  not  resist,  and  who  apparentiy  assents  thereto^  is  not  rape.  I^ 
however,  a  man,  knowing  a  woman  to  be  insane,  takes  advantage  of  thai 
fact  to  carnally  know  her,  when  her  mental  powers  are  so  impaired  tfail 


Indol  808 

■lie  is  oneopwiooi  of  tbe  nature  of  the  eot^  and  ia  not  a  willing  pactioi- 
pator  therein,  his  offense  is  rape,  though  there  is  no  distinot  proof  of  bar 
resistance.    Id, 

\f^  Ckrtiticatx  or  Rbsult  or  Analtbis  ov  Milk  bt  Sworn  iNSFBcroBy  ap- 
pointed under  the  Hassadhnsetts  statate,  is  admissible  in  evidence  in  a 
criminal  prosecntion,  provided  he  also  testifies  at  the  trial  to  the  same 
fiusts  which  are  stated  therein;  and  in  such  case,  the  admission  of  the  cer- 
tificate in  evidence  before  he  testifies  famishes  nogronnd  for  a  new  trial, 
after  a  verdict  of  guilty.     CcmmonwtaUh  v.  FTotte,  711. 

in.  Iotobmation  nxed  not  Allxos  that  Aooused  has  Had  Pbeldcinabt 
SxAMiNATiON  or  has  waived  it,  as  this  is  not  a  matter  that  goes  to  the 
merits  of  the  trial,  but  merely  to  the  regularity  of  the  previous  pro- 
oeedings.    BtaU  v.  BameU,  471. 

17.  SUJFIOIKNCT  ov  InTOBICATION  MUST  Bl  DiTKBMINKD  BT  SaMS  BULBI 
THAT  OOYXBN  InBIOTMXNTS.      Id, 

18b  TsmasE  Tm  or  Commission  ov  Owwksbe  nxkd  not  bb  Stated  in  In* 
DOEOTMXNT  if  it  is  shown  to  have  been  within  the  statute  of  limitations^ 
ezeept  when  the  time  is  an  indispensable  ingredient  in  the  offense.    Id, 

m    LraOBMATION  NBXD  NOT  DbBOBIBB  OwXNSB  IN  EZAOT  Wo&DS  OV  StAT- 

UTI  if  the  meaning  of  the  words  used  is  substantially  the  same,  where  it 
is  provided  by  statute  that  the  words  used  in  a  statute  to  define  a  publio 
offense  need  not  be  strictly  pursued,  but  other  words  conveying  the  sama 

meaning  may  be  need.    Id, 

See  Abbjest. 

OUSTOldS. 

1*  O.,  HAViNo  Lumbbb  Sawed  at  Mill,  mat  bb,  AoooBDnra  to  Oubiom 
ov  FoBMBB  Ybab8»  Justivisd  IN  Makino  Patmbnt  for  the  sawing  to  J., 
or  other  persons  who  have  charge  of  the  mill,  where  a  private  contraol 
exists  between  G.,  the  lessee  of  the  mill,  and  J.,  or  other  persons,  thai 
the  latter  will  not  collect  the  bills  for  sawing,  but  of  which  contract  0. 
has  no  notice.     Oreen  v.  Clay,  622. 

SL  Sawino  Lumbbb,  Who  mat  CoNTBAor  and  Regbivb  Patmbnt  bob.  — 
A  person  put  in  charge  of  a  saw-mill  by  an  agent  of  the  leasee  or  ownor 
thereof  may  contract  with  others  to  saw  lumber  for  them,  and,  in  the 
absence  of  a  known  contract  to  the  contrary,  may  lawfully  receive  pay- 
ment in  money  or  otherwise  for  such  lumber  sawed  by  him  at  the  milL 
And  evidence  of  a  custom  in  former  years  to  make  such  payments  to 
other  persons  so  put  in  charge  of  the  mill  is  competent^  though  nol 
materiaL    Id, 

DAMAGES. 

L  Pabtt  Who  has  Cumulativb  Rbmbddbs  against  one  or  several  persons  to 
recover  damages  for  a  tort,  cannot,  after  recovering  in  one  form  of  aotloi^ 
recover  from  the  same  party  for  the  same  wrong  in  another  form  of 
action;  nor,  if  the  remedy  be  against  several,  and  he  recover  from  one^ 
can  he  recover  from  the  others  for  the  same  cause  of  action.  State  r. 
Bishop  and  Murray,  608. 

SL  Pabtt  cannot  Claim  Exemption  vbom  Liabilitt  for  his  debt  or  contraol^ 
or  reduce  the  amount  of  recovery,  on  the  ground  that  some  other  per* 
son,  who  is  a  stranger  to  him,  and  not  liable  on  the  same  obligation,  has^ 
under  a  mistake  of  law  or  fact,  paid  and  indenmified  the  debt  or  obli* 
gation.    Id. 
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S.  DAauam  vor  Nkshabilt  AoaBunro  ntOK  Act  Comflaised  or  lu 
Spmzal,  and  mutt  be  pleaded  with  particolarity,  and  so  as  to  ahow  iha 
&cts  oot  of  which  they  arise,  or  they  cannot  be  recovered.    Sieoauim  ▼. 

4  Lr  AcnoN  againot  Sheriff  fob  Wbonofitl  Attachmxmt  of  Mari» 
and  for  damages  for  its  detention,  a  claim  for  damages  becanae  the  ani- 
mal has  lost  flesh,  in  consequence  of  having  been  kept  npon  short  pas- 
turage,  and  because  she  was  detained  during  the  breeding  seaaoD,  is 
a  didm  for  special  damages,  which  must  be  specially  and  specifically 
pleaded.    Id. 

(L  DaXAOKS  A0AIN8T  lUlLBOAD  COMPAlTr    FOR  InJUBT  TO  FaSSSSOKR  MAS 

CovxB  the  loss,  expense,  and  injury  arising  at  the  time  of  the  accident^ 
the  bodily  pain  and  mental  sufifering,  and  the  proepectiye  loss  and  dam- 
age arising  from  bodily  disability,  impairment  of  intellectual  facoltiee  cr 
general  health,  which  lessen  the  passenger's  ability  of  attending  to  his 
business,  as  he  could  have  done  had  not  the  injuries  been  received.  iZB- 
noia  Central  S,  S.  Co.  v.  Sead,  260. 

C  DXFXNBAITT  MAT  InTRODUGB  EvIDKNCE  TO  PbOVB  COMTBIBaTOBY  KbOU- 

OBNGB  OF  Plaintiff,  for  the  purpose  of  reducing  the  damages  to  a  nomi- 
nal sum,  upon  a  hearing  in  damages,  after  the  overruling  of  the  defendant's 
demurrer  to  a  declaration  charging  an  injury  by  his  negligence.  DaU^ 
V.  New  York  etc.  JR.  R.  Co.,  176. 

T«  XVIDSNCE,  AS  AFFECnNQ  QUESTION  OF  BaKAOEB  FOB  KeOLXOENTLT  Ca1;»- 

nro  Death  of  Person,  mat  be  Pbopxblt  Given,  of  exact  situation  of 
the  deceased,  his  occupation,  annual  earnings,  age,  health,  habits,  and 
estate^  if  the  jury  be  guarded  by  an  iostruction  that  if  they  find  for  tiie 
plaintiff,  they  should  allow  such  damage  as  the  estate  of  the  deceased 
tnfiored  pecuniarily  by  his  death,  but  should  not  allow  anything  on  ao- 
ooont  of  his  pain  and  suffering  before  his  death,  or  for  the  grief  and  dis- 
tress of  his  family  on  account  thereof,  or  for  the  loss  of  his  society.  Doih 
oUkmiv.  MiariaOppi  etc  R.  R.  Co.,  391. 
%,  Iv  AonoN  BT  MoTHEB  TO  BsoovEB  FOB  INJURIES  to  her  infant  bod,  suf- 
fered at  the  hands  of  a  railroad  company  at  a  time  when  he  was  not  a 
passenger,  she  is  not  entitled  to  recover  for  her  mental  suffering,  but  only 
moh  pecuniary  loss  as  would  be  sustained  by  her  from  loss  of  the  ser- 
yioea  of  the  child  during  his  minority.  The  chances  of  survivorship,  hia 
ability  or  willingness  to  support  her,  are  matters  of  conjecture  too  vagus 
to  enter  into  an  estimate  of  damages  merely  oompenaatory.  StataT, 
BaUkmore  etc,  R.  R.  Co.,  600. 

See  Eminent  Domain,  2;  Guardian  and  Waro^  1»  8^  & 

DEBTOR  AKD  GREDITOB. 
See  Judgments;  Koncx. 

DEEDS. 

L  Dud  Made  on  Sundat  is  Void.    Love  v.  Welle,  376. 

&  Dud  Takes  Effect  from  Time  of  its  Delivebt,  and  thoogh  signed  and 
acknowledged  on  Sunday,  if  delivered  on  another  day  it  is  a  valid  deedt 
whatever  may  be  the  effect  upon  the  acknowledgment.    Id. 

&  On  WHOSE  Deed  is  Executed  on  Sundat,  but  Which  bt  PRoouBDonn 
OF  Gbantob  is  dated  upon  the  preceding  day,  cannot  assert  the  invalid- 
i^  of  the  deed  against  a  subsequent  bonajide  purchaser.    Id. 
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ib  FABnr  SicmzNo  in)  Dkejtxbivo  Instbuksnt  to  Anoihxb,  ab  bib  Dxbd^ 
in  an  imperf eot  state,  mnst  be  held  as  agreeing  that  the  blanks  may  be 
filled  after  he  has  ezecnted  it;  and  this  principle  indndes  the  inserdoB 
of  the  penal  sum  of  a  collector's  bond.  InhabUants  qf  South  Benokk  ▼• 
Huntreaa,  635. 

B.  MiBTAXx  OF  Gbaotx)&  AS  TO  Leoal  Effxct  OF  Lanouaob  Used  in  Dskd^ 
if  the  language  is  sach  as  he  intended  should  be  used,  will  not  afford  him 
any  ground  of  relief  in  equity.    Burt  v,  WUaon,  142. 

Iw  CouBTs  OF  0ns  State  cannot  Annttl  Deed  of  Lands  in  Another  Stais 
duly  recorded  therein,  ev^en  though  it  appear  that  such  deed  was  fraudn« 
lently  obtained.  But  if  a  court  of  equity  in  the  former  state  has  ao- 
quired  jurisdiction  of  the  person  of  one  who  has  by  fraud  obtained  a 
deed  for  land  lying  in  another  state  and  had  it  recorded  there,  it  may 
decree  that  he  and  his  grantee,  if  the  latter  is  not  entitled  to  be  pro* 
tected  as  a  bona  Jlde  purchaser,  shall  release  their  claims  acquired  under 
such  fraudulently  obtained  deed;  aud  if  they  refuse  to  do  so  they  may 
be  attached  for  contempt  and  held  in  custody  until  they  execute  l^e  de- 
eree;  and  if  in  the  mean  time  it  be  made  to  appear  that  they  are  seeking 
to  encumber  the  title  by  conveyances  to  third  persons,  that  may  be 
treated  as  a  contempt  for  which  tiie  court  may  attach  and  punish  them; 
and  if  they  go  beyond  the  jurisdiction,  the  court  can  appoint  a  special 
oommissioner  to  make  the  conveyance  in  their  stead.  Cooky  v.  Searlettf 
296. 

7.  BaoiTALB  IN  Deed  to  Which  Defendaitt  is  Pabt7  and  Plaintov 
Stranger  are  admissible  in  evidence  as  simple  admissions  only,  made 
by  the  party  by  whom  the  deed  was  executed.    FrcmkUn  v.  Dorlandf  111. 

Bee  Boundaries;  Estofpel,  9,  10;  Homesteads,  1;  Vendor  and  Vsndbi. 

DOMICILK 
See  Marriage  and  Pivorob,  1,  2. 

DOWEE. 

1«  Widow  is  Entitled  to  Dower  in  Flats  Owned  bt  her  Httsrand^  al- 
though they  are  covered  by  tide- waters,  and  remain  unimproved  down  to 
the  time  of  his  death.     BrackeU  v.  Penona  Unknown^  648. 

t:  Wife's  Inchoate  Interest  in  her  Husband's  Lands  is  not  Lost  bt 
Mortgage  of  such  lands  by  him  and  foreclosure  sale  theretmder,  where 
the  wife  was  not  a  party  to  the  mortgage;  and  the  fact  that  the  lands 
were  afterwards  sold  on  partition,  to  which  the  widow  was  not  a  party* 
would  not  divest  her  of  her  contingent  interest.     Verry  v.  RcbinKm,  24Am 

DUE  PROCESS  OF  LAW. 
See  Constitutional  Law,  1. 

DYING  DECLARATIOKa 
See  Evidence,  2. 

EJECTMENT. 

lir  One  Who  n  not  Owner  of  Lot  of  Land,  after  Exeoutinq  Died  el 
it  to  another,  is  placed  in  possession  of  the  lot  by  the  real  owner,  he 
may  avail  himself  of  this  possession  as  a  defense  in  ejectment  brought 
against  him  by  his  grantee.    FroMin  v.  Dorlcmdt  HI* 


806  Index. 

8m  Airmo  PoHnaxm,  6|  Oo-tbnahot,  5-7;  Bbtotpel^  7-10;  Pnui 

Laitds,  6^  7. 

ELECnOKa 

L  BiODTRAXiON  Law  mat  bb  Said  to  havb  bssh  Gabbud  dro  bwaa 
when  the  registcan  have  been  appointed  for  every  ooonty  in  the  stefea^ 
and  have  entered  npon  and  are  discharging  their  duties.     Hardafbg  r. 

%  IUkiistration  OinoxBs  abb  Pbofbblt  Qualivibd  bt  Takdio  Ain>  Su» 
SOBZBZNO  Oath  nr  Rboistbation  Book  before  any  one  having  anthotify 
to  adminiHter  oatha.  It  is  not  neoeasacy  that  they  shoold  take  the  oath 
before  the  derk  of  the  oircoit  oonrt,  and  snbeeribe  thereto  in  hie  tart 
book.    Id. 

&  Xquitt  JuBisDionoN — Rbmbdt  at  Law. —Where  registratian  lawpio* 
videe  for  days  for  the  correction  of  errors  and  supplying  omissiims  ia 
register  of  voters,  if  the  registration  officers  misconceive  their  duty  in 
any  respect,  or  violate  their  trust  by  asking  questions  of  applicants  £ar 
registration  which  the  law  does  not  warranty  it  is  not  for  a  court  of 
equity  to  i^ply  the  remedy  by  injunction,  and  arrest  their  proceedings 
because  one  or  more  may  not  have  been  fairly  dealt  with.  Nor  will  the 
joinder  of  several  of  the  latter  give  equity  jurisdiction,  upon  the  gronad 
of  preventing  a  multiplicity  of  suits.    Id, 

OoNsriTruTiONAL  Law,  0,  8;  Injunctions;  Oriob  and  Offiukbs,  ^  & 


EMINENT  DOMAIN. 

1.  In  Dbibbionation  of  Fitblio  UTiLmr  of  P&ofosed  Highway,  while  it  is 
necessary  to  consider  the  wants  of  the  particular  neighborhood 
desires  it,  yet  the  interests  of  the  community  outside  of  such 
hood  ought  not  to  be  disregarded.     CrostHey  v.  O'Brien^  329. 

t:  In  Dbtebmination  of  Public  Utilitt  of  Proposed  Highway,  damagas 
which,  if  it  were  established,  would  have  to  be  paid  for  the  land  vpgn- 
priated  ou^t  to  be  taken  into  consideration.    Id, 

li  l^T  18  not  to  bb  Dbbmed  HIGHWAY  OF  PuBLio  Uthjty  which,  if  estab- 
lished, would  render  unfit  for  use  another  of  much  greater  importaoes^ 
as,  for  example,  an  important  line  of  railway,  or  make  the  transit  of  pas- 
sengers upon  the  latter  seriously  dangerous.    Id. 

4  Obound  Used  fob  Railway  Owned  by  Private  Ck>BFORAnoN,  if  it  can  be 
appropriated  at  all,  in  whole  or  in  part,  under  the  right  of  eminent  do- 
main, cannot  be  so  appropriated  without  being  paid  for.    Id. 

Ik  Affbal  Lies  from  Decision  of  Ck>UNTY  Board,  upon  PsrinoN  fob  Hbih- 
WAY,  to  the  effect  that  the  road  should  not  be  established  unless  the  pe- 
titioners would  pay  damages  fixed  by  the  viewers,  who  reported  thai 
the  road  would  not  be  of  public  utility,  and  assessed  damages  in  favor  of 
oertain  of  the  persons  through  whose  lands  it  would  pass.     Id. 

iw  In  Pboceedino  to  Establish  Highway,  Objection  that  Names  of  Pee- 
sons  thbough  whose  Lands  It  will  Pass  are  not  sufficiently  denoted 
in  the  petition  is  waived  if  not  made  before  the  appointment  of  viewen^ 
especially  if  not  made  by  such  persons  themselves.    Id, 

7«  If  Viewebs  Appointed  to  Lay  out  Highway  Find  "Inolosubb"  of 
Route  petitioned  for,  the  owner  of  which  wiU  not  consent  that  the  roac 
shall  be  located  through  it,  and  they  ascertain  that  a  good  route  for  i 
road  can  be  otberwise  had,  they  cannot  locate  the  road  throng  sooh 
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indamre;  nor  otn  thiey  locate  it  npon  nioh  oliiar  roatt  If  gnbh  voate 
would  be  an  oeiimitiiil  departure  from  the  roate  mentioiied  in  the  peti- 
tkm.    Id. 

iw  If  Bjefobt  of  Vzbwkbs  Afpointed  to  Lat  out  Hiohwat  is  Silxnt  ooh- 
GQDUfiNo  InoZiOSUBB  on  the  rente,  it  will  be  preBomed  that  there  is  none, 
or  that  the  owner  has  giren  the  consent  required;  and  the  same  presnmp- 
tion  will  be  entertained  where  the  decision  of  the  county  board  has  been 
appealed  from,  and  tried  by  a  jniy,  and  a  general  verdict  has  been  ren« 
dered  for  the  petitioners.    IdL 

ft  OoDBSB  OF  Pbookidino  Baquibed  bt  Statdtx  wbms  Inolosusbb  Lrm- 
ISBS  is  not  prerequisite  to  the  jozisdiotion  of  the  ooonty  board  to  estab- 
lish a  highway.    Id. 

lOl  JuKDDIOnON  WILL  KOT  Bl  DxHIXD  TO  HAVB  BBUff  AOQUZBXD  BT  OOUBTT 

BoABDio  establish  a  highway  unless  the  facts  neoessary  to  give  the  Jnria- 
diotion  appear  affirmatively  on  the  record;  but  when  the  jurisdiction  haa 
been  obtained,  the  same  presumption  will  be  indulged  in  favor  of  the 
legularity  of  all  subsequent  prooeedings  as  is  entertained  In  ordiiuuy 
oaasa  in  courts  of  general  jurisdiction.    Id, 

BQUTTY. 

L  FaerTBATFnaoiriBnHLBaBNXDAHDlaHOBAHTOFLKiAL  FBOGnDDroa 
AiFOBDS  Ko  Gboubd  of  Bjblxef  in  equity,  unless  it  also  appears  thai 
ha  relied  for  information  upon  the  person  against  whom  relief  is  son^t^ 
and  the  latter  misrepresented  the  state  of  the  &ots.  Bo^  v.  Blamkma% 
146. 

&  MoNBr  BzKBonD  to  bb  Bmflotbd  nr  Pubobasb  of  Lahi)^  and  land  di- 
rected to  be  sold  and  tamed  into  money,  are  to  be  oonsidered  as  thai 
species  of  property  into  which  they  are  directed  to  be  converted.  BaMm 
T.IUmikh206. 

fits  DniM^  0;  Blbohohsi  8;  Judqxbiitb;  Ohiob  akd  OFiiaiBfl^  4,  6|  Buas 

im  OF  LDOTATIONe,  1 

ESTATES  OF  DEGEDBNT9. 
See  BzaoDTOBs  and  ADMnrisntATOBS. 

ESTOPPEL. 

L  SnorPBL  in  Pas  m  Ikpbdimxiit  or  Bab  to  AflSBBiioir  of  Biobt  ov 
AonoB  arising  by  a  man's  own  act,  or  where  he  is  forbidden  by  law  ta 
speak  against  his  own  act  It  extends  to  and  binds  privies  in  blood, 
privies  in  estate,  and  privies  in  law.     MUla  v.  Oravea^  314. 

t:  XvxBT  Ebtofpxl  to  bb  Bdtbino  O0GHT  TO  BB  Bbcipbogal,  and  should 
bind  both  parties,  and  therefore  a  stranger  can  neither  take  advantage 
of  nor  be  bound  by  an  estoppel.    Id, 

H  KroofPBL  icusT  BB  Cbbtain  to  Evxbt  Intbnt,  and  must  not  be  taken  by 
argument  or  inference.  Every  estoppel  ought  to  be  a  precise  affirmatioa 
of  that  which  creates  the  estoppel,  and  not  by  way  of  recitaL    Id, 

4.  Mbbb  Loobb  Expbbbsioks  Inapvxrtbntlt  Madb  is  Ionobangb  of 
Pabtt'b  Biobtb,  or  dedaratioDS  ambiguous  in  their  character,  caanoi 
create  a  bar  to  the  assertion  of  the  truth.    Id. 

IL  DbCTjAiutiohs  not  Aotbd  upon  can  nbvbb  Ofbbatb  as  Esioppbl.  Mere 
declaratigns  to  strangers,  unless  communicated  to  and  acted  upon  by  the 
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party*  win  not  op6nto  m  an  aitoppeL    And  goneraDj,  wlMn  tiie 

of  information  an  a^^nally  open  to  both  partieB,  there  will  be  no  bar.   ML 

0.  Owner  of  Lakd  HATnio  his  Tnxs  Dult  Rjboobdkd  has  Givbv  Au> 

Iniobmation  of  his  daim  that  is  required  by  law.    Id. 

7.  PLAnmnr  in  Ejsctmxnt  SHOwiNa  Titlb  uv  Himself  aed  his  Gkabtoe 

Dult  Rboordsd  is  not  Estopped  by  declarations  made  by  snch  grantor 
to  the  e£fect  that  he  had  conveyed  the  lands  in  qnestion  to  the  granton 
of  the  defendant,  who  owned  the  adjoining  lands,  and  that  he  no  loogv 
had  any  interest  in  such  lands,  where  snch  declarations  were  neither 
made  nor  commnnicated  to  the  defendant  or  to  any  of  his  grantors  before 
their  porchaae  of  each  adjoining  lands,  and  were  not  an  indnoement  to 
snch  purchase.    Id, 

8.  Bbtoppsi«  in  Pais  cannot  be  Made  Available  in  Coubt  of  Law  in 

an  action  of  ejectment.    Id, 

9.  Defendant  in  Ejbotment  is  not  Estopped  bt  ms  Debd^  as  against 

plaintiff,  who  is  aa  entire  stranger  thereto.    PrwMn  v.  Dorland»  111. 

10.  Deed  of  Defendant  in  Ejboimsnt  will  not  Operate  as  Ebtoppel 

IN  Pais  upon  him,  as  against  the  plaintiff,  who  is  a  stranger  thereto^  in 

regard  to  the  description  of  the  land  stated  therein,  if  it  does  not  appear 

that  such  description  was  inserted  with  a  view  te  influence  the  plaintiff 

in  the  conduct  of  his  own  affidrs,  or  that  he  was  influenced  by  it  in  fact 

Id. 

See  Attaohkent,  6;  Dexds,  7;  Married  Women,  1. 

EVIDENCE. 

1.  Evidence  that  Number  of  Persons  Passed  along  Sidewalk  withiuut 

Harm  is  admissible,  in  an  action  to  recover  damages  for  injuries  reoehrad 
from  slipping  on  a  formation  of  ice  extending  entirely  across  the  side- 
walk, to  show  that  the  ice  was  not  slippery  and  dangerous,  for  the  atten- 
tion of  all  who  passed  over  the  sidewalk  would  necessarily  be  drawn  to 
the  ice,  and  their  experience  be  substantially  the  same.  CaSams  v.  CH^ 
qf  Hartford,  194. 

2.  Iif  Civil  Suit,  Dtino  Declarations  of  Person  Fatallt  Injured  by  the 

act  of  another,  as  to  the  facts  attending  the  injury,  are  not  admiasihlii 
in  evidence  against  the  defendant.  Such  dechurations  are  only  admis- 
sible in  criminal  cases,  where  the  death  of  the  deceased  is  the  subject  of 
the  charge,  and  the  circumstances  of  the  death  the  subject-matter  of  the 
declaration.     DaUy  v.  New  York  etc  /?.  i?.  Co,,  176. 

S.  Evidence  that  Original  Charge  on  Books  of  Account  was  Made  to 
Certain  Person  is  Prima  Facie  onlt,  and  not  conclusive  evidence 
that  the  contract  was  made  with  him  or  upon  his  credit.  Bat^idd  v. 
Whipplty  618. 

4b  Evidence  on  Cross-examination  is  Admissible,  where,  in  an  action 
against  an  express  company  for  the  loss  of  a  package  of  money,  the  oom- 
pany  proves  by  its  agent  the  custom  of  its  drivers  in  regard  to  tiie  delivery 
of  parcels  and  taking  of  receipts,  and  the  cross-examination  shows  that  the 
driver  who  had  the  package  had  stolen  packages  of  money,  and  that  some 
time  after  the  loss  of  the  package  the  company  arrested  the  driver,  and 
made  him  surrender  some  money  and  jewelry,  and  that  he  escaped  from 
the  officer  and  ran  away.     American  Express  Co.  v.  Haggard,  257. 

&  Knowledge,  Belief,  or  Intention  of  Witness  may  be  Given  in  Evi- 
dence, when  it  is  a  material  fact,  giving  to  the  opposite  party  a  liberal 
scope  in  the  cross-examination:  but  in  such  a  case  the  court  should  stsfei 
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toilia  Jvy  thsl  in }iidgfaig of  tibe  kmowlfidga^  bdief^  or  Intaifcim of  ths 
witnaas,  they  should  ooiuider  all  the  facta  and  oboaiiiataDoea,  and  that 
the  statement  of  the  witness  in  that  respect  is  not  oondnsiye.  Wataon 
y.  Cfhmrt,  382. 
IK.  Oaruslb  Tables  abe  Admissibls  in  Evidsnob  to  Show  Ezfeotatioii 
or  HuKAN  Lm,  they  being  standard  tables  on  that  subject.  DcmaJldson 
V.  Mis8i8sippi  etc  H.  R.  Co,,  391. 

7.   DSTKHDAKT  WhO  HAS  MOT  BKIN  OaLLBD  UTON  TO  StATE  WHETHER  Hb 

ExPBorsD  TO  Prove  aU  the  facts  essential  to  his  defense  shoold  not  be 
prevented  from  testifying  becaose  his  offer  does  not  embnu)e  evety  laot 
necessary  to  establish  it.     Tyler  ▼.  Cfreen,  180. 

See  SsrofV. 

EXBCUnOKS. 

!•  Takiro  out  BzaoonoH  on  One  of  Seyebal  Separate  Judoxbetb  reoor- 
ered  against  several  joint  trespassers  is  an  election  by  the  plaintiff  to 
enforce  that  judgment,  and  though  he  fails  to  obtain  satisfaction  he  can- 
not sustain  an  action  upon  any  of  the  other  judgments.  Boardman  t. 
JictTf  73o. 

S.  AsaiGNUENT  BT  EXECUTION  DeIENSANT  OV   RiOHT  TO  REDEEM  GoipiBS 

UPON  Assignee  Ko  Htohkr  Right  than  the  assignor  himself  possessed, 
and  a  redemption  by  such  assignee  leaves  the  property  subject  to  be 
taken  in  satisfaction  of  any  subsisting  lien  thereon,  to  the  same  extent 
that  it  might  be  taken  if  in  the  hands  of  the  execution  defendant.  8ieim 
y.  Chawbksa,  411. 

t.  BxBOunoN  Sale  is  Irregular,  but  not  VoiDi  where  an  execution  was 
levied  upon  property  and  the  sale  made  under  an  aHaa  instead  of  a  sawrff 
tkmi  exponas.    Id, 

i.  Execution  Sale  mat  be  Completed  after  Return  Dat,  where  the  axe* 
cution  is  levied  before  its  expiration.    Id, 

B.  Purchaser  of  Land  at  Sheutf's  Sale  Who  Receives  Portion  of  Rb- 
DEMFTiON  Monet  from  the  judgment  debtor,  and  agrees  to  give  him 
time  for  the  payment  of  the  residue,  without  stipulating  that  unless  the 
residue  be  paid  by  a  specified  time  he  shall  have  the  right  to  take  oat 
his  sheriff's  deed,  so  far  waives  his  right  to  the  sheriff's  deed  that  he  is 
not  entitled  to  it  if  he  neither  tenders  back  the  money  received  nor  gives 
notice  of  his  intention  to  rescind  the  contract,  and  take  out  a  deed» 
unless  the  residue  be  paid  within  a  reasonable  time.  Koatfman  v.  Small' 
wood,  230. 

0.  Mortgagee  has  Right  to  Redeem  Land  from  Sale  under  Exeoution, 
though  the  liability  secured  by  the  mortgage  is  a  contingent  one  which 
may  never  ripen  into  a  certainty.     Oroiuen  v.  White,  420. 

T.  Where  Purchaser  at  Execution  Sale  Fails  to  Pat  Amount  of  Bid^ 
and  judgment  is  taken  against  him  for  the  amount  of  the  bid  and  dam- 
ages, there  is  no  equitable  lien  upon  the  land  in  favor  of  the  execution 
plaintiff  for  the  purchase-money.    I>ay  v.  VaUeUe,  353. 

Z,  iNJUNonoN  to  Prevent  Sale  under  Execution.  — Where  it  appears  that 
property  which  belongs  bona  fide  to  complainant  is  about  to  be  sold  un- 
der execution  as  the  property  of  third  persons,  and  where  the  bill  allagea 
that  this  property  constitutes  his  stock  in  trade  and  merchandise,  that 
the  consequences  of  permitting  it  to  be  seised  and  sold  would  ntteriy 
destroy  his  trade,  credit,  and  business  as  a  merchant,  and  deprive  him  dL 
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the  means  of  rapport,  an  injiinctioii  will  iasae,  as  this  case  piewnta  el»> 
ments  of  apprehended  damage  and  injnzy  iHiich  ooold  not  be  rfidrMwd 
at  law.     McCreery  v,  SuUierlamd^  578. 

9L  iKJUNCnON  MAT  IsSUB  TO  RESTRAIN  PBOGKBDDr OS  OH  EZEOUTIOH  ianed  « 

an  altemfttive  judgment  for  the  valne  of  proper^  repleried  in  de£nlt  of 
a  return  thereof,  where  the  property  has  been  tendered  back  wiHim  a 
time  that  is  reasonable  under  aJl  the  circomstanoes  of  the  case,  especially 
where  the  plaintiff  has  paid  all  the  costs  of  the  replevin  soit^  is  the  real 
owner  of  the  property,  and  offered  to  return  the  property  so  as  to  opsn 
the  way  for  a  new  demand  and  recoreiy  of  the  property  by  snit.  Jfo 
Oldlan  ▼.  MarahaU,  454. 

lOi  In juvcnoN,  though  Abjusokd  to  kayz  bksn  Wbonoiully  Sued  out; 
BsLKASEa  Lett  and  discharges  the  lien  created  by  the  levy  of  an  eiaoar 
tion.     Loekridge  v.  Biffgerstc^,  498. 

II.  Cbeditob  whose  Execution  has  been  Lbviei)  and  then  Bnjoibed 
shoold,  upon  the  dissolution  of  the  injunction,  take  oat  a  new  execotion. 
Id. 

12i  Obdeb  ov  Ck>uBT  DiBBonNo  AasiONEBs  OF  KoTB^  RaoEivED  IN  Patmbnt 
or  Pbe-exibtino  Debt,  to  be  made  parties  to  a  proceeding  supplemen- 
tary to  execution  which  had  been  commenced  after  such  assignmeati  for 
the  purpose  of  trying  the  question  whether  they  were  holders  of  the  paper 
in  good  faith,  and  also  directing  the  payment  into  court  of  the  money 
due  upon  the  notes,  is  not  anthoriaed  by  the  Indiana  statnte.  Me&dgkt 
▼.  Eniaefy,  364. 

18.  Appeal  will  Lie  to  Supbemb  Coubt  ibom  Inteblooutobt  Obdeb  di- 
recting the  payment  of  money  into  courts  in  a  proceeding  supplementary 
to  execution.    Id, 

See  Attaohments,  8;  Homesteads. 

EXECUT0IU3  AND  ADMINISTRATOBS. 

1.  Pbobatb  Ooubts  were  alwats  Open  fob  Pubpose  or  QBANnNo  Lx^ 

TEBS  OP  ADiONisTEUkTiON,  imdcr  the  Olinois  act  in  force  in  August^  1840^ 
and  no  extraordinary  circumstances  needed  to  be  shown  to  anthorias  a 
special  term  to  be  held  for  that  purpose.    SchneU  ▼.  ChicagOf  304. 

2.  Administbaiion  db  Bonis  non.  — Statute  providing  for  letters  de  bomk 

non  at  the  discretion  of  the  court,  giving  preference  to  the  person  en^ 
titled,  if  he  shall  actually  apply  for  the  same,  does  not  mean  that  tiie 
orphans'  court  may  capridoui^y  appoint  whom  it  pleases,  when  it  pleases, 
without  notice  or  opportunity  to  be  heard  to  those  entitled  to  make  ap- 
plication; the  statute  necessarily  imports  that  the  person  entitled  shall 
have  notice  aud  a  day  in  court  to  make  such  application.  Thomu  v. 
KwighUm,  571. 

8.  In  Application  vob  Adminibtbation  de  Bonis  non,  the  same  reason  re- 
quiring notice  to  those  entitled  to  administration  in  the  first  instance 
applies  to  this  latter  application,  as  the  completion  of  an  administration 
is  often  more  important  to  all  concerned  than  the  commencement.    Id, 

4.  Whbrb  Woman  is  Entitled  to  Administration  and  Benounces  heb 
Bight,  and  recommends  the  appointment  of  another  as  administrator  de 
bonia  non,  who  is  appointed  as  such  without  notice,  and  where  she  after- 
wards petitions  the  court  for  restoration,  claiming  that  her  renunciation 
was  procured  by  mistake,  the  court,  upon  being  satisfied  of  the  miHtak<\ 
should  cancel  its  appointment  and  restore  her  to  her  right  of  administra- 
tion, and  it  is  error  to  appoint  the  one  next  entitied  pending  the  hearing 
of  her  petition.    liL 
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0w  Whebb,  Pending  Appeal  vbom  Okdeb  Apfointino  Adminxsttbator  de 
Bonis  non,  bnt  before  the  appeal  bond  is  filed,  upon  the  petition  of 
the  appointee  the  court  makes  an  order  associating  another  person  with 
him  in  the  administration,  such  order,  not  being  one  which  would  pre- 
vent the  court  from  conforming  to  the  decision  of  the  court  of  appeids, 
is  not  stayed  by  the  first  appeal,  but  being  a  modification  of  the  order 
first  app^ed  from,  must  stand  or  fall  with  it.     Id. 

•.  Powers  of  Administrators  Appointed  in  Duferent  Sh^ATEs  extend  only 
to  the  limits  of  the  sovereign  creating  them,  and  neither  allows  the  other 
to  intermeddle  with  any  assets  within  their  respective  jurisdictions.  Bur^ 
baani  v.  Payne,  513. 

7.  When  Partt  Dibs,  Leaving  Pbopebtt  in  two  or  more  states  or  coun- 
tries, his  property  in  each  is  considered  a  separate  succession  for  the 
purposes  of  administration,  the  payment  of  debts,  and  the  decision  of 
the  claims  of  parties  asserting  title  thereto.    Id. 

8.   ADMnnSTRATOR  NEED  ONLY  ADOPT  SUGH  PbeOAUTIONS  AGAINST  LoSS  OV 

Pbopebtt  bt  Fibb  as  prudent  men  are,  under  similar  circumstances, 
accustomed  to  exercise;  and  therefore,  where  it  appeared  that  mill-own- 
ers were  not  accustomed  to  insure,  it  was  held  that  an  administrator, 
receiving  a  mill  as  part  of  his  decedent's  estate,  was  not  liable,  on  its 
loss  by  fire,  for  failure  to  insure.    BuboUom  v.  Morrow,  324. 

9l  Administrator  is  not  Chargeable,  Ordinarily,  wtth  Bbnts  op  Real 
Estate  which  accrued  during  his  administration.    Id. 

10.  Real  Estate,  unless  Otherwise  Disposed  of,  Qobs  to  Heibs,  and  not 
to  the  executor,  and  a  mere  power  given  to  the  executor  to  seU  real 
estate  does  not  give  him  a  right  to  the  possession  thereof;  but  to  entitle 
him  to  such  possession,  the  land  or  its  usufruct  must  be  expressly  given 
to  him  by  the  wilL    Id. 

IL  BZEOUTOBS  HAVE  POWEB  TO  SSLL  LaND  OF  TeSTATOB  WITHOUT  DeCBBB  OF 

Ck>URT  OF  Equttt  where  the  testator  directs  the  land  to  be  sold,  and  the 
proceeds  to  be  distributed  to  certain  persons,  without  declaring  by  whom 
the  sale  shall  be  made;  for  such  disposition  is  to  be  regarded  as  a  bequest 
of  a  fund  distributable  to  the  legatees  by  the  executors,  who  therefore 
take  by  implication  the  power  to  sell  the  land  and  convert  it  into  money 
without  a  decree  of  court.    Rankin  v.  RcaJdn^  205. 

12.  EzEOUTOR  Takes  Power  of  Sale  bt  Implication  where  a  testator 
directs  his  estate  to  be  sold  for  certain  purposes,  without  declaring  by 
whom  the  sale  shall  be  made,  provided  the  proceeds  are  distributable 
by  the  executor.    Id. 

18.  In  Ck>LLATERAL  Prooebding  Involving  Title  to  Land  Sold  bt  Admin- 
18TRAT0R,  it  will  be  presumed  that  the  probate  court  which  appointed  the 
administrator  had  before  it  proof  of  the  facts  necessary  to  authorize  it 
to  make  such  appointment,  and  to  give  it  power  to  act  in  the  case,  al- 
tkongh  on  a  direct  appeal  or  writ  of  error  from  the  probate  proceeding  it 
would  be  held  irregular  and  set  aside.    BekneU  v.  Chicago,  304. 

li.  Where  Petition  of  Admin nrrRATOR  for  Order  to'  Sell  Lands  De- 
scribes Them  CoRRBOrLT  as  certain  lots  in  section  33,  but  the  abstract 
accompanying  the  petition  and  the  inventory  from  which  the  abstract  is  re- 
quired  to  be  taken  describe  them  as  being  in  section  23,  and  the  order  of 
sale  directs  the  lands  in  the  petition  to  be  sold,  namely,  lots,  etc,  in  sec- 
tion 23,  the  notice  of  sale  and  the  deed  made  to  the  purchaser  describing 
the  lands  correctly,  it  will  be  held  in  a  collateral  proceeding  involving 
the  title  that  the  misdescription  of  the  section  was  a  mere  clerical  error, 
not  affecting  the  validity  of  the  sale.     Id. 
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15,  Where  Admxhist&atob  Givss  Kottgb  that  Hb  will  Afflt  at  GEBTAza 
Term  of  Ck>URT  for  Order  to  sell  lands  of  the  estate  for  the  paymeiit 

of  debts,  he  mast  file  his  petition  at  the  term  designated  in  the  notice, 
and  if  he  does  not  file  his  petition  nntil  a  term  sahseqnent  to  that  named 
in  his  notice,  all  the  proceedings  under  it  will  be  void.  The  presumption 
U,  on  such  notice,  and  a  failure  to  file  the  petition  at  the  term  specified, 
tiiat  the  application  is  abandoned.  To  charge  the  heirs  or  parties  in 
interest,  it  is  necessary  that  the  notice  should  be  renewed  in  all  cases 
where  the  petition  is  not  filed  in  pursuance  of  the  notice,  fd, 
llw  Minor  Heirs  are  not  EaxoFPED  from  Assbrtino  Tttls  to  Lanui  of 
their  ancestor,  sold  by  an  administrator  under  a  void  order,  by  the  msie 
fact  that  their  guardian  received  a  portion  of  the  proceeds  of  the  ssle  and 
applied  it  to  their  use,  where  it  is  apparent  from  their  nonage,  ignoranoe^ 
and  position  that  they  knew  nothing  of  the  proceedings  of  the  adminis- 
trator on  the  estate,  and  their  guardian  never  made  any  settlement  witii 
them  of  his  trust,  by  which  they  could  know  the  true  state  of  the  facte. 
Id. 

17.  Where  Agent  of  Purchaser  at  Administrator's  Sale  Enters  into 
Arrangement  with  Adminktbator  that  the  latter  shall  sell  two  lots 
of  land  together,  if  the  lots  are  sold  for  an  inadequate  price,  the  sale 
will  be  declared  invalid;  but  where  the  lots  so  sold  bring  an  adequate 
price  and  no  one  is  injured  by  the  arrangement,  the  irregularity  will  be 
disregarded.     Id, 

18.  Executor's  Sale  and  Ck>NYETANCB  of  Real  Estate  is  Void  and  will 
BE  Set  aside,  where  the  executor  gives  notice  to  the  heirs  that  he  would 
apply  at  a  certain  term  of  the  court  for  a  license  to  sell,  but  he  makes  no 
application  at  that  term,  and  without  further  notice  applies  at  a  subse- 
quent term.     Morris  v.  Bogle,  243. 

19.  Petition  bt  Executor  to  Sell  Real  Estate  should  State  Names  of 
Heirs,  but,  it  seems,  this  defect  cannot  be  taken  advantage  of  in  a  col- 
lateral proceeding.     Id, 

S20.  Decree  Authorizing  Executor  to  Sell  so  Much  Real  Estate  as  He 
MAT  Deem  for  Best  Interest  of  Estate  is  Erroneous.  The  court  is 
only  authorized  to  license  a  sale  of  so  much  real  estate  as  is  necessary  to 
pay  debts.     Id. 

21.  Order  of  Sale  of  Real  Estate,  Made  by  Probate  Court  havino 
Acquired  Jurisdiction,  cannot  be  attacked  in  a  collateral  proceeding 
on  the  ground  that  it  was  made  upon  insufficient  evidence  or  contrary  to 
the  evidence,  or  because  the  sale  of  a  small  portion  of  it  would  have  beea 
sufficient,  or  because  the  administrator  procured  it  to  be  made  to  pay  a 
debt  which  had  previously  been  paid  with  funds  of  the  estate.  Boffd  v. 
Blankman,  146. 

22.  Administrator's  Notice  of  Application  for  Order  of  Sale  of  Dboi- 
dent*s  Realty  is  sufficient,  notwithstanding  the  objection  that  it  was 
not  dated,  and  no  state  was  named,  where  the  notice  stated  that  the  ap- 
plication would  be  made  "at  the  next  term  of  the  Fulton  County  circuit 
court,  to  be  holden  in  Lewiston,  on  the  second  Monday  in  March  next," 
and  the  notice  was  published  in  a  newspaper  printed  in  Lewiston,  Ful- 
ton County,  Illinois,  the  first  publication  being  in  October  preceding  the 
March  term,  when  the  petition  was  filed.     Qoudy  v.  Hall,  217. 

83.  No  Special  Form  of  Notice  of  Application  for  Order  of  Sale  of  De- 
cedent's Realty  being  given  by  statute,  such  notice  is  not  to  be  sub- 
jected to  hypercriticism;  and  the  simple  question  is.  Would  any  persoa 


Index.  813 

reading  it  be  advised  of  the  time  and  place  when  and  where  the  petition 
woold  be  presented,  and  its  objects  T    Id, 

94.  Particitlab  Dat  in  Term  on  Which  PsTinoN  fob  Leavb  to  Sell  De- 
cedent's Realtt  will  be  presented  need  not  be  named  in  the  adminis- 
trator's  notice  thereof.    Id, 

85.  Failure  of  Guardian  ad  Litem  to  Answer  fob  One  of  Infant  HEisa 
a  petition  for  an  order  of  sale  of  a  decedent's  realty  does  not  affect  the 
jurisdiction  of  the  court  to  pronounce  its  decree,  since  jurisdiction  of  the 
persons  is  acquired  by  publication  of  the  notice.     Id, 

26.  Reversal  of  Decree  bt  Virtue  of  Which  Administrator  Sold  Land 
does  not  divest  title  of  a  third  person  purchasing  at  the  sale,  or  those 
claiming  under  him,  if  the  court  had  jurisdiction  of  the  parties  and  sub- 
ject-matter.   Id. 

57.  Where  Administrator,  through  Another  Person,  Purchases  at 
Sale  Made  by  Himself,  under  an  order  of  the  probate  court,  land  of 
his  intestate,  which  is  subsequently  conveyed  to  him  by  such  person,  the 
heir  retains  such  an  equitable  interest  in  the  land  as  may  be  assigned^ 
and  the  assignee  may  maintain  an  action  against  the  administrator  to 
enforce  the  trust.     Boyd  v.  Blankman,  146. 

58.  Heir  Retains  Equitable  Title  to  Land  of  Intestate  Purchased  bt 
Administrator,  through  another  person,  at  a  sale  thereof  made  by  him 
under  an  order  of  the  probate  court,  and  the  heir's  deed  conveys  such 
equitable  title,  although  the  legal  title  is  held  by  the  administrator  in 
trust.  And  the  execution  of  such  deed  is  evidence  of  the  heir  s  inten- 
tion to  disaffirm  the  sale.     Id. 

29.  Until  Heir  Affirms  Sale  bt  Administrator  of  Land  of  IntestatBi 
at  which  he  himself,  per  inierpositam  peraonaTn,  became  the  purchaser,  the 
relation  of  trustee  and  cestui  que  trust  between  them  is  not  shifted  from 
the  land  to  the  proceeds  of  the  sale  of  it.     Id. 

M  Purchase,  through  Another  Person,  of  Land  of  Intestate  bt 
Administrator,  at  his  own  sale,  is  not  void,  but  only  voidable  at  the 
election  of  the  heirs  or  other  persons  interested  in  the  estate,  who  may 
have  the  sale  set  aside  and  the  administrator  declared  a  trustee.    Id, 

EXEMPTIONS. 

PuBCHASE  Price  of  Exempt  Propertt — Set-off.  — A  housekeeper,  with 
a  family,  sold  his  only  cow  to  enable  him  to  buy  one  that  gave  nulk,  the 
purchaser  knowing  at  the  time  the  object  of  the  sale.  Held,  that  the 
seller  was  entitled  to  recover  the  whole  price  of  the  cow  in  money  from 
the  purchaser,  and  the  latter  could  not  set-off  against  it  any  debt  he 
might  hold  against  the  former.    MulUken  v.  Winlerj  495b 

See  Homesteads. 

FERRIES. 

Cc  MPANT,  as  Common  Carrier  of  Passengers,  is  Bound  to  Furnish 
reasonably  safe  and  convenient  means  for  the  passage  of  teams  from  its 
boats,  appropriate  to  the  nature  of  its  business,  and  to  exercise  the  ut- 
most skill  in  the  provision  and  application  of  the  means  so  employed;  but 
it  is  not  bound  to  adopt  and  use  a  new  and  improved  method  because  it 
is  safer  or  better  than  the  method  then  employed,  if  it  is  not  requisite  to 
the  reasonable  safety  or  convenience  of  passengers,  and  if  the  expense  is 
ezoessive.     Le  Barron  v.  East  Boston  Ferry  Co.,  717. 
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FIXTUBBS. 

1.  HousB  SiruATiD  UPON  Rial  Ebtats  at  the  tuna  tbat  the  latter  is  moti* 

giged  forms  a  part  of  the  realty,  and  aa  such  is  afieoted  I17  the  moti* 

gage  lien.    BudeonU  v.  Swift,  90. 
t:  Bkyzranob  of  Heuss  vrom  Land  changes  the  chanoter  ol  the  fomier 

from  real  to  personal  property,  irrespeotiTe  of  the  means  by  whidi  the 

severance  was  accomplished.    Id, 
H  Whilx  Houbx  is  TXT  X7F0H  MoETQAOXD  Lakd,  the  mortgagor»  or  tfaoss 

claiming  under  him,  may  remove  it»  and  the  removal  will  not  be  sn* 

joined,  except  upon  proof  that  the  land  without  the  hoose  would  be  an 

inadeqnate  security  for  the  mortgage  debt.    Id, 
4  Whx5  Houn  is  Bbkovbd  fbom  Mobtoaoxd  Lahi),  it  is  withdrawn 

from  the  operation  of  the  mortgage  lien,  and  the  mortgagor  may  aell  h^ 
•    and  the  pnrdhaser  may  convert  it  to  his  own  nse.    Id. 


FORCIBLE  ENTRY  AND  DETAINER. 

AUTBOUGH  TiTLX  TO  LaND  CANNOT  BE  INQXTZBXD  INTO  IO&  AnT  PuRHJUB  DI 

Action  or  Foboiblb  Dbtainkb,  yet  a  plaintiff  seeking  to  recover  in  audi 
an  action  as  a  purchaser  at  a  sheriff's  sale  must  produce  a  valid  Judg- 
ment, an  execution,  and  a  deed  for  the  prenuses  on  a  sale  by  the  sherill 
under  such  a  judgment.  To  require  him  to  show  that  his  purdiase  was 
legal  and  valid  is  not  requiring  the  trial  of  title  in  sudi  action.  Jokmem 
V.  Baker,  293. 

FRAUD. 

1.  PXBSON    DOKS    NOT   BT  ATTBMFTINa  TO  DKntAUB  ANOTHER  FOBISIT  HD 

Pbopebtt  to  the  latter.  Blue  v.  Blue,  267. 
8.  CoKPLAiNT  IN  Action  tor  Relief  on  Ground  of  Fraud  8H0UU>  Aver 
that  the  acts  constituting  the  fraud  had  been  discovered  within  three 
years;  but  if  the  replication  contains  such  an  averment,  and  this  issue  is 
tried  without  objection,  the  irregularity  in  the  mode  of  presenting  the 
issue  will  be  disregarded.    Boyd  v.  Bkmkman,  146. 

See  Statute  of  Limitations. 

FRAUDULENT  ASSIGNMENTS. 

AaooxicxNT  OF  Profebtt  to  Escape  LiABiLnT  for  Tort.  — In  an  aotko 
to  recover  damages  for  an  injury  to  a  hired  horse,  oocasioned  by  immodi 
erate  driving,  evidence  is  competent  to  prove  that  the  defendant,  imme* 
diately  after  the  injury  charged,  made  an  assignment  of  aU  his  property. 
Bayfield  V.  Whipple,  618. 

GARNISHMENT. 
See  Attachment. 

GUARDIAN    AND    WARD. 

• 

L  RiaaT  of  Action  on  Guardian's  Bond  does  not  arise  in  favor  of  a  oor* 
poration  who  pays  to  a  ward  the  value  of  stock  owned  by  him,  and  ille* 
gaily  transferred  by  the  guardian,  such  payment  being  made  under 
condition  that  the  ward  should  institute  suit  on  the  bond  and  have  the 
action  entered  for  the  use  and  prosecuted  for  the  benefit  of  the  corpora 
tion.  The  latter  is  entitled  to  maintain  an  action  against  the  guardian 
to  recover  the  price  paid  him  for  the  stock.  State  v.  Bishop  and  Murraift 
608. 
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S.  Whxbx  Guabdian  IllbgaIiLT  Sells  and  TRANanats  the  property  of  his 
ward  contrary  to  law,  without  previous  order  of  oonrfc,  and  converts  the 
proceeds  to  his  own  nse,  it  is  no  answer  to  an  action  on  his  bond  by  the 
ward  that  under  the  law  the  sale  itself  is  void,  and  passed  no  title  to 
the  purchaser.    Id. 

9l  Measure  of  Damaobs  aoainst  Guabdian  in  an  action  on  his  bond  by  the 
ward,  for  the  illegal  disposition  of  the  latter's  property  by  the  guardian 
without  order  of  court,  and  a  conversion  of  the  proceeds  to  his  own  use, 
is  the  value  of  the  property  illegally  converted,  if  nothing  else  appears 
in  proof.    Id, 

4.  Webbs  Guabdiab  Illboallt  Tbansixbs  Ck>BFOBATB  Stook  standing  in 
the  name  of  the  ward  without  order  of  court,  and  converts  the  proceeds 
to  his  own  use,  the  ward  is  not  confined  to  his  action  on  the  guardian's 
bond,  but  has  the  cumulative  remedy  against  the  corporation.  He  may 
repudiate  the  transfer  as  void,  and  recover  the  stock.    Id, 

IL  Mbasubb  ov  Dakaqbs  nr  Surr  on  Guardian's  Bond.  —Where  ward  has 
recovered  from  a  corporation  the  value  of  stock  owned  by  him,  and 
ill^pdly  transferred  by  his  guardian,  the  measure  of  damages  in  a  suit 
on  the  latter's  bond  is  the  loss  actually  sufiFered  by  the  ward  from  the 
breach  of  the  bond.    Id. 

laiGHWAYS. 
Whbbb  Hiohwat  is  Laid  out  to  Kayioablb  Water  and  thbbb  Tebmi- 
NATBS,  the  terminus  may  be  presumed  to  have  been  intended  for  a  public 
landing  as  an  incident  to  the  highway.  But  this  presumption  does  not 
arise  in  the  case  of  a  highway  running  from  place  to  place  along  the 
shore  of  a  navigable  stream,  and  in  immediate  contact  with  it  for  a  con- 
siderable distance.  The  question  in  such  case  depends  on  the  circum- 
stances, and  is  one  of  fact  to  be  determined  by  the  jury.     Burroios  v. 

Oalhtp,  186. 

See  Eminent  Domain. 

HOMESTEADS. 

1.  Judgment  Rbndbbbd  Prior  to  Adoption  ov  Constitution  is  not  Ex- 
gepted  from  the  operation  of  the  homestead  exemption  clause  by  the 
dause  providing  that  all  contracts,  judgments,  etc.,  shall  continue  after 
the  change  from  a  territorial  government  to  a  state  government  as  if  no 
change  had  taken  place,  since  the  object  of  this  clause  was  to  save  the 
right  to  enforce  all  contracts,  judgments,  etc,  leaving  the  means  of  en- 
forcing them  subject  to  such  changes  as  the  constitution  or  legislature 
under  it  might  make,  and  not  to  prohibit  a  change  of  remedy.  Oicnc  v. 
Dougkua,  458. 

S»  Exemption  Laws  Afplt  to  Remedy  onlt,  and  mat  ArvEcrr  Prior  Con- 
traots  without  impairing  the  obligation  thereof,  so  long  as  they  are 
within  the  dictates  of  sound  policy,  humanity,  and  the  well-being  of  the 
community;  and  within  these  limits  the  state  is  the  sole  judge  of  the  ex- 
tent of  the  exemptions.     Id. 

&  Ck>NsrnTUTioNAL  Provision  Exempting  as  Homestead  160  Acres  of  farm- 
ing land,  or  one  acre  within  the  limits  of  any  incorporated  city  or  town, 
does  not  impair  the  obli^tion  of  contracts,  notwithstanding  the  value 
may  vary  greatly  with  the  size  of  the  city  or  the  nearness  of  the  land 
thereto;  since  the  average  of  the  homesteads  is  not  unreasonable.    Id. 

lb  Biatb  is  not  Omnipotent  as  to  Amount  or  Property  to  bb  Exempted 
AS  Homestead,  and  its  action  will  not  be  constitutional  if  it  shall  be  ap- 
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parent  that  the  object  was  not  so  much  to  secure  the  well-being  of  tne 
citizens  as  to  enable  them  to  hold  large  amounts  of  proi>ert7  for  their 
own  aggrandizement  and  for  other  purposes  than  that  of  homesteads.  ttL 
&  AcnoM  OF  Statb  in  Exempiiko  Prope&tt  as  Homestbad  will  bx  Sus- 
tained A9  CoNSTiTU TiON AL,  although  it  may  here  and  there  work  an 
individual  hardship,  so  long  as  the  extent  of  the  homestead  shall  be  in 
accordance  with  sound  policy  and  humanity,  and  no  greater  than  shall 
be  reasonably  necessary  to  protect  the  citizens  in  their  pursuits  necessaiy 
to  their  existence  and  well-being.     Id. 

6.  Person  Riohtfullt  in  Possession  unper  Ck)NTRACT  of  Purchase  is 

Owner  of  the  premises,  within  the  meaning  of  the  homestead  law,  and 
where  ho  is  the  head  of  a  family,  residing  with  them  upon  the  land  and 
using  and  occupying  it  as  a  homestead,  he  has  such  a  title  as  is  protected 
from  levy  and  sale.     Blue  v.  Blue,  267. 

7.  Unless  Reqcirehents  of  Statute  are  Observed  in  Making  Levy  aio) 

Sale  under  Execution  or  Homestead  exceeding  the  amount  allowed 
by  law,  the  sale  will  be  unauthorized;  but  a  purchaser  at  such  sale  will 
acquire  an  equitable  lien  upon  the  surplus,  which  he  may  enforce  as 
soon  as  the  premises  cease  to  be  a  homestead,  and  a  purchaser  from  him 
will  acquire  this  lien  and  may  enforce  it  against  the  surplus.     IcL 

8.  Husband  does  not  by  Committing  Adultery  Forfeit  his  Right  to 

■ 

claim  the  benefit  of  the  homestead  law.     [d. 

9.  Money  Paid  for  Land  by  Third  Person  Directly  to  Grantor  foa 

Grantee  is  Purchase-money,  as  against  Homestead  Right  of  ihb 
grantee.     A  tistin  v.  Underioood,  254. 

10.  Deed  of  Trust  has  Precedence  over  Homestead  Right,  where  it  in 
substituted  in  place  of  a  mortgage  to  secure  the  purchase-money.     Id, 

11.  Sale  under  Deed  of  Trust  to  Secure  Purchase-monet  of  Homb- 
STEAD  Passes  Title  to  Purchaser,  although  the  deed  secures  other 
indebtedness,  if  the  homestead  claimant  does  not  pay  or  tender  that  por- 
tion which  is  purchase-money.     Id. 

12.  Doctrine  of  Relation  as  Applied  to  Notes  Given  for  PuRCHAfls- 
money. —  Where  one  purchases  a  piece  of  land  with  a  dweUing-honao 
thereon,  and  on  the  day  of  receiving  his  deed  borrows  money,  which  he 
applies  in  part  payment  therefor,  and  shortly  afterwards,  on  the  same 
day,  executes  a  note  for  the  money  so  borrowed,  the  note  is  to  be  re- 
garded as  relating  back  to  the  time  of  the  actual  loan,  and  as  an  existing 
debt  at  the  time  of  the  purchase.     Stevens  v.  StevenSt  630. 

18.  Homestead  cannot  be  Claimed  where  Purchase-money  is  Unpaid^ 
WHEN.  —  If  the  purchaser  of  land  with  a  dwelling-house  thereon  on  tbe 
day  of  receiving  his  deed  borrowa  money,  which  he  applies  in  part  pay- 
ment therefor,  and  shortly  afterwards,  on  the  same  day,  executes  a  note 
for  the  money  so  borrowed,  and  judgment  is  subsequently  recovered  upon 
the  note,  and  execution  levied  upon  the  premises,  the  tenant  cannot 
claim  a  homestead  therein  as  against  the  title  acquired  by  the  demand- 
ant under  his  levy.     /(/. 

14.  Mortgagee  of  Homestead  Acquires  No  Right  to  Enforce  his  Mort- 
gage, in  Hlinois,  if  the  mortgage,  executed  while  the  premises  were  oc- 
cupied as  a  homestead,  contains  no  waiver  of  the  homestead,  by  reason 
of  the  fact  that  the  premises  are  afterwards  exchanged  for  other  lands, 
and  the  owner  leaves  the  premises,  but  they  are  subsequently  reoon- 
veyed  to  him,  and  he  returns  thereto,  on  ascertaining  that  the  title  to 
the  exchanged  lands  is  defective.     Ivea  v.  MUls^  238. 
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IS.  HoMSOTSAD  IS  Abanix>N£D,  SO  OS  to  be  subject  to  sale  under  execntioin 
when  the  hnsband  removes  from  the  premises  with  his  family  to  another 
state,  where  he  resides  for  two  years,  and  declares  before  leaving  that  if 
he  liked  the  country,  and  could  do  well  in  his  business,  he  would  remain, 
but  if  not  he  would  return,  and  after  his  return  he  declares  that  when 
he  left  he  expected  to  remain,  but  found  it  to  his  interest  to  return.  Ca^ 
been  ▼.  MuUifian,  217. 

10.  Actual  Rbsidsncb  is  BxQinsrrB  to  Pbotbct  Hohbstxab  vbom  Balm 
mxDSB  SzxounoN,  as  a  general  rule;  although  it  is  not  essential  under 
all  circumstances.    Id. 

17.  It  is  EVIDX9CX  of  ABAin>0NMX2rr  of  Homxstbad,  if  the  husband  renunre* 

from  the  premises  with  his  family  to  another  state,  where  he  remains  for 

twoyeazB.    Id 

See  PABTinoN,  4^  6. 

HOMIdDK 
See  Cbdonal  Law,  1-12. 

HUSBAND  AND  WIFK 
See  Dower;  Mabrtkd  Wouir. 

INDEMNITY. 
See  Lost  Instbuhxhts. 

INFANCY. 

1.  Wnnoi  Ratxfigation  of  Ivfaitt's  Dexd  is  by  Wbirbn  Instbuiont,  it  ia 

within  the  polioy  of  the  registry  laws;  if  by  acts  in  paiBf  then  a  sube»> 
quent  purchaser  must  be  affected  with  notice  of  such  aois.  JBIadt  ▼.  JBUb, 
224. 

2.  FO08B88IOH  OF  Lahb  bt  Gbantbb  OF  Infast  IS  NoTiOB  of  any  aoti  of  rati* 

fiffltiffTii    Id* 

8e«  ysirix>B  ahd  VzirDXB. 

INJUNCTIONS. 

Lumt onoN  to  Pbxvxkt  Usb  of  Register  of  Votxbs — Power  of  Coobt.  — 
Where  constitution  provides  that  after  the  general  assembly  shall  have 
passed  an  act  of  registration,  and  the  same  shall  have  been  carried  into 
effect^  no  person  shall  vote  whose  name  does  not  appear  on  the  register, 
and  an  act  of  the  legislature  provides  that  the  judges  of  election  shall  not 
receive  or  deposit  the  ballot  of  any  persons  whose  name  does  not  appear 
thereon  after  such  a  law  has  been  passed  and  has  gone  into  effect,  a 
petition  for  an  injunction  preventing  the  use  of  a  register  prepared  for  a 
certain  county,  and  that  the  election  be  conducted  as  before  the  passage 
of  the  registration  law,  upon  the  ground  that  the  officers  of  registration 
were  not  duly  qualified,  will  not  be  granted,  as,  under  the  constitution, 
the  court  hae  no  power  to  change  the  evidence  of  a  voter's  qualifications 
in  one  section  of  the  state,  and  clothe  the  judges  of  election  therein  witii 
powers  not  conferred  by  tiie  legislature,  but  expressly  taken  away.  J7ar» 
dett^  V.  Tqfti  584. 

See  ExECcmoNs,  S-11;  Nuisanoe;  TBAirB-XARKS. 
Ax.  Dia  Vol.  LXXXvn-62 
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INSOLVENCY. 
See  JuDOMKKTS,  2. 

INTOXICATION. 
See  Cbdonal  Law,  1,  8w 

INTEEEST. 

UsoBT.  — Moirxr  Dob  vob  Iktebbst  may,  by  agreement,  be  eheiiged  ate 

principal  to  bear  interest  in  future,  bat  not  otherwise.    Interest  obdimA 

be  calcolated  on  interest  for  several  years  in  arrears.    Andb  ▼.  Mcd^Om^ 

6M. 

See  Bonds;  Neootiabls  iNSTBUMXiiTBb  3. 

INSURANCE 

A/OKMOWLKDOMBUT    IM    FOLIGT  UNDER    SkAL  OF    PATHKNT    OF    PKKMIUM  II 

CoNOLUSiyB,  and  the  insurance  company  cannot  show  by  parol  that  the 
premium  was  not  in  fact  paid,  but  that  a  note  was  taken  therefor,  and 
the  note  not  haying  been  paid,  the  policy  was  void  under  a  oonditiaa 
therein  to  the  e£fect  that  where  a  note  b  taken  for  the  premium  the 
policy  shall  be  void,  unless  the  note  is  paid  at  maturity.  /ZSrou  Cbilral 
Ina.  Co.  V.  Wolf,  251. 

JOINT  DEBTORS. 

SuBVTvoR  or  Joint  Debtors,  Who  Pats  Joint  Debt  after  expiration  (if 
time  when  the  creditor  could  have  enforced  it  against  the  administrator 
of  the  estate  of  the  deceased,  does  not  thereby  become  entitled  to  main- 
tain a  claim  for  contribution  from  such  administrator,  nor  to  avail  him- 
self thereof  in  set-off,  in  an  action  brought  against  him  by  such  adminis- 
trator.    Lovell  V.  NtUon^  706. 

JUDGMENTS. 

1.  Judge  cannot  Refubb  Right  of  Judoicsnt  by  defaolt  accorded  by  law 

to  plaintiff.     State  v.  Posey,  525. 

2,  JuDOBtENT  Confessed  by  Insolvent  Debtor  in  favor  of  a  creditor,  with- 

out his  request  or  knowledge,  and  entered  up  at  the  instance  of  a  debtor 
alone,  and  upon  which  execution  is  levied  on  the  latter's  property,  to 
enable  such  creditor  to  obtain  priority  over  other  creditors,  is  null  and 
void  as  to  subsequent  attaching  creditors.  WUcoxson  v.  Burton,  66. 
8.  Judgment  Based  upon  Confession  in  favor  of  a  creditor,  but  without 
his  knowledge  or  request,  and  entered  up  at  the  instance  of  the  debtor 
alone,  does  not  bar  the  creditor's  right  of  action  for  the  same  debt,  nor 
estop  the  debtor  from  denying  any  and  all  facts  set  out  in  such  confee- 
sion.     Id. 

4.  JxTDGHENT  WITHOUT  PARTIES,  howover  perfect  in  form,  is  not  attended 

with  any  of  the  consequences  of  a  judgment,  and  is  void.     Id. 

5.  Judgment  Confessed  by  Debtor  in  favor  of  a  creditor,  without  his  re- 

quest or  knowledge,  may  bo  thereafter  ratified,  and  may  become  binding 
as  between  the  parties  by  the  creditors  claiming  under  and  attempting 
to  enforce  it.  As  between  the  parties  it  will  be  good  from  date  of  entry, 
but  the  ratification  can  neither  overreach  nor  in  any  manner  affect  rights 
acquired  prior  to  it  and  while  the  judgment  was  one  only  in  name.     Id, 
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t.  JuDQunwr  CoNTBSSED  BT  DEBTOR  in  favor  of  a  creditor,  withoat  hia  re- 
quest or  knowledge,  is  void  when  confessed  on  a  note  given  for  mors 
than  is  dne  the  creditor,  and  for  the  purpose  of  defrauding  other  cred« 
itors.     Id. 

7.  Whxrb  Judgment  is  Confessed  by  Debtor  in  favor  of  a  creditor  on  a 

note  which  is  misdescribed  in  such  judgment  and  in  the  statement  upon 
which  it  is  rendered,  it  is  prima  facie  fraudulent,  and  the  burden  of  ra- 
butting  such  presumption  is  on  the  party  claiming  under  the  judgment.  I<L 

8.  Confession  or  Judohent  bt  Debtor  merges  no  claims  of  the  creditor 

except  such  as  are  included  in  it  by  some  form  of  direct  statement.     Id, 

9.  When  Jcdgment  Contessed  bt  Debtor  in  favor  of  hia  creditor  is 

sought  to  he  set  aside  as  fraudulent,  the  creditor  cannot,  in  support  of 
the  judgment,  prove  a  claim  which  the  statement  upon  which  the  judg- 
ment was  confessed  not  only  does  not  include,  but  which  it  excludes  by 
necessary  intendment.  Ho  may,  however,  if  he  keeps  within  the  limits 
of  the  terms  used,  prove  all  matters  explanatory  of  the  source  of  in- 
debtedness. Id. 
^10.  Party  cannot  Recover  against  Another  Jitdgment  Payable  in  Qold 
or  Silver  Coin,  on  the  ground  that  the  other  received  for  him  the  suni 
sued  for  in  that  form,  unless  the  kind  of  money  received  is  specially 
averred  in  the  complaint.     McComb  v.  Reed,  115. 

11.  Payment  of  Part  of  Amount  Due  on  Money  Jitdgment,  under  a 
contract  that  it  shall  operate  as  satisfaction  in  full,  does  not  discharge 
the  judgment.    Such  contract  is  nudum  pactum.    Deland  v.  HieU,  102. 

IZ  In  Action'  on  Promissory  Note,  if  Trial  is  Had,  the  court  may  ren- 
der judgment  for  the  amount  of  the  note  and  interest,  and  make  the 
judgment  bear  the  same  rate  of  interest  as  the  contract,  although  the 
complaint  only  prays  for  judgment  for  the  face  of  the  note.  Lane  v. 
Gluchai^fr  121. 

18.  If  Note  is  Made  Payable  in  Alternativb,  either  in  Gold  ob 
Legal-tender  Notes,  a  judgment  rendered  on  it  may  also  be  in  the 
alternative.     Id. 

14.  Subsequent  Puiich.\ser  of  Lands  is  Chargeable  with  Notice  of  De- 
cree in  Chancery  by  which  the  rights  of  a  party  to  the  lands  are  declared, 
and  will  hold  them  subject  to  such  rights.  Where,  therefore,  a  tract  of 
land  held  by  a  husband  under  a  contract  of  purchase  is  set  apart  as 
alimony  to  his  wife  by  a  decree  of  divorce,  a  subsequent  assignment  of 
the  contract  by  the  husband  and  a  conveyance  from  the  original  vendor 
to  the  assignee  will  not  impair  the  rights  of  the  wife;  the  grantee  will 
hold  nothing  but  the  mere  legal  title,  which  he  will  in  equity  be  bound 
to  convey  to  her.     Blue  v.  Blue,  267. 

15.  Where  Decree  for  Alimony  Allots  Part  of  Tract  of  Land  to  Wife 
and  the  other  part  to  the  husband,  and  provides  that,  as  between  them, 
certain  encumbrances  upon  the  whole  tract  shall  rest  exclusively  upon 
the  husband's  portion,  if  the  wife,  to  protect  her  interests,  discharges  a 
portion  of  the  encumbrance,  she  will  have  a  lien  upon  the  husband's  por- 
tion to  have  the  money  paid  by  her  refunded.  But  the  payment  by  her 
of  a  small  portion  of  the  purchase-money  of  the  land  will  not  entitle  her 
in  equity  to  a  conveyance  to  her  of  the  whole  tract.     Id. 

16.  Decree  cannot  Affecf  Rights  of  Persons  not  Parties  to  the  suit  in 
which  it  is  rendered.     Id. 

17.  In  Illinois,  Oral  Testimony  in  Chancery  Suit  may  be  Preserved  bt 
Recitals  in  Degree,  if  counsel  prefer  that  method,  and  an  appellate 
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court  will  no  more  question  the  statements  in  snch  recitals  than  it  will 
those  of  a  bill  of  exceptions  in  a  common-law  case.  If  a  circoit  judge 
inadvertently  signs  a  decree  containing  erroneous  recitals  of  the  proof, 
he  may  correct  it,  even  at  a  subsequent  term.  Cooley  v.  ScarleU,  29S. 
IS.  Former  Reoovert  is  Prima  Facie  Conclctsive  Bar  to  Later  Snrr, 
where  by  the  record  of  the  former  suit,  filed  with  a  plea  of  former  recov- 
ery, it  appeared  that  the  issues  joined  in  the  former  suit  involved  the  qnes- 
tiima  presented  in  the  later  suit,  but  there  were  aUo  other  issues  in  the 
former  suit  which,  if  found  for  the  same  party,  wonld  have  produced  the 
Hune  result;  though  the  jury  might  decide  such  of  the  issues  aa  were  in- 
volved in  the  present  case  the  other  way.     Day  v.  Valleite,  353. 

See  Contempt;  ExECunoNS;  Homesteads,  1. 

JURISDICTION. 

1.  Whxbs  Gourt  has  JuRisDionoN  OF  Parties  and  Surjbct-mattkb,  acta 
performed  and  rights  acquired  by  third  persons  under  its  judgment  or 
decree,  and  while  it  remains  in  force,  must  be  sustained,  notwithstanding 
a  subsequent  reversal.     Goudy  v.  Hallf  217. 

JL  AonoN  OF  Court,  when  Collaterally  Called  in  Question,  will  be  re- 
ferred cither  to  its  general  or  its  statutor;jr  powers,  as  may  be  neoeaeary 
to  sustain  its  jurisdiction,  and  without  reference  to  any  such  mere  matter 
of  form  as  the  address  of  the  petition.     Id, 

S.  Judiciary  of  Louisiana  is  not  by  Constitutign  invested  with  legialatiTe 
powers.  It  has  no  authority,  by  its  rules,  to  deprive  the  citizen  of  lui 
legal  rights.     StcUe  v.  Posey,  525. 

4.  Judiciary  must  Conform  to  Law  as  It  Stands,  and  if  the  citizen  desires 
relief  from  a  statute  which  works  aa  injury,  or  prevents  a  proper  admin- 
istration of  justice,  he  must  apply  to  the  law-making  power,  and  not  to 
the  courts.    Id. 

ft.  Summons  Served  but  Two  Days  before  Trial,  where  Statute  Re- 
quires Three,  confers  no  jurisdiction  of  the  person  of  the  defendant^ 
and  a  judgment  rendered  against  him  upon  auch  a  service  is  utterly 
void,  and  can  be  questioned  at  any  time  and  in  any  proceeding,  direct  or 
collateral,  and  no  title  can  be  divested  or  transferred  under  such  judg- 
ment.   Jchnaon  v.  Bakery  293. 

JURY  AND  JURORS. 

To  Render  Juror  Inoomfxtent  on  Ground  of  implied  biaa»  it  must  iqppear 
that  he  entertains  a  fixed  and  settled  conviction  of  the  guilt  or  innocence 
of  the  defendant,  or  that  he  has  expressed  such  a  conviction.  Whatever 
falls  short  of  this  does  not  amount  to  an  unqualified  opinion  within  the 
meaning  of  the  statute.     People  v.  King,  95. 

LANDLORD  AND  TENANT. 

1.  General  Rule  ls  that  Tenant  under  Farbono  Lease  or  contract  baa 
no  right  to  remove  from  the  premises  so  occupied  any  manure  made  in 
whole  or  in  part  from  the  produce  of  the  land,  without  an  express  atipu- 
lation  to  that  effect  in  the  agreement.     Oallagker  v.  Shipley,  611. 

fiL  Where  Lease  is  General  in  its  Provisions  and  terms,  and  expreaaea 
nothing  as  to  the  mode  in  which  the  lessees  are  to  use  or  occupy  the 
premises,  they  are  clothed  with  full  power  and  right  to  occupy  and  uaa 
the  land  demised  for  any  lawful  purpose  not  injurious  to  the  revernon. 
Id. 
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#.  Stipulations  Ck>NTAiNBi>  ih  Lbass  as  to  the  condition  in  which  the  prop- 
erty is  to  be  returned  at  the  end  of  the  term,  but  having  no  relation  aa 
to  an  intermediate  occupation,  raises  no  presumption  as  to  the  use  to 
which  the  land  is  to  be  applied.     Id, 

A.  Verbal  Agreement  between  Landlord  and  Tenant  cannot  affect  the 
rights  of  parties  holding  the  demised  premises  nnder  the  lessee  without 
notice  of  it.     Id. 

Cl  Bioht  of  Tenant  to  Remove  Manure.  — Where  a  lease  is  general  in  ite 
terms,  and  says  nothing  of  the  mode  in  which  the  tenant  is  to  use  the 
demised  premises,  he  may  nse  them  as  a  corral  for  cattle,  and  when  snch 
cattle  are  fed  with  supplies  procured  from  sources  foreign  to  the  land, 
he  may  remove  all  manure  made  by  them  which  is  not  commingled  with 
the  soil,  provided  he  uses  reasonable  care  and  skill  in  removing  the 
manure  from  the  land  so  as  to  prevent  injury  thereto.     Id. 

t.  Breach  of  Covenant  in  Lease  not  to  Assign  without  Consent  ov 
Lessor,  providing  no  penalty  for  the  breach,  and  unconnected  with  other 
covenants  providing  a  forfeiture  in  case  of  a  breach,  will  not  create  a  for- 
feiture by  implication.     Bumes  v.  McCubbin,  468. 

/.  Where  Lease  is  Silent  as  to  Place  tor  Payment  of  Rent,  it  will  be 
presumed  that  the  place  intended  was  the  place,  or  at  least  in  the  city, 
where  the  leased  property  is  situated;  and  the  tenant  will  not  be  ex- 
pected to  go  out  of  the  state  to  tender  the  rent.    Id. 

t.  Sufficient  Compliance  with  Terms  of  Lease  Requiring  Payment  of 
Rent  when  Due  is  shown  where  it  was  tendered  five  days  after  it  be- 
came due,  and  as  soon  as  the  lessor,  who  resided  out  of  the  state,  and 
was  accustomed  to  collect  the  rent,  came  to  the  city  where  the  property 
was  situated.    Id, 

9.  Tender  by  Lessee  before  Suit  of  Amount  Paid  by  Lessor  for  Taxis 

is  in  compliance  with  terms  of  a  lease  providing  that  the  lessee  shall 
pay  all  taxes,  or  refund  any  taxes  paid  by  the  lessor,  and  saves  a  for- 
feiture.    Id. 

10.  Covenants  by  Lessee  to  Pay  Rent,  and  by  Lessor  to  Make  Imfbovb- 
ments  and  Repairs,  without  which  the  premises  would  be  useless  for 
the  purposes  leased,  are  mutual  and  dependent,  and  the  lessor's  failure 
to  perform  his  covenant  within  a  reasonable  time,  where  no  time  is  speci- 
fied, justifies  the  lessee  in  abandoning  the  premises;  but  the  lessee  is 
liable  for  the  rent  for  the  time  he  occupied,  le^s  the  damages  sustained 
by  him  by  reason  of  the  improvements  and  repairs  not  having  been  made. 
Lmm  V.  Gage,  233. 

n.  Covenant  by  Landlord  to  Make  Improvements  and  Repairs  should 
be  Performed  wuhin  Reasonable  Time,  where  no  time  is  specified^ 
and  the  tenant  has  entered.    Id, 

LOST  INSTRUMENTS. 

L  In  Action  upon  Lost  Note,  Tender  of  Indemnity  before  Suit  lb  not 
absolutely  necessary,  but  the  better  practice  is  to  make  such  tender  and 
allege  the  same  in  the  complaint.  A  failure  to  do  so  is  not  fatal  to  ths 
cause  of  action;  it  only  affects  the  question  of  costs,  and  in  other  re- 
spects a  tender  at  the  trial  is  sufiScient.     Randolph  v,  HarriSf  139. 

2.  In  Action  upon  Lost  Note,  if  No  Tender  of  Indemnity  has  been 
Made  before  Suit,  the  plaintiff  is  not  entitled  to  costs  unless  the  de- 
fendant has  waived  a  tender,  in  which  case  the  costs  are  in  the  discre* 
tion  of  the  court.    IcL 
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S.  On  Quwsnov  ov  IvDnonrr,  Ko  Dmracmm  oah  vm  Mai»  betwwna 
note  which  has  been  destroyed  by  fire  or  otherwiie,  end  one  which  hii 
been  merely  lost.    ItL 

LOST  PROPERTY. 

P&oPBiETOB  OT  Shop  is  Entitleb  to  Possission  or  Pocket-book  which 
hia  been  Accidentally  left  by  another  upon  a  table  there,  and  has  re- 
mained uncalled  for,  as  against  a  stranger  who  first  sees  it  there.  Pro^ 
erty  so  left  is  not  to  be  treated  as  other  lost  property,  so  as  to  entitle  the 
finder  to  take  and  hold  possession.    MeAvoy  v,  Medma,  733. 

MAKDAMaa 

1.  Mandamus  will  not  Lis  wherb  Statutb  has  Bzprisslt  PaoyiDBD 
Another  Adequate  Remedy.    Lotdeviile  etc  B,  JR.  Co.  v.  State,  25S. 

fi.  Mandamus  will  not  Lib  to  Revibw  Action  ot  Coukt  which  is  judi- 
cial and  discretionary  in  its  nature,  but  the  remedy,  if  an  error  has  been 
committed*  is  by  appeaL    People  v,  PraU,  110. 

t.  Mandamus  will  not  Lib  to  Compel  Judge  to  Enter  Judombnt  op 
Dismissal  upon  plaintiff's  motion,  and  at  his  costs,  where  the  motion  is 
resisted  by  defendant  and  denied  by  such  judge;  for  in  a  case  of  this 
kind  a  judge  acts  judicially.    IcL 

MANSLAUGHTER. 
See  Criminal  Law,  7. 

MARRLAGE  AND  DIVORCE. 

1.  Gbnkrallt,  Domicile  op  Wipe  is  Dbterminkd  bt  That  op  Husband; 
but  where  there  has  been  a  final  separation  of  husband  and  wife,  and 
they  have  their  actual  permanent  residence  in  different  states,  the  domi- 
cile of  the  husband  cannot  be  regarded  as  fixing  that  of  the  wife,  so  as 
to  confer  or  oust  the  jurisdiction  in  a  suit  for  dirorce.  Jetmess  r,  •/im- 
nesB,  335. 

%  Residence  op  Dependant  in  State  is  not  Nbobssabt  in  Action  pob 
Divorce  in  Indiana  to  enable  him  to  file  his  cross-petition  and  obtain 
affirmative  relief.    Id. 

t.  Divorce  is  Valid  where  Obtained  in  Illinois  by  a  citizen  therM>f  from 
hia  wife,  for  the  cause  of  desertion,  upon  notice  to  her  by  publication  in 
a  newspaper  in  the  manner  prescribed  by  the  statutes  of  that  state,  al- 
though she  was  then  living  in  Massachusetts  under  an  agreement  by 
which,  after  reciting  their  separation,  he  promised  to  pay  her  a  certain 
weekly  sum  as  long  as  she  should  remain  single,  and  although  she  had  no 
actual  notice  of  hia  proceedings  for  a  divorce,  and  was  not  in  Illinois 
during  the  pendency  thereof;  and  it  is  not  competent  for  her,  in  a  libel 
for  divorce  brought  by  her  in  Massachusetts,  to  offer  evidence  that  he 
obtained  the  decree  of  divorce  in  Illinois  by  fraud  and  upon  facts  which 
would  not  entitle  him  to  a  divorce  in  Massachusetts.     Hood  v.  Hood^ 

709. 

See  Judgments,  15. 

MARRIED  WOMEN. 

1.  Married  Woman  is  Estopped  prom  Assertinq  her  Tttle  to  horse  whiob 
belonged  to  her,  and  which  her  husband  sold  without  her  authority,  if 
she  was  informed  of  the  sale  before  payment  was  made,  and  had  ample 


Index.  828 

opportunity  to  give  the  porchaBor  notice  of  her  rights,  hot  failed  to  do  so 
nntii  after  he  had  made  payment  to  the  hnshand.  Dann  v.  Cfudney,  755. 
%  Marbub  Woman  Sttino  ik  Tbovbr  vob  Hobsb  Sold  bt  her  Hitsbaitd 
to  the  defendant,  without  her  authority,  may  be  asked  on  cross-examina- 
tion as  to  her^  failure  to  give  the  purchaser  notice  of  her  rii^hts,  she 
having  testified  in  chief  that  the  horse  belonged  to  her,  and  that  she  had 
never  sold  it  nor  authorized  her  husband  to  sell  it.    Id. 

t.    PB0PEBT7  PUBGHASEB  DCTRINO  CoyEBTUKI  WITH  Wm's  SEPARATE  FUESS 

becomes  her  separate  estate.     Ramsdell  v.  FuUer,  103. 

4.   MORTOAOE  BT   GrANTEB  OT   HvSBAKD,   OF   PROFEETT   PURCHASED  WTTB 

Wife's  Separate  Funds,  and  deeded  to  her  during  coverture,  is  a  doud 
upon  her  title,  which  a  court  of  equity  will  relieve  against.    Id, 

6.  Presuuftion  is  that  Propertt  Covyetkd  to  Wife  for  Moeet  Con- 
sideration is  common  property,  but  this  presumption  may  be  rebutted 
by  showing  that  it  was  purchased  with  money  belonging  to  her  separate 
estate.    Id. 

6w  One  PuRCHASiNa  from  Husband  Real  Estate  Deeded  to  Wife  for  a 
money  consideration  during  coverture  does  so  at  his  peril.  The  record 
of  the  deed  is  notice  that  the  land  may  be  the  wife's  separate  property, 
and  is  sufficient  to  put  purchasers  upon  inquiry.     Id. 

7.  MORTOAGE  BT  WiFE  OF  HER  SEPARATE  PrOPERTT  TO  SeOURE  HUSBAND'S 

Debt,  and  in  consideration  of  an  extension  of  time  for  the  payment 
thereof,  is  valid  and  enforceable  against  the  property,  if  fairly  obtoined. 
Chreen  v.  ScranagCj  447. 

t.  False  Representations  Made  to  Wife  bt  Husband,  or  Undue  Influ- 
ence exerted  by  him  to  induce  her  to  execute  a  mortgage  on  her  separata 
property  to  secure  his  debt,  she  having  afterwards  duly  acknowledged 
it^  will  not  affect  the  mortgagee  or  prejudice  his  security,  if  the  hus- 
band's conduct  was  without  the  instigation,  procurement,  knowledge,  or 
consent  of  the  mortgagee.    Id. 

9l  Morioaoe  bt  Wife  of  her  Separate  Propertt  to  Secure  Husband's 
Debt  is  Invalid  if  she  was  induced  to  execute  it  from  fear  excited  by 
threats  made  to  her  by  the  mortgagee  of  an  illegal  criminal  prosecution 
against  her  husband.    Id. 

1(X  MoRTOAos  bt  Wife  of  her  Separate  Propertt  to  Secure  Husband's 
Debt  is  Valid,  though  executed  because  of  the  mortgagee's  threats  of 
criminal  prosecution  against  her  husband,  if  the  debt  is  just,  and  ths 
criminal  accusation  was  well  founded,  or  upon  reasonable  grounds  be- 
lieved to  be  so  by  the  mortgagee,  and  the  wife  freely  and  deliberately 
executed  the  mortgage,  without  undue  influence  by  the  mortgagee,  un- 
less the  circumstances  are  such  as  render  it  illegal  as  an  agreement  to 
oomponnd  a  felony.    Id. 

See  DowER. 


MASTER  AND  SERVANT. 

L  Whether  Relation  of  Master  and  Servaitt,  or  Prinoipal  and  Agent, 
exists  between  defendants  jointly  prosecuted  for  a  tort  is  a  question  of 
fact  for  the  jury.    Banfidd  v.  WJiippIe,  618. 

%  SxniOONTRAOTOR  FOR  BuiLDINQ  BRIDGES  FOR  RAILROAD  IS  NOT  Co-SERTANT 

with  those  employed  by  it  in  managing  its  trains,  so  as  to  relieve  the 
railroad  from  responsibility  for  injuries  caused  to  the  former  through  the 
negligence  of  the  latter.    Donalddcm  v.  Missigsippi  i?.  B,  Co.,  801. 
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8.  MiATXR  18  LiABLB  VDB  T0BTIOV8  A0T8  ov  StxvAsrg,  doii6  III  hii  empl^j- 

mdiit.    id* 

L   MaSTBB  13  LlABLB  lOR  TORTS  OF  HI8  SXRVAHT  DOK X  IN  COUBSB  OV  BS 

Bmplotmxnt,  though  done  without  his  anthority,  or  even  against  hb 
express  directions.  Taiea  ▼.  Squires,  418. 
5.  Responbibilitt  ov  MikOTiR  TOR  Touts  ot  Ssrvant  Crows  oirr  or»  is 
measured  by,  and  begins  and  ends  with  his  control  of  the  serrantf 
hence  he  is  not  liable  for  an  act  committed  after  the  service  is  ended,  no 
matter  bow  soon  after  it  is  committed.    Id, 

tt.  1C&8TKR  CANNOT  BS  HXLB  LlABLX  JoiNTLT  WTTH  HIS  SSRVANT  f OT  an  fal- 

jury  done  by  the  servant,  in  the  master's  absence,  to  a  horse  hired  bj 
the  master;  but  this  rule  does  not  apply  to  the  case  of  a  horse  hired  by 
one  person,  intrusted  by  him  to  another,  and  injured  by  the  immodamt* 
driving  of  the  second  in  the  presence  and  with  the  assistance  of  the  fiitL 
Ba^/Uld  V.  WhippU,  618. 

7.  Among  Gommon  Laborers,  Railroad  Company  is  not  Liablr  to  Ant 

0ns  ot  Thxm  for  injuries  resulting  from  the  acts  or  omissions  of  any 
other  one  of  the  class,  although  each  of  the  company's  employees  would 
be  its  agent  as  to  strangers.     LouimUle  etc  R.  R,  Co,  v.  ColUnSf  486. 

8.  Sbryant,  bt  Entsrino  into  his  Master's  Service,  Assttmxs  All  BasKS 

OT  That  Service  which  the  master  cannot  control,  including  those  ant- 
ing from  the  negligence  of  his  f ollow-servants.  Thus  risks  from  the  n^ 
ligence  of  a  switchman,  like  those  from  the  negligence  of  the  enginear 
and  other  servants  in  charge  of  a  railroad  train,  come  within  the  rule. 
Oilman  v.  Eastern  B.  B,  Corp.,  635. 

9.  Who  arje  Fellow-servants.  —  Where  one  servant  is  injured  by  the  negli- 

gence of  another,  it  is  immaterial  whether  he  who  causes  and  he  who 
sustains  the  injury  are  or  are  not  engaged  in  the  same  or  similar  labor, 
or  in  positions  of  equal  grade  or  authority.  If  they  are  acting  together 
under  one  master  in  carrying  out  a  common  object,  they  are  fellow-ser- 
vants. Thus  one  who  repairs  cars  and  a  switchman  are  fellow-servanti. 
Id. 

10.  Master  is  Bound  to  Use  Ordinary  Care  in  Providing  Sutfaslb 
Structures,  engines,  tools,  and  apparatus,  and  in  selecting  proper  ser> 
vants,  and  is  liable  to  any  of  their  fellow-servants  for  his  negligence  in 
these  respects.  And  it  makes  no  difference  whether  the  master  is  an  in* 
dividual  or  a  corporation;  in  either  case,  he  is  responsible  to  his  servants 
for  his  own  negligence,  but  not  for  that  of  tjieir  fellow-servants.     IcL 

11.  Rule  that  Master  is  not  Liable  for  Injuries  to  Servant  bt  Kbqu* 
OENCE  or  Fellow-servant  has  been  upheld  in  Massachusetts  under  a 
great  variety  of  circumstances.     See  illustrations  in  this  case.    Id. 

12.  That  Master  was  Neolioent  in  Emflotino  Habitual  Drunkard  as 
Switchman,  thereby  occasioning  an  accident,  is  a  question  for  the  jury. 
Id. 

18.  Railroad  Corporation  is  not  Liable  to  Person  Employed  bt  Ix  io 
Repair  its  Cars,  for  a  personal  injury  arising  from  the  negligence  of  a 
switchman  in  failing  to  properly  adjust  a  switch  upon  the  track  over 
which  he  is  carried  by  the  corporation,  free  of  charge,  between  his  home 
and  the  place  of  his  work,  provided  the  company  has  used  due  care  fai 
the  selection  of  the  switchman.    Id. 

14.  Railroad  Company  ih  Liable  to  Person  Employed  by  It  to  Repair  m 
Cars,  for  a  personal  injury  arising  from  the  n^ligenoe  of  a  switdhmaa 
in  failing  to  perform  his  duty,  where  the  switchman  is  an  habitual  dnmk- 
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Midt  and  tiik  iMst  wm  knofWD*  or  ought  to  have  bean  kii0ini»  to  Hho-oom- 
paay,  and  the  injury  reeolted  from  his  intozioatioiL    Id, 

flee  Common  Gabbibbs,  17;  Ck)BPo&ATioBa^  6b  7;  HAn.BnADH. 

MILITARY  LAW. 

1.  PtKA.  or  BKmOBBBHT  BjOHTWILL  NOT  JPSmT  OaPTDBB  OB  DbMBUOTIOJ 

of  eoeh  pablio  property  as  conrt-hooses,  chnrohes,  and  propwty  of  liter- 
acy institations,  nnless  used  for  some  military  pnrpoee  by  the  oaptor^a 
enemy.  CkrUUan  Coumtff  Court  y.  Rankin^  606. 

%  BoLDTXBA  OAXvai  JvsTOY  AoT  NOT  Lbgitimatblt  Onb  Of  Wab  by  show- 
ing that  they  did  it  by  command  of  their  snperior  officers.    LL 

S.  Lf  Wab  betwxen  Indbpbndbht  SovxBSiGNnxa,  Abusb  or  Beliiobbbbv 
PowBB  by  soldiers  in  the  sendee  of  their  nation  cannot  be  inqnired  into 
by  the  jndioiary  of  the  other,  but  this  role  does  not  apply  to  a  domestb 
war  between  the  people  of  the  same  nation.    Id, 

4.  Kbhtvokt  Statutb,  Aor  ov  1864,  Pbotidino  "  Civil  Bbmbdt  iob  Injv- 

BZBS  ix>NB  bt  Disloyal  Pbbsons,"  does  not^  so  fieur  as  it  appUes  to  sol- 
diers, intentionally  or  constitntionally  extend  to  belligerent  rights,  bat 
embraoee  only  trespasses  and  spoliations  committed  by  them  in  their  own 
individoal  right  and  for  their  own  benefit.    Id, 

Ik  AonoN  lOB  Umlawfol  Bubnino  of  Coubt-boubb  may  be  maintained  ia 
the  name  of  the  connty.    Id, 

C  Captubb  ov  Town  is  not  Unlawtitl  Act  in  Miutabt  Sbnse,  bat  is  al- 
lowable by  the  laws  of  war  between  antagonistic  parties  recognised  aa 
belligerents.     Withenpoon  v.  Farmer^  Bank,  603. 

7*  LiAEnjiT  ov  80LDIBB  TOR  WRONGFini  Caftttbb.  ~  An  officer  in  Morgan's 
Confederate  army  aided  in  the  capture  of  a  town,  but  neither  coanseled 
nor  aided  the  robbery  of  a  bank  in  the  town  by  a  portion  of  the  com- 
mand: ffeldf  that  he  was  not  liable  in  damages  to  the  bank  for  soeh 
robbery.    Id, 

MISTAKE. 

CteOBS  Mtatakb  A8  to  Quantitt,  in  Contbact  pob  Salb  of  liAitD,  where 

the  complaining  party  has  not  been  guilty  of  any  fraud  or  culpable  negli- 
gence, nor  has  otherwise  impaired  the  equity  rmltmg  from  the  mistake^ 
win  entiUe  him  to  relief  whether  the  contract  be  executed  or  executory. 

SoUnger  r,  JaoeU^  872. 

SeeDxxDs,  6. 

MORTGAGES. 

L  AssioNBB  OF  MoBTOAOOB  STANDING  IN  Lboal  Pbivitt  with  the  nuvt* 
gagor  may  aroid  the  contract  for  an  excess  of  usury,  and  is  entitled  to  tlia 
proper  reduction  on  the  mortgage,  to  enable  him  to  perform  his  contract^ 
and  by  payment  to  relieve  the  mortgaged  premises  from  the  encumbrance^ 
in  faror  of  a  purchaser  from  the  mortgagor.    Banks  v.  McCIeUan,  694. 

5.  MoBTOAOB  OF  Land  Convets  No  Title,  Lbgal  ob  Equitablb,  to  Mobt- 

OAOBB,  but  the  title  remains  in  the  mortgagor  until  foreclosure  and  sale^ 
and  the  mortgage  is  but  a  security  in  the  nature  of  a  specific  lien  for  the 
debt  Ladue  v.  DeiroU  etc,  B,  B.  Co,,  759. 
iL  MoBTOAGB  to  Sboubx  Futuilb  Advances  Which  It  is  Optional  witb 
MoBTGAOBB  to  make  or  not  is  not  effectual  as  an  encumbrance  until  tha 
advances  are  made,  and  constitutes  no  lien  for  advances  made  after  tha 
mortgagor  has  conveyed  the  property  and  the  deed  has  been  recorded. 
Id. 
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i.  BaooBD  OF  "iixmnoAan  10  Bsodbs  Fdtcsx  Adtamcobb  WHica  m  Or- 
noNAL  WITH  MomaAon  puts  a  pnrchaMr  from  the  mortgagor  npoQ 
notioe  only  M  to  saeh  adTiooes  m  are  made  before  the  record  of  his  deed. 
Id. 

ft.  MOBTOAOB   IkSTBUMXNT  WITHOUT  ASY  DeBT,  LlABILITr,  OB  ObLIOATIOV 

810UKBD  BT  It  can  hare  no  present  legal  effect  as  a  mortgage  or  eocun- 
braaoe  npon  the  land;  and  the  mere  recording  of  the  instrument  cannot 
make  it  snch,  nor  have  any  greater  effect  than  to  pnt  a  porchaaer  or  en- 
cumbrancer npon  inquiry  as  to  whether  an  advance  has  been  made  or  a 
liability  incorred  for  which  it  may  ntand  as  security.    Id. 

t.  BaooRD  OF  Dked  fbom  MoBTaAooB  OF  MoBTOAOB  TO  Sbcubb  Fotcbb  Ai>- 
▼ANOBS  which  are  optional  with  the  mortgagee  is  sufficient  notioe  to  tba 
latter  not  to  incur  further  liabilities  on  the  faith  of  the  mortgage,  and  tba 
purchaser  is  under  no  obligation  to  give  the  mortgagee  actual  notioe  of 
his  deed.    Id. 

7.  Asbionsb  of  EQTTiTr  OF  Rbdbmftion  in  mortgage  tainted  with  nsuzy  is  en* 
titied  to  the  aid  of  equity  to  redeem  by  proffering  to  pay  the  mortgagi 
debt  and  simple  interest  thereon,  or  by  bringing  the  same  into  oourt  to  be 
paid  to  the  mortgagee.    Banks  v.  MeCkllan,  694. 

t.  WsxBB  MoBTOAOOR  HAS  Absionbd  AlIi  HIS  Intebbstb  in  the  mortgaged 
property,  he  is  a  competent  witness  for  the  '^^g^o^  to  show  the  tnie 
amount  due  on  the  mortgage.    Id, 

t.  Whxbb  Subjbct-matteb  of  Mobtoaob  IB  NOT  Unmizxd  Chosbs  in  Aonxm 
for  the  payment  of  money,  the  assignee  of  the  mortgagor  may  maintahi 
a  suit  in  equity  in  his  own  name  for  an  accounting  of  the  amount  due  on 
the  mortgage,  and  to  reduce  the  same  on  the  ground  of  usury.    Id. 

IOl  Asbionsb  of  Mobtq  aoob's  Bights,  although  the  latter  has  conveyed  abeo* 
lutely,  if  the  transaction  was  intended  merely  as  security  for  a  loan,  can 
resort  to  equity  for  a  decree  declaring  the  conveyance  a  mortgage^  and 
directing  the  reoonveyanoe  of  the  property,  upon  payment  of  the  amount 
properly  due,  or  if  the  property  has  passed  beyond  the  assignee's  reaeli, 
and  the  mortgage  is  overpaid,  the  court  may  order  an  account  and  repay- 
ment of  the  difference.  AUter,  when  the  conveyance  is  abeolute  and 
exdndes  all  idea  of  a  loan  and  security.    Id, 

flee  DowxB»   2|  £xB0imoNa^   6;   Fixtubbs;  Hombstxass^  14;   Mi^iTO 

WoKBN,  4,  7-10;  Railboaos;  Usubt. 

ICUKICIFAL  COBPORATIOira. 
See  Oobpobations,  8-29 

MUKDER. 
See  Cbdcinal  Law,  1-12. 

KAVIGABLE  WATERa 
See  HiQHWATS. 

NEGLIGENCK 

L  Jm  Oedbb  to  Maintain  AcnoN  for  In jubt  to  Pkbson  ob  Pboopbbtt  bt 
Rbasqn  of  Keouobncb  or  Want  of  Dub  Cabb,  there  nmst  be  shown 
to  exist  some  obligation  or  duty  towards  the  plaintiff^  which  the  defend* 
■at  has  left  undischargea  or  unfulfilled.  This  is  the  basis  on  which  the 
cause  of  action  rests.    Sweeny  v.  Old  Cckmy  etc  S.  B.  Co.,  644. 
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5.  Owirss  07  Lakb  is  kot  Bookd  to  Protbot  OB  Pbotibi  Satbquakdb  tob 

Wbono-dovbs.  So  a  trespasser  or  lioenaee  who  enters  on  premises  by 
permission  only,  without  any  enticement,  allarement,  or  indaoement 
being  held  out  to  hi  en  by  the  owner  or  occupant,  cannot  recover  damages 
for  injuries  caused  by  obstructions  or  pitfalls.    Id. 

8.  Owner's  Liabilitt  fob  Injitbies  to  Persons  ComNo  on  bis  Pbemibbs.  — 
A  mere  passive  acquiescence  by  an  owner  or  occupier  in  a  certain  use  of 
his  land  by  others  involves  no  liability;  but  if  he  directly  or  by  implica- 
tion induces  persons  to  enter  on  and  pass  over  his  premises,  he  thereby 
assumes  an  obligation  that  they  are  in  a  safe  condition,  suitable  for  such 
use,  and  for  a  breach  of  this  obligation  he  is  liable  in  damages  to  a  person 
injured  thereby.     Id. 

4.  Railroad  Cohfant's  Liabjutt  vob  Injuries  to  Persons  Attemptino  to 
Cross  its  Track  at  Private  Crossino.  — Where  a  railroad  company 
have  made  a  private  crossing  over  their  track,  in  a  city,  allowed  the  pub- 
lic to  use  it  as  a  highway,  and  stationed  a  flagman  there  to  prevent  per- 
sona from  undertaking  to  cross  when  there  is  danger,  they  are  liable  in 
damages  to  one  who,  using  due  care,  is  induced  to  undertake  to  cross  by 
a  signal  from  the  flagman  that  it  is  safe,  and  who  is  injured  by  a  collision 
which  occurs  through  the  flagman's  carelessness.  The  case  comes  within 
that  class  in  which  parties  have  been  held  liable  in  damages  by  reason  of 
having  held  out  an  invitation  or  inducement  to  persons  to  enter  upon  and 
pass  over  their  premises.   Id. 

6.  Flagman  Chabged  with  Dutt  of  Protecting  Public,  at  a  place  ooa- 

strucfced  and  used  as  a  public  way  by  great  numbers  of  people,  such  as  a 
private  railroad  crossing  in  a  city,  is  bound  to  indicate  to  persons  when 
it  is  safe  for  them  to  pass  as  wcU  as  when  it  is  necessary  or  prudent  for 
them  to  refrain  from  passing.  Id. 
6w  Party's  Liabilitt  for  Neglect  in  Perforicancs  of  Duty  Voluntarilt 
Assumed,  and  not  Imposed  bt  Rules  of  Law.  —  If  a  person  under- 
takes to  do  an  act  or  discharge  a  duty  by  which  the  conduct  of  others 
may  properly  be  regulated  and  governed,  he  is  bound  to  perform  it  in 
snc^  manner  that  those  who  are  rightfully  led  to  a  course  of  conduct  or 
action  on  the  faith  that  the  act  or  duty  will  be  properly  performed,  shall 
not  suffer  loss  or  injury  by  reason  of  his  negligence.  The  liability  in  such 
cases  does  not  depend  on  the  motives  or  considerations  which  induced  a 
party  to  take  on  himself  a  particular  task  or  duty,  but  on  the  question 
whether  the  legal  rights  of  others  have  been  violated  by  the  mode  in 
which  the  charge  assumed  has  been  performed.   Id. 

7.  Owner's  Liabilitt  to  One  Falling  through  Open  Trap-door  on  For- 

mer's Premises  and  Injuring  Himself.  — Where  a  store  has  two  en- 
trances, with  a  trap-door  between  one  of  them  and  the  stairs  leading  to 
the  upper  stories,  which  are  verbally  leased  to  a  tenant  with  permission 
to  use  such  entrance,  the  owners  occupying  the  lower  stories  are  bouud 
to  use  the  trap-door  with  reference  to  the  safety  of  those  who  have  a 
right  to  use  the  entry  where  it  is;  and  if  they  are  negligent  in  exercising 
suitable  and  reasonable  precautions  to  guard  against  accident  while  the 
trap-door  is  open,  they  are  liable  in  damages  to  a  person  having  lawful 
occasion  to  pass  to  or  from  the  upper  rooms,  who,  while  using  due  care, 
falls  through  the  trap-door  and  sustains  an  injury.  EUioU  v.  Prapf  653. 
t.  A  is  Liable  for  Injuries  to  B  Occasioned  bt  Faluno  through  Open 
Trap-doob  on  A's  Pbemises,  where  B  has  been  induced  to  enter  for  a 
lawfol  purpose  and  under  belief  that  they  were  in  safe  condition. 
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Where  the  ownera  of  the  upper  etoriee  of  a  store  sitiiated  on  a 
street  hare  let  them  to  a  tenant,  and  an  entrance  directly  in  front  of  the 
stairs  leading  to  the  upper  stories  is  so  constracted  and  is  so  hahitnsUj 
kept  open  as  to  indicate  that  it  is  a  proper  entrance  for  those  who  have 
occasion  to  nse  the  stairs,  and  there  is  a  trap-door  between  it  and  tiie 
stairs,  which  they  negligently  and  carelessly  leare  open,  they  are  liaUe 
in  damages  to  one  who,  while  using  due  care,  and  having  lawful  oocasiaB 
to  use  the  stairs,  is  thereby  induced  to  pass  through  such  entrance,  and 
sustains  an  injury  by  falling  through  the  trap-door  therein.    Id, 

•.   OWNIB  OF    FaOTOBT  .  IS    NOT   LlABLB  TO  PeB90N  WbO  CoMES  UPON  HIS 

PiannsKfl  and  injures  himself  by  falling  through  a  trap-door  in  a  portion 
of  the  factory  not  open  tq  the  public,  and  intended  ezdusiyely  for  work- 
men, where  the  owner  has  held  out  no  invitation  or  allurement,  express 
or  implied,  for  him  to  enter.  ZoAUch  v.  TcarheU,  660. 
IOl  PLAnmnr  kust  Pbovb  that  Hs  Usbd  Dux  Garb  to  Avoid  Colubkht 
by  which  he  was  injured,  in  order  to  recover  damages  of  a  railroad  oom- 
pany  for  a  personal  injury  sustained  thereby  through  their  negligenoe. 
Their  negligence  would  not  authorise  him  to  Tnaintain  an  action  if  he  was 
also  negligent    BuUerfiM  v.  Western  JR.  R,  Corj>,,  678. 

11.  "  Dux  Cakx  "  MxAiTS  ExABONABLB  Gasx  adapted  to  the  circumstanoes  ol 
the  case.    Id. 

12.  Failubx  to  Usx  Onx'b  Sknses  without  RsAaoNABLX  EzouBB  o  Failubx 
TO  Usx  "RxASONABLX  Gabx."  Thus,  the  crossing  of  a  place  known  to 
be  so  dangerous  as  arailroad  track  frequently  is,  by  reason  of  the  pastring 
trains,  reasonably  requires  a  high  degree  of  watchfulness  and  attention; 
and  before  attempting  to  cross,  a  man  should  make  a  reasonable  use  of 
his  sense  of  sight  as  well  as  of  hearing,  in  order  to  ascertain  whether  ha 
will  expose  himself  to  a  collision.    Id. 

W  MxBX  Scintilla  ot  Evidkngx  is  not  Suvtioiknt  to  Authorizx  Judgx 
TO  Submit  Question  of  plaintifTs  use  of  due  care  to  jury,  or  to  submit  the 
question  of  the  defendant's  negligence  to  them.  There  mtist  be  evidence 
upon  which  a  jury  may  reasonably  and  properly  infer  that  plaintiff  used 
ordinary  care,  or  that  there  was  negligence  on  the  part  of  defendant.    Id, 

14  Nbolioknce  SumciXNT  to  Withobaw  Gasx  tbom  Jubt.  —  Plaintiff's  ne- 
glect to  use  his  eyes  shows  such  want  of  due  care  on  his  part,  and  such 
palpable  negligenoe,  that  the  court  will  be  authorised,  in  an  action  by 
him  to  recover  damages  for  an  injury  sustained  by  him  from  a  collision 
with  a  passing  train,  to  instruct  the  jury  that  he  is  not  entitled  to  a  ver- 
dict, where  his  own  testimony  shows  that,  while  traveling  upon  a  high- 
way, in  a  dark  and  stormy  night,  toward  a  railroad  crossing,  in  a  level 
country,  and  being  well  acquainted  with  the  highway  and  railroad, 
knowing  that  he  was  near  the  crossing,  and  that  a  train  would  soon  pass, 
he  attempted  to  cross  the  railroad  without  looking  to  see  whether  a  train 
was  coming,  and  where,  if  he  had  looked,  he  would  have  seen  the  train, 
for  the  engine  had  a  head-light.  The  fact  that  he  had  to  obstruct  Ids 
sight  to  prevent  his  hat  from  being  blown  away,  and  that  he  relied  upon 
his  hearing,  would  not  excuse  him,  though  the  bell  was  not  rung  nor  the 
whistle  sounded.    Id. 

10.  Plaintut  must  Pboyx  Dux  Gabx  on  his  Own  Pabt  in  order  to  main- 
tain an  action  to  recover  damages  for  a  personal  injury  caused  by  the 
negligence  of  another.     QUman  v.  EasUm  R.  R.  Corp.,  635. 

10.  Gasx  Involvino  Dux  Gabx  on  Pabt  of  Plaintivf  should  bx  Wrh- 
BBAWN  VBOM  GoNSiDBBATiON  OT  JuBT  ONLY  WHXN  there  LB  an  eutirs 
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absence  of  any  facts  to  authorize  the  inference  that  the  plaintiflf  was  con- 
ducting himself  with  reasonable  prudence  and  discretion,  or  the  undis- 
puted facts  of  the  case  prove  actual  negligence.     Fox  v.  SacheU,  682. 

17.  QuEanoN  AS  TO  pLAimrrF's  Usb  of  Dux  Oarb  shottld  bb  Submittxd 
TO  JuBY  where,  in  an  action  to  recover  damages  for  an  injury  sustained 
from  a  collision  with  a  wagon  left  standing  by  the  defendant  in  a  high- 
way, the  evidence  shows  that  the  plaintiff  was  accustomed  to  drive 
horses,  and  that  the  accident  happened  while  he  was  driving  a  gentlo 
horse  in  a  dark  night,  on  a  slow  trot,  looking  out  on  one  side  of  the  horse 
for  a  blanket  which  he  had  lost  shortly  before  from  his  wagon,  while  hia 
companion  was  looking  for  the  blanket  on  the  other  side,  and  neither 
of  them  saw  the  defendant's  wagon  before  the  collision,  though  the 
plaintiff  had  seen  the  obstruction  there  on  the  day  of  the  accident.  He 
had  a  right  to  suppose  that  the  unlawful  obstruction  would  have  been 
removed  before  nightfall;  and  it  cannot  be  held  as  a  matter  of  law  that 
he  was  so  careless  as  to  preclude  his  recovery.     Id, 

18»  BviDBNCB  OF  DxTX  Carb  Sxttfioient  to  bb  Submittkd  to  Jubt.  — On  a 
bill  of  exceptions  an  appellate  court  will  hold  that  the  riding  of  a  safe 
and  gentle  horse  on  a  dark  night,  by  one  who  understands  how  to  man- 
age a  horse,  over  a  familiar  road,  and  turning  out  upon  meeting  a  car- 
nage, shows  reasonable  care,  where  an  action  is  brought  to  recover  for 
an  injury  sustained  by  reason  of  a  defective  highway.  StevenB  v.  Inhalh 
Hants  (ifBoa/ord,  616. 

It.  CoBBXor  iNSTBuonoNS  IN  Aonoif  AOAnrsT  Town  to  Rbooveb  io&  Pxb^ 

80NAL  InJUBIBS  SvSTAINXD  BT  PLADTTIFF  WBILB  EmiNO  ON  HOBSB- 
BAOK  UPON  HlQHWAT,   BT  OoiNO  OFF  FROM    BaNK  WHBBX   THXRX  WAS 

Ko  Railinq.  — The  defendants,  in  such  case,  have  no  ground  of  excep- 
tion, where  the  jury  are  instructed,  according  to  defendants'  request^ 
that  "  if  the  horse  passed  the  bank  wall  in  safety,  and  while  proceeding 
in  the  adjoining  field,  stepped  on  ice  and  slipped  down  and  thus  injured 
the  plaintiff,  he  could  not  recover,"  though  the  judge  adds,  after  giving 
such  requested  instruction,  that  "  if  the  horse,  by  the  reason  of  a  want 
of  a  railing,  went  over  the  bank  wall,  and  immediately,  and  while  under 
the  same  impulse  or  impetus,  slipped  on  ice  in  the  field  and  fell,  thereby 
injuring  the  plaintiff  the  town  would  be  liable."  The  want  of  a  railing 
in  such  case  is  a  defect  which  must  be  regarded  as  the  proximate  cause 
of  the  injury.    Id. 

SOl  Vxbbiot  fob  Plaintiff  in  Aoiton  for  Kbqijoxncb  will  not  bb  Set 
AflEDB  by  the  supreme  court,  where  the  evidence  in  the  case  is  oonfiicting, 
and  is  properly  submitted  to  the  jury  under  sudh  instructions  as  could 
not  have  prejudiced  the  defendant.  DonaJdaon  v.  litaiiesippi  etc  R.  R, 
Ca,  391. 

21.  That  Dbgbasxd  was  Rightfully  and  not  Nbouokhtly  ob  Improperly 
ON  Track  kust  bb  Shown  by  Plaintiff,  either  by  direct  testimony,  or 
by  presumption  from  facts  and  ciroumstances  proved,  in  an  action  against 
the  railroad  company  to  recover  damages  for  negligently  running  over 
and  killing  the  deceased.    Jd, 

SSL  In  Casb  of  Conflicttino  Bvidkncb,  on  Qubstion  of  'SvnjamscE,  the 
Jury  have  a  right  to  deddo  the  character  of  the  negligence.  LouinHU 
etc  B.  R.  C(k  V.  CoUmg,  486. 

A  CO-OPBBATINO  NbOLIOBNOB  OF  PLAINTIFF,  SUXNO  FOB  INJURY  RBSULTCTO 

FROM  Gross  Nboliobncb  of  the  defendant,  will  not  exonerate  the  latter 
if,  by  the  exercise  of  proper  care  on  his  part,  the  injury  might  have  been 
avoided.     Id, 
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24.  That  Niqlxosncb  <m  Tbispiss  ot  Third  Pebsoh  CoRTBiBom  to  !■• 
JUBT  is  no  defense  to  en  action  by  a  passenger  against  a  cazxier  to 
recorer  damagee  for  an  injnzy  sustained  throagh  the  canier's  n^^igenesw 
althoogh  sach  third  party  acted  entirely  independently  of  the  carrier. 
JBaton  V.  Botton  etc  IL  H,  Co.,  790. 

25.  Whethxr  Failure  ot  Sxryants  of  Railroad  CoicPAirr,  nf  Ghabob  aw 
Train  which  is  stopped  by  an  obstruction  upon  the  track,  to  notify  pas- 
sengers to  leave  the  cars,  where  a  possible  collision  might  be  anticipated^ 
is  a  neglect  of  duty,  is  a  question  for  the  jury  upon  all  the  evidence.   LL 

S6.  Ko  PRESITMTTION  OF  NbGLIOBNCB  ON  PART  OF  BeFENDANT  13  RaIBED  BT 

Proof  Merely  of  Dub  Care  on  the  part  of  plainti£^  and  of  the  injuy, 
in  an  action  against  a  ferry  company  to  recover  damages  for  injuiy 
tained  by  its  negligence  in  failing  to  provide  a  safe  and  sufficient 
of  passage  from  its  boat;  nor  will  such  proof  shift  the  burden  which 
upon  the  plaintiff  to  prove  defendants'  negligence;  but  all  the 
may  be  taken  into  consideration  by  the  jury,  and  allowed  such  weight 
as  they  think  reasonable.    Le  Barron  v.  East  Boston  F tarry  Co,^  717. 

S7.  Corporation  is  Rbsponsiblb  for  Neougenob  of  res  Emflotbbs  cr 
agents.    IlUMns  Central  R.  B.  Co,  v.  Bead,  260. 

28.  Agreement  Ezkmttino  Railroad  Company  from  Liabilett  fob  Ahi 
Injury  to  Person  or  Property  of  Free  Passenger  is  Valid,  so  far  as 
the  consequences  of  its  ordinary  negligence  are  concerned,  but  not  as 
regards  its  gross  negligence,  recklessness,  or  willful  misfeasance.    Id, 

29.   AOOEPTANCB  AND  USE  OF  FrEE  TiCKST  ESTABLISHES  AS  AGREEMENT  IH* 

dorsement  THEREON  to  the  effect  that  the  railroad  company  will  not  bo 
liable  for  any  injury  to  the  person  or  property  of  the  passenger,  so  far  as 
it  is  consistent  with  the  rules  of  public  poUcy.     Id, 

Bee  CoiiMON  Carriers;  Damages,  6,  7;  Evidence,  1;  Master  and  SBRyAirr. 

NEGOTIABLE  INSTRUMENTS. 

1.  In  CoNNEonouT,  Indorsement  in  Blank  of  either  Negotiablb  or  Non- 

negotiable  Notb  by  One  not  Party  to  It  implies  a  warranty  thai 
the  note  when  due  will,  by  the  use  of  due  diligence,  be  collectible.  But 
such  an  indorsement  is  only  prima  /ode  evidence  of  what  the  contract 
was  between  such  an  indorser  and  the  holder  of  the  note,  and  will  yield 
to  proof  of  the  real  character  of  the  contract.  Notes  so  indorsed  have 
none  of  the  sanctity  of  ordinary  negotiable  paper,  and  any  one  taking 
them  is  put  upon  inquiry  as  to  the  real  nature  of  the  contract.  BiddU 
v.  Stevens^  181. 

2.  Where  Blank  Notb  is  Indobsed  by  One  Who  Supposed  that  hii 

Name  would  be  Inserted  as  Payee,  upon  an  understanding  with  the 
maker  that  it  should  be  used  for  a  particular  purpose,  and  the  maker, 
without  the  indorser's  knowledge,  fills  it  up  by  inserting  the  name  of 
another  person  as  payee,  who  thereupon  takes  the  note,  without  any 
knowledge  of  the  facts,  for  a  valuable  consideration,  but  for  a  different 
purpose  from  that  intended  by  the  indorser,  such  payee  cannot  recover 
thereon  against  the  indorser.  Id, 
t.  Maker  of  Note  is  Entitled  to  Credit  fob  Usubious  Interest  Fbb< 
▼lOUSLY  Paid  by  Him,  as  against  the  payee  or  an  indorsee  who  did  nol 
take  the  note  for  a  valuable  consideration,  where  the  note  represents  the 
balance  on  a  loan  originally  made  at  a  usurious  rate  of  interest,  the  pay- 
ments in  the  mean  time  having  been  applied  first  on  the  usurious  interest 
and  then  on  the  principal.     Saylor  v.  Daniels,  250. 
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4.  Ihdobob  07  Kon  ab  Colultjolal  Secdbitt  vob  Pnx-xsnoniNo  Debt  is 

Holder  won  Valuable  Ck>ii8ii>ERATiON,  bat  only  to  the  extent  of  snob 

debt.    Id. 
t.  Second  Tbansveres  ot  PRomasoRT  Note  gaknot  Maintain  Aotion 

AGAINST  Payee,  except  by  virtue  of  a  contract  of  indorsement.     Wais(m 

V.  Ckedre,  382. 
^.  Second  Transvsree  ot  PRomasoRT  Note  cannot  Maintain  AcnoM 

AGAINST  Payee  for  the  payee's  frand  in  the  transfer  of  the  note  to  the 

first  transferee.     Id. 

7.  Transferrer  of  Prom issort  Note  without  Recourse  is  Exemtt  from 

Ordinary  Resfonsibilitie8  of  Indorsee;  but  nnless  otherwise  ai^reod, 
he  impliedly  warrants  that  the  paper  is  genuine,  that  it  is  of  the  kind  or 
description  it  purports  to  be,  that  the  parties  to  it  are  sm  Juris  and  capa- 
ble of  contracting,  that  it  has  not  been  paid,  and  that  he  has  done 
nothing  and  will  do  nothing  to  prevent  the  transferee  from  collecting  it; 
and  he  is  liable  for  any  fraud  practiced  by  him  in  the  transfer.    Id. 

8.  Transferrer  of  Promissory  Note  wrrHOUT  Recourse  is  not  Liable  on 

Paper  Transferred,  in  the  cases  where  an  action  can  be  maintained 
against  him,  but  for  the  original  consideration  or  its  value,  or  for  the 
fraud  practiced.     Id. 

9.  Indorsement  of  Promissory  Note  without  Recourse  Transfers  Title 

to  Note,  but  not  the  right  to  maintain  an  action  for  fraud  practiced 
upon  such  indorser  in  the  transfer  of  the  note  to  him  by  the  payee.     Id. 

10.  Instruction  to  Jury  is  Proper,  in  Action  for  Fraudulent  Repre- 
sentations IN  Transfer  of  Promissory  Note  by  indorsers  without  re- 
course, that  if  the  defendants,  or  either  of  them,  fraudulently  suppressed 
or  withheld  facts  material  to  be  known,  this  would  be,  in  law,  a  fraud,  and 
actionable,  if  any  injury  to  the  plaintiff  resulted  therefrom.     Id. 

11.  Addition  of  Another  Maker  to  Note  at  Instance  of  Payee,  and 
without  the  knowledge  of  the  other  makers,  after  the  note  is  completed 
and  delivered,  operates  to  discharge  the  other  makers.  Hail  v.  Mcffeniy, 
451. 

12.  Addition  of  Another  Maker  to  Note  before  its  Completion  and  De- 
livery will  not  discharge  original  makers,  if  made  without  the  knowledge 
of  the  payee,  aembU.     Id. 

18.  Surety  on  Note  is  Discharged  from  Liability  by  Addition  of  An- 
other Surety  without  his  consent,  though  before  the  delivery  of  the 
note,  if  the  payee  knew  that  the  addition  was  made  without  his  con- 
sent.    Id. 

14.  Cutting  off  Name  of  One  Surety  without  Consent  of  Other  SxmETT 
by  payee  is  such  an  alteration  of  a  note  as  will  discharge  the  latter 
surety  from  liability  thereon.    Id. 

16.  Where  Commercial  Paper  is  Received  in  Payment  and  Extinguish" 
MENT  OF  Pre-Existing  Debt,  the  holder  is  entitled  to  protection,  ifo 
Knight  v.  KnUely,  364. 

16.  Acceptance  of  Negotiable  Paper  is  Prima  Facie  Evidence  of  Pay- 
ment of  the  account  for  which  it  is  given.     Paine  v.  Dwmet,  533. 

17.  Presumption  of  Payment  is  Rebutted  when  negotiable  paper  is  taken 
under  a  misapprehension  of  the  rights  of  the  parties.     Id. 

18.  Law  Implikv,  on  Simple  Assignment  of  PROMiaaoRY  Note,  Promise  by 
assignor  to  refund  the  consideration  of  the  assignment  if  the  note  be 
not  justly  demandable,  or  if  by  the  obligor'B  insolvency  or  removal 
from  the  jurisdiction  within  which  he  resided  at  the  date  of  the  assign- 
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menty  the  aflirigniw,  by  ordinary  diligt&oa,  eaimot  ooeree  payments  Oratm 
r.  TH/ord,  483. 

19.   WhXN    PBBnVTATZON  AKD    SXTIT  ON  NOTB  B7  AflSIOHXI   THBBMV   ABB 

Pbbvbntbd  by  non-interooorse  reealting  from  war,  on  mfttoziiy  of  tha 
note,  and  the  war  oon tinning,  the  aairignae  may  bring  aetion  against  hii 
aoaignor  upon  the  assignment.    Id. 
8aa  Bakks  and  Bavkivo;  Oorfobatioitb,  3,  5;  Juponnm,  12,  13;  Lon 

NOnCK 

Pabtt  PuBOHAgDrG  AS  RBDUMiiro  Cbxditob  is  Dkbmxd  to  hatx  Had 
NoncB  of  the  records  and  proceedings  of  the  ooort  that  rendered  the 
judgment  nnder  which  the  sale  that  he  redeems  from  was  made,  and  if 
snch  records  on  examination  wonld  show  that  snoh  judgment  was  Toid, 
becaose  the  court  had  not  jurisdiction  to  render  it,  it  is  his  neglect  not 
to  have  made  the  examination,  and  be  will  be  held  as  much  respoosihls 
for  the  consequences  as  if  he  had  made  the  examination  and  had  actual 
notice.    Johnmm  v.  Baker,  293. 

NUISAKCK 
1.  NuxsANGB  MAT  BB  Pboducbd  bt  OFrBNSiyB  SouviN!  in  the  proaeoutioa 

of  a  business  lawful  per  ee.    Bishop  v.  Banie,  197. 
8.  Blbatdto  of   Calvbs  Kxpt  ovbb  Niqht  at  Slaughteb-housb,  to  be 

slaughtered  the  next  day,  to  the  great  annoyance  of  a  family  living  near, 

is  a  nuisance,  and  will  bo  enjoined.   Id, 
L  Pboductiok  of  Ofibnbivb  Smblls  fuom  Oifal  of  Slauobtbbbd  Abx- 

MAUB  is  a  nuisance,  and  will  be  enjoined.    Id. 

OFFICE  AND  OFFICERS. 

1.  OmoBB  MUST  Show  that  Hb  is  Officxb  db  Jubb,  and  not  db  Facto, 
TO  Dbfbnd  HnfgBi.F  against  an  action  brought  against  him  by  one  who 
has  been  injured  by  his  official  acts.  As  to  third  persona,  however,  it  is 
sufficient  to  show  that  he  is  an  officer  de/cKto,    Hardesty  r.  2V2;  584. 

5.  Bill  AsKiNa  that  Acts  of  Offiobr  bb  Dbclabbb  Invalid  bbcausb  at 

TofB  OF  THBiB  Pbbfobhanob  Officbb  Held  Anotheb  Offiob  of  profit 
under  the  government,  in  violation  of  the  constitution,  must  be  sup- 
ported distinctly  by  the  proofs  exhibited  with  the  bilL  The  bill  should 
show,  also,  that  at  the  time  of  the  performance  of  the  acts  claimed  to  be 
invalid,  the  officer  was  also  in  office  under  the  other  appointment    Id. 

3.  Whbrb  Officbb  is  Chabobd  with  having  Held  Two  Offices  of  Pbofit 
UNDEB  Government  at  Samb  Time,  in  the  absence  of  a  specific  allega- 
tion to  the  contrary,  a  presumption  might  fairly  be  indulged  in  favor  ot 
the  continuance  of  government,  that,  if  the  offices  were  in  conflict,  the 
resignation  of  the  one  alleged  to  be  the  constitutional  barrier  to  the 
other  had  previously  taken  place.    Id. 

i.  Coubt  of  Equitt  has  No  Jurisdiction  to  Prevent  Performance  or 
PouTiGAL  Duties  like  those  committed  to  officers  of  registration.    Id. 

6.  Willful,  Fraudulent,  or  Corrupt  Refusal  of  Vote  bt  Judges  of 

SuEcnoN,  OB  Like  Denial  of  Registration  by  the  officers  appointod 
to  register  voters,  can  be  adequately  compensated  for  in  damages  at  law» 
and  equity  will  consequentiy  refuse  to  interfere  in  such  mattersi   Id. 

See  Elections,  2. 
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PARDONS. 

^gMbov  OF  Pbudxzvt  ov  United  States  Rblietbs  Rboifixnt  ihom  All 
DisABiLiTT  OB  Rbsfonsibilitt  on  account  of  the  oommiasion  of  the 
^ffenae  for  which  he  was  pardoned.  This  principle  applied  to  the  Presi- 
dent's prodamantation  of  pardon  and  amnesty  of  May  29,  1866.  Sisom 
T.  Farr,  52. 

PARENT  AND  CHILD. 
See  Comioir  Cabrjers,  16,  17;  Damages,  8. 

PARTITION. 

1.  OoMPLAiNT  nr  Pabtition  is  Good  which  oantaiTis  only  general  all^gatione 
that  the  prenusee  cannot  be  divided  by  metes  and  bounds  without  preju- 
dice, and  does  not  state  the  facts  showing  why  such  partition  cannot  be 
made.    De  Uprey  v.  Dt  Ufrey,  81. 

%  OoMPLAiNT  nr  PABirnoN  is  Good  which  is  silent  as  to  the  particular 
mode  of  partition  sought.    Id. 

S.  Whethbb  Partition  can  ob  cannot  be  Made  by  metes  and  bounds  is 
the  only  necessary  averment  in  a  complaint  for  partition,  as  that  is  purely 
a  question  of  fact  and  the  ultimate  fact  to  be  found.  The  constituent 
facts,  or  those  which  lie  behind,  are  probative,  and  need  not  be  averred. 
Id. 

4.  In  AionoN  iob  Partition  where  the  wife  claims  a  homestead  right  or  an 
interest  in  the  premises,  she  is  not  only  a  proper  but  a  necessszy  party 
to  the  proceedings.    Id, 

fk  All  Parties  having  ob  Claiming  Ant  Interest  in  the  land  are  not 
only  proper  but  necessary  parties  to  a  suit  in  partition.    Id, 

••  Where  "Paxtt  Sued  in  Partition  disclaims,  in  his  answer,  all  interest 
in  the  land,  except  a  homestead  interest  held  by  himself  and  wife,  such 
diMslaimer  is  not  sufficient  to  entitle  him  to  a  dismissal  of  the  action.   Id. 

7.  In  Aotion  iob  Partition,  defendantjcannot  defeat  the  action,  nor  is  he 
entitled  to  have  it  dismissed,  by  the  mere  force  and  effect  of  his  answer, 
no  matter  what  it  contains.    Id. 

8b  In  Action  tor  Partition,  any  question  affecting  the  right  of  the  plaintiff 
or  the  rights  of  each  and  all  of  the  parties  in  the  land,  may  be  put  in 
inne,  tried,  and  determined  in  the  action.    Id. 

9l  In  Action  iob  Pabtition,  where  the  complaint  alleges  that  the  parties 
are  co-tenants,  the  findings  of  the  court  must  correspond  with  the  allega- 
tions of  the  complaint  only  so  far  as  to  show  that  the  parties  hold  and  are 
in  possession  of  the  land  as  joint  tenants  or  as  tenants  in  common,  and  that 
one  or  more  of  them  has  an  estate  of  inheritance,  or  for  life  or  lives,  or 
for  years.  Partition  may  be  had,  although  either  of  the  parties  maj 
have  set  forth  his  interests  incorrectly.    Id. 

See  Adverse  Possession,  6;  Doweb,  2;  Co-tenanot. 

PAYMENTS. 

L  Payment  ov  Monet  is  Comfulsory  when  Made  through  Nbcsssitt  to 
obtain  possession  of  goods  illegally  withheld,  where  the  detention  is 
fraught  with  great  immediate  hardship  or  irreparable  injury,  and  the 
money  paid  may  be  recovered  back  in  an  action  of  asswnpmi.  CM  v. 
Charter,  178. 

%  Where  Person  Detains  Another's  Chest  ov  Tools  and  Implements  of 
Trade,  necessary  for  upholding  life,  until  they  are  redeemed  by  the  pay* 
Am.  Dbc  Vou  LXXXVn-68 
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ment  of  money  to  which  he  had  no  shadow  of  right,  the  money  so  paid 
may  be  recovered  back  without  making  any  demand  therefor.    Id. 

5.  W^HEBS  Pbrson  haviko  P0A8E88ION  ov  Another's  Chest  of  Tools  Re* 

rusES  TO  Deliyeb  Theh  to  the  owner  on  demand,  except  npon  his  pay- 
ing, without  any  obligation,  the  debt  of  another  person,  and  the  owner 
thereupon  leaves  money  with  a  third  person  to  be  paid  when  the  chest 
should  be  sent  to  the  owner,  which  money  is  accordingly  paid  by  snch 
third  person  after  the  goods  are  so  sent,  there  is  a  sufficient  demand  for 
the  chest  to  maintain  an  action  for  the  recovery  back  of  the  money  so 

paid.     Id. 

See  Kbootiablb  Instruments,  15-17. 

PLEADING  AND  PRACnCB. 

1.  Person  having  No  Interest  in  Proceeding  need  not  be  Mads  Pabtt 

thereto.    Cooky  v.  Scarlett,  298. 

2.  Plea  Bad  in  Part  is  Bad  for  Whole,  where  Plea  is  Entirs.    JSboa 

V.  Farr,  52. 

8.  Each  Paragraph  or  Complaint  mttst  Contain  in  Itself  Sufficient 
Averments  to  constitute  a  good  cause  of  action.     Day  v.  VaUette,  363. 

4.  Where  First  Count  of  Declaration  for  Reoovsrt  back  of  Monet 
Illegally  Extorted  is  Sufficient,  and  a  second  count,  inartifiGially 
drawn  and  containing  superfluous  averments,  but  fully  stating  the  eii^ 
cumstances  out  of  which  the  law  implies  a  promise  by  the  defendant  to 
pay  the  plaintiff's  demand,  is  added,  the  defect  in  form  is  not  sufficient 
to  invalidate  the  declaration.     Cobb  v.  Charter,  178. 

6.  Common  Counts  for  Goods  Sold  and  Delivered,  Work  and  Labor 

Done,  money  had  and  received,  etc.,  are  sufficient  under  the  code,  as  th^ 
were  under  the  practice  before  the  code;  and  if  the  opposing  party  objects 
to  this  form  of  pleading,  he  may  under  the  code  move  to  have  it  made 
more  specific.  Meagher  v.  MorgaUf  476. 
8.  Ant  Objections  to  Common  Counts  under  Code  on  Account  of  In- 
definiteness  or  uncertainty  are  waived  by  proceeding  to  trial.     I(L 

7.  Common  Counts  mat  be  Pleaded  in  Counterclaim  under  Code.    Id, 

8.  Defect  in  Petition  WmcH  should  be  Assailed  bt  Demurrer  is  Cubed 

by  Verdict.     Crossen  v.  Wliite,  420. 

9.  Objections  to  Admission  of  Evidence  not  Taken  in  Lower  Court  can- 

not be  raised  on  appeal.     Id. 

10.  Where  Defense  must  be  Specially  Pleaded,  Omission  to  Plead  It  is 
not  cured  by  the  introduction,  without  objection,  of  evidence  in  support 
of  it,  and  the  finding  of  the  facts  in  relation  to  it  by  the  court.  McOomb 
V.  Reedf  115. 

11.  Where  there  are  Ko  Findings  of  Fact  in  Case,  it  must  be  presumed 
on  appeal  that  all  the  issues  of  fact  raised  by  the  answer  were  found  in 
favor  of  the  party  recovering  judgment.     Buchont  v.  Sto^ft,  90. 

12.  Averments  in  Complaint  not  Denied  must  be  taken  to  be  true.     /dL 

13.  Evidence  in  Chief  mat  be  Introduced  after  Parties  have  Rested, 
IN  Discretion  of  Court,  and  this  discretion  will  only  be  reviewed  by 
the  supreme  court  in  case  of  manifest  abuse.  DonakUon  v.  Mistisaippi  etCm 
R.  R.  Co.,  391. 

14.  Weight  of  Evidence  under  California  Constitution  is  left  entirely 
to  the  jury,  and  the  court  is  not  allowed  to  express  an  opinion  in  relation 
thereto,  although  it  may  state  what  facts  are  in  evidence  and  what 
not.     People  v.  King,  95. 
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1&  CoTTBT  HAT  9tatb  Tb8IZH0NT  and  declare  the  law,  alihoag^  it  is  errooi^ 
ona  to  charge  in  respect  to  matters  of  fact.    Id, 

!••  IirsTBUonoNS  ov  Lowkb  Ooubt  will  be  PaxsuMXD  to  have  been  correct^ 
in  the  absence  of  any  statement  or  bill  of  exceptions  on  appeal  embodying 
the  evidence  or  declaring  its  purport  or  tendency,  so  far  as  is  necessary 
to  point  the  exception,  tmless  snch  instructions  are  manifestly  erroneous 
under  any  and  every  conceivable  state  of  facts.     I<L 

17.  JlTDGB  IS  NOT  BoUND  TO  AdOPT  LANGUAGE  OT  COUNSEL  IN  OlVINO  LaW 

or  Case  to  Jubt,  and  if  it  appears  or  may  fairly  be  presumed  from  the 
exceptions  that  pertinent  and  correct  instmctions  as  to  the  points  raised 
l^  the  testimony  were  in  fact  gwen,  exceptions  will  not  be  sustained  on 
account  of  his  refusal  to  do  so.     Takniter  v.  Lombaard^  552. 

18.  iNSTBUCnON  WILL  NOT  BB  PBONOUNOED  SbBONEOUS,  AS  TENDING  TO  MIS- 
LEAD JuBT,  where  the  record  does  not  purport  to  give  the  whole  of  it^ 
notwithstanding  the  portion  given  is  misleading.     Doom  v.  Oudney,  755l 

19.  Omission  in  Instbuchon  which  inures  to  the  advantage  of  appellant 
cannot  be  urged  by  him  on  appeal.    State  v.  BcUtmore  etc  M.  R,  Co.,  600l 

20,  Bbqxtested  Instbuotions  abe  Pbopebly  Refused,  when  they  call  upon 
the  court  to  take  from  the  jury  the  determination  of  facts,  or  when  the 
case  does  not  show  the  facts  to  which  the  requested  instructions  relate. 
Bradbett  v.  Persona  Unhtown,  548. 

n.  When  Evidence  is  Conflicting,  New  Tbial  will  not  be  Obantbd 
on  the  ground  that  the  findings  are  without  evidence  to  support  them. 
WUeoxaon  v.  BurUm,  66. 

S2.  Refusal  of  Judge  to  Make  Special  Inquibt  of  Jxtbt,  on  the  morning 
after  they  had  rendered  their  verdict,  and  after  their  separation,  as  to 
their  finding  upon  a  particular  point,  constitutes  no  ground  of  exception, 
because  the  inquiry  would  be  too  late.  These  inquiries  are  always  made 
when  the  jury  render  their  verdict,  and  before  they  separate.  Oreen  v. 
Clay,  622. 

83.  Whebe  Deed  Used  as  Evidence  is  not  Contained  in  Tbansgbift,  and 
the  clerk  certifies  that  it  is  not  on  file  in  the  court  below,  this  court  will 
presume  in  the  absence  of  the  deed  that  the  rulings  of  the  circuit  court 
with  regard  to  it  were  correct.     Otnt  v.  Lyjichj  558. 

94.  Vebdict  Rendebbd  in  Plain  and  Defiant  Ofpostion  to  All  Bvi« 
DENCE  ought  instantly  to  be  set  aside.    Croasley  v.  0*Briei%,  329. 

26.  Vebdict  is  so  Fab  Opposed  to  Evidence  as  to  Justify  New  Tbiai^ 
where  in  a  trial  in  an  action  of  ejectment,  upon  a  question  of  boundary, 
the  testimony  of  five  unimpeached  witnesses  stood  opposed  to  the  de- 
scription contained  in  a  deed  to  which  one  of  the  parties  was  a  stranger, 
and  the  verdict  found  the  fact  as  recited  in  the  deed.  Franklin  v.  Dor* 
land.  111. 

26.  Pabtt  is  Estopped  bt  his  Answeb  from  showing  the  averments  therein 
contained  to  be  untrue.      WUooxaon  v.  Burton,  66. 

27.  New  Tbial  will  not  be  Gbanted  because  the  court  examined  account* 
books  as  evidence  after  the  case  was  submitted,  if  such  irregxdarity  ia 
not  stated  in  the  record  as  one  of  the  grounds  upon  which  the  motion 
for  a  new  trial  would  be  made.     Id. 

28.  Denial  that  Assignment  was  in  Wbiting,  ob  fob  Valuable  Con* 
8IDEBATI0N,  docs  not  amouut  to  a  denial  of  the  fact  of  an  assignment 
alleged  in  the  complaint,  but  if  it  denies  anything,  merely  amounts  to  a 
denial  that  the  assignment  was  written  or  for  a  valuable  consideratioiL 
Randolph  v.  Harris,  130. 
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f9.  ApFiLLAn  OoDST  WILL  voT  Qo  OuTBiDB  ov  BsooBD  Mid  hfitf  onl  proof 
of  prooeedizigB  of  a  lower  ooui.    Lewi»  v.  PrenaU,  321. 

50.  Olaix  to  Enioros  Expbsss  ob  Imflbb  Trust  may  bb  Joinkd  in  a 
oomplamt  with  a  claim  to  enforce  a  Tendor's  lien  existing  without  any 
written  contract     Burt  v.  WUson,  142. 

51.  €k>NTiNUANCB  OF  Gasb  IS  NOT  wiTHiH  DiacBXTiON  ov  Ck^oBT,  exoept 
npon  the  showing  by  the  parties  to  the  aoti<m  required  by  law.     Id, 

12.  Disclaihbb  CoifTAiKED  IN  Answxr,  to  be  effective,  most  be  abeoliite 
and  unqualified.  Less  than  ihis»  plaintiff  is  not  bound  to  accept.  Dt 
Uprfif  V.  De  Upreiff  81. 

SS.  Rbasonino  and  Opinion  ov  Coubt,  Vpon  a  subject  on  the  evidence  before 
it,  does  not  have  the  force  and  effect  of  the  thing  adjudged,  unices  the 
subject-matter  be  definitely  disposed  of  by  the  decree  of  the  court.  Jkt' 
vU  V.  MiUaudon,  517. 

S4.  JvDOMBNT  WILL  NOT  BB  Rbvebsbd  vob  EBBOBthat  could  not  affeot  tbe 
rights  of  the  parties.     Tyler  y.  Oreen,  130. 

See  Atiaohmbnt;  Cboonal  Law;   Oobfobationb,  1,  2;  Damaobb^  8;  4; 

Fbaub,  2;  Pabtition. 

POSSESSION. 
See  Advbbsb  Possbssion. 

PRESCRIPTION. 
See  Advbbsb  Possbssiom. 

PROBATE  COURTS. 

See  EXBOUTOBS  and  AD]CINI8TRA10B8. 

PUBUG  LANDS. 

1.  Lbqislativb  Gbant  Passes  Titlb  to  Qovb&nmbnt  Lands  as  fiffipwtnally 

as  a  patent.     Megerle  v.  Askoj  76. 
S.  Unttbd  Statbs  Patxnt  is  No  Bxqbxr  Evidbncb  or  Tttlb  than  a  prior 

legislative  grant.     Id. 

5.  Gbant  ob  Fivb  Hundrbd  Thousand  Agbbs  of  land  under  act  of  Con- 

gress of  September  3,  1841,  to  each  new  state  upon  its  admission  into 
the  Union,  imports  a  present  grant,  and  the  title  to  the  lands  granted 
passes  upon  the  admission  of  the  state,  although  it  does  not  attach  to 
any  particular  parcel  until  selected  and  located  by  the  officers  or  agents 
of  the  state,  and  approved  by  the  United  States.  Id* 
4.  Whbn  Pabticular  Parcel  of  Land  is  selected  by  the  state,  through  her 
officers  or  agents,  as  a  part  of  the  five  hundred  thousand  acres  granted 
by  the  United  States  to  each  new  state  upon  her  admission  into  the 
Union,  and  such  selection  and  location  are  approved  by  the  United 
States,  the  title  becomes  perfect,  and  attaches  to  the  tract  selected. 
Such  title  then  vests  in  the  slate  or  her  grantee,  and  prevails  over  that 
asserted  by  the  holder  of  a  subsequent  United  States  patent.     Id, 

6.  Pabty  Claiuino  Title  to  Partictlar  Pabcbl  of  Land  through  the 

state,  under  the  act  of  Congress  granting  to  each  state  five  hundrod 
thousand  acres  of  land  upon  her  admission  into  the  Union,  is  obliged  to 
show,  as  against  one  claiming  title  under  a  subsequent  United  States 
patent,  the  performance  of  all  acts  required  by  law  to  constitute  the 
selection  and  location  of  the  land.     Id. 
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C  Iff  'EncnasT,  whzbs  Plaintiff  Ovfebs  in  Byidenob  a  United  States 
patent  and  resta,  defendant  is  entitled  to  offer  in  evidence  a  prior  patent 
from  the  state,  and  in  conneotion  therewith  to  prove  that  the  recitals  ia 
the  patent  are  tme,  showing  that  the  land  has  been  properly  selected 
and  located  by  the  state  from  a  part  of  the  grant  to  the  stote  by  act  of 
Congress  of  S^tember  3,  1841.     Id. 

7.  In  PoBSEsaoRT  AonoN  fob  Publio  Lands,  where  the  plaintiff  claims  to 
recover  by  reason  of  prior  possession,  and  the  defendant  claims  as  a  pre- 
emptor  under  the  laws  of  the  United  States,  the  latter  is  entitled  to  prove 
the  necessary  facts  to  establish  his  pre-emption  right.     Tyler  v.  Oreen, 

lao. 

t.  Patentbx  of  Fbaotional  Tract  of  Qovbrnmxnt  Land,  Boundkd  upon 
Nayioablb  Stbbam,  Taxes  to  Water's  Bdge.  The  meander  line  is 
not  a  line  of  boundary.     Kraut  v.  Cranqford,  414. 

9l  AooBxnoN  bkiwsrn  Mxandxb  Linb  and  Water's  Edge  on  Kavioabui 
ftnuiAM  Belonqs  to  the  owner  of  the  adjoining  land.    Id, 

RAILROADS. 

1.  liiABiLnrT  OF  Railroad  Ck>MPANY  fob  Injitrt  to  Passenobr  at  Plage 
Which  It  is  not  Bound  to  Keep  in  Repair.  —  Where  a  railroad 
train  is  stopped  on  a  dark  night,  merely  waiting  for  a  train  from  the 
opposite  direction  to  pass,  at  a  place  several  rods  from  a  passenger  sta- 
tion, and  no  notice  is  given  by  the  servants  of  the  company  to  passen- 
gers that  they  may  leave  the  cars,  one  who  leaves  the  cars  and  receives 
a  personal  injury  by  walking  into  an  open  cattle-guard  <)^tnnot  recover 
damages  of  the  company  therefor;  and  it  makes  no  difference  that  he 
was  misinformed  by  some  individual  not  in  the  company's  employment 
that  he  must  go  and  see  to  having  his  baggage  passed  at  the  custom- 
house, supposed  to  have  been  reached  by  the  train,  or  that  the  train 
was  near  a  passenger  station  which  was  not  the  place  of  his  destination. 
FroH  V.  Chand  Trunk  B.  R.  Co.,  668. 

S.  Railroad  Companies  are  Liable  to  Strangebs  for  failure  of  their  agents 
and  employees  to  exercise  ordinary  care  and  skill  in  operating  their 
trains.    Louisville  etc  H.  R.  Co.  v.  Collins,  486. 

5.  Railboad  Company  is  to  be  Regarded  as  Constructivelt  Present 

through  its  acting  agents,  who  represent  it,  within  the  range  of  their 
ordinary  employment.    Id. 

4.  Responsibility  of  Railboad  Companies  fob  Injubebs  Resulting  from 
Negligence  of  Engineebs  is  graduated  by  the  class  of  persons  injured. 
As  to  strangers,  ordinary  negligence  is  sufficient;  as  to  subordinate  em- 
ployees associated  with  the  engineer  in  conducting  the  cars,  the  negli- 
gence must  be  gross;  but  as  to  employees  in  a  different  department  of 
service,  unconnected  with  the  running  operations,  ordinary  negligence 
may  be  sufficient.    Id, 

A.  Railboad  Companies  abe  Common  Carbiebs,  and  abb  Liable  as  Such 
by  the  rules  of  the  common  law  for  losses  occurring  from  any  accident 
which  may  befall  the  goods  during  the  transit,  except  such  as  result 
from  the  act  of  Gk>d  or  the  publio  enemy.  Bansemer  v.  Toledo  etc  R*y 
Co,,  367. 

6.  Wabehouse  OB  Depot  at  Town  ob  Station  to  Which  €k)ODs  abe 

Shipped  by  Railboad  is  the  proper  place  of  delivery  to  the  consignee, 
•ad  when  they  are  so  discharged  from  the  cars,  and  in  the  absence  of  the 
consignee  are  safely  stored  in  the  company's  warehouse,  the  liability  ol 
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the  railroad  company  as  a  common  carrier  is  terminated,  without  noHee 
to  the  oonaignee  of  tiie  amTal  of  the  goods.    I<L 

7.  Railroad  Ck>MPAinr  is  Liablb  as  Wasehouseman  vob  Qoom  Stobkd  aft 
the  place  to  which  they  were  consigned  and  have  been  bronght,  and  at 
sach  it  is  required  to  keep  the  goods  in  store  for  the  consignee  for  a  rea- 
sonable time,  without  additional  reward.     Id. 

fi.  Ik  Indiana,  Railboad  Covpanies  arb  Requibed  bt  Statute  to  Fescb 
THSIB  Roads,  and  the  law  so  providing  is  construed  as  a  police  regula- 
tion for  the  safety  of  the  public;  and  therefore  the  fact  that  a  railroad 
rails  alongside  of  a  public  highway  would  seem  to  require  peculiar  care 
on  the  part  of  the  company  in  complying  with  the  law.  Indiana  etc 
J?.  H.  Co.  V.  Guard,  327. 

9.  Railboad  Compant  is  not  Authorized  bt  Goxxon  Law  to  Alxkratb 
OR  MoRTOAOE  ITS  FRANCHISE.  —  A  railroad  company,  created  for  ^le 
express  and  sole  purpose  of  constructing,  owning,  and  mn.n«ging  a  rail- 
road; authorized  to  take  land  for  this  public  purpose  under  the  right  oi 
eminent  domain;  whose  powers  are  to  be  exercised  by  officers  expreosly 
designated  by  statute;  having  public  duties  the  discharge  of  which  is  tiie 
leading  object  of  its  creation;  and  which  is  required  to  make  returns  to  the 
legislature,  —  is  not  authorized  by  common  law  to  alienate  or  mortgage  its 
franchise  without  authority  other  than  that  derived  from  the  fact  of  its 
own  incorporation.     CommonweaUh  v.  SmUfi,  672. 

IOl  Corporations  hate  Power  by  Ck>MM0N  Law  to  Issue  Bonds,  but  under 
the  statute  of  Massachusetts,  railroad  corporations  have  no  power  to  issue 
bonds  fo^  the  payment  of  money,  except  for  the  purposes  and  in  the  mode 
therein  authorized.     All  bonds  issued  otherwise  are  void.    Id. 

11.  MoRTOAGE  is  Void  Which  IS  Made  TO  SECURE  Railroad  Bontis  Issuod 
for  purposes  not  authorized  by  the  statute,  and  not  in  the  mode  therein 
prescribed.    Id. 

12.  Railroad  Bonds  Issued  and  Mortoaoe  Given  op  its  Franghisb  and 
Other  Property  in  Violation  op  Statute  may  be  Attacked  as  in- 
valid, even  in  a  collateral  proceeding,  by  one  who  has  taken  a  valid  seooind 
mortgage  on  the  property,  and  not  made  expressly  subject  to  the  fonnar 
mortgage.    Id, 

IS.  Riobts  op  Second  Mortgagee  op  Railroad  and  its  Franchise  where 
FiBST  MoBTOAOE  IB  VoiD.  —  One  holding  a  valid  second  mortgage  upon  a 
railroad  and  its  franchise,  and  not  made  expressly  subject  to  a  formar 
first  mortgage,  has  a  plain,  adequate,  and  complete  remedy  at  law,  and 
cannot,  therefore^  maintain  a  bill  in  equity  to  procure  the  cancellation  of 
such  first  mortgage,  which  is  void,  and  thus  remove  a  clond  upon  his 
title.   Id. 

14.  Street-railway  Ck>RPORATioN  has  No  Power  to  Mortgage  tra  Fran- 
chise, Road,  or  Property,  without  legislative  authority,  and  a  mort^ 
gage  without  such  authority  is  wholly  void.    Bichardaon  v.  Sibley,  700. 

See  Ck>]CMON  Carriers,  5-8,  21-26;  Corporations,  26,  27;  Damages,  6| 

Rkinent  Dohain,  4;  Master  and  Servant,  2,  7,  9,  IS,  14;  Nbgle- 

OENCB;  Taxation,  5. 

RAPK 

See  Criminal  Law,  IS,  14. 

RECEIVERS. 
I.  Whebe  RaOErvER  is  Appointed  in  Equity,  and  seUs  the  property  of  da* 
fendant,  who»  before  final  decree,  and  while  the  fund  is  stiU  in  the  re* 
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oeiver'B  haadsi  beooines  an  insolvent  petitioner,  and  has  the  receiver 
appouited  his  permanent  trostee,  the  court  of  equity  in  which  the  fnnd  is 
found  at  the  moment  of  insolvency  is  not  debarred  from  taking  all  steps 
necessary  to  its  preservation.    Henry  v.  Kaxifman^  591. 

%,  RiOKiyBR  GAsmoT,  BT  Beoomzno  Tbustiee  of  an  insolvent,  defy  the  anthor- 
ity  of  the  conrt  from  which  he  received  his  appointment,  and  refuse  to 
aoooont  for  the  funds  conmutted  to  him  as  receiver.    Id, 

S.  Qbdxb  ov  Ooubt  RsQuntZNO  Bbceivxr  to  bring  the  fund  in  his  hands  into 
the  court  from  which  he  received  his  appointment  as  receiver  does  not 
conflict  with  the  power  of  the  insolvent  court  in  appointing  him  the 
permanent  trustee  of  the  party  whose  property  he  had  sold  as  receiver, 
but  is  ancillary  to  it.  The  fund  being  brought  in  and  the  amount  as- 
certained, an  order  to  pay  over  to  the  insolvent  trustee  would  follow  as 
matter  of  ooorse.    IdL 

4.  Whxn  Fuvd  in  Handb  ot  Ekobivib  is  in  the  custody  of  the  court  of 
equity  which  appointed  him,  his  office  as  receiver  is  not  funetu$  <^fich 
until  his  liability  as  to  the  fund  is  determined,  and  his  subsequent  ap- 
pointment by  an  insolvent  court  as  permanent  trustee  for  the  party 
whose  property  he  had  sold  as  receiver  does  not  release  him  from  rs- 
qponsibility  to  the  oourt  of  equity  for  the  ftuthful  discharge  of  his  trail 
as  receiver.    Id. 

&  Obdinabilt,  No  Aptxal  will  Lu  from  an  order  requiring  a  trustee  or 
receiver  to  bring  money  into  court;  such  orders  reet  in  its  discretion 
and  where  they  determine  no  right,  are  not  the  subject  of  review  on 
appeaL    Id. 

RjfiJfKtLiKlCS. 
XmTIBLOODTOBT  DmOBMEf  ReZTDSBJED  BT  Ck>M8BNT,  RXfSBBZHO  OaSM  TO  MaS- 

TEB  "for  hearing  and  determination  on  the  merits,"  and  requiring  him 
"to  render  a  decree  on  the  merits,  and  report  the  same,"  though  mnoh 
broader  in  its  terms  than  common,  will  still  be  regarded  merely  as  a  ref- 
erence for  the  opinion  of  the  master,  and  his  report  will  be  subject  to  the 
supervision  of  the  oourt    Hankin  v.  iSontoi,  206. 

See  ARBiT&ATioir  Aia>  Award. 

RBGISTBATION  OF  VOTERS. 
See  ELBonoNs;  iNjuNonoMs. 

RELBASB. 

nwt.wAwm  miD  BOT  BB  AvxBBBD  TO  BB  UNDBB  Sbal.  A  reloase  in^Offti 
a  seal,  and  it  is  a  matter  of  evidence  whether  it  have  a  sedd  or  not^  If  a 
seal  be  necessary.    nUHois  CaitrcU  M.  H.  Co.  r.  Read,  26Kk 

REPLEVIN. 

1.  AonOH  CANNOT  BB  MaINTAINXD  BT  OWNBB  OB  QOODS  AOAINBT  ShXEDI; 

or  his  deputy  personally,  for  taking  such  goods  under  a  writ  of  replevis 
against  anotiier  person  having  them  in  possession.  Wtilard  v.  KhnbaO, 
632. 
1.  Fajlubx  of  Plaintitf  in  Replbvin  TO  Maintain  bis  AonoN  will  not 
render  the  officer  who  served  the  writ  liable  in  damages  to  the  defend* 
ant^  or  to  any  other  person  who  may  have  a  claim  to  the  replevied  prop* 
erty.    Idm 
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S.  BxPLBYiv  — QunmoN  of  Pbopbrtt,  how  TEnok  — B|7  tiia  Ik^^iih  lMr» 
If  tiie  defendant  m  replevin  claim  propeEty  in  the  goods  or  ohattala  de- 
scribed in  the  writ»  the  officer  cannot  lawfully  deliTer  them  to  the  plain- 
tiff until  the  question  of  property  has  been  determined  in  his  IsTor  on  » 
writ  of  de  ^proprieiate  probanda^  sned  oat  by  him.  In  Maasaohnsetti^  tte 
qnestion  of  property  is  to  be  tried  in  the  replevin  soit.     Id. 

L  TBBSPAffl  n  Maintainablb,  u2n>xB  Bnqush  Law,  aoaxhst  Owwamit 
SxRViHO  Writ  ow  Bmflkvtk  and  delivering  goods  and  chattels  to  iha 
plaintifl^  where  the  defendant  in  replevin  claims  property  in  them,  and 
the  plaintiff  has  not  sued  oat  his  writ  of  de  proprielaU  pfriamUu    Id, 

(k  JXJDBTOST   IK  AonON  AOADIBT  SiTRXIIBB  ON  BXFLEVIN  BOKI>  cauiot  ba 

given  for  more  than  the  penalty  and  eoets.  Interest  is  not  recoveiabla. 
Froier  v.  LUtk,  741. 

BIPABIAN  BIGHXa 

L  BiPABiAN  Pbopristob  TO  Whom  Watui  Fibst  Ooxb  hab  Kg  BniBS 
TO  Erxct  Dams  across  the  stream  and  spread  oat  the  water,  so  tiiat  it 
is  lost  by  absorption  and  evaporation  to  an  extent  that  prevents  H  from. 
flowing  to  another  riparian  proprietor,  as  it  woald  have  doae  bat  for  iha 
dams.    Ferreay,  Knipe,  128. 

8.  It  IB  not  Rbasonablb  Use  of  Watxb  iob  Riparian  Propriror,  i^io 
desires  to  ase  the  same  for  watering  cattle  and  for  domestic  parpooes,  to 
erect  dams  across  the  stream,  by  which  the  water  is  spread  oat  snd  lost 
by  evaporation  and  absorption  so  as  to  injore  another  riparian  proprietor 
below.    Id. 

SALES. 

1.  Fact  that  Hobsb  la  Branded  with  LnnBa  "XT.  8."  is  not  per  ee  proof 

of  title  in  the  United  States.     Plummer  v.  jVewd^ote,  479. 

2.  AcTnoN  Will  Lib  for  Breach  of  Implied  Wabrantt  of  Titlb  to  Hobh 

in  Vendor's  Possession  without  a  judicial  eviction,  as  reqxured  in  ez- 
press  warranties;  bat  to  entitle  the  plaintiff  to  recover,  the  proof  of  bins  oh 
should  be  peculiarly  satisfactory.     Id. 

8.  Ex  Parte  Act  of  Militart  Officer  in  Seizino  Horse  Glaimbd  io 
Belong  to  United  States  can  have  no  effect  on  the  question  of  owner* 
ship  without  strong  proof  that  his  act  was  right.     Id. 

4.  Sale  of  Property  not  Susceptible  of  Delivbbt,  as  Gbowdto  Crop,  n 
NOT  CoNSTRUcnvELT  FRAUDULENT  as  to  Creditors  or  sabsequent  par- 
chasers  merely  because  the  seller  retained  possession,  and  was  to  colttvata 
and  deliver  it  at  a  stated  time.     OummtiM  v.  Origge^  482. 

See  AoBNOT,  1;  Executions;  Executobs  and  Adminotbatobb;  OvasDiAB 
AND  Wabd;  Mistakb;  Statutb  OF  Fraud6;  Ueaob. 

SEDUCTION. 

1.  Unmarribd  Fbmalb  may  Kefobm  and  Gain  Ghabactxb  fob  CHABnTr, 
within  the  meaning  of  section  4209  of  the  Iowa  Revision  of  1860^  mak* 
ing  the  seduction  of  a  female  of  **  previously  chaste  character  "  a  ciims^ 
where  she  has  become  unchaste  by  sexual  intercourse.  StaU  v.  Cbrroi^ 
401. 

&  Question  of  Previously  Chaste  Chabaotbb  of  Pbosboutbix  ib  Obm  o§ 
Tact  for  Jury,  in  a  criminal  prosecution  for  seduction.    Id, 
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SET-OFF. 

BpauKH  OT  Fkoov  n  OH  DsFENDAMT  Plbadiko  Bwt-dww  to  diow  that  hii 
elaim  filed  in  set-off  ia  due  from  the  plaintiff  in  the  aune  right  with  the 
canae  of  action  declared  on  in  the  writ;  and  if  the  plaintiff  deacribea  him- 
aelf  in  the  writ  as  administrator  of  the  estate  of  a  deceaaed  peraon,  and 
declarea  npon  a  promiaaory  note  aigned  by  only  one  person,  and  running 
to  him  aa  adminiatrator  of  that  eatate,  thia  will  not  be  aofficient  to  afford 
a  presumption  that  hia  claim  is  in  his  representative  capacity.  Xoae//  t. 
Nelson,  706. 

See  BzxMpnoHB. 

SHERIFFS. 

IM  AonOH  AOAIN8T    ShMBITF  lOB  VZOLATIOK  OW   DfTT  IS  SbBTIOB  OV  At- 

TACiDfBffT,  if  he  relies  on  mattera  oconning  after  ita  iaananoe  and 
operating  to  diaadve  it»  aaoh  matters  mnat  be  apedally  pleaded.  Jfe- 
Ckmb  y.  Rmi.  115. 

See  Attaohmhit,  %  8;  Rsplxtxn,  1,  %  4. 

SLANDER. 

i  Words  *'I  ravb  F— ksd  Rxbbooa  Kxllkt  0ns  Huvdbxd  TDaa**  are 
actionable  per  $e,  the  word  "f — ked"  haying  a  recognized  *»— ^"^g, 
but  the  worda  **  I  have  acrewed  Beck  Kelley  one  hundred  timea  "  are  not 
actionable,  unleaa  the  word  ''screwed"  ia  aided  by  other  avermenta. 
Linck  y.  KfUey,  362. 

8.  In  AonoN  for  Slander,  it  Ck)MPLAiNT  Failbd  to  Show  that  the  aezual 
interoourae  implied  by  the  words  charged  aa  slanderous  was  illicit,  the 
defect  would  be  cured  by  answer  admitting  the  speaking  of  the  words, 
and  alleging  that  he  had  ao  had  illicit  interoourae  with  the  plaintiff^  and 
that  she  had  consented  thereto.     Id, 

SLANDER  OF  TITLE. 

Blander  op  Title — Malice  —  Adviob  ov  Counsel. — Where  plaintiff 
brings  an  action  against  defendant  for  sUnder  of  hia  titie  to  certain  land, 
and  the  eyidence  ahowed  that  plaintiff  offered  the  land  for  aale  at  auction; 
that  defendant  waa  preaent  and  forbade  the  aale,  declaring  that  plaintiff 
had  only  a  dower  intereat  in  the  land,  and  that  the  titie  waa  in  himself; 
that  in  ao  declaring  defendant  was  acting  under  adyice  of  oounael,  but 
that  auch  adyioe  waa  procured  by  falae  repreaentations  made  to  hia  coun- 
ael  by  defendant,  —  it  ia  proper  for  the  court  to  submit  the  question  of  the 
latter's  malice  or  bona  fides  to  the  jury.    Qtnt  y.  Lynch,  56iS. 

SPECIFIG  PERFORMANCE. 

1.  CovBT  WILL  NOT  OxNERALLT  COMPEL  SPBomo  Perjormanoe,  unlesB  it  caa 
at  the  time  ezeeute  the  whole  contract  on  both  sides,  or  at  least  such 
part  of  it  as  the  court  can  oyer  be  called  upon  to  enforce;  but  thia  rule 
is  subject  to  some  exceptions,  and  among  the  exceptions  are  the  cases  of 
contracts  where  the  consideration  ia  entire,  but  the'  performance  aepa- 
rate.     Sterling  y.  KlepeaHle,  319. 

S.  SnsGiiio  Pertorxancb  ov  Contract  wherxbt  One  Partt  Sells  Tract 
OF  Land  to  another,  and  puta  him  in  poaaeaaion,  agreeing  to  execute  to 
him,  on  payment  of  the  purchaae-money,  a  title  bond,  conditioned  for 
the  execution  of  a  deed,  as  aoon  aa  he,  the  yendor,  obtaina  hia  deed, 
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be  decreed  in  theTendee*B  rait  to  compel  the  execation  of  tiia  tifle  lMMfl» 
where  he  alleges  therein  the  payment  of  the  puichaee-nioney.  LL 
S.  liAOHn  IS  Obouhd  iok  Dinial  op  SPBcmo  Psbiokmaitoi  where  twenfy- 
three  yean  have  elapsed  from  the  date  of  a  contract  for  the  pnrcbaae  et 
real  estate,  daring  thirteen  years  of  which  no  payments  were  made  by 
the  purchaser.  Bat  there  is  no  laches  where,  in  each  a  ease,  the  Tendor 
has  preserved  the  vigor  of  the  contract  for  his  own  benefit  by  the  pend- 
ency of  an  action  to  enforce  a  lien  for  the  parchase-money*  and  the 
▼endee,  answering  to  that  action,  offers  to  perform,  snd  asks  spedfio  psr- 
formAnce  against  the  Tender;  for  tiie  latter,  by  his  own  aot,  has  tfaeieby 
oonttnnoasly  recognized  the  obligation  of  the  contract.  BameU  ▼.  ITefaft, 
864. 

8TATUTB& 

L  LlOI8LATI7Xa  GAUKOT  DlTIST  IsmTVIDUAL  Of  YeBFOD  RiOBT,  sltllOII^  ll 

may  require  the  performance  of  an  act  in  the  fatore,  and  dedaie  that  its 
omission  shall  sabject  an  individaal  to  a  penalty.    Comnif  v.  OaUe,  9lflL 

8.  Statutes  should  bs  Constbukd,  it  Posbiblb,  to  hayb  Pbosfboiitb 
Rathib  thak  RicTBOSPaamrB  Opb&ation,  where  they  wonld  impair  the 
Talidity  of  contracts  or  divest  the  rights  of  properly.    LL 

S.  LiaiaLATuia,  nr  IU-bnaotino  Law  without  Chavob  ob  Ambhsmbiit,  is 
deemed  thereby  to  adopt  the  constrnction  placed  npon  it  by  the  oonrts. 
Indiana  etc  M.  B,  Co,  v.  Ouard,  327. 

4.  Laws  to  Gabbt  on  Qoybbnmbnt  abb  to  Rboeiyb  I«tbbbati  Oohbtbdoiioh 
TO  BvFBOTUATB  Objbcts  Dbsigkbd,  and  if  the  legialatiye  porpose  can  be 
airiyed  at  in  the  absence  of  express  Isngnsge,  that  meaning  is  to  be  ob- 
served and  obeyed.    Hdirdesty  v.  T(\ft,  584. 

See  OoNHTXTUTioNAL  Law. 

STATUTE  OF  FRAUDS. 

1  MbMOBANDUH  EbQUIBBD  by  StATUTB  OV  FBAUDS  to  MADTTAIir  AonOV  OB 
OOBTBAOT  TOB  SaLB  OF  AnY  InTBBBST  IB  LaND  MUST  GlBABLT  SbOW, 

either  by  itself  or  taken  in  connection  with  some  other  writing  oonteni- 
poraneons  with  or  referred  to  in  the  memorandnm,  what  that  interast  is. 
FarweU  v.  Mather,  641. 

8.  Mexobabdux  Rbquibbd  by  Statute  or  Frauds  may  be  Lstbbpbbtbd  bt 
Bbsobt  to  Oral  Bvidbnob.  The  court  may  ascertain  by  snch  evidenoe 
the  relations  of  the  parties  to  any  proper^  which  will  satisfy  the  terms 
of  the  memorandum,  bnt  the  writing,  whether  consisting  of  one  paper  or 
several,  most  describe  or  identify  the  sabject  of  the  contract.    Id, 

t.  Mbmobaitdum  in  Wbttino  AoBBKiNa  to  Giyb  Oebtain  Sum  "for  the 
whole  property,  from  cellar  to  top,  indading  lease,  press,  boiler  and 
engine,  type,  fixtures,  fomitore,"  eta,  and  to  pay  a  certain  sam  quarterij 
until  the  principal  and  interest  are  paid,  and  "in  addition  pay  over  tbe 
$1,215  to  be  received  from  P. ,  and  the  proceeds  and  good-will  of  the  Tiniest 
all  of  which  sams  shall  be  dedacted  from "  the  gross  sum  to  be  paid,  is 
not  sufficient  to  take  the  contract  out  of  the  statute  of  frauds.    Id, 

L  Saxe.  — No  Action  upon  Such  CoirrRAor  oan  be  Supported  by  Addi- 
tion OP  Oral  Proop  that  Memorandum  was  Intended  to  Apply  to  an 
unexpired  lease  of  a  certain  building,  subject  to  a  certain  ground-rent» 
in  which  building  the  press  and  other  articles  were  sitoated  and  the 
Times  newspaper  was  printed;  that  P.  had  agreed  and  bargained  with  the 
vendor,  in  consideration  of  $1,215,  for  a  release  and  conveyanoe  of  a 
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•mall  portioii  of  the  land  included  in  said  lease;  and  that  there  was  no 
other  building  anywhere  owned  or  held  by  the  vendor  under  a  lease  to 
w^h  the  description  would  apply.  Id. 
iw  Dkfendant  hat  Waive  Protieotion  ov  Statutb  ov  Frauds,  where  it  is 
sought  to  charge  him  as  trustee  on  a  contract  within  the  statute,  by  ad- 
mitting the  contract  in  his  answer  and  failing  to  claim  the  benefit  of  the 
statute.    Bwrt  v.  WUwn,  142. 

STATI7TB  OF  IiIMITATION& 

L  Statuti  of  Limitations  is  Afflioablb  to  Oausbs  dv  Aonov  nr  Bquirr 
as  well  as  to  those  at  law.     Bcyd  v.  Blankman,  146. 

SL  PiBflONS  DsAF  AND  DuMB  7R0M  BiBTH  ABB,  fffima/ode,  non  compos  meniU^ 
and  the  statute  of  limitations  does  not  run  against  them  unless  they  are 
shown  to  possess  sufficient  intelligence  to  know  and  comprehend  their 
l^gal  rights  and  liabilities,  and  thereby  rebut  the  legal  presumption  of 
incapacity.    OUver  v.  Berry,  537. 

S.   DSfXNDANT   ReLTINO  ON    StATUTB  07   LIMITATIONS    MUST  AlLIOB,    NOT 

Matter  or  Law,  but  the  facts  which  bring  the  case  within  the  operation 
of  the  statute.    Boyd  v.  Blanhman,  146. 

4.  If  Plaintiff  Fails  to  Statb  Truly  Time  when  hib  Cause  of  AonoN 

Accrued,  the  defendant  may  aver  the  truth  in  that  respect^  and  if  it  is 
established  on  the  trial,  he  will  secure  the  same  result  that  he  would 
have  secured  by  demurrer  had  the  plaintiff's  complaint  truly  stated  the 
time  when  the  cause  of  action  accrued.    Id, 

0.  Oabeb  of  Constructive  Fraud  are  within  Savino  Clause  of  section  17 

of  the  statute  of  limitations,  which  provides  that  an  action  for  relief  on 
the  ground  of  fraud  shall  not  be  deemed  to  have  accrued  until  the  discov- 
ery of  the  facts  constituting  the  fraud.  Id, 
6.  AcnoN  FOR  Relief  on  Ground  of  Fraud  mat  be  Commenced  at  Ant 
TiMB  within  three  years  after  a  discovery  of  the  facts  constituting  the 
fraud,  or  of  facts  sufficient  to  put  a  person  of  ordinary  inteUigeooe  and 
prudence  on  inquiry.    Id, 

See  Adverse  Possession;  Frauds  2. 

SUNDAYS. 
See  Contracts,  11;  Deeds,  1-41. 

SUFFLBMENTART  PBOCEEDn^Ga 
See  Executions,  12,  18w 

p  SURETT8HIP. 

See  Oqrforations,  8;  Neootiablb  iNtXRUMBNTi^  18;  14. 

TAXATION. 

1.  LiaiBLATURB  cannot  Vaudatb  Invaud  Tax  Sale  by  a  subsequent  law. 

Cfompay  V.  Cable,  240. 

5.  Owner  of  Land  Lvcurs  No  Forfetturb  bt  pERMnriNO  ms  Land  to  be 

Sold  for  Taxes  in  a  manner  not  according  to  law.    The  purchaser  at  a 
tax  sale  is  bound  to  see  that  all  of  the  essential  requirements  of  the  law 
have  been  performed  before  he  can  acquire  title.    Id. 
8b  Where  Personal  Property  is  Taken  bt  Collector  in  SATisFAcnoN  o* 
TT.r-BaAT.  Tax  and  sold,  and  the  avails  paid  to  the  town,  the  owner  may 
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recover  back  the  money  in  en  ectian  of  cmmtip&U  agMiiit  ihm  tovSi 
Baileif  ▼.  Town  </  Ootthen^  191. 

4.  PuscHASKR  AT  Tax-salb  TO  Whom  Owksb  Tbhdxbs  Amouvt  owffa  Bn^ 
with  twenty -five  per  cent  interest^  for  an  assignment  of  the  certificate  el 
sale,  and  who  orally  agrees  to  make  snch  assignment  to  the  owner  within 
a  few  days  and  receive  the  money,  but  in  fact  obtains  a  deed  from  tiie 
•  anditor-general  after  the  owner,  relying  npon  this  promise,  has  allowed 
the  time  for  redemption  to  expire,  and  refuses,  npon  tender  of  the  amoont 
of  his  bid,  with  interest  and  charges,  to  convey  to  the  owner,  is  gnUty  of 
a  frand  npon  the  owner,  cannot  avail  himself  of  the  statute  of  fraods  ss 
a  defense,  and  will  be  compelled  by  equity  to  convey  to  the  owner. 
Lamg  v.  McKee,  738. 

Ik  BoLLiNO  Stock  ot  Razlboab  n  so  Covnegtsd  with  Pubfoob  akd  Uoi 
ov  Tkagk  and  SuFiBSTBUcnTSB  that  it  is  within  the  power  of  the  legii* 
latnre  to  treat  it  as  real  property,  for  the  purpoees  of  taratiou.  LcmU^ 
vUk  tic  R.  R.  Co.  v.  State,  358. 

•.  Ln>iAVA  Cohstitdtion  dobs  not  Rbquibb  Unipobm  Mxthod  07  Valua- 
tion or  Pbopkbty  vob  Taxation,  but  only  "  snch  regulations  as  shsU 
secure  a  just  valuation  ";  and  in  determining  how  this  end  shall  be  se- 
cured, the  legislature  must  exercise  a  discretion,  and  unless  the  method 
adopted  be  clearly  inadequate  to  secure  the  result,  the  courts  cannot  in- 
terfere.    Id. 

7.  Statutb  Pboyidino  that  Afpbaisbbs,  in  Ebtimatino  Valub  of  Boad 

VOB  Purpose  of  Taxation,  shall  take  into  consideration  the  location  of 
the  road  for  business,  the  competition  of  other  roads,  its  *>^™^"g^^  etc., 
is  constitutionaL     Id. 

8.  TiMB  fob  Makinq  Rktubn  of  Taxablb  Pbopebtt  in  Indiana  stated. 

Id. 

See  UsuBT. 

TENDER. 

1.  Tbndbb  in  Open  Coxxrt  of  Thing  Demandbd,  or  its  equivalent^  is  aa 

admission  that  the  thing  itself  is  due,  and  is  inconsistent  with  an  aver- 
ment that  the  thing  is  not  due.     Dam»  v.  MUkntdon,  617. 

2.  Plea  of  Payment  ob  Plea  of  Tbndbb  is  inconsistent  with  a  ge&ersl 

denial.  Id. 
8.  Tbndbb  of  Thino  Claimed  in  Suit,  when  made  in  the  course  of  judicial 
proceedings  and  in  an  unqualified  and  unrestricted  manner,  carries  with 
it  the  presumption  which  the  law  attaches  to  a  judicial  confession;  but 
when  such  tender  is  made,  not  of  the  thing  claimed,  but  of  something 
else,  with  a  special  reservation  of  all  legal  rights,  and  with  ^he  special 
defense  that  the  thing  claimed  is  not  due,  and  when  such  tender  is  not 
accepted  as  made,  it  does  not  have  that  conclusive  effect.    Id, 

TORTS. 

Dbitino  Hobsb  to  Death,  Joint  Liabilitt  fob.  —  Where  a  horse  is  let  te 
A,  and  delivered  by  the  owner  to  B,  npon  the  credit  of  A,  and  the  horse 
is  driven  to  death  by  B»  with  the  aid  and  assent  of  A,  who  is  driving  an- 
other horse  near  him  on  the  same  road,  both  may  be  held  jointly  liaUe 
to  the  owner.     BanJUld  v.  Whipple,  618. 

See  Master  and  Servant. 
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TRADE-MARKS. 

1.  BzCLUSiTB  RioBT  TO  Traj>e-m ARK  IS  Regookizkd  bt  Law  as  a  Bpeciei 
of  property.     Bradley  v.  Norton^  200. 

8.  Imitation  or  TuADE-iiARK,  to  (Institute  Ikfbingemsnt,  need  not  be 
Precise  Copt;  bat  if  there  is  a  substantial  similarity,  so  that  the  com- 
monity  would  be  likely  to  be  deceived,  it  is  sufficient.     Id. 

8.  Injunction   is   Sole  Adequate   Remedy  against   Infringement   ot 

Trade-mark,  where  it  appears  that  the  party  infringing  intends  to 
continue  the  wrong.    Id. 

4.  Injunction  against  Infringement  of, Trade-mark  mat  be  Granted 

though  the  party  defendant  is  in  fact  only  the  agent  of  the  manufacturer 
of  the  spurious  article,  where  the  latter  has  conducted  the  business 
through  such  agent  and  held  him  out  to  the  public  as  the  proprietor. 
Id. 

ft.  One  Who  has  Sole  Interest  in  Trade-mark  mat  Maintain  Sxttt  fob 
Injunction  against  the  infringement  thereof  without  joining  as  a  party 
one  who  is  a  silent  partner  with  him  in  the  business  of  manufacturing 
the  article.     Id. 

••  Absionmsnt  for  Benefit  of  Creditors  is  Inoperative  as  to  Rigbct 
to  Trade-mark  which  was  not  inventoried  by  the  trustee  or  ^praisen^ 
and  never  claimed  by  the  trustee  or  the  creditors,  nor  in  any  manner 
disposed  of  under  the  assignment.    Id, 

7.  Acts  of  Respondent  are  Sufficient  Evidence  of  his  Intention  to 
continue  the  infringement  of  a  trade-mark,  without  averring  and  prov- 
ing threats.     Id. 

t.  Right  of  Propertt  in  Trade-mark  is  Recognized  bt  Common  Law, 
and  does  not  in  any  manner  depend  for  its  inceptive  existence  or  supporfe 
upon  statutory  law,  although  its  exercise  may  be  limited  or  controlled 
by  statute.     Derringer  v.  Plate^  170. 

9.  Right  of  Propertt  in  Trade-mark  is  not  Limited  in  its  Enjotmbnt 

by  territorial  bounds,  but  may  be  asserted  and  maintained  wherever  the 
oommon  law  afifords  remedies  for  wrongs,  subject  only  to  such  statutory 
regulations  as  may  be  properly  made  concerning  the  use  and  enjoyment 
of  other  property.  Id. 
IOl  California  Act  of  18C3  concerning  Trade-marks  does  not  Take 
AWAT  Common-law  Remedt  for  the  protection  thereof  from  those  whe 
do  not  register  their  trade-mark  according  to  the  provisions  of  the  act. 
Id. 

TRESPASS. 

1.  Possession  Necessart  to  Maintain  Trespass.  —The  gist  of  the  action  of 
trespass  is  the  injury  done  to  the  plaintiff's  possession,  and  therefore,  in 
order  to  maintain  it,  possession  is  necessary.  This  possession  may  be 
either  actual  or  constructive;  the  mere  right  of  entry  on  the  lands  is  not 
sufficient,  if  they  be  in  the  actual  possession  and  occupancy  of  a  dis- 
seisor.    Oent  v.  Lyncfi,  558. 

5.  Possession  of  Wild  Un inclosed  Land  to  Maintain  Trespass.  — Where 

defendant  has  entered  upon  an  outlying  uninclosed  lot  of  plaintiff's,  and 
has  cut  and  sold  wood  off  it  from  time  to  time,  these  were  mere '  suc- 
cessive aces  of  trespass,  and  the  title  being  in  plaintiff,  the  constructive 
possession  is  in  her,  and  she  may  maintain  trespass  against  defendant. 
Id. 

See  Co-tenanct. 
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TROVER. 
Bm  MiUKTUD  Women,  S. 

TRUSTS. 

1.  No  ExFBxss  OB  TiiFLiiP  Tbu8T  18  Cbjuxed  bt  TRABBAflfioir,  whsrebjcM 
of  two  partners,  who  are  embarraned  with  d^bti^  ezeeatee  a  deed  to  the 
other,  absolute  on  its  face,  with  a  consideratioa  expressed,  of  both  his 
individual  property  and  interest  in  the  partnership  property,  for  the  par- 
pose  of  enabling  the  grantee  to  raise  money  by  mortgaging  the  same  to 
pay  the  firm  debts.    BuH  ▼.  Wilmm,  142. 

t,  Obaiiteb  Holds  Lavd  in  Trust  tor  Grantor  to  the  extent  of  the  por- 
ohase-money,  where  he  has  received  an  absolute  oonveysnce  and  has  fsiled 
to  make  any  payment  of  the  purchase  price,  and  sndi  trust  desoends  to 
the  representatives  and  heirs  of  the  grantee,  against  whom  a  lien  for  the 
purchase-money  will  be  enforced.    Id. 

See  AosNOT,  2;  Attaohmxnt,  6-12;  Hombtkaim^  11. 

USAGE. 

Bbokxr  hab  No  TiiFLiiP  AxTTHORirr,  from  Usagb  or  Trade,  to  Wab- 
bant  Goods  Sold  by  him  to  be  of  merchantable  quality;  and  evidenoe 
to  prove  such  usage  is  inadmissible,  and  a  memorandum  made  by  sneh 
broker  of  a  contract  for  the  sale  of  goods  is  invalid  and  inadmissible  in 
evidence,  if  he  has  inserted  therein,  without  express  authority,  a  war- 
rant by  the  seller  that  such  goods  are  of  merchantable  quality.  Dodd  r. 
FaHow,  726. 

USURY. 

UsuBT.  —  Payment  or  Ghaboes  ior  Taxes  on  a  mortgage  by  the  mortgsgor 
under  an  agreement  to  that  effect,  with  simple  inteirest  on  each  item  from 
the  time  it  was  paid,  is  not  usurious.     Banks  v.  McCleOaat^  594. 

See  Interest;  Mortqaoss,  1 ;  Negotiable  Instritmsnts,  3. 

VENDOR  AND  VENDEK 

1.  Purchaser  op  Land  vob  Valuable  Gonsidbraxion  with  NonoB  of 
Pbiob  Deed  for  same  land  made  by  the  grantor  during  infancy,  but  with- 
out notice  of  a  subsequent  ratification  of  that  deed,  will  hold  the  land 
against  the  prior  grantee.     BUuik  v.  HiUSf  224. 

t.  One  has  as  Perfect  Legal  Right  to  Purohasb  Land  which  his  grantor 
has  conveyed  during  minority  ss  to  purchase  land  that  hss  never  been 
conveyed  at  all;  and  he  is  not  to  be  denied  the  position  of  an  innocent 
purchaser  because  he  has  notice  of  the  deed  made  during  minmity.    /dL 

VOTERS. 
SeeELEcnoNS;  Injunctions. 

WATERS. 

1.  No  Right  to  Regulate  ob  Gontbol  Subvacb  Dbainaob  ov  Watbb  can 
BE  Asserted  by  owner  of  one  lot  over  that  of  his  neighbor,  where  there 
is  no  watercourse  by  grant  or  prescription,  and  no  stipulation  exists 
between  such  conterminous  proprietors  of  land  concerning  the  mode  la 
which  their  respective  parcels  shall  be  occupied  and  improved,  (jkmmm 
V.  HargcuUmf  625. 
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t.  SuBVACi  Water  upon  Laitd^  OwinB  mat  Cortbol.  — The  owner  of  land 
may  lawfully  occupy  and  improve  it  in  sach  manner  as  to  prevent  sur- 
face water  which  accnmnlates  elsewhere  from  coming  upon  it,  or  he  may 
alter  the  coarse  of  surface  water  which  has  accnmulated  thereon  or 
come  upon  it  from  elsewhere,  although  the  water  is  thereby  made  to  flow 
upon  t^e  adjoining  land  of  another,  and  to  stand  there  in  unusual  quan- 
tities, or  to  pass  into  and  over  the  same  in  greater  quantities  or  in  other 
directions  than  it  was  accustomed  to  flow,  thereby  occasioning  loss  io 
the  conterminous  owner.     Id. 

3.  iKJUBixa  Caubxd  bt  Owneb's  Lawful  Contbol  of  Subfacx  Wateb  ari 
Damnttm  ABSQtn  Injuria.  The  right  of  a  party  to  the  free  and  unfet- 
tered control  of  his  own  land  above,  upon,  and  beneath  the  surface  can- 
not be  interfered  with  or  restrained  by  any  considerations  of  injury  to 
others  which  may  be  occasioned  by  the  flow  of  mere  surface  water  in  con- 
sequence of  the  lawful  appropriation  of  land  by  its  owner  to  a  particular 
use  or  mode  of  enjoyment.  If  such  an  act  causes  damages  to  adjacent 
land,  it  is  damnmn  absque  injuria,    TcL 

SeeRiPARiAM  R10HT8. 

WAYS. 

Iv  pRivATK  Wat  bi  XTnlawfullt  Obstruotsd  bt  Owmsb  of  AiKioiiriiro 
Land,  a  person  entitled  to  use  the  way  may  pass  over  the  adjoining 
close,  so  far  as  may  be  necessary  to  avoid  the  obstructions,  taking  cart 
to  do  no  unnecessary  damage.     Kent  v.  Judldns,  544. 

WEIGHTS  AND  MEASURES. 

1.  CONGBnS  HAS  POWKR  UNDER  NATIONAL  Ck)NSnTUnON  TO  FiZ  StANDARB 

OF  Wkiohts  and  Mxasurbs;  but  this  power  it  has  never  exercised,  and 
until  it  does  so,  the  respective  states  may,  for  themselves,  regulate 
weights  and  measures.     Harris  v.  Rutiedge,  441. 

S.  Statutb  Bjbgulatino  Wkiohts  and  Mkasurbs  Binds  Partus  to  Con- 
TRACTS,  and  local  customs  fixing  diflerent  weights  or  measures  cannot  be 
set  up  unless  mentioned  in  the  contract.    Id, 

Z,  Contract  for  Masonrt  at  Specified  Price  per  Perch  will  be  Con- 
strued according  to  the  statute  defining  the  number  of  cubic  feet  in  a 
perch,  in  tha  absence  of  any  expression  to  the  contrary;  no  implied  con- 
tract to  the  contrary  is  competent,  and  if  both  parties  contemplated  a 
perch  of  a  different  number  of  feet,  then  the  contract  must  be  corrected 
in  a  court  of  equity.     Id, 

WILLS. 

It  IB  Insufficient  Attestation  of  Will  for  subscribing  witness  to  write 
his  name  in  the  absence  of  the  testator,  and  in  anticipation  of  the  tes- 
tator's signature,  although  he  afterwards  acknowledges  it  in  the  presence 
of  the  testator  and  of  the  other  subscribing  witnesses.     Chcue  v.  KiUredge^ 

687. 

See  Executors  and  ADMiNnrrRATORs. 

WITNESSES. 

!•  Clerk  n  Competent  Witness  to  Prove  Non-delivert  of  Package,  as 
having  no  interest  in  the  event  of  the  suit,  where  the  suit  is  brought  by 
his  employer  against  an  express  company  for  the  loss  of  a  package  of 
money,  the  clerk  having  receipted  for  the  package  without  receiving  it| 
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aapponng  that  he  wia  Moelptiiig  for  other  Articles,  and  tlie  clerk's  father 
afterwards  voluntarily  paid  to  the  employer  the  amoant  of  the  loss. 
A  Tuerican  Bxprtu  Co,  ▼.  Haggard,  257. 

2.    \VlTNES8  IS  NOT  QUALIFIED  TO  TESTIFT  AS  EXPEBT  AS  TO   EXPEGTATXOS  Of 

Life  at  a  certain  age,  where  ho  has  had  but  an  experience  of  six  months 
as  a  life  insurance  agent.     Id.  \ 

See  EvTDEifCB. 

WRITS. 

1.  Officer  Who  Sertbs  Writ  of  Possission  has  No  Authority  bt  ma 

Precept  to  Remove  or  Expel  from  the  premises  third  persons  who 
have  been  in  possession  since  the  suit  was  commenced  in  which  the  writ 
issued,  claiming  title  in  themselves,  who  were  not  defendants  in  such 
suit,  who  do  not  claim  under  the  person  against  whom  that  writ  mna, 
and  who  do  not  resist  the  officer  in  his  attempt  to  remove  the  latter  aad 
those  claiming  under  him.     Clarh  v.  Parkinmm,  628.  ^ 

2.  Bond  of  Indemnity  is  Usually  Taken  in  England  bt  Offickk  Who 

Serves  Writ  of  Possession.     Id. 

See  Mandamus. 
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